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Memorandum 71-36 

Subject: Study 36.50 - Condemnation (General Philosophy Concerning Method 
and Extent of Compensation) 

ThiB memorandUl:! reviews sane general policy cCIlsiderationa bearing upco the meth

od and extent to which "biic entities should cc:qJellsate persons fr<lm Weill PrqJerty 

ltas been taken for a public \lse. We 'have set out belov a ntaber of JZfltOIIltlona • 

We do not present these propositions for adoption by the Commission. Instead, 

they are presented as statements of policy cOnsiderations thst should be kept 

in mind in evaluating particular alternatives in specific situations requiring 

a policy decision as to where the detriment or benefits resulting freID a public 

improvement are to be placed. We believe that consideration of these propoa1-
i 
'~, tions will be the best possible introduction to the area of compensation. 

Specific problems requiring policy deciSions will be presented in separate 

memoranda. 

Obviously, no one proposition will be deCisive of any particular problem. 

In making a choice between various available alternatives that might be adopted 

to resolve a psrticular problem, each proposition should be considered and given 

such weight as is justified when applied to that prObl~~ Hence"the order in 
-' 

which the propOSitions are stated is not intended to indicate the relative 1m-

portance of a psrticular propOSition as applied to a particular problem. 

Nevertheless, we believe that all of the propOSitions stated represent 

a valid policy consideration that should be taken into account in resolving 

policy questions. We believe that it will be profitable to discuss these 

c propOSitions at the July 1971 meeting. 
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P .~. 1 roposl.o1on • :eta basic tbeory of .7ust compensation is tba~ the indi-

vidual prO'Oerty owner '.ill be placed in as good a position financially as he 

would have been but for the establishment of t:::e public lmpr-ove:ment and that 

the econanic impact of th~ improvement be borne by the Pllblic' as a whole and 

not by a single property owner or a group of individllal property owners. 

The divergence between this theory and tbe actllal practice is indicated 

by Kratovil and Rar:rison in the following extract from their article Eminent 

Damain--Pclicy and Concept, published in 42 Cal. L. Rev. 596 (1954)(copy at-

tached as Extibi~ I): 

Tk decisions dearly illustrate two irreconcilable theories of compen
sation in. true condemnation pro<:cedings. One is the principle of indemnity, 
the "owner's loss" theory, under which the owner is entitled to be put in 
as good a pecuniary position as he would have heen if his property had not 
been taken.. The other is the "taker's gain" viewpoint, that the govern
ment should pay only for what it gets.·It s:ems from the fear that to allow 
comptl!Salion for such items as disturbance of a business on the land con
demned wO'Jld impose an inordinate duin on the public purse becatLo;e of 
the discrepancy between the value of the thing obtained and the losses suf
fered. . Thus it has been observed that to make the owner whole for losses 
consequent on the taking of fee simple title of land occupied by a going 
business would require compen:;ation for future Joss of profits, expense of 
moving remo\'able fixtures and personal property, and J05S of goodwill that 
inheres in the location;· yet compensation must be denied for such "con
sequential" damage because, it is said, "that which is taken or dan13ged is 
the group of rights which the 5<>-called Clwner exercises in his dominion 
of the physical thing. and ... damage to those right, of ownership does [lot 
include los.ies to his business.'··· This may be paraphrased: when the gov
ernm~nt takes only the land, bvin·g no use for the business operated there
on, it ~hould pay onl), fur what it gets, namely, the market vulue of the land. 

* * * * 
Until recently. the "t"kef" !(ain" view seemed [)redominan!. Lip service 

was paid to the principle of indemnity, but statement of the principle wa.' 
invariably followed by a catalogue of emasculating exceptions. . Latdy 
there has been a pronounced shilt toward genuine recognition of the prin-

ciple of indemnity. [P? 615, 616. Footnotes omitted.) 
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As indicated in the following quotation from page 8 of the Report of the 

Legislative Council Committee to Revise the Condemnation Laws of Maryland 

(Nov. 14, 1962), the adoption of the indemnity theory not only meets the de-

mand for fairness to the individual property owner, but also the public wel-

fare generally will be served by it: 

This is clearly indicated by the internationally-known economist, 
formerly a professor at the UniverSity of London and now a professor at 
the University of Chicago, Friedrich A. Von Hayek, in his recent book 
"The Constitution of Liberty," published in 1960 by the University of 
Chicago Press, in which he states at pages 217-218: 

"The principle of 'no expropriation without just compensation' 
has always been recognized wherever the rule of law has prevailed. 
It is, however, not always recognized that this is an integral and 
indispensable element of the principle of the supremacy of the law. 
Justice requires it; but what is more important is that it is our 
chief assurance that those necessary infringements of the private 
sphere will be allowed only in instances where the public gain is 
clearly greater than the harm done by the disappointment of normal 
individual expectations. The chief purpose of the requirement of 
full compensation is indeed to act as a curb on such infringements 
of the private sphere and to provide a means of ascertaining whether 
the particular purpose is important enough to justify an exception 
to the principle on which the normal working of society rests. In 
view of the difficulty of estimating the often intangible advantages 
of public action and of the notorious tendency of the expert admini
strator to overestimate the importance of the particular goal of the 
moment, it would even seem desirable that the private owner should 
always have the benefit of the doubt and that compensation should 
be fixed as high as possible without opening the door to outright 
abuse. This means, after all, no more than that the public gain 
must clearly and substantially exceed the loss if an exception to 
the normal rule is to be s llowed. " 

The conclusion that it is only fair that those reaping the benefits of an 

improvement--the public--should bear the full cost of that improvement and that 

damages inflicted thereby should be a part of that cost has been reached re-

peatedly by the commentators. Moreover, events in recent years--perhaps most 

notably enactment of the federal Uniform Relocation Assistance and Real Prop-

erty AcquiSition Policies Act of 1970--suggest a trend towards implementation 

of this policy. There are, however, countervailing considerations as noted 

below. 
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Proposi;; ion 2. Pe rsons suffering similar c.a.'Cage or receiving similar 

benefits should be similarly t~ated. 

Assuming arguendo that equity requires equality of treatment, there 

remains the question of scope or equality between whom. Is the goal satis-

fied by equality among owners whose property is condemned? Should it be 

broadened to take in all property owners affected by the improvement? Should 

it go the ~l!::ole way, striv:~g for an equality which canprehends the entire 

community? 

Spater has pointed out the ,problem of drawing the Une: 

In deciding where the line is to be drawn, consideration should 
be given to a number of subjects--the first t!;at wme to mind are 
the fairness of one line compared with another as it affects the 
individuals on whom the lo;;s first falls and the cost to the govern
ment of socializing the Joss, However, addition. I considerations art 
the ease of applying the rule, the importance of avoiding multiplicity 
of suits, and the ability of property owners and their lawyers to 
know when and how the rule applies. The common-l a,. wncept of 
physical invasion whkh was embodied in our constitutions is prob
ably the easiest to apply of all pouibJe choices, assuming that com
pensation is to be granted at alL The extendt:d concroversy over 
this relatively simple standard illustrates what wtlllid happen if a 
standard like that suggested by Marlin were adopted, 

What is clear is that tbe line has to be dTJ.wn somewhere, and 
wherever it is drawn there will be some who will argue persuasively 
that this results in injustice: 

"[AJ tyro thinks to puule )'OU by asking where you are going to 
draw the line, and an advocate of more experience wi!! show 
tbe arbitrariness of the line proposed by putting case, very near 
to it on one side or the other. But the theor>' of the law i, that 
,uch lilies exist, because t\:le theory of the la\v as to ;lny po>sibre 
(ondue! is that it is either lawful or unJ"wfui, As that difference 
has no gradation about it, when applied to shades of conduct 
that are very near each other, it has an arbitrary look," 
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W here the lin'- io to be drawn is considerably harder to answer 
than \ ... ·ho :-:.houtd dra, .. - ~L Here, it ,,"'ould seem that the line had 
already bUll dr"",n, ;end that it is only for tbe courts to determine 
whether pari indar caseS faiJ on one .'iicit: or the- other. But even Jf 
tit,! wac not the ,as" and the problem was solely olle of what 
Ihe rule should be, .me might think that courts would be especially 
reluctant to em hark un a novel course in a field involving so many' 
considerations requiring the type of broad factual investigation and 
analys;. characteristic ol the legislative rather than the judicial 
iunctiun, The judicial expansion of (omtitutionillanguagc through 
inu:rpretalion is jam lIi'Y enough, but we must not forget that this 
is largel'! eitlltT an eliort to find a way to carry out the will of the 
peopk as expressed through the legislature or an attempt to accom
rnodace a new S{K j,d or economic fact within the framework of old 
word" of genera! purport, A court. cannot lawfully expand the con' 
.titution simply becau.e it disagrees with what the constitution says, 

[Noise and the Law, 63 Mich. L. :ie':. 1373, 1403-1409 (1965) 
(footnote omitt.ed). J 

COllrts have struggled with the con,"ept of equal:ty primarily in the area 

of de'ter:mining the exterlt to which benefits should be recognized. ThUS, fear 

that adjacent properties might be treated disparately has played a role in 

the tendency of some courtE to disregard benefits in ccmputing condemnation 

awards. If two properties received exactly t.he same benefit, hut only one 

suffered a taking, that one would pay for the benefit while his neighbor en-

joyed the benefit :free. But, as one court ~as pointed out, if a property 

owner is receiving full \ralue for what he is givir.g up, there is no reason 

why he ShOllld be heard to complain that saneone else is getti!Jg a greater 

benefit. Consider the otber side o~ t~e Coin: The condemnee wtose entire 

property is taken is denied a sha!'e of the newly created benefits. Should 

the condemnee a po!'t"ion of' whose property is taken be perroi tted to retain the 

benefits (without offset against the part taken) when the property owner all 

of whose property is taken receives none of such benefits? Haar suggests 

that the solution is to require all property owners to pay for benefits re-

ceived, whether or not any property is taken. We do not believe that this 
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is a practical solution and Haar himself concludes that it is unlikely 

that this solution can be attained. He suggescs: 

A compromise with the ideal, or an evolutionary stage 
in the transition, but still a gain over present practices, 
would be federal legislation deferring the attempt to recoup 
benefits where no part of the property is taken, and simply 
making market value the measure of condemnatbn awards for 
both state and federal proceedings. 

By "making market value the measure of c:>ndemnation awards," Maar means 

the difference between the market value of the property before condemnation 

unaffected by the improvement and the market value of the property remaining 

after condemnation as affected by the improvement. 

There is considerable Calit'.~rnia statut:n'y la~1 that permits the cost 

of improvements to be charged against benefited property by special assessments 

upon the benefited pr~erty in an improvement district. In substance, the 

levy of such a special assessment is the exercise of the same power as that 

exerted in the levy of an ordinary tax for g)vernmental purposes--the 

sovereign power of taxation. But a special or local assessment differs from 

a general tax in that it is imposed on property within a limited area for 

payment for a local improvement supposed to enhance the value of the property 

taxed. Ordinarily it is the functi~n o~ the local governing body to determine 

the amount of the benefit. l'Ihere condi';ions are such that the local governing 

body might reasonably conclude that the!'e is special benefit to the 

property assessed, the C:lurts cannot set aSide the assessment on the ground 

that it exceeds the benefits received from the improvement. The general rule 

is that a hearing on benefits muct be afforded at some time before any land 

is finally burdened by an assessment. This is the only real protection afforded 

to the land owner, for the decision on the correctness of the amount of the 

assessment is conclusive; except where an appeal is expressly provided by 
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law, the decision of the legislative body will not be interfered with by a 

court unless the assessment is plainly arbitrary or unreasonably discrimi-

natory or there is a showing of fraud, gross injustice, or mistake. 

Without attempting to list all the types of public improvements that 

may be financed in whole or in part by special assessments against bene-

fited property, it may be noted that either a statute or the charter of a 

municipality may provide authority for the cost of a public improvement to 

be assessed on a special area or district. There are a great number of Cali-

fornia districts that are authorized to levy special assessments against 

benefited property. We will compile a list of such districts in the course 

of our research on condemnation law and procedure. It is suffi~ient to note 

now that to a large extent benefits are charged to benefited property for 

many types of improvements made by many types of districts. Thus, to a 

considerable extent the principle suggested by Haar already is included in 

the California law. 

In the case of injurious affection of property no part of which is 

taken, Washington and Oregon, at least in aircraft noise cases, have pro-

vided recovery. The same is true under the English and Canadian expropria-

tion laws. However, even in these jurisdictions same inequality of treat-

ment exists. In most other states, the owner of property injuriously af-

fected by a public improvement is not entitled to recover the loss of market 

value unless a property interest is taken or unless there is actual physical 

injury to the property resulting fran a public improvement. 

c 
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Thus, although we suspect that benefits are to a considerable extent 

now equalized under existing law, there may be no similar equality in treat-

ment of detriment. Consider, however, Government Code Section 38400 et seq. 

(compensation of abutting property owners where a park financed by special 

assessments is to be abandoned). 

Proposition 3. No person recovering cO!Pensation in connection with an 

improvement should receive a windfall, i.e., receive more cO!Pensation than 

that amount which places him in as good a position after the improvement is 

made as he was before the improvement was prgposed. 

Justice requires only that a person be made whole. As suggested earlier, 

this would seem to require use of an indemnification theory of compensation. 

other considerations ignored, it might be considered to require that the 

property owner receive the difference in the value of his property before 

the taking and the value of his remaining property after the taking and, 

in addition, receive full compensation for all other losses he suffers such 

as moving expenses and incidental business losses (SUCh as good will, lost 

business profits). However, this in no way suggests that the law should pre-

clude charging for benefits to the full extent that this is practical and 

politically feasible. 

The extent to which this latter proposition should not be applied be-

cause of inequality of treatment of persons affected by an improvement must, 

however, be considered, i.e., to what extent does the fact that others who 

have no property taken receive no compensation for detriment and no charge 

for benefit offset the general proposition stated above? 

-8-



c 
Proposition 4. The law should protect reasonable expectations of 

property owners. 

One of the policy considerations identified by Kratovil and Harrison 

is stated in the following extract from pages 612-614 of their article: 

There is a pronounced tendency in the law to give protection to reason
able expectations, to protect those who have relied where withholding of 
proCection would cause injustice.- Protection of expectatio!L~ is not con
.fined to cases where a change 01 position has occurred. For example, in con
tra.ctlaw, without insisting on reliance by the promisee, courts may seek to 
give the promisee the value of the expectancy which the promi.'e created:' 
Thi5 protection of reasonable expectations, moreover, is no novelty. In the 
law of torts it goes back at least as far as 1621. 'These tendencies are 
clearly discernible in modern condemnation law. For example, so strong 
was the feeling among property owners that they ought to be protected 
when they made investments in reliance upon an existing street grade that ' 
adoption of "or damaged" constitutions was the resUlt." In other jurisdic
tions, courts themselves arrived at the same result by liberaliziog their views 
of "taking" of "property."" Even in jurisdictions that refused protection 
against most changes of grade, it was almost universally recognized that 
total destruction of access is compensable.: Here the frustration of reli
ance interests is so complete as to compel general recognition. Of the pro
fusion of novel property rights, easements of light, air, view, and the like, 
many, if not most, were invented by the courts in an effort to extend pro
tection to the reasonable expectations Qf property owners. 

* * * * * 
Where compensation has been der,ied, oiten the motivating factor has 

been the {eel ina that no defeat of reasonable expectations was involved. 
n . . 

For example, addition of the "or damaged" clause to ~ :tate constltuhon 
has not resulted in an award where governmental actIVIty conducted en
tirelyon public property, such as construction of a pest-hou:;e, jail or polic.e 
station, has- depressed the value of adjoining property, for in general I! 
may be said that the reasonable expectations of property owners ?O not 
include protection against governmental activities if equall~: offcns.l\'e. ~c
tivities might be conducted by private persons on theIr land Without hablhty 

to their neighbors. [F oct note s ani t te d. J 

Thus, it probably was in recognition of reasonable expectations that 

the Legislature enacted the statute referred to above whiCh requires abutting 
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property owners to be ccmpensated in sCllle cases where a public park is to 

be abandoned. On the other hand. care should be taken in extending ccmpen-

sat ion to property owners Who do not have any property taken in cases where 

they have no reasonable expectation of protection against the particular 

tyPe of public improvement. Moreover. public activities should not be 

placed at a disadvantage when compared to similar private endeavors--in ef-

fect a discrimination against governmental works. The balancing process 

should recognize that traditionally a private owner has been allowed to use 

his land in many ways which adversely affect the value of neighboring land 

without resulting liability. In other wordS, although the law should pro-

tect reasonable expectations, the law also must recognize the right of the 

public enUtiesas property owners. 

Proposition 5. The cost of cCJDPSnsation should not be increased so as 

to unduly deter or interfere with socially desirable imWrovements. 

The ideal of full cClllpensation for all individual losses resulting frCJD 

public improvements must be balanced with the need for the unimpeded continu-

ance of public improvements through the necessary exercise of the power of 

eminent domain. Assuming that public improvements are a general benefit to 

the public, the cost of such improvements cannot be so great as to make it 

impossible to construct them. Apart from the public policy issue thus pre-

sented, the very practical consideration that the Commission must keep in 

mind is that any proposed legislation that would substantially increase the 

cost of public improvements would have little chance of passage through the 

Legislature and even less chance of being signed by the Governor. 
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Proposition 6. Creation of potential liability where there is little 

likelihood of substantial recovery should be avo~ 

The possibility of a multiplicity of claims is an important factor in 

determining the extent to which compensation should be paid. Such fears were 

expressed by Justice Traynor in his dissenting opinion in Bacich v. Board of 

Control, 23 Cal.2d 343 (1943), a case where the majority merely permitted re-

covery for substantial impairment of loss of the right of access, ~, 

recovery was permitted by a limited nwnber of property owners who could be 

farily easily identified. To the extent that a cause of action is given to 

persons not abutting on an improvement, the increase in the administrative, 

appraisal, and legal expenses of public agencies and the expense and delay 

caused by court congestion must be considered. 

Proposition 7. Rules of compensation should be formulated so that they 

are easily applied administratively or by the trier of fact, as the case may 

be, and so that all parties will know when and how a rule applies. 

It is important that the property owners and their lawyers as well as 

the public agencies will be able to determine how particular rules of campen-

sation apply in particular cases. This proposition involves weighing cer-

tainty and ease of administration against injustice in particular cases. It 

is important that there be certainty in proof of damages. This consideration 

may justify such provisions as dollar limits on moving expenses and a mathe-

matically computed amount for good will and loss of business instead of proving 

such loss by the actual situation in a particular case. Moreover, this consid-

eration would work against general formulations of rules of compensation that 

create potential causes of action in wide areas where such causes of action do 

not now exist. 
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'Proposi tion 9. The principles of compensation should, to the fullest 

extent possible, be formulated upon the foundations of eXisting law with 

such alterations as may be necessary to promote clarity, consistency. and 

justice, and thereby discourage unnecessary litigation. 

In the formulation of a legislative program, care must be taken to 

avoid disturbing existing law except where deemed clearly necessary in the 

light of applicable policy considerations. The ability to estimate the cost 

of proposed legislation de~reases as the legislation departs from established 

law and will no doubt give rise to extravagant estimates of cost that cannot 

be rebutted. Moreover, changes must be justified to legislative committees 

and, as more changes are proposed, more objections will result. On the other 

hand, the Commission should not hesitate to make changes where it can clearly 

be shown that existing law is unsatisfactory. 

BALANCING OF CONFLICTING POOPOSITIONS 

It is apparent that the basic propositions previously stated will often 

conflict when applied to a particular problem. As Kratovil and HarriSon point 

out: 

[IJt is not an overstatement to say that perhaps the prinCipal 
concern of the courts in the law of eminent domain is to draw t he line eq uita-
bl}' between compensable and non-compensable governmental interference:; 
with property owners, and the process of arriving at a decision that is I air 
both to the publiC and to private interests involves a careful weip;hing and 
balancing of these interests. • • • 

It is evident that non-compensability for minor injuries caused by pl,b
lie projects is a product of this balancing process. Illustrative are the ca"~ 
denying compensation for damages resulting from temporary conditions 
incident to a public improvement, even under "or damaged" constitu
tions; • and the cases holding that an entry lor the purpose of a preliminary 
survey is not a compensable taking.' Holdings that compensable damage 
must be substantial are commonplace, . as in the cases applying the doc
trine de minimis nqn cural lex: Moreover, if government activitit·s in-
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fiia slight damal:c upon land in one rc~pect and actually confer I:reat bene· 
fits when measured in the whole, to compensate the landowner further 
would be to grant him a windfall or special bounty; hence such slight dam· 
age is not compensable. 

III the i>.liancing process, the social utility of the various interests in· 
volved is accorded due weight. Economic factors may SO strongly favor 
p~rticular private enterprises that substantial damage to other property 
owne~S resulting from the operation of such enterprises may be regarded 
as non-compensable. . Thus the real reason for the holding that a railroad 
is not liable to abutting landowners for smoke, noisL, vibration and other 
damages incident to non-negligent operation was the fear of hindering mil· 
way development. For similar reasons, in more recent times, the conflict 
between landowners and operators of aircraft is being resolved in favor of 
the latter, . except in cases of special damage.: In other words, a private 
interest that substantially promotes a public interest may be preferred over 
another private interest.' As the policy considerations favoring an enter· 
prise grow stronger, a landowner's claim for compensation lor damage 
caused by the enterprise appears to grow correspondipgly weaker. 

On the other hand, uses that have a low social utility receive only lim· 
ited protection, as is illustrated by the q.ses holding that a court cannot 
consider the value of land for a purpose prohibited by a zoning ordinance 
unless there is a r~nable probability of removal of such restriction .. ' 
Most cases hold that value for a present illegal use is not protected by the 
Constitution. . Such interests are not deemed worthy of protection.' , It 
would be stultifying indeed were the state to protect economic interest.~ 
that owe whatever value they possess to a defiance of state laws. Harm
ful uses, though not in themselves illegal, are also given only limited pro
tection, 

In the process of balancing, policy considerations must often be 
weighed, one against the other. For example, the policy of allowing public 

control over public areas often conflicts with the policy of protectin::: thr 
reasonable expectations of prop<·rty owners, and the policy of anowin::: full 
indemnity for damage may conrlict with the policy of rcquirin[( certainty 
of proof of damage. The process of wei:::hinl: onc policy against another is 
also illustrated by the zoning cases. Historically, the first crudal issue in 
zoning law was whether the owner of vacant land well adapted for hi~h. 
value industrial and commercial uses could be made to bear the loss when 
such uses, obviously not noxious in themselves, were forbidden in neigh. 
borhoods ;oned for private residences. The validity of such zoning \Va' 
sustained and the resulting sharp drop in value of the vacant land was held 
non-compensable: : The expectations of the landowner in purchasing the 
property must yield to the public interest in the enforcement of a compre· 
hensive zoning plan:'" The welfare of large numbers of urban residents, 
ther>efore, outweighs the private loss, the defeat of the expectations of prop
erty owners. But if a zoning ordinance unduly curtails the use 01 a particu· 
lar tract 01 land without the counterbalance of promoting the public welfare 
appreciably, as to that particular tract of land it is invalid. 
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Traditionally, tbe zoning ordinance, whatever the impairment in the 
value of vacant land, allows the preservation of the value of existin~ im· 
provements and enterprises under the exception in favor c,i non.conforming 
uses. Thus the conlliet between the interests of the public and of prot" 
crty owners is resolved by a compromise that preserve,s some propf'Tty 
values and sacrifices others. There is some incongruity in a device that 
destroys hundreds of thousands of dollars of vacant land \'alue, while pre
serving from destruction the value, for example, of a non-conforming neigh
borhood delicCLtessen. Neverthel~ss, the joh needs to be done; the line ml!st 
be drawn somewhere and the fact that some persons on one sid" or the c.ther 
of the line are di';satidicd with the lcgisl.uivc judgment docs not mililak 

against its validity. [pp. 626-623. Footnotes orni t ted. 1 

Respectfully submitted, 

Jack I. Horton 
Assistant Executive Secretary 
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Eminent Domain - Policy and Concept 
Robert Kralovil* 

Frank J. Harrison, Jr." 

I. THE BACKGROUND 

THE Federal Constitution contains no express grant of the power of 
eminent domain, but that power has nonetheless existed in the federal 

government from its beginning. Thus the provision of the Fifth Amend
ment that private property shall not be taken for public use without just 
compensation isa tacit recognition of a pre-existing power to take private 
property for public use, ratlier than a grl!.nt of a power.' It is an implied 
power, "necessilryand l!.pprop~iate" for the execution of powers express1 y 
conferred." The state governments also possess this power, as a matter of 
"political necessity.''' It is an inherent right of sovereignty.f Doubtless the 
power is as old as political society.· 

Public projects cannot, therefo~e, be blocked by the recalcitrance of 
persons who happen to own property in the path of the improvement; their 

. property can be taken from them. When this is done, however, a correlative 
right to compensation arises in their favor. The first constitutions of most 
of the original states did not contain any provision requiring compensation 
to be paid when private property was taken." But the courts took the view 
that the sta~ is bound to make good the Joss to those whose property it 
takes, as a matter of "natural law.'" In later constitutions it was generally 
provided that compensation had to he pale! and the courts came to look to 
those provisions exclusively as the hasis of the right to compensation.s At 

• Lecturer, De Paul University Collegt of Law • 
•• Member. Illinois Bar. 

1 United Stat .. v. Cam,ack, 329 U.s. 230, 241-242 (1946). 
"United States v. Gettysburg Eledric Ry., 160 U.s. 668, 681 (1896} . 
• Kohl v. United St.tes. 91 U.S. 367, 371 (187S).· 
4 Inspiration Consolidated Copper Co. v. New Keystone Copper Co., 16 Ariz. 257, 144 Pac. 

277 (1914). 
'Tuckahoe Canal Co. v. Tuckahoe &: J. R. Co., 11 Leigh 42, 75 (Va. 1840). For a. dt<jCU~~LlJn 

of instances in Roman law when such power was exercised in aid of highway~ municip:l1 buill I· 
ingSt and other impro\lemCnlS, see MaUhcws, The Vdfuation oj Pr(J~ert, in 'he Ro"um 1.,1:1', 
34 HAltv. L. REV. 219, lSI-5S (1921). 

IISGrant, The "lligh(r Law" Bad,round DJ lilc Law Df EmiMn' DOlnain. 6 WJs. 14' Rf."· 
67,70 (1931). 

'E.g., Hon."arte v. C.mden & A. R. R, 3 Fed. Ca •. 821, No. 1617 (C. C. D. N. J.1R.10); 
Petition of Mt. Washington Road Co., 3S NJI. 134 (1857); Cardner v. Villagc or Ncwhuf).:Ii , 

2 Johns. Ch. 162 (1). Y.IBI6). 
g United Stat('~ v. Gencr:ll Motors Corp., 323 U.S. 31.3. J71 (1944) j 1 NlcHor.s, Til" J .. \\\' ,,1 

EMINENT DO.\UIN § ].J (3d cu. 1950). Yet the ohler iln:1turall:uv» concept-lC£t its iUlI.rint UI"';' 

the ncwtr d("Ci:;ionS. Corwin, The jlJ/iglur LawOl Back~rollNd oj AIR-tricen Con.dirulltmrll 1 .. 1"· .. 

<42 HAltY. L. Rr.v. 149 (If)2S); Grant, l'he Nohlfal Law Dad:gro-und of /Jut! 1'rj}(~H. Jl C111 •. I. 

I 
_____ -4 
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any rate, the existence of some limitation on the state's power to affect pri
vate property rights ..... ithout paying compensation is clearly one of the 
"jural postulates of civilized society in our time and place,"· a part of the 
"social ideal of the time." ,. The courts today recognize it to be an end of 
social policy that losses inflicted by public improvements shall be imposed, 
as far as practicable, upon the community rather than upon the individual 
property owners who are adversely affectedY 

Nearly all state constitutions now contain a provision which expressly 
prohibits those states from taking private property without compensation 
and the Fifth Amendment expressly prohibits the Fede·ral Government 
from so doing. In addition the Fourteenth Amendment provides, in general 
language which has been adapted to a like use, that no state shall deprive 
any person of life, liberty, or property "without due process of law." The 
same or an eqilivalent expression appeared early in many of the state con
stitutions and, by the time of the enactment of the Fourteenth Amendment 
in 1868, the phrase "without due process of law" had come to mean "with
out just compensation" in questions of eminent domain." Accordingly, the 
Fourteenth Amendment now guarantees payment when a state takes prop
erty for public use." It requires the states to observe certain minimum 
standards of fairness in their treatment of property owners. 

These standards of fairness have had to be worked out by the courts. 
The terse commandments of the federal and state constitutions reject con
fiscation as a measure of justice, but they contain no definite rules or stand
ards indicating when compensation is to be given and in what amount." 
The courts have had to define the rights protected and the circumstances 
under which recovery might be had for a deprivation of -(hose rights. Their 
task has been one of safeguarding property rights, on the one hand, and see
ing to it, on the other, that governmental projects are not impeded or blocked 
altogether by excessive liberality in the awarding of compensation." 

Two factors have contributed to the growth of the body of eminent 

REN.56 (1931) j Gmnt~ The UHigber Law" BOGkground oJ 'h( Lo.w til Eminent DOJllain, 6 \VIS. 
L. REv. 67 (1931) j Haines, Th~ Law 01 NaUIre in'State and P,de,alJudiciaJ DecisiollJ, 2S YALE 
L.l. 617, 643 (1916) . 

• Pom.", SoCIAL CONTROL TmOUGH LAw (1942). 
'014. at 6. 
"United States v. Willow Rivor Power Co. 324 U.S. 499, 502 (1945). 
UTay]or v. Porter, 4 Hill 140, 147 (N.V.IM3); St.:F.te v. Glen, 7 Jones 321, 330-32 (N. C. 

1859). Sec Convjn, Tne Doctrine oJ.Dllc p,tlUU 01 lAw Btlor~ 'he Civil War, 24 HARV. L. REV. 

366, 478 (1911). 
13 Chicago, B. & Q. R.R. v. Chicogo, 166 US. 226 (1897) • 
.. United St.tes v. Co..., •. 11 US. 325, JJ2 (1949). 
1.5 People v. Ricciardi, .23 Cal.2d 390, 396, 144 P.2d 199. 802 (J943). "'The Jawor eminent 

domain", it has. been s:U:d, "is fashioned oUl or the conOiet between: lhe people's interest in public 
projects. and the principle of indemnity to the landowner." O.S. u: rd. T. V. A. v. Powelson, 
JI9 U.S. 266, 280 (1943). 

I 
J 
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domain law in bulk and complexity. The first is the expansion of govern
mental activities characteristic of our times. This expansion has caused 

. increasingly frequent coIJision between the government and the property 
owner. For example, when the government seeks to exercise its power of 
eminent domain in an area previously unexplored, it may be met with the 
contention that a public purpose is not involved; ,. or when in some new area 
the government seeks to exercise another of its powers, such as the police 
power, it may be met with the contention that private property is being 
taken without compensation." The second factor is the endless process of 
change to which the institution of private property is subject. From new 
conditions, new rights and obligations have arisen.18 Moreover, govern
mental activity may itself generate new property rights, e.g., the right to 
enforce zoning ordinances." The courts are moving toward the recognition 
of a multitude of novel property rights, and yet at the same time are lend
ing support to a "creeping abrogation" of existing rights." 

With such cross currents at work it is inevitable, of course, that the 
decisions will reveal a pronounced diversity of viewpoint. 

The basic problem of striking a balance between public and private 
interest is beset with grave difficulties ev.en where the situation is reduced 
to its simplest terms, that is, where land is wholly appropriated to some 
public use 'without occasioning injury to adjoining owners.21 The difficulties 
may be much !!lore complex where a body having the power of eminent 
domain engages in an activity that involves some harm to land not appro-

,. Compare B.IOl"sky v. Redevelopm,nt Authority, 351 Pa. 329, 54 A.2d 211 (1941) wilh 
Adamsv. Housing Authority of City of D.yton. Beath, 60 So.2d 663 (Fla. 1952). 

17 Gorieb v. Fox, 214 U.s. 603 (1927); Village of Euclid v. Ambler Realty Co, 212 U.s. 
365 (1926). 

18 Perlmutter v. Green, 259 N.Y . .321, 3.33, 182 N.E. S, 7 (1932). For -example, courts in 
recent times have giv.en recognition to an Ueasement of ingress and egress." Bacich v. Boa.rd of 
Control of CaliIomia, 23 Ca),2d 343, 350, 144 P.2d 8l8, 823 (1943), an "'easement of reasGnablc 
v.icw/~ People v. Ricdardi, 23 Ca1.2d 390, 404, 144 P.2d 799, 806 (l946). and a I·right to 
inundation," United States v. Gerla.ch Live Stock Co., 339 U.S. 725, 154 (1950). Courts have 
found an "easement of flight" to have been imposed, by planes, United. ,States v. Causby, 328 
U.S. 256, 261 (1946), and a "servitude" by gunfire, Portsmouth Co. v. United States, 260 US. 
32~. 330 (1922), and have found an "easement" to have been established by a building line, 
Curtis v. Boston, 24~ Mass. 317, 426, 142 :S.E. 95, 91 (1924). This remarkable expansion of 
property rights is we'n described in Philbrick~ Chauging Conceptions oj Property in Lai.l'~ 
86 U. OF PA. L. R£,'. 691 (1938). 

.. Welton v. 40 Enst Oak St. Bldg. Corp, 70 F.ld 311 (1th Cir. 1934), ",t. d,nj,d, 293 
U.s. S90 (1934) Jub. nom. Chica~o Title & Trust CO, V. Welton; Note, IJ N. C. L. R£v. 13l 
(1934); Notes, 54 A.L.R. 366 (928), 129 A.L.R. 88S (1940). 

20 Ncm:s, THE lNSTlTUTI-O:ol OF PaOI!ERTY J02, 412 (1936). 
2.t Here the task. is ODe or determining the compcns.'l.lion 100 be paid. The 1raditiOon:ll fonnull 

calls for payment of the fair market value of the-bnd at tIle time- of twng. 'United States v. 
Miller, 317 U.S. 369 (194J). In actual applic:1tion thb rubric lose'S its disarming simplicity a.nd 
a host of infmitely complex valuation problems are re\·caled. 1 BONB:RlGflr, Tm:; VALUATION or 
P""""TY, 401 et seq. (1931). 
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priated by it for its use, or where a regulatory law or ordinance results in 
damage to a landowner, and the question of compensation for such damage 
arises. The effort to arrive at a solution of these perplexing damage prob
lems has led the courts toward the development of a number of rules or prin
ciples of policy. These policy factors, although at times discussed by the 
courts, are usually left undisclosed'· or concealed behind a veil of concept. 
It is our purpose to study the decisions, chiefly those invol ving damage to 
landowners, with a view to revealing the policy attitudes that are helping 
to shape the modern law of eminent domain. 

n. TAKING OF PROPERTY 

One of the earliestcontroversies to emerge in the law of eminent domain 
centered around the meaning to be read into the phrase "taking of prop
erty." The Supreme Court, and many state courts, originally thought of 
"property" as land itself or some other tangible object of ownership."" This 
physical approach extended also to the word "taking." Owing largely, no 
doubt, to the connotation of the word itself,'" "taking" was thought to mean 
a taking Oller, an appropriation of the property by the taker for the latter's 
own use." Under the physical approach, the philosophy underlying the 
constitutional provisions is reduced to the notion that when the government 
appropriates landfor its ·own use it should pay for whati! gets. 

In the latter half of the nineteenth century, with the enhancement of 
urban land values in growing cities and towns,'· increasing recognition of 
the hardships inflicted under the physical approach'" led to a two-pronged 
attack thereon. First came the adoption in Illinois of its Constitution of 
1870, in which the eminent domain clause was broadened to provide com-

.. Bacicb v. Board of Control of Californi., 23 C.I.2d 343,' 347, 144 P.2d SIS, 823 (1943). 
23 Cormack, Legal Concepts in Cases of Eminetlt Domain, 41 YALE L. J. 221, 229 (1931). 
,. OJlCEL;. VALUATION UNDER THE LAw OP E~[]yt,!\,.y Dou'tN 11 (1936) . 
.l5S!:DcWICE, STATUt"OltY Ah"O Co~snTU£lo.."'At. LAW 456 (2d ed. 18i4). The view that a 

"taking of prop<>..rty" invoh'es a physical appropriation of land itself apparently first found clear 
expression in Callender v. Marsh, 1 Pick, 418 (Mass-. 1823). Before 10ng it commanded a 
IUbstantial f-onowing. 5EDGWlCX, STATUTORY Alo:D CON5nruTIOYAL LAw 456 eL seq. (2d ed. 
1874). There is no .compensable taking of property under this view, for example, when a ch;mge 
In the grade of a street inflicts damage upon abutting J:md. Smith v. Corp. of Washington, 20 
How. 135 (U.S. 1851); O'Connor v. Pittsburgh, 6 Harris 181 (Pa. IS51). Several rc.1SOns might 
be Ild\"aD.CCd in expbnation of this early physical point of view. The word "taking" itself is 
strongly suggestive of an acquisition by the condemner rather Ulan oi an inj'ury to the property 
owner. Moreover, in any fleld- of law the earliest concepts to develop are likely to deal with 
concrete objects rather than -with abstract rights. Furthermore, as the counlrJ moved into a 
period of canal building, railro:td cons,truction, and other public enterprises, the: growing senti
ment in favor of such undct'takings ma~· have enlisted the sympathy of the courls on the side 
of the condcomner. Cormack, Legal Concepts in Cases 01 E1niutnl Domain, 41 YALE L. J. 221, 
226 (1931). 

2Gldddick v. City of Council Bluffs, 232 Tow. 197,5 N.W.2d 361 (1942). 
t7SEPCW'ICK, STATUTORY AND CO~SnroTIO:iAL LAW S24 (lst ed, 18S1). 

--.,.- .. --.-------~~~--
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pensation for property taken or damaged." Dissatisfaction with denial 01 
compensation in the cases involving damage to abutters caused by a change 
of street grade was responsible for this innovation."" Yet ultimately the 
repercussions of this step were felt far beyond this narrow area. The Con
cept of eminent domain had been broadened to include compensation not 
only for land actually appropriated or "taken over" but also for "conse. 
quential" injuries to land not appropriated."" A step had been taken toward 
recognition of the indemnity principle," under which the objective is to 
compensate the owner to the full extent of his loss rather than to the extent 
of the government's gain. Other states were not long in following the exam
ple set by Illinois." 

Almost simultaneously with the adoption of the first "or damaged" con
stitution, came an attack from another direction upon the physical ap. 
proach. In a landmark decision, Pumpelly v. Green Bay Co.,'" the Supreme 
Court enlarged the content of the phrase "taking of property" through the 
simple expedient of defining the word "taking" as including a destruction 
of property. In another leading case, Batmz v. Boston C. & M. R. R.," a 
step toward adoption of the indemnity principle was taken through rede· 
finition of the word "property" in the eminent domain clause of a state con
stitution to denote not land itself but the rights, powers, privileges, and 
immunities that the owner has in his laT\d and that taken in their aggregate 
comprise his ownership of the land. A simplified version of the rationale 

. that began to appear might run somewhat as follows: "property" in land 
consists of a cluster of rights that make beneficial enjoyment of the land 
possible. The right of access is one of tbese rights. When a municipality 
closes a street or changes its grade in such a manner as to deprive a land
owner of access to his land, he has been deprived of a valuable property 
right. Since the owner bas been deprived of the right, it must have been 
taken from him, for if it had not been taken, the owner would still have it. 
Therefore such an interference is a "taking" of "property."" 

28 A similar step had been taken in England twenty.nve years earlier through ena.ctm.ent 
of legislation providing for compensation where land was foIinjuriously affected" by tbe con~ 
.wucuon of public works. Land Clauses Consolidation Act, 184S, 8 & 9 VicL. c. 18, § 68 . 

.. Rign.y v. City of Chicago, 102 1Il. 64 (1882). 
8O-Rc:ardon v. City and County of San Francisco, 66 Cal 492. 6 Pac. 317 (1885). 
SI See text, pt. VIII, injrlJ. 
U 2 NtCHOlS, EMINE:NT DOMAL'l J:!4 (3d ed. 1950). The words "injured" or "injuriously 

affected" in some stale constitutions have substantially the same meaning as "damagcd." 
Tidewater R. Co. v. Shartzer, 101 Va. Sti2, 59 S.E. 401 (1901). 

as 13 Wall. 166 (U.s. IS7l). There were earlier stale court decisions to this crrect~ e, t., 
Glover v. Powell, 2 StOtU. 211, 229 (N.J. Eq. 1854)t but Pu,npdly is regarded as the leading 
case • 

•• 51 N.H. 504, 511 (1872). 
Silo In re Forsstrom, 44 Ariz. 472, 38 P.2d &78 (1934) j Lidditk v. Council Bluffs, 232 Iowa 

197,5 N.Wold 361 (1942); ThomJ"On v. Androscoggin Co, 54 N.H. 545, SSI (1874); Whit, v. 
Southern Ry., 142 S,C. 284, 140 S,E. 560 (1927); 111. Cent. R. R. v. Moriarity, 135 Tenn. 446, 
186 SW. 1053 (1916). 
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Thus it is evident that some courts were moving toward adoption of the 
indemnity principle along a course roughly parallel to that followed else
where through the mediu)ll of constitutional change. 

The Pllmpelly and Eaton cases had important consequences. They en
abled the concept of "taking of property" to escape from its physical con
fines and thus it became a much more elastic formula. When a landowner 
suffers damage from some activity of a body having the power of eminent 
domain, a court disposed to hold such damage compensable under a "taking 
of property" constitution need only decide that a property right exists which 
has been abridged. Compensation may then be awarded for the "taking" 
of the "property" right." It is evident that where a court is. willing to take 
a liberal view of "taking" of "property," an "or damaged" constitutional 
provision is unnecessary.·' Indeed, courts so disposed can arrive at a more 
liberal resllit under a "taking of property" formula than will other courts 
under "or damaged" constitutions." Thus the phrase "taking of prop
erty" has been robbed of much of its significance. Today when a court 
grants or denies compensation on .the ground that a "taking of property" 
is or is not involved, it is stating its conclusion and the reasons for its de
cision must be sought elsewhere. AU that one can be, sure of is that courts 
wiJl he more liberal than they were in the early days of the physical 
approacIJ. 

Suggestions that the phrase "or damaged" has been added to the Fed
eral Constitution by judicial interpretationS' are of highly doubtful valid
ity,<o Seven years after the Pltm pell y decision, another decision made it 
clear that the physical approach had not been abandoned altogether. In 
Transportation Company'll. Chicago,"" the Supreme Court denied compen
sation for obstruction of an abutter's access. It limited the applicability of 
the Pllmpelly case to situations where there was a "physical invasion of 
the real estate of the private owner, and a practical ouster of his posses
sion."" Thus the Supreme Court began to delineate and confine the area 
of federal protection under the due process clause of the Fourteenth Amend
ment. Since under the Pmnpelly doctrine a physical invasion that renders 

",Note, 32 C.ur. L. REV. 9S (1944). 
a'Hyde v. Minnesota D. & P. Ry, 29 S.D. 220, 136 N.W. 92 (1912). 
as Thus, in Connecticut, Michigan, and New York, under Cftaking of property" constilu~ 

tions, the courts bave awarded landowners compensation for the introduction by a public body 
of It prohibited use into an area protettco by a r;eneral scheme of building restrictions, while 
compensation for a similar violation bas been denied in Californ3t Georgia. and Texas under 
uor damaged" constitutions. Sec text, pt. XIV, infra. 

"United Sial .. v. ChiCIIgo B. & Q. R. R., 90 F.2d 161 (7th Cir. 1937), enl. d .. ied, 302 
U.s. 714 (1937). See Note, 30 ILL. L. REV. 1063 (1936). 

,03U. OF Cm. L. REV. 6E8 (1936). 
<199 U.s. G3S (1878). 
"ld. at 642. 
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tl,e land virtually useless is a taking though no appropriation is involved, 
earlier state court decisions denying compensation in such circumstances 
seem in effect to have been overruled. Under the Transportation Companv 
doctrine, on the other hand, where there is no physical invasion, as in the 
cases dealing with changes in street grade, state court decisions refusing to 
award compensation involve no denial of due process.'· 

A landowner seeking to invoke the Fourteenth Amendment as a pro. 
tection against a "taking" of "property" must comply with the vestigial 
requirement that there be some kind of physical invasion. In addition, when 
he complains of a state court decision, he muSt show that the decision is 
egregiously \nong. It is not enough if the error complained of is only "a 
dubious mistake in the appraisal of the evidence,"" or the adoption ofUtoD 
narrow a view upon a doubtful point in the measure of damages. " .. Rather, 
"the error must be gross and obvious, coming close to the boundary of arbi
trary action."" 

One striking limitation upon the operation of the due process clause 
of the Fourteenth Amendment is afforded by the view that in the area of 
novel property rights, such as the abutter's easements of light, air, and view 
existing under the doctrine of the New York Elevated Railroad Cases," 
each state is free to determine for itself whether or not such property rights 
exist." But there are certain fundamental rights, an "irreducible mini
mum," that fall within the area of federal protection." Thus from the view· 
point of American condemnation law there are forty-nine distinct concepts 
of "property" falling within the area of protection, the forty-eight state 
views and that of the federal courts. 

The word "property" may he used to describe either of two separate 
and distinct relationships: that which exists between the owner and other 
'individuals with respect to the object owned"O or that which exists between 
the owner and the government with respect to such object. As the Supreme 
Court has observed, an economic interest is a "property right" only if it is 
a legally protected interest, and whether it will be legally protected depend" 
in part, on whether the conflict is with another private interest or with a 

f3 Quite a number of courts in jurtsdictions that have retained IItaking of property" con· 
stitutions have continued to follow their o1d decisions in the change of grade cases. 2 NICfl(n.:s. 
THE LAW OF D.um;.Jto'" DOMAnf 342, 364 (3d cd. 1950). In a number of these jurisdictions 
compensation for such d1.m:lge is provided by statute. Note, 156 A.L.R. 416 (194S). 

'f Rob<rts v. New York City, 295 U.S. 264, 278 (!93S). 
'.l\IcGovern v. City of Now York, 229 U.s. 363, 371 (1913) • 
•• Rob<rts v. New York City, 295 U.s. 264, 277 (1935). 
4.1 Sec, t.g., Story v. New York Elevated R. R., 90 N.Y. 122 (J882). See note 329 i"j1a., 
.. Saue, v. New York, 206 U.s. 536, 548 (1907) • 
.cINons. Tm INSTIl1JTION OF P'Ror£RTl." 432 (1936); 
IiOREsTATDl'ENT, PR01>ER.TY f 5, comrntnt II! (1936). 
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public interest.01 An individual's economic claim that is given legal protec
tion in conBicts with other individuals is a property right as against them, 
but the same economic claim may not be entitled to protection against the 
government, and as against the government it may not be a property right 
atal!."· Thus, as to other riparian owners, the owner of land abutting on a . 
navigable stream may have the right to have the stream come to him in its 
natural condition, but no such right exists as against the paramount power 
of the United States to improve navigation." Again, au owner of land abut
ting on a public highway has a right that the view of his property from the 
highway be not obstructed by his neighbors," but the state may obstruct 
the view by erecting any structure that will serve highway purposes.'· Such 
b1stance~ might lie indefinitely multiplied. 

Not only does the state thus have a different set of rights to respect, but 
it also has the power in many cases to aIter the owner's existing rights in 
his land. Zoning ordinances afford an illustration of the point. Every re
striction upon the use of land imposed in the exercise of the police power 
deprives the ownerof some right theretofore enjoyed and constitutes au 
abridgment by the state of rights in property without compensatiou . .e But 
the landowner's neighbors have no such power as iudividuals to modify his 
property rights. Clearly, what a governmental agency has the right or the 
power to do with respect toa person's land is governed by rules quite dif
ferent from those governing other individuals." Hence the word "property" 
in the constitutional provisions must be read with the owner-lIersl.ls-golierlf
ment relationship in mind. To arrive at the meaning of "property" in emi
nent domain law, it is necessary to determine what interferences with pri
vate property are permitted the government and hence are to be excepted 
from the definition of "property" for the particular purpose."' This means 

.. United States v. Willow River Power Co., 324 U.S. 499, 502-503,510 (1945). 
62; Ibid.; 2 NICHOLSJ THE LAW OF IDJ:INEST' DOM.r\I~ 28$-289 (3dtd. 1950). To be accurate. 

at lee..st. one further relationship sbould be. mentioned-that which exists between- the landowner 
anda private corporation ha\'ing the power of eminent domain. This may dtffcr in some respects 
from the owner-versU5-government relationship. Lenhoff, Development 0/ 'he Concept 0/ 
Eminent D<muW., 42 COL. L. REv. 596, 61()-611 (1942). 

IS Franklin v. United St.tes, 101 F.1d 459 (6th Cir. 1939), _D'd, J08 U.S. 516 (1939). 
"Note, 90 AL.R. 793 (1934). 
65 Perlmutter v. Creen, 259 N,Y . .32'1.182 N.E. 5 (1932). 
3GParker v. Common'\"eaJtb, U8 Mass. 199, 59 N.E. 634 (1901). 
M "We cannot start the process of decision by calling such a claim as we have bere a 

fproper~- ril;htt j whether it is a property right is really the question to be answered." United 
Stat .. v. WiUow River Power Co., 324 US. 499, 502-503 (1945). 

r.8 2 J't.:Jcn0I..St TIrE LAW OF EaUNENT DOMAIN 288 (3 d ed. 1950). It bas been argued, how
ever, that the property rights of an indh'idual against the public should be eOIL~ered the same 
as his r~hts a,:!;a.inst other indh1duals, for tbe purpose of Ilw:lrding c-ompCns.1tion in eminent 
domain proceedings, Corm:u:k, Ltgal Canapes in Cases 0/ Enlin~nt Domam, 41 YALE L. J. 22t, 
240 (1931). This equaling Nicbols deprocates as a "'iall.1CY." 2 NICJIOLSs ()p. cit. supra, at 288. 

I 
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Utat both tradition and public policy must be considered, for tradition and 
shifting social and economic policy determine the content of property rights 
at a given time," and neither tradition nor policy considerations are the 
same in the owner-venus-government and individual-versus-individual 
situations. 

If policy factors are to play their proper part in eminent domain deci
sions, it should be understood that "property" describes a coustantly chang
ing institution, not a closed category of immutable rights. The term prop
erty, it is clear, must have a degree of flexibility, allowing the courts to 
weigh interests, to evaluate ends, and to shape the law with purpose in view 
as well as precedent." The interests of individuals must be weighed against 
the purposes and the needs of society. The formulas employed in this pro
cess must have breadth of view and flexibility of adaptation.61 Compensa
tion may then be awarded that is "just" both to the property owner and to 
the public." 

6tRESTATDfE.NT, PROPERTY § 5, comment t (1936). 
"Note, 36 W. VA. L,Q. 363, 365 (1930). 
"New York, O. & W. R. R. v. Livingston, 238 N.Y. 300, 306, 144 N.E. 589, 591 (1924). 
"Searl v. Lake Counly School Dis!., 133 U,S. 553, 562 (1890). 

* * * * * 
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prevailing attitude is a practical one and leans toward eliminating needless 
complications. 

IV. THE POLICE POWER 

The police power of the states is the source of a body of law which is 
"diversified and multifarious.'''' Statutes and ordinances sustained by this 
power need not provide for compensation, because the Fourteenth Amend· 
ment has been held not to interfere with the exercise by the states of their 
powers of police'" Accordingly, the police power has been viewed as a quali
fication of the Fourteenth Amendment, permitting property values to be 
diminished or even destroyed in certain circumstances without compensa
tion." But this qualification must have its limits, beyond which there must 
be an exercise of eminent domain and payment of compensation, or the 
protection of the Fourteenth Amendment is gone." 

It has been suggested that property rights may lawfully be impaired 
under the police power where their free, exercise is detrimental to public 
. interests, and must be taken under the power of eminent domain where they 
are useful to the public.·· But this view seems untenable if it rests on a dis
tinction between an impairment and an appropriation;" for it is settled tlmt 
the impairment of the property owner's rights may constitute a taking under 
eminent domain," since there need not be a taking over but only a taking 
away." rt seems also to be imtenable if. it means that a distinction is to be 
made between averting detriment to the public and promoting the public 
advantage, for that would be a distinction without a difference. Again, it 
has been suggested that the test is whether the purpose is to confer an added 
benefit to the public or to prevent harm to some established public inter· 
est.·s But we should not have to search for a public interest prior in time 

"CUy of New York v. MilD, 11 Pet. 101, 139 (U.s. 1837). See, '.g, Miller v. Schoeo" 
276 US. 272 (1928); Hadacheclt v. Sebastian, 239 U.s. 394 (1915); Sligh v. Kirkwood, 231 
U.s. 52 (1915); Reinman v. Littl, Rock, 237 US. 171 (1915). 

6'Mugler v. Kan"'~ 123 U.s. 623 (1881). 
sONobl, Stat, Bank v. Haskell, 219 US. 104, 110 (1911). 
&1 Pennsylvarua Coal Co. v. MahOon, 260 US', 393 t 412 (1922). There are, to be sUrf, 

instam:es of statutes and ordinances which are aimed at a purpose -within tbe police power but 
. which provide nonetheless for payment of compensation, as. where a building: line is cstOlblisht"(i 

under the eminent domain power. NonnaDy such instances arouse little controversy, because 
the landowners are paid for their loss. Controversy centers around those cases where lLlss U 
suffered without receipt of compensation . 

•• FREUND, Tm: POLleE Pow .. § 511 (1904). 
93State ex rei. Interstate Air-Parts, Inc. v. Minneapolis-St.Paul Metropolitan AirportJ. 

Comm'n, 223 Minn. 175, 194, 25 N.W.2d 718, 730 (1947). 
~iSU United States v. General Motors Corp, 323 U.S. 373, 318 (1945). 
"'United State. v. Kansas City Life Ins. Co., JJ9 U.s. 199 (1950). 
H Havran, Eminent Domain and the P()lUe Pow~r, S NOTRE DAUE LAw. 380. 384 (19'.30) j 

Note, 21 H.,v. L. REv. 66-1, 665 (1914). 
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to be protected in order to justify a police power regulation.or New methods 
are needed to deal with new problems. This is the very essence of the police 
power." And it would be an inadequate police power indeed that would fail 
to make provision for tomorrow's problems." No distinction between the 
two powers based on their purposes can be pressed fat. The police power 
may serve not only the public health, morals, or safety, but also "public 
convenience or the general prosperity orwelfare.""'o Thus, to quote Mr. 
Justice Holmes, "It may be said iu a general way that the police power 
extends to all the great public needs."'·' Similarly, the power of eminent 
domain may be exercised in aid of any other power of the sovereign "where 
public need requires."''' Property may not be taken for private uses 
alone,''' but the "public use" limitation on eminent domain is today gen
erally held to require only a purpose beneficial to the public and not a right 
of use by the public.'''' This reveals no difference in kind, no test for deter
mining precisely where the line is to be drawn between the two powers and 
when compensation must be paid. 

It has come to be recognized that only a liifference in degree exists be
tween non<ompensable damage to a property' owner under the police power 
and a deprivation of property rights under the power of eminent domain.'·' 
And in appraising the damage to the property owner to determine whether 
or not the line between the police power and the power of eminent domain 
has been crossed, the extent of the diminution of the owner's rights must 
be weighed against the importance of that diminution to the public.'" Thus 
a building may be demolished without compensation under the police power 
to stop a conflagration, but not to establish a new building line. In this 
process of weighing burdens and benefits, considerable discretion is al
lowed the legislative body which must decide 'on the wisdom of a particular 
measure.'07 But when the problem of the validity of the legislation is pre
sented to the courts, they must do their own weighing of these burdens and 
benefits, in order to determine whether the legislative body has acted within 

tT Note, 3S COL. L. REv. 93B (1935): 
"E.,., Village of Euclid v. Ambler Realty Co., 272 U.s. 365 (1926) . 
.. James S. Holden Co. v. Connor, 257 Mich. 580, 5M, 241 N.W. 915, 916 (1932). 
'00 SlIgh v. Kirkwood, 237 U.s. 52, 59 (1915). 
IOlNoble St.le Bank v. Haskell, 219 U.s. 104, 111 (1911). 
lO2 United Stat .. t% rd. T. V. A. v. Welch, 327 U.S. 546, 554 (1946).· 
103 Missouri Pacific Ry. v~ Kebr3ska, 164 US. 40J (1896), 
104 Comment, The Public Us~ Limilation on Em;nt.lft Domai,,: A,. AdV4na Requiem, 

S8 YAu:. LJ. 599 (1949). Bu: c/. Adams v. Housing A:ulhority of City oC Daytona Beach, 
6!l So.2d 663 (Fl •. 1952). 

lOG Pennsyh'::mia Coal Co. v. Mahon, 260 U.s. 393, 416 (1922) i Interstate Consolidated 
Street Ry. v. M ... ochusetts, 207 U.s. 79, 81>-81 (1907). $<c Note, 35 COl .. L. REv. 938 (1935). 

loe Pennsylvania Coal Co. v. Mahon, n,pra note-IDS at 412; Man..J"Lc1<.1 & Swett l Inc. v. 
Town of West Omllge, 12011:.1 .L. l45, 153, 198 All. 225, 230 (Sup. Cl. 1938). 

'01 Reinman v. Lillie Rock, 237 U.s. 171 (1915). 
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its constitutional powers. If a court decides, then, that a police power re:::u. 
)ation imposes a much. more serious burden on a landowner than the public 
benefit seems to warrant, it will designate the regulation as "unreason.~ble" 
and hold it to be not a legitimate exercise of the police power.'os It cannot 
be belped that the items thus to be Weighed, individual loss and puhlic gain, 
neit1ier allow accurate measurement nor ha .... e lL c;ommonunit of measure 
for their surmised weights.'ooIn this process of establishing a line between 
police power measures and compensable takings, the courts are influenced 
by " ••• conflicting and seldom expressed considerations .•.• On the one 
hand, I.bere is the belief that an emphasis upon the obligation to pay for 
injuries caused by public measures would mean that such measures would 
not and could not be carried out. On the other hand, there is the belief that 
an empbasis upon freedom to carry out public measures without liability 

. for compensation would emasculate the Fifth Amendment and encourage a 
resort to regulation as a means of taking without payment." "0 Even the 
line so drawn will shift as the courts recognize changesin community needs 
and attitudes.''' "In a changing world, it is impossible that it should be 
otherwise." ,12 

The Fourteenth Amendment is not applied to police power measures, it 
bas been said, because government could hardly go on if values incident to 
property could notbe diminished to sOme qtent without compemation.tl3 

The police power decisions are thought to $ow just how far such diminu
tion of property rights may validly be carried.'" This problem may also be 
approached from another direction. Property values are enjoyed under 
an implied limitation imposed by the police:power."o This implied Iimita
tionreduces. the aggregate of property rigbts which the landowner can 
assert against tke governmtnt, and only those remaining constitute the 
"legally protected interests" which are his property as against tke govern· 
ment.UQ Accordingly, the asser.lion by the government of any of its powers 
within the area of this implied limitation is not a taking of property without 

100 Res<bko v. Village of IVinnetka, 363 111. 478, 2' N.E.2d 718 (1936). 
100 Ribble, The Due P'flceS! Clause as III Limitolilm 0:11 JIunicijlJ' Dfsadwn in Zoning 

.u(4latio,., 16 VA. L~ RE.v. 689, 692 (1930). A systematic classification of tbe conflicting int('r
esb that press lor recognition is nevCl' encountered in the decisions. See, however. PO'l::w. 
0un.INEs ON JURlSPRUDl..."'I'CE 96 (1943) and Stone, A Critique 01 Pound's Theory 01 h .. ~li('. 
20 IOWA L. REv. 53! (1935). 

110 Mamu. The Taking tmd Destruction 01 Property 1mdcr a Defense Gnd War Program. 
n CORNUL L.Q. 476, SIS (1942). 

111 Mansfield & Swett, Inc. v. To\vn of WesL Orange, 120 NJ L. 145, 15~ 198 Atl. 225, 1J! 
(Sup. Ct. 1938). 

"' Villase of Euclid v. Ambler Realty Co., 271 US. 365, 387 (1926). 
ll.SPennsylvania Coal Co. v. MahOn, 260 U.S. 393,412 (gll2). 
"'Tyson & Brother v. B.nton, 173 U.S. 41S, 446 (1917). 
11& Pennsylvaniil Coal Co. v. ~'Iahon, 260 U.S. 393. 412 (1922). 
UI Set United Stalc-s v. Willow Rh'cr Power Co., 324 U.s. 499, SOl (1945). 
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compensation in derogation of the Fourteenth Amendment because prop
erty as against the government is not thereby affected. 

V. SPECIAL DAMAGE 

As condemnation allowances became liberalized, it became necessary for 
the courts to evolve formulas determining the boundaries of compensabil-

. ·ity. One analogy at hand was that afforded by the nuisance cases. From its 
inception, the doctrine of tort liability for a public nuisance had been con
fined to cases where the plaintiff could show that he had suffered special 
damage over and above the ordinary damage caused to the public at large 
by the nuisance.''' The reason given for thisrule is that it relieves the de
fendant of the multiplicity of actions which might follow if everyone were 
free to sue for the common harm.'" As the area of compensability in con
demnation cases expanded to include damaging of property, the doctrine 
of special damage began to make an appearance.''' Indeed, in an authori
tative decision expounding the meaning of the "or damaged" clause, it was 
said that the damage referred to in the Constitution is "special damage ... 
in excess of that sustained by the public generally."'''' It is not difficult to 
account for the appearance of this doctrine in the law of eminent domain. 
As a policy proposition, it had long been evident in litigation in\'olving pri
vate nuisances that not all injuries suffered by a landowner in the use and 
enjoyment of his land could or should be compensable,'" The new doctrines 
liberalizing recovery in eminent domain cases did not call for any deviation 
from this principle.'" Thus the doctrine of special damage became firmly 
embedded in condemnation law."· It was realized that there will occur, in 
the course of even the most careful construction and operation of public 
improvements, a great many annoyances and disturbances, which, although 
they may affect the use and enjoyment of land aud therefore its value, must 
be cousidered as damnun absque injuria. They are the price paid for the 
public advantages and accommodations supplied by public or quasi-public 
enterprises.'''' Landowners are compensated for such injuries by sharing 
in the general benefits of the proJee!":!> Bl\t where a landowner suffers spo-

111 Y. B. 27, Hen. VIII, f.27. pl.lO (1535); \YilUams' Case. S Co. Rep. 726 (1595); 
Stetson v. Faxon; 19 Pick. 147 {Mass. 1837} j PltOSSU, TORTS 569 (1941). 

us PROSSER, op. cit. supra n. Ill, at 510. 
11& Rk:hards v. Washington Terminal Co .. 233 U.S. 546 (1914). 
120 Rigney v. Chicago. 102 Ill. 64, 81 (1882). 
J!!'t RESTAtt-,.n:ST, TORTS § 822, comment j (1934). 
J~Archcr \'. City of J..os Angeles, 19 Cal.2d 19, 119 P.~d 1 11CJ4l) t H>'de v, Minnesota. 

D. & P. Ry .• 29 S.D. 220, 136 N.W. 92 (1912). S" Note, 128 A.L.R. 1195, 1198 (1940). 
J:.!'3S1ubl v. Gmtt Xorthern Ry., 136 MillO. 1S8, ]6l N.W. Sal (1917). 
J:2-& I..enhoff, DttJdopmcnl olllle Concept til Emincnt Domain, 42 COL. L. REV. 596, 637 

(1942). 
J:2t.Cit), of Winchester v, Ring, 312 111.544, 144 N,t. 333 (1914). 
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ciaI damage, some extreme and unusual interference, there is a compen._ 
able "taking" of his property for public use_"" The damage must be dif
ferent in kind from that suffered by the rest of the public.'OT As in the 
nuisance cases, the reason given for denying recovery in the ab-ence of 

.. special damage is that to hold otherwise would be to encourage many trivial 
suits and that this would discourage public Improvements.us 

Cases involving obstruction or vacation of a public street provide an 
illustration of the difference between general and special damage_ Courts 
that have considered the right of a property owner to damages for closing 
of that portion of a street on which a tract of land abuts, thereby destroying 
all access to the land, hold that damage is recoverable, even under "taking 
of property" constitutions, but, by the gr~t weight of authority, no com
pensation may be obtained because of an obstruction to or the vacation of 
a street in another block, even though the value of tbe complainant's prop
erty is substantially reduced thereby, regardless of whether the particular 

. state constitution requires compensation solely for property "taken" or 
property "taken or damaged."'" 

It is clear that when compensation is awarded on the ground that spe
cial damage has been suffered, some property right has been abridged, for 
the constitutional mandate c:rtends only to injuries to property rights.''''' 
Interestingly, the courts in awarding such damages often fail to mention 
the particular property right involved. Thus in Ric/lards v. lVashingtoll 
Terminal Company,1M the court does not speak of an "easement to be iree 
from concentrated emissions of smoke." In other words, under our consti
tutionalsystem, some property rights have names and others do not. Courts 
often give an economic claim a property-sounding name, such as "ease
ment," in order to lend plausibility to the case for compensation .... 

VI. REASONAlILE EXPECTATIONS-PROTECTION OF RELIANCElNTERESTS 

There is a pronounced tendency in the law to give protection to reasoll
able expectations, to protect those who have relied where withholding of 

128 Richards v. Washington Terminal Co., 233 US. 546 (1914). Property owners whost 
lands adjoined a rallroad were denied recovery for damages resulting from the noise, "'ibrations, 
smoke, and the like, incident to the .operations of the trains. These were "consequentW" 
damages. But the owner of land near the portal of the railroad's tunnel \\'as entilled to CGm

pensation for the diminution in the v.aluc of his property oocasioned by concentration of smoke 
from the tunnel. This was special damage. 

'''''Reicheld,dorv. Quinn, 287 U.S. 315 (1932). 
128 Davis v. County Commrs., 153 Mass. 218, 26 N.E. 848 (1891); Cram v. Lac.onia.. 

71 NlL 41,51 At!. 635 (1001). 
121 See text pt. XV, Tnt Riglit oj A,ceSJ' lJnd St'ttt Vac.aJions. in/rG. 
'""Hyde v. Minnesota, D. & P. R. Co., 29 S.D. 220, 136 N.W. 92 (1~!2). 
13t 233 US. 546 (1914). 
'''E.,. Story v. N. Y. Elev. R. R. 90 N.Y. 112; 145 (lsa2). 
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protection would cause injustice.'" Protection of expectations is not con
fined to cases where a change of position has occurred. For example, in con
tract law, without insisting on reliance by the promisee, courts may seek to 
give the promisee the value of the expectancy which the promise created.1M 

This protection of reasonable expectations, moreover, is no novelty. In the 
law of torts it goes back at least as far as 1621.''' These tendencies are 
clearly discernible in modern condemnation law. For example, so strong 
was the feeling among property owners that they ought to be protected 
when they made investments in reliance upon an existing street grade that 
adaption ot nor damaged" eOtlstltutl6m WliS fui! ft5ulL iJo!I Iii odie! jUrlsdif
tions,courts theniseives arrived at the same tesult by tibel'ii11zing rullif Vie~ . 
of "taking" o/''pt6perty.'HJ7 Even in jurlsdictlOiiS that tefiisedpiiltetlioo 
against most changes Of grade, it was almost Uiiivetsally recognlied that 
total destruction ot access Is cotilpenSiible.iJo!I Here the fl1lstration of rell
ance interests is so complete as to compel generai tetOgnitiOil. ot the ptti
fusion of novel property rights, eaSements of iigbt, air, view, aiid the like, 
many, if not most, were invented by therourts iii ali elIerl to extend pro
tection to thereasonabie expeffiitibilS ot property olmm.iii 

The cases involving novel property rtghts sffikirtgly liiilstfate tbt! atti
tude 6f the Supreme Court tOward felia!1te iiitetesfS. At an eariy time it 
became evident that there was rio federal teqliiteiheiit that iI11 stateS redlg
nize the various novel property rights that wete spdngilig tip t:brougiiout 
thecotmtry.l,. Suppose, however, th.it One buys Ill'improves iancI in teliaiice 
upon a state court decision recognizing some. 8i7Velpt~y ~gh~.IS .ii~ 

-III -.. _, rm! ~ tbete is tile view· tiIal It;loliiiilr .watd be proit<iod io 
tile ___ lie ... <haDgtIi Iris pIIBIi ... in: roiia.d 1iP+a. tJ.e <ielODcwit's ~. ".Iie.: 
and l'erdi.o; 1t.r1inite JrJleiiil ;,,; C .. lf&1 blhriiitii.(6 v .... i.. 1. 52 (iti6j. in jltlillilMcitY 
<SlopjJel "the a,_ fhotl1UlS ihroagh .Ii ti;e woo is _." s..,.;, p,~ B#D11d: 
PrirKiIh frnJ Pm:td<1fh: port n, 50 Mten. L. 1Wr. 873 (1952). AlIIi ... Seavey, RdiIJIIc. 
fI/HlII Grotrdt_ Pr.mises ., .lJou C.JUluct, 64 a .. y. L. REv. 913, 925 (1951). Statutory 
prot_of ptndwers against imposiflon and eonS«jUmt c1euat of tIleir ~ e:ij;c!cta. 
tlollS is _mliDp\a<e. Sf .... Yourself O .... 1iae Statloli!i MiL Y. 1Iiodt, 39 caua su, m 
P old 54S (1952); In Ie Si.wMitbim, 12 C312d 414, .5 P 2d 45J (im), uri. diJUtd, 501 u.s. 
634 (1939). P",kctlon of __ in_ is also _Iitet<d iii tort Jaw. Seavey, us. at 925; 
J-. Su," _/ Dt#y;' N.f/iitrJu tag .. 47 N_........,. U .. L. Rit. 718, fIiR.'" (1953). 

-Faller UdPtrdUe, us. at St. It ............. IiIat ~ is TtMid .. a.. po,dl;l'JI· 
aJ fKt !hat _ or _ tJjo jIrD1ais<e !lao a<Ia3IIy dIaac<d .. ..-- ........ of !he .......... IM!'" formrd ... attil .... of 0spKlIIIIcJ' AKb IIoid. a __ of ........ """.Iiim 10 
fool _ be Ja.. "- cIqxind of 5OaICthin: !hat was hlS./ti. lit 57. j" oilier WOrds f:iiIiIre 10 
bop -'at we .... or tIIii>h ...... is IosL FodIrabotii Y. ~Mieritm Totle Ie Trait 
Co., ZIf J'a. »i, " Atl 561 (1907). 

1:5 Gonot v. ~Ia., Cm.l"'- 567 (1621) ; lII:srA1Dmrr. T ..... f 766, ...-1 b (19J.1). 
DOs... t.st. pi. 11 • .. Ia; .... pi. XV, C .... "/ v.J;e, min. 
'''11M. 
-aiL 
-See t.st. pi. XV, Alnlkn' ,;pl<, hI/ta. 
- _ T. __ YoR, Z!I6 u.s. SJ6, 54S (1907). 
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entitled to federal protection against a change of attitude on the part of the 
local court? This question was originally answered in the affirml~tive in 
Muhlker v. N.Y. & lIarle", R. Co.'·, Clearly the attitude here i5 th:\t if 
people buy or build in reliance on a: court decision, they should be protected 
in this reliance interest. Presently, however, it became evident that in other 
situations the Constitution affords no protection against a change in judi
cial attitude. Hence the MltlllkeF case was later overruled.'·' Here the feel· 
ing is that judges sometimes change their minds, and society cannot afford 
to deny them freedom to do so. This qualification, however, the court saw 
fit to add, that the state court may, of course, choose to make the new rule 
prospective only, so that rights acquired in reliance on the earlier decisions 
will be protected.''' 

Where compensation has been denied, often the motivating factor has 
been the feeling that no defeat of reasonable expectations was involved. 
For example, addition of the "or damaged" clause to a state constitution 
has not resulted in an award where governmental activity conducted en· 
tirely on public property, such as construction of a pest-house, jail or police 
station, has depressed the value of adjoining property,'" for in general it 
may be said that the reasonable expectations of property owners do not 
include protection against governmental activities if equally offensive ac· 
tivities might be conducted by private persons on their land without liability 
to their neighbors.'" 

Property is an institution of many facets. From one viewpoint it may be 
said that the essence of private property is my right to exclude others from 

. interference with my enjoyment of that which the law recognizes as mine."· 
This exclusion of others is accomplished by means of a system of govern
mental protections.'" "Jnst so far as the aid of the public force is given a 
man, he has a legal right.""· In this country, as in the law of many other 
countries in the present century, there is a movement which has as its 
watchword the satisfaction of IlUman expectations involved in life in civil· 
ized society, and it seems to put, as the end of law, satisfaction of as much 
of the whole scheme of human expectations as possible.'" Like other human 

'<1197 u.s. S44 (1905). 
142Tldal Oil Co. v. Flanagan, 263 US. 4'44, 452 (1924). 
H'Gt. Nor(hem Ry. v. Sunburst Co., 287 U.s. 358 (1932). 
l.J.tCity or Winchester v. Ring, 312 Ill. S44, 144 KE . .33J (19Z4); Note, 36 A.L.R. 517 

(1925). Co,'re: City of P"duc.h v. Allen. III Ky. 361, 6J S.\\'. 931 (1901). 
145 Jackson v. United States, 230 U.S. 1, 21 (19lJ); Hyde v. Minnesota, D. & P. Ry., !Q 

S.D.210,IJ6N.W.92 (1912). 
HO Cohen, Properly and Sotrertignly, 13 CORNt:LL L.Q. S (1927). 
147 N OVJ:S, TIlE: 1NSTITV1'IO~ 01' PROPt:RTY 430, 437 (1936). 
U8J{OLM£S, TilE. em.UION LA.'v 214- (ISS). 

ltD POUND, TIlE PROPt:RTY OWSt:R A::iD THE PUBLIC, unpublished. add~ bero~c the 

Univcrslty of Chicago Law School ConfC'rencc on the Usc and Disposition of Private Property. 
February 27, 1953. 

J 
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institutions, property has as one of its important contemporary functions 
that of satisfying these human e:<pectations,''' and the deci.ions will tend, 
at least, to turn the system of governmental protections toward that end. 
However, in a community where each person's wants, needs, and expecta
tions are necessarily limited by the overlapping wants, needs, and expecta
tions of others, the protection which each wiII receive is necessarily limited 
to what is reasonable at any given time and place. 

VII. THE INDEMNITY PRINCIPLE 

Owner's loss and taker's gain 
The decisions clearly illustrate two irreconcilable theories of compen

sation in true condem."lation proceedings. One is the principle of indemnity, 
the "owner's loss" theory, under which the owner is entitled to be put in 
as good a pecuniary position as he would have been if his property had not 
heen taken.'·' The other is the "taker's gain" viewpoint, that the govern
ment should pay only for what it gets. It stems from the fear that to allow 
compensation for such items as disturbance of a business on the land con
demned would impose an inordinate drain on the public purse because of 
the discrepancy between the value of the thing obtained and the losses suf-

." fered .... Thus it has been observed that to make the owner whole for losses 
consequent on the taking of fee simple title of land occupied by a going 
business would require compensation for future loss of profits, expense of 
moving removable fixtures and personal property, and loss of goodwill that 
inheres in the location; yet compensation must be denied for such "con
sequential" damage because, it is said, "that which is taken or damaged is 
the group of rights which the so-called owner exercises in his dominion 
of the physical thing, and .. .damage to those rights of ownership does not 
include losses to his business."'" This may be paraphrased: when the gov
ernment takes only the land, having no use for the business operated there
on, it should pay only for what it gets, namely, the market value of the land. 
Illustrative of this latter view is lIIitchell v. United States"'" Here the land 
condemned was especially adapted to growing a particular quality of corn. 
Compensation was denied the landowner for the destruction of his corn 
canning business although the business could not be. re-established else
where. The court reasoned that it was the !.lnd, not the business, that was 
taken. The court evidently uses the word "taking" in its old sense of 
"appropriating" or "taking over." In its newer meaning, "taking" also 

UiOlbid. 
J.G1 United States e% rtl T. V. A. v. Powelson, 319 U.5.166, 281 (1943). 
15~ Marcu.~. The Taking and De.str'lC-tion oj Property under 4 De/nut and War Program, 

n CORXF.I.T. L.Q. 476, 520 (1'942). 
1:'.3 United Stales v. General Motors Corp .• j2J US. 313, 380 (1945). 
'54 267 U.s. 341, 345 (1925). 
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comprehends damage or destruction, and without question the M itc;'cll 
case involved destruction of a business. With respect to the reason given 
for the denial of compensation for damage actually suffered, the decision 
is hard to defend. 

Just as one cannot start the process of decision by calling a claim a 
"property right," since that is really the question to be answered,'" one 
cannot dismiss a claim with the observation that property has not been 
"taken," for that, also, is the question to be answered. 

Until recently, the "taker's gain" view seemed predominant. Lip service 
was paid to the principle of indemnity, but statement of the principle was 
invariably followed by a catalogue of emasculating exceptions. lOS Lately 
there has been a pronounced shift toward genuine recognition of the prin. 
ciple of indemnity. This has occurred in several areas. 

Removal costs. 
Traditionally, expenses incurred by either a fee owner or a lessee in 

moving personal property or a business from the premises condemned are 
deemed non·compensable.'"' Other "disturbance damages" deemed non· 
compensable are increase in rental in new location, bonuses paid to secure 
substitute space, cost of new installations, loss of business profits, and costs 
incident to changes in stationery, telep~one service, advertising and signS.'M 

Various reasons have been assigned for the rule denying compensation 
to a tenant for removal costs and other disturbance damages incidental to 
a condemnation of leased premises. It has been explained that such losses 
would be incurred in any event on expiration of the term,'" that personal 
property and removable fixtures are not "taken," and that any verdict 
would necessarily rest on conjecture since the cost of removal would vary 
according to where the tenant moves.' " In Utlited States v. Getleral Motors 
Corporation'·' the federal government condemned, for a short term, a ware· 

1&5 u~ S. v. Willow River Po' .... er Co .• 324 U.s. 4991 S02 {194S}. 
lr.flE.g ... United States ex rei. T.VA. v. Powelson, 3]9 U.s. 256, 281 (1943). 
157 Joslin Co. v. Pro\·jdcnce, 262 U.S. 668, 676 (1923) (fee owner); Potomac Electric 

Power Co. v. United States, 85 F.2d 143 (D.C. Cir. 1936) (fee o\vner) j Gershon Bros. V. UnitL't.! 
States, 284 Fed. 849 (;!h Cir. 1922) (lessee). See Note, 13 GEe. WASn. L. REV. 241 (19'5); 
Note, 39 ILL. L. REv. 420 (1945); Comment, 34 IOWA L., REv. 690 (194.9); Kote, 22 N. C. JI. 
RJ:.v. 325 (1944); Note, 19 So. CALIF. L. REv. 64 (1945) j Note, 23 TEX. L. REV .. 402 (19-=-5). 
Se. Not.s, 34 A.L.R. 1523 (1925), 156 A.L.R. 391 (1945). C."lra: West Sid, E1. Ry. v. 5i«d. 
161111.638,44 N.E. 116 (1896) (lessee); Chicago, M. & St. P. Ry. v. Hock, 118111. 587,9 N.E. 
20S (1886) (lee own,r). 

158 Marcus, Tne Taking (nEd De$lr .. "io" 01 Properey under s Dtltnsc lind War Pro~ranf, 
27 CORNELL L.Q. 476,520 (J9-42); Dolan, "Just Compc,rsationn and the Gentr<A1 )Jutors Cr!J(, 

31 VA. L; REV. 539 (1945). 
169 McCormick, The Jlra.sure 01 Compe.~lion. in Eminent Domain~ U MIN:!'l. L. JU'V. 

461,480 (1933). 
JOO Note, 39 ILL. L. REV. 420 (1945). 
1G1323 U.s. J73 (1945). Sc.'c Note, 39 ILL. L. REV. 420 (1945); Note, 22 N. C. L. Rr:v .. Hi 

(1944); Note, 19 So. CALl1-·. L. REV. 64 (1945) j Note, 23 TEx. L. REV. 402 (1945). 
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house which had been leased to General Motors. On appeal, the Supreme 
Court held that General Motors' reasonable costs stemming from the re
moval could be proved, not as independent items of damage, but as an aid 
in the determination of what would be the usual price that would be asked 
and paid for a temporary occupancy.l" With respect to this decision, sev
eral observations are pertinent: first, the Court's decision rests chiefly on a 
recognition of the obvious injustice to a tenant of compelling him to move 
and later reoccupy the premises, thus placing on his shoulders a double 
removal cost.''' This is clear from the Court's dictum that removal costs 
remain non-compensable where the fee is taken'" and from subsequent 
decisions denying recovery for a tenant's removal costs where the entire 
term was condemned.'" Second, that the Court's uneasiness over the dif
ficulty of estimating such damages accurately has not been dispelled is evi
dent from its statement that removal costs are not to be allowed as inde
pendent items of damage but merely as an aid in the determination of 
market price for the temporary occupancy, a questionable formula,'·· mani
festly difficult of application.''' The Court seems aware, for example, of the 
possible disparity in removal costs that might be borne by two tenants 
occupying different floors in the same building and seems to be groping 
toward a formula that "ill reduce such disparity to a minimum. Such for
mula, moreover, since it speaks in terms of market value, serves to cloak 

. the Court's reluctant recognition of "consequential" damages in awarding 
indemnity. Third, however, the decision constitutes a departure from prece
dent and marks a step toward the view that, although they may be difficult 
of judicial ascertainment, consequential damages must be allowed where 
full indemnity for actual loss is otherwise impossible. Further progress in 
this direction seems inevitable, for the claims of a dispossessed fee owner 
for disturbance damage seem fully as meritorious as those of a tenant, at 
least in instances of temporary taking, where costs of moving and return-

... A similar formula was evolved in West Side El. Ry. v.Siegel, 161 Dl. 638, 44 N.E. 276 
(1896), which invalvcd compc!Dsation for the entire b:llance of the tenant's term. see also, 
Note, 34 A.L.R. 1524 (1925). ~lcCorm.ick seems to have anticipated this development: "An 
examination of the cases dealing with the 1i~bilily of the -condemner for the incidental, but 
ofteD. serious, 1055 imposed upon the occupant of premises by bis being forad to move out 
discloses an interesting progression in ;udici:tl thought toward eXpanding the concept of 
"market value' so as to embrace these losses." :M-cCormic:k, The Jfwsure oJ Com/lNIS(Uion jn 
Eminent D"nrtli)f.~ 17 MI~'"}i. L. REV. 461, 4s0-48l (1933). 

103 United Stat .. v. Petty Molor Co., 327 U.S. 372 (1946). 
, .. United States v. Genoral Molors Corp., 313 U.s. 373, 379 (1945). 
1" United States v. PeUy Molor Co., 327 U.s. 372 (1946); United States v. Westinghouse 

Co., 339 U.s. 261 (1950). 
laS It is doubHul tbat the market value of & tenn of years is markedly inftuenccd by 

removal costs. Rentals commanded by .similar accomm.odations would probably be the decisive 
f.actor. Dolan, "Jllsl ComfJ~nslllioH." and 'he General Moto1l ClISt, 31 VA.. L. REv. S39 (19·1S). 

J87Dolan, Constqu~ntjal Damdt:~J in Federal Condtmn.alion, 3S VA. L. REV. 1059 (1949). 

J 
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lng are involved.'" Fourth, there seems to be an unspoken fear that throngh 
. the novel device of temporary taking the government might seek to shift, 
to individual property owners, burdens that ought to be shouldered by the 
public generally. Fifth, there is also the unspoken sense of the injustice of 
keeping an owner's capital tied to his investment while depriving him a! 
the beneficial use of his property .. co 

Going concern valuc. 
Under the traditional view, destruction of going-concern value conse

quent upon the taking of a fee simple title is deemed non ... .ompensable."o 
This view seems to rest upon the assumption that with the funds paid by 
the condemner for the land taken, the cotidemnee can re-establish his busi
ness elsewhere without loss of going-concern value.''' It isnot that going
concern value is not "property," for in other situations such value is readily 
recognized as "property" by the courts.'f2 Rather, it seems that although 
going-concern value is "property" susceptible of judicial valuation, it is 
not "taken," that is, appropriated by the condemner.''' It would seem that 
the chief stress is upon the notion that the ,government should pay only for 
what it gets, since it has heretofore been customary to deny compensation 
for loss of good will even in. condemnation of retail stores and other busi
nesses where good will is to a substantial degree attached to the old loca· 
tion.''' Here the· justification for refusing to indemnify the condemnee for 
the loss suffered seems to rest in part upon the general principle denying 
recovery for damages too difficult to admit of judicial valuation.''' 

A recent case involving a temporary taking situation seems to have 
opened a breach in this venerable doctrine. In K imbaU Laundry Co. t'. 

168See United Slates v. General Motors, 323 U.s. 3'131 l8S (1945) (dissenting opinion); 
Dolan, "J-ust Compensation" (md tile General.Motors Case, 31 VA.L. REv. 539 (1945). 

' •• Note, 63 H'RV. L. REv. 352 (194V). 
170 Mitchell v. Uniled States, 261 U.s. 3H (1925). 
171 See Kimball L:tundry Co. v. United Stales, 338 U.S. 1, 13 (1949); Comment, 53 COL. L. 

REv. 660, 614 (1953). 
17:3 McCormick. Tnt. Measure 01 Comptma.tio,. I,. Emi1U'lt~ DDmain, 17 MINN. L. RI:,'. 

461,417 (1933). 
naNole, 3S VA. L. RE\,. 792 (1949). Whfie the going coneern value is "taken" in the 

sense that the go\'ernml'nt appropriates a going business such as a public utility with the 
intention of carrying on the business. the taker is acquiring going concern value and thcreiore 
must pay for it. Omaha v. Omaha Water Co" 218 US. 180 (19]0). Also, by its very na.ture a 
public utility is a mo-nopoly. and whatever going: (oneern value a.ttaches to the cnterpris.e is 
necessarily lost to its proprietors when the bLU.incss ~ condemned, S~e Kimboll Laundry Co. 
v. United States, 338 U.s. I, 13 (1949). Tints, whether one approaches the problem (rom the 
uowner's Joss" or "laker's gain" viewpoint. there is a compensable taking in the utility GL~t'5. 

114 McCormick, Tht AfeaJ,tlTe 01 Compensation in Emirlr.nt Domo.in, 17 MJN!'f. L. Rr.\'. 
~61, 411 (1933). 

115 Kimball Laundry Co, v. United States, 3J8 U ,S. It 12 (1948). See McConnick, Sit P" 
note 114; Comment, 53 COL. L. R.v. 660, 614 (1953). 

J 
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United Statcs,lTO the government condemned the plant of a laundry for a 
temporary term, extendable from year to year, under the Second War Pow
ers Act of 1942. During the army's three and one·half years' possession 
the laundry was forced to suspend its business, since it had no other plant 
or equipment with which it might begin business in another location. The 
laundry claimed and was awarded compensation for loss due to destruction 
of its trade routes. Here the owner was put out of business for a period of 
time without receiving the full market value of the land that would be 
awarded in condemnation of a fee simple title, .with which it would be pos
Sible to engage in business elsewhere. In the meantime all the going-concern 
value attaching to the laundry business was destroyed. The importance of 
this case lies in its statement that if going-concern value is shown to be 
present and to have been "taken," the loss is compensable.tTI It is sig
nificant, also, that since the government was not operating a laundry for 
the public at large, it received no benefit from the trade routes. Hence the 
phrase "taken," as used by court, means destruction. It is not used in its 
old and narrow sense of "taking over," that is, appropriating. If the logic 
of this decision is carried over to cases involving taking of fee titles, ITS com
pensation will be payable for incidental destruction of going-concern value 

. in such cases. 
The Kimball case seems to bear out the prediction that, as the commer

cial world moves toward a standardized practice in computing the value of 
good will, we may expect a growing tendency of legislatures and courts to 
give compensation for injury to the good will of a business by a forced 
change of location."'Moreover, as emphasis shifts from taker's gain to 
owner's loss point of view, courts will doubtless feel less inclined to erect 
arbitrary barriers against recovery for such items as removal costs and 
going-concern value. More than likely the trend will be toward a more 
elastic formula under which compensation will be allowed where the exist
ence of substantial damage can be shown with reasonable certainty.'·' 

Amount 0/ the award 

Adoption of the indemnity principle may involve rejection of tradi
tional viewsloward sepmate valuation of the interests the totality of which 
comprises fee simple title. The generally accepted approach involves de
termination of the value of the condemned land as a whole, followed by 

118 338 u.s. 1 (949). See Notes, 63 IIAav. L. REv. 351 (1!M9), 37 CALlF. L. Rl:v. 680 
(1949),35 VA. L. Rl:v. 791 (1949). 

1T1 Kimball Laundry Co. v. United States, 338 U.s. I, II (t!M9). 
17sThe courl seems not prepared as yet to take this step. Id. al 12. 
no McCormickt The Mtasurt oj Cf'mpe1tsalion ;" Eminent Domain, 17 MINN, L. Rl.v 

461, 478 (1933). 
''''' See Note, 6J II •••. L. REV. 352 (1949). 
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apportionment of this gross sum among the several owners of interests 
therein according to !heir respective interests.'81 This is an orthodox 
"taker's gain" viewpoint, for the award is made to equal the value of the 
land, regardless of the consequences to the holders of various interests 
therein. Courts that have held that the Slim of the separate values of the 
divided interests may not exceed the value of the unincumbered whole have, 
at that point, abandoned the rule that the measure is what the owner has 
lost and have applied the rule that the measure is what the taker gained.'S:! 
It is perfectly plain that the value of the separate interests in the tract of 
land condemned may aggregate more than the value of the land viewed 
physically and without regard to the clusters of rights and arrangements 
that have been constructed around the Irad in question. Where this is the 
case, indemnity would seem to require separate valuation of the interests.'" 
Conversely, where the creation of separate interests results in a deprecia
tion in the value of the property, as where an existing easement curtails the 
beneficial use that can be made of the land by the fee owner, compensation 
should be reduced accordingly .... 

VIII. LIABILITY FOR UNFORESEEABLE DAMAGE 

For damage to be compensable, some cases suggest that it must be 
shown that the damage was the direct or necessary result of the project and 
that it was within the contemplation of, or was reasonably to be anticipated 
by, the government .... Occasionally compensation is denied because of the 
absence of "proximate cause," and stress is placed upon temporal or spacial 
remoteness, or the presence of an intervening force .... At times, similar 
factors are stressed as tests of "consequential" or "direct" injury.IS7 In 
this area, the decisions are hopelessly conflicting .... 

When one looks to other fields of law for analogies, the policy factors 
involved come into somewhat sharper focus. We are all moved by sym
pathy for one who has suffered loss and our disposition is to award compen
sation. But in litigation between private individuals, the plaintiff must show 

'.tNotes, 69 A.L.R.1l63 (1930), 166 A;L.R.1211 (1947). 
" l83State v.PIatte Valley Pub. Power &.Irrig, Dist., 147 Neb. 289,23 RW.2d 300 (1946), 

,ss United States v. Certain Parcel. of Land, 43 Fed.Supp. 687 (D.C. Md. 1942) ; Balti· 
more City v. Latrobe, 101 Md. 621, 61 Atl. 203 (1905). 

184. Boston Chamber of Commerce v. City of Doston, 217 US. ]89 (1910). 
"'Sanguinetti v. United States, 2M US. 146 (1924). 
m Christman v. United Slates, 74 F,2d IlZ ('7th Cir. 1934). See Commen4 Federal Emi

"en' DDmain Pow£r in the Devtlopmrnl 01 Water Pr9jectJ j 50 YALE L.J. 668, 674 (1941). 
181Bcdford v. United Stat(!~ 192 US. 217 (1904). DId see Fr::mklin v. United Stales, 

101 F.2d 4S9, 464 (6th Cir. 1939). a./i'd, 308 U.s. St6 (1939) (dissenting opinion). 
188 Fitts and Marquis, Liability 01 'he Federal Government and its Agent, lor InjurieS Ja 

Real Propuly R~sldling /rom River Impro'Ve1nents, 16 TENN. L. REV. 801 (1941); Note', 
61 HARV.L. R<v. 882 (1948). 
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not merely that he ought to be compensated, but that he ought to be com
pensated by the defendant.lSO For example, according to one view, tort lia
bility should not attach in the absence of legal fault except with respect to 
those who engage in ultrahazardous activity. An essential ingredient of 
legal fault in cases of unintentional injuries is foreseeability of harm.'o. 
Where a public body engages in an activity that is not ultrahazardous, and 
an appreciable risk of harmful consequences cannot reasonably be fore
seen, but damage nevertheless results, it would seem that the public body 
is not guilty of legal fault, as fault is defined.between private litigants. 

The question remains whether liability should nevertheless be imposed. 
Some writers perceive a trend away from the earlier concept of strict or 
abso:ute liability, except with respect to ultrahazardous activity.'01 The 
view represented by this trend rests on the assumption that to impose lia
bility where no fault is involved will tend to stifle initiative.'" The contrary 
view, known as the entrepreneur theory, would impose liability for damage 
flowing from the operation of a business enterprise evenin the absence of 
legal fault.'93 This view regards liability for harm connected with an enter
prise as a normal business expense and is the result of a preference for 
security, even if this means some stifling of pl;ogress.'" Loss, under this 
view,is allocated to the superior risk bearer, the party better equipped to 
pass it on to the public.'" There is also the feeling that those who enjoy 
the fruits of an enterprise must also accept its risks.'·· 

Ultimately, this conflict must be resolved, in eminent domain law as 
well as in tort law. At present the question is an open one. Among the con
flicting decisions in eminent domain law are many where, despite the con-

18111 \Villiams, The Aims oj the LAw oj Tort, 4 CURRENT LEGAL PROBL'OtS, 131, lSI (1951). 

190Mahoney v. Bcatman, 110 Conn. 184, 141 AU. 762 (1929). GREEN, RATIONALE OF 
PItoXlJ,{An CAUSE 65 (1927); James, Scope 0/ Duly in Ntgr;genc~ Cases, 47 NORTHWESTERN 

U.L.REY. 718, 185.198 (1953). Or, as the Restatement puts it, the actor. as a. reasonable man, 
.should recotnize at the time of his action or inaction, (hat his {:ourse of conduct involves an 
appreciable risk of barmful consequences. RE-sTATEM.E... ..... T. 1;'ORTS § 282, tomment Ii § 283 j § 289. 
comment c (1934). Foreseeability of loss is also significant in dctemlining liability for breach 
of contract. Dev~lopmentJ in th~ Low-Damagts 1935-1,947, 61 HARV. L. REv. 113, 117 (l94n. 

181 PROSSER., TORTS 554 (1941.); Seavey, Nuisance: Contribfllor, Negligence and Other 
Mysteriu, 65 HARV. L. REV. 984, 987 (1952). This appears to be the current trend in England. 
Griffith, "FdUlt" TriumphtJnt, 28 N.Y.U.L.Q. RE\', 1069 ,(l9S3). 

192W'llliams. The Aims oj 'he Law of Tor', 4 C{,'RR~NT LECAL PROULEMS 137,152 (1951). 
193 Wmiams, id, a.t 152 j Ehrenzwcig, A PsychocHl6tysil oj Nrgligtnce, 47 NORTR\\o"ESTERH 

U.L. REv. 855, 8S8 (19SJ.); Green, Tile /,rdividu6I's Protedion lmdtr Negligence LdW: Risk 
ShfJring. 47 NORTnWk":STElt~ U.L. REV. 15), 774 U95J.); JamCSt Scope 0/ Dul,.in Ncgligcna 
Cases, 47 NOltTnwr.sTElt::f U. L, REV. '78, 8M (l9SJ); Morris, l/{C(lrdDw EtderpriJes and Risk 
Bearin.g Capacity, 61 YALE L.}. 1172 (19:51). 

1M \Villinms. T/S~ Aims of the Law 0/ Tort, 4 CURRr.NT LEGAL PltOIlu.MS 137. ]52 (1951) j 

Foster and Keeton, Liability without Fllllil in Oklahoma, J OKLA. L. REV. I, 10 (1950). 
15)5 Morris, lla:lJrdou$ EHtapri5es a'ld Risk Rearing Cdca/Jfly, 61 YALE LJ.1172 (1952). 
1M Smith. Municipal Tort Liabilities, 48 1J.hcu. L. REV. 41, 48 (1949). 
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cepts employed, the Court's refusal to hold the government liable rested 
essentially on the fact that the injury was not predictable on the basis of 
available engineering data.'" 'Where the injury was not forese~able, com
plete destruction of valuable property has occasionally been held not com
pensable, for "any other conclusion would deter from useful enterprises 
on account of a dread of incurring unforeseen and immeasurable liabil
ity."'·' The doctrine of the immunity of the sovereign from liability is in 
current disfavor,'" as witness the Federal Tort Claims Act.·". Even under 
the Tort Claims Act, however, there is a noticeable tendency to avoid im
posing "an inordinate amount of liability to an indeterminate number of 
people.""" 

In tort law, there are many cases where an unintentional non-trespas
sory invasion of another's interest in the use and enjoyment of his land will 
not result in liability because the actor was not gnilty of negligence; never
theless, if the actor persists in the condutt after he has learned that an 
invasion is resulting from it, further invasions are deemed intentional.!!!)· 

- The result is liability if the invasion is unreasonable under the doctrine of 
nuisance. While the weighing process necessary in determining questions 
of reasonableness often occurs in condemnation situations,20' the cases re
fuse to be fitted into any consistent pattern.'" Thus the federal cases, deal
ing with conduct persisted in after damage has become evident, reveal a dis
position to refuse compensation where such damage was unpredictable."" 
This would seem to indicate a feeling that the undertaking of public 
projects is of such paramount imporlance t4at a special rule of non-liability 
must be invoked based on inability to foresee the harm such a project might 
entail. Liability does not ensue upon failure to discontinue the project when 
unanticipated damage results. This notion, however, is inconsistent with 
the current trend toward allowance of full indemnity.'" Especially if the 
entrepreneur theory makes headway, one would expect an attitude of 
greater liberality toward the property owner. 

U1FiUs and MarQuis, Liability 01 the Federal Go'Vcrnmnd and its Agents for Injuries to 
Real Property ResrjIUJ~, from Rivtf Improvements, 16 TENN. L. REv. SOl (19-11). But e}. 
United States v. Kansas City Ins. Co., 339 U.s. 799 (1949). 

11118 ] ohn Horstmann Co. v. United States. 2.s 7 U.s. 138, 146 (1921). Simil:rr language 
occurs in Bedford v. United States, ]92 US. iu, 224 (1904). 

Ito Comment. 41 NOllTUWESTERN U. L. REv. 914, 924 (1953). 
' •• 28 U.s.C. i 1346 (1952). 
JOINote, 66 HARV.L.REv. 488. 494 (1953). See also Sickman v. United States, 184 F.2d 

616 (7th Cir.19S0), url. denied, 341 U.s. 939 (1951). 
203 PROSSER,. 1'ORTS 554 (1941) i R:CST,\TEMENT, TORTS 1825, commeDt b (1934). 
20S See text, pt. XIII, infra. 
""Note, 61 H ... v.L. REV. 882 (1948). 
2O:iFilts and Marquis, Liability of the Fedtrol Govtrmnenl and its Agents for Injuries to 

Real Properly Resulting fTom Ri'llu Improvemenl!, 16 TENN. L. Rtv. 801 (1941). 
2GB Set text, pt. VII, supra. 

J 
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lX. DIFFICULTY OF EVALUATION 

There is a general principle of the law of damages that damages to be 
recoverable must be certain.'" It is subjed to the qualification that if the 
fact of damage is proved with certainty, recovery will be allowed as long 
as there is a basis for a reasonable inference as to the extent of damage .... 
This doctrine often appears in condemnation cases. It has been held that 
for an injury to be compensable under tbe eminent domain clause it must 
be susceptible of proof and capable,of being approximately measured."'" 
As in cases regarding liability for unforeseeable damage, the courts seem 
motivated by a desire to avoid discouraging needed public projects by the 
award of substantial and unpredictable damages. 

However, in cases where special damage is present, difficulty in evalu
ating the damage has not been regarded as a barrier to recovery!!· More
over, in harmony with the trend in other areas toward relaxing the certainty 
reqUirement,"'! the more recent decisions reveal a wholesome disposition 
to approacll the problem of compensation with the idea of making the prop
erty owner whole.2l0 It would seem to follow tbat further relaxation of the 
certainty_requirement is inevitable. ' 

X. PUBLIC CONTROL OF PUBLIC AREAS 

Since the welfare of the community depends to a great degree upon the 
wisdom with which public authorities administer the public areas under 
their jurisdiction, it is evident that strong considerations of policy dictate 
that the authorities be allowed freedom of action commensurate with the 
responsibilities involved. For example, where compensation is denied an 
abutter for the introduction into a street of additional street uses, SUcll as 
electric street railways and subways, it is evident that the feeling is that 
sum manges in the use of a city street are well within the area of proper 
public control. Protection of the reasonable expectations of the abutter 
does not include protection against exercise of a large measure of public 
control over the street, for all persons must take cognizance of this impor-

207 McCORMICK, DAltUCES 97 (1935). 
>OS Anderso. y. Mt. Clemens Pottery Co., 328 US. 680 (1946) . 
... City of Wincbestcr v. RIng, 312 Ill. 544, 144 N.E. 333 (1924). Thus, compensation has 

been denied on the ground that the interest in qaestion was one incapable of valuation, for 
example, inchoate dower, United States v. Certain ParcCls of Land. 46 F. Supp. 44l (D. Md. 
1942), 7 MD. L. REV. 263 (1943); a right of entry (or breach or a condition subsequent, Note, 
144 AL.R. 769 (1943); an c::{ocutory devise, Fifer v. Allen, 228 111. 501, 31 N.E. 1105 (1901); 
a possibility of reverter, People o( Puerto Rico v. United States, 132 F.2d 220 (lst Cir.1942); 
a voidable lease, Conne .. v. Indiana I. 1.& I. R.R., 193111. 464, 62 N.E. 221 (1001); and a 
tenancy at will, Tate v. Stale Highway Camm., 226,Mo.App. 1216,49 S.W.2d 282 (1932). 

~!. RIchards v. Washington Terminal Co., 233 VS. 546, 551·558 (1914). 
~l Dt'vdopmt'i1ds in the Law-Damares 1935,...J947, 6l HAttv. L.lb:.v. 113, 12l (1947). 
213 S,t text, pt. VII, lUtTS. 
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tant public right. The same is true of land on navigable streams. Those who 
acquire land on navigable stIeamsexpect to enjoy the benefits flowing from 
such location, but they must also eJl.-pect that the situation will not remain 
static. Thus, in the case of land abutting on navigable waters, diminution 
of land value by a program of public development will in many cases not 
constitute a compensable interference with the landowner's reasonable ex
pectations.'" In these cases the courts SilY that from the beginning the 
public right is there, and the landowner should recognize that the benefits 
he enjoys are held subject to the possibilit¥ of future diminution or loss by 
the exercise of this rigbt.'1< 

So strong is the public policy involved that statements will be found to 
the effect that the public power of control over public places is absolute.'" 
Of course, that is a very great overstatement. In the process of balancing 
the competing claims of the public and of private property owners, courts 
are often compelled to place limitations upon the public right of control."· 

Where necessary for effective control of the public area, public control 
can be extended into the abutting privately owned land, as the billboard 
cases show."" And as the need for community planning grows more evi
dent,'" decisions sustaining extension of control into future public areas 
appear 'l\ith increasing frequency.>" . 

XI. DISALLOWANCE OF WINDFALLS 

. In the law of damages courts endeavor to guard against overcompensa
tion of the plaintiff. He must not be allowed to profit from his misfortune."'" 
In keeping with this attitude, courts in eminent domain cases have evinced 
a disp,?sition to deny compensation that would amount to a windfall to the 
property OWDer arising from the fortuitous circumstance of government 
action or condemnation. It has been held t)tat no compensation is allowable 
for any increment of value (scarcity profit) arising because the govern-

213 United St.tes v. Willow Ri""r Power Co, 324 US. 499 (1945); United States v. 
Chicago, M. St.P. & P. R.R., 312 US. 592 (1941); United Stat .. v. Chandler-Dunbar Water 
Co., 229 US. 53 (1913). . 

21." Scranton v. Wheeler, 179 U.S. 141 (1900) j Home {or Aged Women v. Commonwealtb. 
202 Mass. 422, 89 N.E. 124 (1909). s.. Note, 64 H.,av. L. REv. 114, 139 (1950). 

210St.te v. Parsons St. Ry. I< Eloc. Co., 81 Kan. 430, 432,105 Pac. 704, 705 (1909). 
216 See text, pt. XIII, i,,/r6. 
217 See tnt, pt. XV, Buildin, lin~ ordinances, inlra. 
2!8M.nsfield & Swett v. To"" of West Orange, 120N.JL.145, 198 All. 225 (1938). And 

... ELy, LAND F..cONo.ncs 464 (I!MO). 
21D Ayres v. City Council of Los Angeles,34 Cal.2d 31, 207 P.2d 1 (1949); Seligman v. 

Belknap, 288 Ky. 133, 15S S.\V,2d 7JS (1941); MaUer of Brous v. Smith, 304- N.Y. 164, 106-
N.E.2d 503 (1952); Prudentml Co-op. Realty Co. v. Youngstown, 118 Ohio St. 204, 160 N.E. 
695 (1928). Sec also Reps, Tile ZOftin.!! oj UHdtlltlojlrd ArtaJ:, 3 SYMCUSE L. REv. 292- (1952) i 
Note, 6S lIARV. L. REV. 1226 (1952). 

220 Dtvdopmt"'s in lhe Law-DuRlagel 19J5-1947, 61 lLutv. L. REv. 113, 117 (1947-). 

j 
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ment's special wartime need for apalticular commodity has created a de
mand which has outrun the supply.= Where a public project from the 
beginning has contemplated the taking of certain tracts, but only some of 
them have been taken in the first instance, the weight of authority denies 
compensation for any increment in value to the remaining tracts arising 
from the existence of the project and the government's need for such re
maining tracts.'" Even in situations not calling for a policy denial of bonus 
compensation because of the government's special need for the land con
demned, windfall awards are almost universally denied, as for example, in 
the cases denying compensation for rights of entry or possibilities of re
verter where application of the land to a forbidden use would not have taken 

. place but for the condemnation.· .. Likewise, where only a portion of a single 
tract is condemned, if the taking has benefited the remainder of the tract, 
the benefIt, according to many decisions, may be set off against the value 
of the land taken ... • . 

Where land is subject to aright of user, as where it has been condemned 
or dedicated as a street or where it is subject to some private servitude, use 
of the land for a purpose differing from that for which it was originally con
demned, dedicated, or granted may result in a claim for compensation. 
However, the original servitude may have rendered the land virtually use
less for other private purposes, so that damages will not be recoverable by 
the fee owner in consequence of the new use.'" 

XU. ESTATES AND INTERESTS NOT ESTATES 

Recent condemnation decisions evince a wholesome disposition to avoid 
the semantic trapS of technical concepts like "estates." From a policy view
point, the basic issues of compensabilitY' boil down to these: has damage 
been inflicted? If it has, ought compensation be paid? Under this approach, 
whether or not the interest in question riseS to the dignity of an estate is 
immaterial."!lIl Often enough, to be sure, a claim for compensation has been 

m. United States v. Cors, 337 U.S. 323 (1949). 
-UDited States v. Miller, 317 U.S. 369 (1943). s.e Note, 27 MIl,.,.. L. REV. 534 (1943); 

Note, 147 AL.R. 66 (1943) . 
... United States v. 11 t9.t5 Acres o( Land, 44 F. Supp. 449 (E.D.IIl.1942); State v. Fed

eral Square Corp., 89 N.H. 538, 3 A.ld 109 (1938). See 7 Dt'~E B.AJ. 137 (1939). ID ..,me 
jurisdictions where a Jand dCl"etopcr incorporates restrictive provisions in his deeds to Jot 
purdlascrs and such provisions, though coucbed in th~ funn of conditions, reveal tbe existence 
or a general plan, any lot Gwncr is p~rmittcd to enforce :Such restrictive provisions by means of 
an injunction suit. Hopkins v. Smith, 162 Mass. 444 •. 38 N.E. 1122 (1894) j Genske v. Jensen, 
188 Wis. 11.205 N.W. 548 (1925). In such situations the govuning principles would be those 
discussed in pt. XIV, ;n/r4. 

"'E.g., United Stat .. v. Milkr, 317 U.s. 369, 376 (1943). 
::?:!Ij. Roston Chamber of Commerce v. City of Doston, 211 US. 189 (1909). 
'220. Beard's Eric Basin v. Pt'ople, 142 F.2d 481 (2d Cir. 1944) j Brooklyn Eastern DisL 

Terminol v. New York, 139 F.2d 1007 (2d C;,.1944). 



c 

c 

626 CAUFORNIA UW REVIEIY (Vol 41 

casually dismissed with the observation that the interest in question did . 
not rise to the dignity of an estate .... But the cases that have avoided this 
kWeheasoningprovidea much sounder approach. Applicable constitu
tional provisions express a .... pripcipl~ of {alrness;they are not con-

· cerned with technicalities.028 Court$ impatient Wl1h the "wEbi .. diu .... 
ties of the lawoi property"'" will find little Occasion to "grope about in the 
mysterious world of 'estates' and 'interests not estates.' " .... 

xnI. BALANCING OF CONFLICTING INTERESTS 

The process of balancing conflicting interests is commonplace in many 
areas of the law; 131 in the law of eminent domain it is of primary impor
tance;Indeed, it is not an overstatement to say that perhaps the principal 
concern of the courts in the law of eminent domain is to draw the line equita
bly between compensable and non-compensable governmental interferences 
with property owners, and the process of arriving at a decision that is fair 

· both to the public and to private interests involves a careful weighing and 
balancing of these interests.23% Cases that grapple with the problem of 
whether a particular interference with property rights falls within the 
legitimate scope of the police power provide a conspicuous illustration of 
this process.""" 

. It is evident that non-compensability for minor injuries caused by pu b
lic projects is a product of this balancing process. TIlustrative are the cases 
denying compensation for damages resulting from temporary conditions 

· incident to a public improvement, even under "or damaged"constitu~ 
tions,"" and the cases holding that an entry for the purpose of a preliminary 
survey is not a compensable taking ... • Holdings that compensabie damage 
must be substantial are commonplace ... • as in the cases applying the doc
trine de minimis non cural 1~."T Moreover, if government activities in· 

WI E". CorneD-Andrews Sm.lting Co. v. Boston" P. R. Corp., 109 M .... 298, 95 N .E. 
881 (1911) • 

. "'Unlted States v. Dkklnson. 331 US. 145. 74l! (1947). 
"'Helvering·y. HaDock. 309 US. 106.118 (1940) • 
.... Unlt.d States v. 5H( Acres of Land, 139 F.2d 244. 247 (2d Cir.1943) • 

. 1M. For example, in determining liability for an alleged nuisance, among _ the' factors to- be 
cDDSidercd are tbe social- value which the Jaw attachll$ t.o the respective activities of the plain. 
till and defendant and the g ... ity of the ·harm Inflict .... RESTATn<.NT •. To.n II 826. SZl, 818 
(1934). 

on Lenhoff. Dtvel.",....I.' 1M CDIfU#f 0' Emi ••• 1 Do_, 42 COL. L. Rr.v. 596 (1942). 
,.. See ten. pt. IV. III""" . 
... Chicago Flour Co. v. Chicago, 243 m. 168. 90 N.E. 674 (1910). See Notes, 98 A.L.R. 

956 (1935). 68 A.L.R. 340 (1930).45 A.L.R. 534. 543 (1926). 
lI3II SW. v. Simons, 145 Ala. 95. 40 So. 662 ·(1906). See Nol •• 29 AL.R. 1409 (1924). """ E.,. United Stales v. Cr .... 243 US. 316, 328 (1917) . 
.... E.,., Fenlon v. West.in Light and POWCl' Co .• 74 Colo. 511. 223 Pac. 48 (1924). See 

Note. 44 A.L.R. 168, 188 (1926). 
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flict slight damage upon land in one respect and actually confer great bene
fits when measured in the whole, to compensate the landowner further 
would be to grant him a windfall or special bounty; hence such slight dam
age is not compensable."'" 

In the balancing process, the social utility of the various interests in
volved is accorded due weight. Economic factors rna y so strongly favor 
particular private enterprises that substantial damage to other property 
owners resulting from the operation of such enterprises may be regarded 
as non-compensable .... Thus the real reason for the holding that a railroad 
is not liable to abutting landowners for smoke, noise, vibration and other 
damages incident to non-negligent operation was the fear of hindering rail
way development. .. • For similar reasons, in more recent times, the conflict 
between landowners and operators of aircraft isbeing resolved in favor of 
the latter,''' except in cases of special damage ..... In other words, a private 
interest that substantially promotes a public interest may be preferred over 
another private interest."" As the policy considerations favoring an enter
prise grow stronger, a landowner's claim for compensation for damage 
cauSed by the enterprise appears to grow correspondiro gly weaker. 

On the other hand, uses that have a 10wsociaI utility receive only lim
ited protection, as is illustrated by the cases holding that a court cannot 
consider the value of land for a purpose prohibited by a zoning ordinance 
unless there is a r~nable probability of removal of such restriction ... • 
Most cases hold that value for a present illegal use is not protected by the 
Constitution .... Such interests are not deemed worthy of protection ... • It 
would be stultifying indeed were the state to protect economic interests 
that owe whatever value they possess to II. defiance of state laws. Harm
ful uses, though not in themselves illegal, are also given only limited pro-
tection. sn . 

In the process of balancing, policy considerations must often be 
weighed, one against the other. For example, the policy of allowing public 

"'United states v. Sponenbarger, loa U.5.156 (1939) . 
... E.t., Bean v. Central Maine Power Co., 133 M~.9, 173 Atl. 491 (1934) . 
.... See, e.t., Richards v. Wasbin~lon Terminal Co.lll US. 546, 555 (1914). 
!M1Antonik v. Chamberlain, &1 Ohio App. 465, 78.N.E.ld 752 (1947). See Hunter, The 

ConftkUn, ltat"'Sls oj Air,"ri Ou"", snd NIlI'b, Pro;"ty Own,r, 11 LAw &: CONTtJ.lP. PROB. 
539 (1946). . 

lUll Unil"" St.les v. Causby, lIS U.S.l56 (1946) • 
... Miller v. Schoene, 276 U.S. 272,279-1&0 (l9lS); Sligh v.Kirkwood, 237 U.S. 52 (1915) . 
... Long Beach City H.S. Dist. v. Slewart, 30 C".ld763, 185 P.ld 58S (1947). See Noles, 

61 Hnv. L. REV'. 107 (1948), 46 Mlcu. L. REV. 98& (1948) • 
... Note, 14 U. OF Cm. L. REV. 13l (1947). 
ua Marcus, The Tt:king IUI4 DtslTUlJlion til Properl, vndu 4 Dej,"sl 0114 WdI" ProVQ"., 

27 CORNELL L.Q. 476, 517 (I94l) . 
... E.g., Had.chock v. Seb,,'ian, l39 US. 394 (1915). Se. Notes, 99 U. OF P •. L. REv. 

1019, 1020 (1951), 102 U. OF P •. L. REV. 91, 94 (1953).· 
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control over public areas often conllicts with the policy of protecting the 
reasonable expectations of property owners, and the policy of allowing full 
indemnity for damage may conflict with the policy of requiring certainty 
of proof of damage. The process of weighing one policy against another is 
also illustrated by the zoning cases. Historically, the first crucial issue in 
zoning law was whether the owner of vacllnt land well adapted for high
value industrial and commercial uses could be made to bear the loss when 
such uses, obviously not noxious in themselves, were forbidden in neigh
borhoods zoned for private residences. The validity of such zoning was 
sustained and the resulting sharp drop in value of the vacant land was held 
non-compensable .. •• The expectations of the landowner in purchasing the 
property must yield to the public interest in the enforcement of acompre
hensive zoning plan.· .. The welfare of large numbers of urban residents, 
therefore, outweighs the private loss, the defeat of the e.':pectations of prop
erty owners. But if a zoning ordinance unduly curtails the use of a particu
lar tract of land without the counterbalance of promoting the public welfare 
appreciably, as to that particular tract of land it is invalid.'" 

Traditionally, the zoning ordinance, whatever the impairment in the 
value of vacant land, allows the preservation of the value of existing im
provements and enterprises under the exception in favor of non-conforming 
uses.'" Thus the conllict between the interests of the public and of prop
erty owners is resolved by a: compromise that preserves some property 
values and sacrifices others. There is some incongruity in a device that 
destroys hundreds of thousands of doJIm"$ .. of vacant land value, while pre
serving from destruction the value, for example, of a non-conforming neigh
borhood delicatessen. Nevertheless, the job needs to be done; the line must 
be drawn somewhere and the fact that some persons on one side or the other 
of the line are dissatisfied with the legisl<>tive judgment does not militate 
against its validity ... • . 

In some jurisdictions the non-conforming use exception is extended to 
protect one who at the time of the adoption of the ordinance has exp~ndcd 
substantial sums under a valid building permit.· .. Clearly this is an instance 
of the protection of a reliance interest. 

It was originally the view th .... t non-conforming uses would dis:lppcar 
in time .... This hope has proved to be unfounded. Kon-conforming uses 

... Vill.1ge 01 Euclid v. Ambler, 272 U.s. J65 (1926) • 

... Counly of San Di<jlo v. McClurkcn, J 7 Cal.1d 6SJ, 234 Pold 972 (J 951) . 

... N<ctolV v. Cily 01 Cambridge, 277 U ,5. 183 (1918). 
'''Counly of San Diogo v. McCluriten, 37 CaUd 683,234 P2d 972 (19,1). 
#32 Dc D:Ulolo v. Vitlat:!:e of Oak Park, 396 111. ~. 11 N.E.2d 693 (19-17). 
t63County of &Ln DiC'~o v. McClurk.cnt:n Cal.2d 683, 234 Pld 9n (19S1). Sec Solt, 

102 U. OF PA. L. REV. 91 (1953). 
2l54Nole, 60 nARv.L. REV, 800,807 (1947). 
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tend to become protected monopolies. Instead of withering, they thrive and 
llourish. Moreover they provide a basis for requestS for permits authorizing 
establishment of additional non-confonning uses on neighboring land .... ,. 
As the magnitl\de of the problem has become evident, the disposition has 
grown to sanction more stringent measures for dealing '\\ith the problem, 
as by requiring liquidation of non-conforming uses within a Ih:ed period .... 
In the balancing process, it is evident that as a problem grows in difficulty, 
the courts sanction more drastic measures to cope '\\ith it. 

We have previously suggested that property may be thought of asa 
system of protections,'" and that the area of protection will vary, depend
ing on whether the claim for protection is asserted against other individuals 
or against the public .... At first blush the notion of protection by the gov
ernment againsJ. the government seems anomalous, but when .viewed in the 
light of the balancing process the concept becomes clearer. When (:On
fronted with a claim for compeusation under the eminent domain clause, 
the courts, in deference to the legislative and executiv~ branches of the 
government, indulge in the presumption that a legislative or executive de
cision to proceed without payment of compensation has resulted from a 
fair weighing of public and private interests.""" But since the legislative 
and executive branches, as they grapple with pressing problems, may focus 
on the public need rather than the private harm, the courts have assumed 
the function, where properly invoked, of re-weighing the conflicting public 
and private interests to determine whether the legislative or executive 
action goes beyond that which is fair and reasonable. 

XIV. BUILDING RESTRICnONS 

The foregoing discussion is by no means exhaustive of the policy con
siderations and concepts involved in eminent dOll'.lIindamage situations. 
Yet it furnishes some working tools with which an attack can be made on 
the problems that arise. Some notion of the help these tools will provide 
can be gained by applying them to two illustrative situations, namely, the 
building restriction cases and the cases involving abutters' rights. 

Effective land use control through private building restrictions is a de
velopment of relatively recent origin, arising with the availabiiity of the 

... Notes, 28 TEx.L. REV. 125 (1949),9 U. OF CUI. L. REv. 417 (19~2), 35 VA. L. REv. 348 
(1949) • 

... Standard Oil Co. v. City of Tallahassee, 183 F.2d 410 (5th Cir.19S0); City of Lansing 
v. Gage, 274 P.2d 34 (Cal. ApJ>.19S4). See Note, 99 U. OF PA. L. REv. 1019 (1951). County 
of San Diego v. McClurkcn, 37 CaJ..2d 6.83, 234 P.2d 972 (195-1). See Comment, 48 MIeu.L. 
Ittv. 103, 107 (1949); Xotc~ 28 Tr.x. L. RS\·. 125. (1949), 35 VA. L. REV. 348 (1949). 

257 Sec text at note 51 JUpyfJ. 

~g See text at note 52 supra. 
2:i& Alexander Co. v. Owatonna, 222 Minn. 312, 24 N.W.2d 244 (1946). 
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injunction to enforce the general scheme or plan ..... Through an evolution. 
ary process, building restrictions adopted in furtherance of a general plan 
have been elevated in most jurisdictions to the dignity of equitable inter
ests or property rights in each lot for the benefit of each other lot covered 
by the same restrictions_'" When a body having the power of eminent do
main introduces a prohibited use into a restricted area, the question arises 
whether a c!lmpensable invasion of property rights has resulted. The de
cisions are sharply conflicting.""" It has been held in some states that appli
cation of land by a public body to a purpose violative of private building 
restrictions involves a compensable "taking" of the "property" of land
owners whose equitable rights have been thus invaded_ In other words, each 
lot owner in a restricted district has a property right in every other lot, and 
the use of a lot for a forbidden purpose is, therefore, a "taking" of "prop
erty."'" Because of its unqualified acceptance there, this view is herein
after referred to as the Michigan view. 

The criticism instantly suggests itself th!lt the existence of property 
rights as between a landowner and some other private person is by no means 
determinative of the existence of such property rights as against the state 
or some other condemner. As has previously been observed, a determina
tion that "property" has been "taken" is merely descriptive of the end 
result, the conclusion reached, rather than of the reasons that impelled the 
conclusi!ln. The very question to be decided in a case of this character is 
whether, after all relevant factors are weigheil, it can be said that a prop
erty right does exist as between the condemner and the person claiming 
compensation.''' The Michigan view represents an enormous oversimpli-

. fication of a complex problem. Countless governmental activities, e.g., the 
adoption of a zoning ordinance, necessarily involve the destruction of land 
values,'" and yet the power of government to carry on such activities with
out compensating the injured landowners is beyond argument. 

Other courts deny compensation where the condemnation is for a pur
pose vIolative of building restrictions. Occasionally such decisions are made 
to rest upon the ground that restrictive covenants create contractual rights, 

.. OTulk v. Moxh.y, 2 Phillips 114 (1848) . 

.... Johnstone v. Detroit, G. H. & M. R. Co. 245 Mich. 65, 222 N.W. 325 (1928). Aiglor, 
Measure 01 Co,,,ptr1sation lot' ExtingllishNI~nt 0/ Eosemt'II' by Condt"ulQ.lion~ {194S1 \\'15. L. 
REv. 5; Note~ 3S IIARv. L. REV. 115 (1924), 31 H.",v. L. REV. 876 (1918), 24 MINN. L.REv. 
425 (1940). 

'''Notes, 17 AL.R. 554 (1922),67 A.L.R. 385 (I93P), 122 A.L.R. 1464 (1939). 
:2G3Town or St:utdord v. Vuono, lOS Conn. 359. 14J Atl. 245 (1928) i Johnstone v. Detroit. 

G. H. & M. R. Co., 245 Mich. 65, 222 1'l.W. 32S (l918); Peters v. Buckner, 2&8 1\-10. 618. 232 
S.W. 1024 (1921); Flynn v. N.Y. W .. &B. Ry .• 218 N.Y. 140, 112 N.E. 913 (1916); Slokcly v. 
Owens, 189 Va. 148, 52 S.E.2d 164 (1949). 

2M See text at note 52 supra . 
... £..1., ViII,se of Euclid v. Ambler R",lty Co. 212 US. 365 (1916). 
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not property rights, and are therefore not within the ambit of constitutional 
protection .... Occasionally compensation Is denied on the theory thatbuild
ing restrictions create negative rights, not affirmative rights ..... This con
ceptual approach is also unrealistic. Like the majority view, it arrives di
rectly at a desired result with but scanty consideration of the factors that 
should be weighed before any conclusion is reached. 

Occasionally in denying compensation courts have expressed the view 
that restrictions insofar as they seek to prevent a condemner from devot
ing the condemned land to a public use are against public policy .... This 
view is subject to the obvious criticism that private restrictions do not in 
any wise restrain the taking of land for a legitimlite purpose. The question 

'-is simply whether adjoining property owners should be compensated. 
In sharp contrast to the conceptual approach of the foregoing decisions 

is a view denying compensation on the grounds of public policy .. A subdi
vision protected by a general plan will often embrace a large area. It Is said 
that to bring each lot owner into a condemnation suit involving some iso
lated parcel in the subdivision involves a record search of the entire tract, 
naming of all lot owners as defendants and ~ervice of process upon them, 
the trial of such issues as each landowner sees lit to raise, and the payment 
of compensation to the injured landowners.Such.a rule, it is said, would 
make it wholly impossible to estimate in advance the probabJecost of the 
condemnation and in any event would result in a wholly disproportionate 
cost for the improvement. For these reaSons, it is contended, rights created 
by building restrictions should be treated as non-compensable.'" That the 
fear is \vell-founded is evident from the adjudicated cases in jurisdictions 
where compensation is allowed despite the expense to the condemner. Thus 
in Johnstone tI. Detroit, G. H. & M. R. Co.,"'" awards were sought in re
spect to 295 parcels. As to 166 no compensation was allowed, but as to the 
remaining 129 lots the commissioners awarded the total of $269,506.50.'m 

... Ande"on v. Lynch, 188 G •. 154, J S.E.2d 85 (1939). See Note, 24 M",,.. L. REv. 425 
(1940). Mosts v. Hazen, 69 F.2d 342 (D.C.Clr.1934); Fp ..... v. City of Glendale, 209 Cal. 
524, 288 Pac. 1080 (1930). See Comments. 19 CAW'. L.RE •• 58 (1930), 14 WASH. L. REv. 137 
(1939).. This argument docs not dispose oC the impairment or contracts cl:uue of the Consti~ 
lulion. See Comment, 38 MICH. L. REv. 357 (1940). 

26' And.non v. Lynch, 188 GL 154,3 S.E.2d 85 (t93~); City 01 Houston v. Wynne, 279 
S.W. 916 (Tex. Civ. App.1925), .ff'd, 115 Tex. 255, 281 S.W. 544 (1926). 

2GB Andenon v. Lyncb, 188 Ga. 1S4, J S.E.2d as (1939); City 01 Houston v. Wynne, 279 
S.W. 916 (T ... Civ. App. 1925), aff'd, 115 Te •. 255,281 S.W. 544 (1926); Do.n v. Railway 
Co., 92 Ohio SL 461, 112 N.E. 50S (t915) . 

... And.non v. Lynch, 188 Ga. 154,3 S.E.2d 85 (l939). S ... Notes, 24 M_. L. REv. 425 
(1940),1 WASH. & L .. L.R.v. 121 (1939). Moses v. Hazell. 69 F.2d 342 (D.C.Cir.1934); 
Friese. v. City olGlcnd:uc, Z09 Cal. 524,288 Pac. 1080 (1930); City of Houston v. Wynne, 
2?9 S.W. 916 (Tex. Civ. AI'P.1925), off'd, 115 Tex. 255, 281 S.W. 544 (1926) . 

.,0245 Mich, 65, 212 N.W. 325 (1928). 
"'/n re Dillman, 256 Mich. 654, 239 N.W. 883 (l932). See U.s. v. 11.06 Acres of L:md, 

89 F. Supp. 852 (B.D. Mo. 1950) (owners of 8610ts entiUL.o.d to com~nsation); Town of Stam ... 

I 
J 
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The use of building restrictions to protect high class residential areas is 
commonplace today. Expensive dwellings are erected in reliance upon such 
protection. A virtual collapse of property values may ensue upon a con
struction of a needed improvement, such as a railroad running in front of 
such dwellings, as in the J olznstone case. And yet the rule allowing com
pensation may impose a heavy burden on a condemner even where a rela
tively innocuous improvemeot, such as a school, is involved. It is evident 
that all ramifications of the problem are worthy of exploration. 

It is clear, first of all, that the property rights created by a general plan 
are novel property rights, of much the same vintage as abutters' easements 
of light and air. Being novel property rights they do not fall within the area 
of federal protection. 

As has already been observed, the view that any interference with prop
erty rights created by building restrictions is a compensable "taking" of 
"property" seems wholly untenable. On what basis, then should the issue 
of compensability be decided? Since building restrictions are not illegal, 
and indeed are encouraged in some jurisdictions,"" it would seem that those 
who acquire land in an area protected by a general plan may reasonably 
expect that they will enjoy the benefits of the protection they have pur
chased. Most people will agree that .one who has built a costly single-family 
dwelling in an area restricted to such structures has suffered a defeat of 
hi. reasonable expectations if a railroad is constructed almost in his front 
yard. But to hold that all lot owners in the subdivision must be compen
sated because there has been a violation of a restriction is wholly unreal
istic. Lot owners at some distance from the railroad may even be benefited 
by the improvement in transportation thus afforded. Clearly, however, com
pensation should be limited to those who suffer special damage."'3 Property 
rights that, as between private landowners, are coextensive with the boun
daries of the subdivision are nevertheless limited by the special damage rule 
when such rights are asserted against the government, as the street closing 
cases clearly show."" Moreover, the practicalities of condemnation proce
dure dictate that claims for such incidental damage to land not appropri· 
ated either in whole or in pa rt by the condemner should be ad j udica ted 
not in condemnation suits but in damage suits brought after the fact of 
damage has become evident. To hold otherwise requires the public body 
that plans to erect a school or to layout a park in a corner of a subdivision 
restricted to siugle-family dwellings to make a record search of the entire 
subdivision and implead all the property owners, and even their mortgag· 

rord v. Vuono, lOS Conn. 359, 143 AU. 245 (1928) ($lO,COO awarded to owner of luxury house 
for construction of high Khool on OLdjoining lot). 

272No(c,48 M1ClI.L.lh.v. 1201 (1950). 
t73 See text, pt. V 511FQ, 

214 Sec text. pt. XV. Ri;;1lt oj occen and jlr~tt vacations, inJrtJ. 

j 
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ecs, so that their claims for damage to their property rights may be adju
dicated, no matter how remote the possibility of actual d.~mage. This is 
precisely the unrealistic attitude that poses a threat to needed public im
provements. It is notewtlrthy that in the J olmstone case the court granted 
an injunction against construction of the improvement pending the com· 
pletion of condemnation proceedings. Thereafter, the same litigation made 
two additionaltrips to the state supreme court.'" If provision of fire pro
tection, for example, is to be deferred until protracted condemnation pro
ceedings can be litigated in this fashion, prospective purchasers may even· 
tually decide that such restrictions represent something less than a benefit. 

Other problems that beset t.lte condemner under the Michigan view are 
formidable indeed. First, it must be determined whether or not a general 
plan exists."· \Vhere the restrictions are created by plat, it is usually obvi
ous that a general plan is created.= However, a general plan may also be 
created by provisions in deeds, and since the condemner is charged with 
the same constructive notice that affects all purchasers of land, the con
demner is bound to search not only the title to the land condemned, but 
conveyances of other property made by the grantors whose names appear 
in such chain, for the weight of authority is to the effect that if a deed or a 
contract for the conveyance of one parcel of land, with a covenant affecting 
another parcel of land owned by the same grantor, is duly recorded, the 
record is constructive notice to a subsequent purchaser of the latter par
ceI."8 In many jurisdictions the rule is applicable even though the record
er's indexes fail to indicate that the deed in question contains restrictions 
that affect adjoining land.'" Thus a difficult record search is carried far 
beyond the· boundaries of the land devoted to a violating use. 

In defense of the Michigan rule it has heen argued that as the distance 
of a claimant's lot from the invaded tract increases, the amount of compen
sation rapidly diminishes, soon to the vanishing point, the implication being 
that remote owners are not necessary parties to the condemnation .... The 
answer seems unsatisfactory, for it requires the condemner to determine 
at its peril, and in advance of condemnation, the areas that are likely to 
emerge undamaged. :Moreover, where the applicable statute requires that 
all interested persons be made parties to the condemnation, proponents of 

2'1' In T< Dillman, 256 Micb. 654, 239 N.W. 88.l (1932) and In Fe Dilbnan, 263 Mich. 542, 
248 N.E. 894 (1933). 

010 Taylor v. State Highway Comm'r, 283 Mich. 215, 278 N.W. 49 (1938). 
2'/, Note, 10 U. OF em. L. REv. 200 (19J6). 
""Finley v. Glenn, 303 Po. 131, 154 Atl. 299 (1931). Sec Note, 16 A.L.R. 101J (1922). 

Contra: BuUalo Academy of the Sacred Heart v~ Boehm Bros., Inc., 267 N.Y. 242. 196 N.E. 42 
(1935) • 

... Note, 23 CAUF. L. Rr.v. 10? (1934). 
280 Aiclcr, MealllTt. of Compensfllion lor itxlinguifhmnd of Eaument by CondemnaUm •• 

(1945) IV ... L. REv. 33. 

i 

J 
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the Michigan view are placed in the embarrassing position of suggesting 
that the condemner disregard the statutory mandate, for under their view 
all persons protected by the plan have a property right, and there is noth
ing in the statute that warrants disregard of any property rights. Again, 
courts following the Michigan view will be ~Ied upon to adjudicate in 
condemnation suits difficult questions of enforceability of building restric. 
tion, where the defense is raised that the restriction has become unenforce
able by reason of abandonment or change of neighborhood.'" One would 
conjecture that most jurisdictions will be content to decide such questions 
in the typical damage suit brought after the construction of the improve. 
ment has demonstrated the fact of actual damage. 

The question remains whether recovery ought to be denied altogether, 
as.has been done in a number of cases.,"2It would seem that compensation 
should be awarded whenever special damage can be shown. Questions of 
the likelihood of damage and the certainty of the amount thereof seem no 
more formidable than in cases involving closing of streets and changes of 
street grade. True, if the issues are raised in a damage suit, the court must 
decide questions of abandonment and change of neighborhood, and other 
issues may arise, for example, as to th~ construction of restrictions.2S3 Still, 
problems of equal difficulty arise daily in other litigation and such difficul· 
ties are not regarded as sufficient reason for denying protection to legitimate 
interests. On balance, the claim for compensation where special damage 
can be shown seems a valid one. 

, Another problem of pressing importance in this field concerns the effect 
of zoning ordinances upon existing restriction plans. Up to the present time, 
this acute problem appears to have been dismissed with the observation 
that zoning ordinances cannot constitutionally relieve land of lawful re
strictions.... On closer examination it becomes evident that virtually all 
of the decisions are explainable on the ground that the particular ordinance 
was unnecessary, unreasonable, or not in the puhlic interest. There is prac
tically no direct authority holding that a municipality does not have the 
power to affect private covenants by enactment of a reasonable zoning 
regulation ... • 

281 United States v. 11.06 Acres of Land, 89 F. Supp. 852 (E.D. Mo. 1950) ; Town of Stam· 
ford v. Vuono, 108 Conn. 359, 143 AU. 245 (1928) . . 

283 See text at note 269 lupra. CI. Higbee v. Chicago v. B. & Q. R. R., 235 Wis. 91, 
292 N.W.320 (1940). 

2S3E.g,ln re Nordwood &1.1"" Subdivision, 291 Mich. 563,289 N.W. 255 (1939). See 
Note, 14 A,L.R.2d 1316 (1950). 

284 Burgess v. Magarian, 214 Iowa 694, 243 N.\V. 356 (1932) j Dolan v. Brown, JJ8 III. 
412, 110 N.E. 425 (1930) i Vorcnherg v. Bunnell, 251 Ma.ss. 399, 153 N.E. 884 (1926); Szih'a.~)' 
v. Saviers, 70 Ohio App. 34,44 N,E.2d 732 (1942) i Taylor v. Hackensack. 137 N.JJ~. 139, 
S3 A,2d 788 (1948'. alfd, 62 A.2d 686 (1948). See Van Heeke, Zoning OrdinanCf:llUJd Rt:slric· 
'ions in Duds, 37 Y,U.F.: L.J. 407 (1928). 

""Comment, 48 MIClI,L.R>:v.103 (1949). 
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Zoning ordinances constitute an e."(ertion of the police power. In innu
merable instances a valid e."(ercise of the police power has resulted in an 
abridgment or destruction of property rights. Indeed, in the leading case 
sustaining the validity of zoning ordinances, it was recognized that enforce
ment of such ordinances might resu It in great monetary loss to property 
owners .... To say that a zoning ordinance confiicts with established build
ing restrictions merely states the problem, not the solution. If, in the inter
est of public health and safety, an unencumbered fee simple title can be 
controlled by a zoning ordinance, it is difficult to perceive why the presence 
of building restrictions should alter the result. 

During the boom days before the stock market crash of 1929, many 
subdivision plats restricted some Of all of the residence lots to apartment 
house purposes. Generally the purpose was to create a population density 
that would increase the value of the commercial afeas of the subdivision. 
It is common knowledge today that few, if any, builders afe interested in 
apartment buildings, while great demand exists for sites for single-family 
dwellings. Consequently, many such areas have recently been zoned for 
single-family dwellings. It is also evident that these subdivisions, laid out, 
by and large, with no regard for proper city planning and calling for popu
lation densities wholly incompatible with present-day standards, present 
an obstacle to proper community development. No valid reason exists why 
the police power should not be available to remedy the situation. 

The situation is wholly unlike that where a prohibited use, such as a 
fire or police station, intrudes into a restricted residential area, where no 
large-scale replanning of the area is involved. In balancing the claims of 
plaintiff and defendant, as must always be done where the police power is 
involved, it is evident that the public interest in the preservation of health, 
morals and safety in large urban areas is so overwhelming that where the 
ordinance involved is reasonable, private rights must give way before it. 
Xo property owner can reasonably expect that his land will be immune 
from city planning measures that, in the public interest, override private 
restrictions. 

Many other instances of obsolete restriction plans exist; for example, 
areas restricted to commercial use where the future holds no possibility of 
commercial development and areas restricted to two-flat buildings or three
flat buildings where there is no present or future market for structures of 
that kind. Yet, because areas so restricted have remained stagnant, there 
hlS been no such change in the character of the neighborhood as would 
warrant abrogation of the restrictions under equitable doctrines.'" The 
zoning has changed in some cases because the restrictions are no longer 

.... Vjllag. of EucHd v. Ambler Really Co., 272 US. J65 (1926). 
""Ockcnga v. Aiken, JI4111.App. 389, 41 N.E.2d 54S (1942). J 
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suitable to the neighborhood,"· but lando\mers are deterred from con
structing buildings that violate the restrictions for fear of "shakedown" 
injunction suits instituted at the crucial moment when construction has 

. begull. These areas have, in fact, become blighted vacant areas which arrest 
the sound growth of communities and prevent the construction of critically 
needed housing!" Many such lots have been abandoned by their owners 
and have become tax delinquent, resulting in loss of tax revenue to the 
community. So acute has the problem become that some communities have 
resorted to condemnation so that the land could be made available for re
development?·o This is a drastic and expensive remedy. Surely the police 
power extends to situations such as this where the needs of the community 
are so imperative and obvious. . 

It has been held that, iii determining the validity of zoning ordinances, 
courts need not take account of inconsistent private restrictions.'" To hold 
that a city is bound by such restrictions would bind and circumscribe a 
modern city in its orderly planning by private restrictions made many years 
previous when conditions were entirely different .. '" To fit a zoning plan 
into the diverse and conflicting schemes created by private restrictions 
would result in a crazy quilt arrangement that no court would sustain. 
Which of the two conflicting schemes, then, is to govern the community's 
orderly development? If the police power gives the community the means 
to govern its destiny, the answer to the question must be obvious. 

xv. RIGHTS OF ABUTTERS 

Buildillg lille ordinallCes 
Many difficult cases in the border area of eminent domain law have 

concerned limitations on the use of land adjoining streets. The regulatory 
powers of cities do not stop at the street line, as the billboard cases show.'"'' 
But the validity of ordinances prohibiting landowners from erecting build
ings up to the edge of the street without making any provision for compen
sating those landowners was more slowly recognized. 

The early view was that an attempt by ordinance to prohibit abutting 

288 GOOdwin Bros. v. Combs Lumber Co., 275 Ky. 1'14, l2'0 S.W.2d 1024 (1938) . 
... ILL. IUv. STAT. c.67>1, § 64 (1953). 
"0 People ex rei. Gutknecht v. City of Chicago, 414 Ill. 600, III N.E.1d 626 (1953). See 

32 CHI-KENT REV. 1, 91 (193.3) j Comment, 48 Noarnw£su'xN U. L. Rtv. 410. 483 (19SJ) . 
... Oklahoma City v. Harris, 191 Okla. 125, 126 P.1d 9BB (1941). 
···Ibid. 
203 In exercise of the police power, cities may limit the right of owners of Jand adjoining 

str-ects to maintain billboards on their land. St. Louis Poster Advertising Co. v. City or St. 
Louis. 249 u.s. 269 (1919); General Outdoor Advertising Co. v. Dcp't of Public Works, 289 
Mass. 149, 193 N.E. 71)9 (1935), See G:udner, The Jfassnchusell$ Billboard Dccis;r)1l.. 49 HARV. 
L. REv. 869 (1936) j Proffitt, Public Est/Edits and lhe Billboard, )6 C,?RNELL L,Q. 1:51 (1931); 
.ee Notes, 72 A.L.R. 4GS (1931),156 A.L.R. S8l (1945). 
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owners from placing any building within a specified distance of the street 
line "deprives the owner of the lawful use of his property, and amounts to 
a laking thereof within the meaning of the constitution, and, consequently, 
c:m only be carried out by making provision for the compensation of the 
owner."'" Under this view, ordinances imposing sethack lines were held 
invalid, if they did not provide for compensation, as a deprivation of prop
erty without due process of law . ..., It was sometimes said, in states having 
an "or damaged" constitution, that such an ordinance effected a "taking 
or damaging.""· 

Another \iew soon made its appearance, however, as interest in city 
planning became more widespread; this was the view that building lines 
might be established by ordinance, without any procedure for assessing 
damages, as a legitimate exercise of the police power.'" In 1926 the Su
preme Court, in the landmark case of ViUage of Euclid v. Ambler Realty 
Co.,'" upheld a comprehensive zoning ordinance in its. general features as 
a valid exercise of the police power. The following year, in Gorieb v. Fox;" 
the Court upheld a building line ordinance on the basis of its reasoning in 
the Euclid case, declaring itself unable to find that the ordinance in ques
tion had no substantial relation to the public health, safety, morals, or gen
eral welfare.··o The Gorieb case decided only )hat the building line ordi
nance under review did not violate any rights protected by the Federal 
Constitution; of course, state courts remained free to pass on the validity 
of such ordinances under their local constitutions.sol However, following 
the leadership of the Supreme Court, the state courts generally came to 
hold that such ordinances were within the police power and valid under 
slate constitutional provisions.30

' 

"'1 LEwIs, EYINENT Do""",, § 221 (3d .d. 1909) . 
... Willison v. Cooke, 54 Colo. 320,130 Pac. 828 (1913); City of St. Louis v. Hill, 116 Mo. 

m, 22 S.W. 861 (1893); Eaton v. Village of South Orange. 3 N.J. Misc. 956. 130 All. 362 
(Sup. Ct. 1925), o/!'d m<m., 103 N.J .L. lSI, 134 All. 917 (1926); P.ople '" rei. Dilzer v. Calder, 
8? API'. Div. 503, 85 N.Y.Supp. 1015 (2d D'pt.1903); \';'hit.', Appeal, 281 Pa. 259, 134 Atl. 
409 (1926); Fruth v. Board of Affairs, 75 W. Va. 456, 84 S.E.I05 (1915). 

296 Fruth v. Board of Affairs, note 295 supra. 
297 Town of Windsor v. Whitney, 95 Conn. 357, 111 Atl. 354 (1920) j Wulfsohn v. Burden, 

241 N.Y. 288, 150 N.E. 120 (1925); Harris v. State <x ,,/. Ball. 23 Ohio Apl'.lJ, 155 N.E. 166 
(1926). 

2'.212 U.s. 365 (1926) • 
... 2i4 U.S. 60J (1927), aflirming 145 Va. 554, 134 S.E. 914 (1926). 
100 Meanwhile, state courts were drawing tbe same inference from the Euclid dedsion. 

Tbillc v. Board of Public Works, 82 Cal.App. 18.7, 2SS Pac. 294 (1921); State a Ttl. McKusick 
v. Houghton, 171 Minn. 231, 213 NW. 901 (1921). 

301 See Longshore v. City of Montgomery, 22 A13..App. 620, 622,119 50.599,600 (1928). 
SQ!lPapaioanu v. Comm'rs of Rehoboth, 25 Del. Cb. 327, 20 A.2d -44'1 (Ch.19-41); Board

man v. Davjs, 231 Iowa 1227, 3 N.W.2d 608 (1942) j Moore v. City of PraU, 14S Kan. 53, 
19 P.2d 811 (1938); Sampcre v. City of l\ew Orl"';" .. 166 La. 776, 117 So. 821 (1928); Jomes 
S. Holden Co. v. Connor, 2S7 Mich. 580, 241 l\.W. 915 (1932); Sundccn v. Rogers, 83 N.H. 
2$3, 141 AU. 142 (1928); Kerr's Appeal, 294 Pa. 246, 1-44 All. 81 (1928) i Bouchard v. Zetley, 
196 Wis. 635, 220 N.W. 209 (1928). 
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General acceptance of the view that building lines might be established 
under the police power rather than the power of eminent domain was a 
consequence of the courts' taking a broader view of society's needs. Court; 
came to recognize that the growth of cities had given rise to new, difficult 
problems, and that the appropriateness of the measures to be taken to 
meet those problems was best left to the judgment of the local governin~ 
bodies.'" Accordingly they were read y to find that ordinances establishin~ 
building lines without compensation tended to promote the public welfare 
in ways that fell within the recognized scope !;If the police power.'" The 
decisions bringing setback ordinances within the police power were neces. 
sary if building lines were to be established by municipal action. For Where 
there is legislation requiring the payment of compensation 'to abutters for 
the establishment of a municipal building line over their lands, little or no 
action of any kind is taken. Reasons for this are the complexities of con· 
demnation procedures, the uncertainty as to what the cost may be, and the 
tendency of juries to overestimate damages ... • 

In expanding the scope of the police power to embrace building line 
ordinances, the process the courts went through was one of reweighing pri. 
vate loss against public gain as it had cqme to be understood. The courl, 
might have said that there was not a "taking" because there was not a 
physical invasion of the land, but they did not revert to such a test in their 
later decisions. Instead, they dwelt on the various justifications they pt'!' 
ceived for holding setback ordinances to be a'reasonable and legitim3te 
exercise of the police power. These cases might therefore be said to hare 
taken such ordinances outside the reach of the Fourteenth Amendment 
by putting them within a class of regulations to which that Amendment 
does not extend. 

Platting of future streets 

One of the advantages which cities have found to derive from bui!din~ 
line ordinances is that they serve to reduce the cost of later widening of tl". 
streets, by making it unnecessary to condemn expensive, new buildin~' 

303Thill. v. Board of Public Works, 82 Cal.App. 181, 255 Pac. 294 (1921); Pap';""" 
v. Comm'ts of Rehoboth, 25 Del. Ch. 321, 20 A.2d 447 (Ch.l94I). 

3O-lThey found that .setbacks tended to promote safety by diminishing the dan~cr oi ,6',-, 
spreading, Wulfsohn v. BurdeD, 241 N.Y. 288,150 N,E. J20 (1925), by allowing greater 0111' .. ·1-
tunity for acC'i."SS by fire departments. ibid., and by bettering the view at intersections. J.)~~("~ 
S. Holden Co. v. Connor, 25i Mich. 580, 241 N.W.915 (1932); to improve health and (Omit'~: 
by a1iowing freer admission of light and air, Kerr's Appeal, 294 POl. 246, 144- All. 81 (JI)~.'I, 
and to improve morals and enhance the public: welfare by bettering IivinS conditions aod ar~· 
creasing the prosperity of the neighborhood, Town of Windsor v. Whitney, 95 Conn. lSi I ]11 
AU. 354 (1920). 

305 Black, Building Lin~s and -Re5trvalio~s lor Fulure Slreds, in 7 HARVARD CIT\' r,t..· .. 
lUNG STUDIES 110-111 (19J5). . 
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which might otherwise be erected close to the streets to be widened. Build
ing line ordinances have often been enacted with later street widenings pri
marily inmind."· The courts have bad much difficulty in deciding whether 
the police power should be held to authorize cities to keep buildings out of 

· areas marked out for future streets or street widenings. 
The governing statute may provide that the filing by the city of a plat 

wowing a plan for future streets operates to bar any right to compensation 
lor buildings thereafter erected on the land marked out for streets. The 
courts in a number of states have held that such a provision in effect pre
wnts the owners of the land fromputting it to any long-term use and have 
therefore declared this kind of statute void.'" In Pennsylvania, however, 
such a provision against compensation is valid.'" The early Pennsylvania 
cases upheld the platting statutes because the plats themselves caused no 
immediate physical invasion,'" but subsequent cases gave some attention 
to ways in which the platting of streets might serve the public advantage 
and might also be a net benefit to the landowners."· These later cases are 
consistent with the view the Pennsylvania court later came to take regard
ing the validity of setback ordinances under a more broadly conceived 
police power .3" 

Under the provisions of more recent statutes, the filing of a plat of 
future streets may have the effect, not of barring compensation for build-

· iugs which might later be placed in the areas designated to become streets, 

3081d. at 22. Some noHon of the problem involved can be gained from the experience of 
(he City of Chicago in the widening of Congress Street into a superhighway. Cost of the im
PfOVnnent for the city portion alone will be in excess of $921000,000_ 

30lMoaie v. Mayor & City Counal of Baltimore,S l.-Id. 314 (1854); Edward v. Bruor
lon, 184 Mass. 529, 69 N.E. 328 (1904); Forster v. Scott, lJ6 N.Y. 577, 32 NE. 916 (1893); 
c'. Kiltinger v. Rossman, 12 Del. Ch. 276, 112 AU . .388 (Ch. 1921) ; The State, Jones, Prosecutor, 
v. Canagan, 36 N,J L. 52 (Sup. el.IS12). These decisions were handed down before the evils 
of unplanned de;'eJopment had been generally recognized It is not entirely dear tbat they are 
, .. lid today. 

lOS Harrison's Estate, 250 Pa.. 129, 9S All. 406 (1915); In. re Forbes Street, 10 Pa. 125 
(la, J). The filing o( a plat sbowing where new streets arc to be established or old streets wid
tned is not held to be a taking even though permits cannot thereafter be obtained to build in 
the areas designated to become a street. Scattergood v. Lower Merion Township Comm'es, 
31t Pa. 490, 167 Atl. 40 (1933). However, on the rebuildin!;" of existing structures so as to 
retede to the proposoo street lines, an assessment o( damages h:u been allowed. Brower v. City 
or PhDadelphia, 142 1' •. 350,21 AU. 828 (1891); In r< Che.lnut Slreet, 118 Pa. 593, 12 AU. 585 
([888); City of Philadelphia. v. Linnard, 97 Pa. 242 (1881). Special circumstances, furtber
mor~. ha\Oe been held to justHy an :l\vard of damages immediately on the flling of the plat. 
CUplah's Appeal, 293 Pa. 483, ]43 Atl. 134 (1928) (too little area left to recede), 

aoo There is not u3. prescnt or an actual appropriation.'11 Brower v. City of Philadelphia, 
141 Pa. 350. 356, 21 All. 828 (1891). ' 

:uoln re Philadelphia l\ukway, 150 Pa. 257, 261.95' AU. 429.430 (1915). Nevertheless,. 
the court still has misgivinj:!;s about its platting cases. Set Miller v. City of Beaver Falls, 368 
P •. 189, 195-198, 82 A.2d 34, 31-38 (1951). 

311 Kerr's Appeal, 294 Pa. 246, 144 All. 81 (1928). 

, 
.~ 
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but prohibiting construction of buildings in such areas. A statute of this 
kind has been upheld in Connecticut."'" The governing statute may provide 
that permits to build in the bed of any street shown on the plat may not 
be obtained unless it is established that the land is not yielding a fair rate 
of return and the proposed structure will increase as little as possible the 
cost of opening the street. In New York, where a statute of the older type 
containing a provision against compensation had been held void'" but 
where the establishment of building lines under the police power had later 
been upheld .... a statute of the new variety has been enacted and has since 
withstood attack."'· Yet in New Jersey it has recently been held not consti
tutionally possible, by ordinance changipg the official street map, to keep 
a person from building within the new street lines .... Thus problems in the 
platting of proposed streets remain. The proper solution of such problems 
should be based not on conceptual factors but on a full consideration of 
theadvantages to a city in being able to plan for its growth without the need 
to make large immediate outlays or to face the risk that expensive build
ings will rise in the path of its streets, weighed against the harshness of 
denying landowners present compensatiqn for the loss in usefulness of the 
strip of their land which the city plans ultimately to appropriate for a street. 

The hostility many courts have shown toward plats of future streets 
bas not extended, however, to measures whereby the location and width of 
proposed streets are controlled by means of requiring approval of subdivi
sion plats before they can be recorded. It has heen held that legislation can 
permit a planning commission to require a subdivider, as a condition of ap
proving his plat for recordation, to dedicate some of his land for a street,'" 
or to dedicate a strip of his land to widen an existing street,·" or to plat all 
streets a certain minimum width.3l

• A city's control over the growth of its 
system of streets is permitted in this manner, because the burden on the 
subdivider is not so serious that a taking or damaging of his property need 
be found. 

812 Town o( Windsor v. Whitney, 95 Conn. 357, 111 Atl 3S4 (1920) • 
••• Forster v. Scott, 136 N.Y. 571, 32 ~.E. 916 (1893). 
,U Wulfschn v. Burden, 241 N.Y.281!, ISO N.E. 120 (l92S) • 
... S. S. Kresge Co. v. City of Now York, 194 Misc. 645, 87 N.Y.52d 313 (Sup. Ct. 1949) ; 

Vang<llow v. City o( Rochester, 190 Misc. 128, 71 N.Y.52d 672 (Sup. CI.I9(7); Hoadley v. 
City 01 Rochester, 2)2 N.Y. 197, S N.E.2d 198 (1936) • 

••• Grosso v. Board 01 Adjusmont o( Milburn Township, 131 N.J.L. 630, 61 A2d 167 
(Sup.CL 19(8). C/. Arkansas State Highway Comm. v. Anderson, 184 Ark. 763, 43 SW.2d 
J56 (1931). 

8 .. Ayres v. City Counel of Los An~les, 34 Cal.2d 31, 207 P.2d I (1949) . 
••• Ridgefield Land Co. v. City of Detroit, 24i Mich. 468, 217 N.W.58 (1928). 
819 Newton v. American Security Co., 201 Ark. 943, 148 S.W Jd 311 (1941). He can be 

requircc4 further. to grade the streets and install water and sewer bcilitIes and sidewalks. Allen 
v. Stockwell, 210 Mich. 488,178 N.W. 27 (1920). See also Notes, 65 IIA.V.L. fu:v.1226 (1952), 
II A.L.R.2d 524 (1950). 

-------------------- --------

j 
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A law may also be passed providing for the filing of a plat showing a 
city's plan for future streets, and this law may have the effect of prohibiting 
subdividers and other persons from laying out any streets in the area de
scribed that do not conform to the street plan shown. If the filing of the 
plat has this effect but does not otherwise restrict the use of improvement 
of the land, it does not itself constitute a "taking."""· Here, also, the ele
ment of public benefit and public control is substantial, and the interference 
with the property owner is minimal. 

Scope of the public's easement in streets 
As to an established and existing street, the question whether title to 

the underlying soil is in the city, the abutters, the subdivider, or someone 
else may assume considerable importance. The location of title may be
come a critical issue in the event that an owner of abutting property de
cides that he wishes to remove minerals from beneath the street'" or to 
use the space under the street ... • It may become important, too, whenever . 
the city decides that it will permit a new use to be made of a street, in which 
case, if the city has only an casement, it may be argued that such new use 
is not within the scope of the public's easement but imposes an additional 
servitude for which thelandowner-is entitled to co.mpensation as for a new 
taking of his property. 

Where the establishment of a street leaves title in the owner and creates 
only an easement across the land in favor of the public, the scope of that 
easement is limited by the body of law which has been built up in the vari-

o ous states itemizing and describing "proper street uses.""" The formula
tions which the courts have evolved to delineate proper street uses may 

,.,. Baurn." v. Ross, 167 U.S. 548 (1897). 
a21 City of Leadville v. Coronado Mining Co., 19 Colo. 17, 67 Pac. 189 (1901). 
322 Tacoma Safety Depo5it Co. v. Chicago, 147 Ill. 191, 92 N.E. 153 (1910). 
823 The cou::1s say that the public has a privilege of passage, together with an those other 

privileges that are Ilnccessarily implied as incidental to its exercise," Commonwealth v. Mor
rison, 197 Mass.. 199, :l03, 83 N.E, 415, 416 (1908); or uneC'e5sary, appropriate and usual for the 
proper enjoyment or such street," MaUer of City of Yonkers., 117 N.Y. 564, 573, 23 N,E. 661, 
663 (1890) j or "annexed as incidents by Qsage or cQstom," State v. Laverack, 34N.J.L. 201, 206 
(Sup. Ct. 1870) j or ureasonable and proper/' New England Tel. & Tel. Co. v. Boston Terminal 
Co., 1&2 Mass. 397, 399, 65 N.E. 8JS (1903) j or uconsistent with its character as a public 
bis-hway, and not actually -detrimental to the abutting real estate," Mordhur~t v. Ft. Wayne 
4: South''''estcm Traction Co., ItS3 Ind. 268, 280, 71 )t;.E. 642, 646 (1904-). The easement in
dudes, they say, not only the methods or use known to the landowner at the time of dedica
tion or taking, but lIeyer}' reasonable means of transportation for persons and commodities. 
and of transmission or intelligence. \vhich the advance of d"'iHzation may relluer suitable for 
a highway." Commonwcalth v. Morrison, 19; Mass. 199, .200,83 N.E. 41S, 416 (1908). Illus
trative of the problcms involved L\ the large bod,' of C:l5e5 in which the courts have stru~l;l:lcd 
with tbe issue or whether construction of a street railway requircs additional compensation; 
or whether it does so if it is an intermhan road, Xotc, 13 .~,L.R. 809 (1921) j or carries bag
gage or freight, Noles, 2 AL.R. 1404 (1919), 46 A.J~.R. 1472 (1927); or runs beneath the 
street, l\'otc, 11 A,L.R.2d 189 (1950) j or is a private railway, Note. 61 A.L,R. 1046 (1929). 
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themselves give little aid when a new situation is presented. They do serve, 
however, to point out that the cases involve a weighing of conflicting inter
ests, an estimate of reasonable expectations, a determination of the point 
beyond which losses in abutting property values must in fairness be borne 
by the public, a blend of conceptualism and policy, questions of degree. 
But when a decision has been reached that a particular use of the street is 
not within the public's easement, the owner of the fee has been given com
pensation ... • 

. Iii nearly all cases where the city has only an easement for street pur
poses, title to the street is vested in the abutting owners. Courts that award 
compensation on the ground that a particular use of the street is not a 
proper street use are evidently motivated by a desire to protect the expec
tations of the abutting owners that they will continue to enjoy the advan
tages that street frontage affords. Their ownership of the fee is merely a 
convenient peg on which to hang a right of compensation when those expec
tations are frustrated.= Courts which are slower to award compensation 
are impressed, rather, with the importance of allowing thepublic authori
ties a relatively free hand in their control of public areas such as streets 
and in the adaptation of those areas to meet changing community needs. 

Ahl/tters' rights 
Where ownership of the soil within the street is vested in the city, 

county, or stale, manifestly an abutting landowner cannot complain that 
any use made of the street imposes an additional servitude, for the land 
falling in the street is not his. But he may be entitled, nonetheless, to re
ceive compensation for harm caused him by a use of the street that is not 
a proper street use. The fact that his property is located along the street is 
sufficient in itself to give him certain rights,""· known as "abutters' rights," 
or "abutters' easements." They commonly include a right of access, or in

. gress and egress, and a right to light and air; and they may include a right 
to lateral support, a right to grow and maintain shade trees, and a right of 
view to and from the street. It was recognized as early as 1838 that persons 
owning property located on a street have a special interest in the street 
which may permit them to recover compensation in the event that the street 
is used for a purpose inconsistent with the purposes for which it was origi
nally dedicated.'1!!T The earliest application of this theory that abutters had 
a special property interest in the street involved interference with access; 

-.• ,. Hildebrand v. Southern Bell Tel. & Tel Co., 219 N.C. 402, 14 S.E.ld 2S1 (1941). 
3:!5) f the o,vncr Is not an abutter. he may be allowed to rccovC!' only nominal damages. 

Coalsworth v. Lehigh V.lley Uy., 7J Misc. 645, IJI N.YSupp. JOO (Sup. Ct. 1911). 
326 See Notes, 481IAR\'. L. REv. JJ9 (19J4)t 15 lIAR-V,L. REV. 305, J06 (1901). 71 U. OF fA. 

L. REv. 793 (1929) . 
... Lexington & O. RcR. v. Applegate, 8 nan. 289, 294-95 (Ky.1SJ9). 
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recovery was allowed for impairment of an abutter's access to his land 
although he had no title to the highway."'" But it was with the famous New 
York Elevatcd Railroad Cases, beginning in 1882 with Story v. New York 
Elevated Railroad CO.,·20that the right of access was coupled with the right 
to light and air from the open space above the highway, and the doctrine of 
abutters' rights began to receive widespread recognition. It was the doc
trine of the Elevated Railroad Cases that regardless of the fact that he does 

. not own the fce in the street, an abutter has, from the mere fact of his adja
cency to the street, certain easements, or quasi-easements,= of access, 
light, and air, which are property rights and which may be ."taken" when 
the street is devoted to purposes that involve a substantial interference 
with these rights.·al 

The importance of these cases lies in the fact tllat prior thereto, protec
tion of the abutter depended to a great extent on his ownership of the fee 
title to the land in the street. This was a tenuous basis of protection, for 
title to the street often depended on technicalities of platting or condemna
tion_ The abutters' rights doctrine, on the other hand, reflected a fresh ap
proach to the problem, based in essence on protection of the reasonable 
expectations of abutting owners. Evidently the judges who evolved this 
doctrine felt, as landowners generally must feel, that one who buys land 
abutting on a street may reasonably expect that the street will continue to 
be devoted to street purposes and that these reasonable expectations ought 
to be protected. It was necessary, however, that these expectations be fitted 
into the category of property rights, for it is only property rights that the 
eminent domain provisions protect. Common law easements are property 
rights, and provide a reasonably close analogy. Hence the courts have de
nominated these expectations easements'" and so, by means of this ease
ment concept, have brought them within the area of protection."'" That 
protection of reliance interests is indeed the basis of the abutters' rights 
doctrine is evident from the reasoning of some of the decisions."'" 

In the main, the abutters' rights doctrine is employed to protect abut-

~s Parker '11. Boston & Main R,R., 3 Cush. 101 (Mass. 1849). 
32990 N.Y. 122 {lS82}. For a brief history of these cases see Roberts v. New York City, 

295 U.S. 264,119 (1935). 
a:oAmerican Bank Note Co. v. New York E1el'ated R.R" 129 N.Y. 252, 211·72, 29N.E. 

302, .10&-01 (1891). 
331See, e.g., Kaney, New York: Elevated R.R., 125 N.Y. 164, 1801 26 N.E. 218, 280 

(1891). . 
~Wmjams v. Los Angeles Ry., 150 Cal. 592, 594, 89 Pac. 330, 331 (1907); Story v. New 

York Ele\"3.ted R.R., 90 N ,Yo 112, ]45 (1882). 
33.~ The abutters' rit!hts doctrine cryslallizt'd into prop~rty rir;:hts lithe practical commcrcbl 

advanbgcs ollhe expectation th:ll a street would remain open." Mr. Justice Holmes, ilis.senting 
in Muhlker v. !'\c ..... York & H. R. R., 197 US. SoH, 513 (1905), 

3.':40 Barnett v.Johnson, 15 N.J.Eq. 48], 4SS (1863); Kancv. N,Y. EI. R. R.. 125 N.Y. 16l. 
185,26 NE. 218, 282 (1891). 
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ters against destruction of important advantages, such as the right of access, 
by diversion of the street to a use that is not a proper street use, for exam
ple, the erection of an elevated railway by or for a private corporation for 
its own exclusive use_""" Such erections deprive the abutter of the expected 
advantages deriving from street frontage, such as light, air, and access, but 
without any corresponding benefit to the public in its use of the street. 
Theoretically, also, an abutter is not obliged to foresee that such a diver
sion will occur. Hence, his reliance interests are damaged by the diversion. 
Where an improvement, such as a bridge or a change of grade, damages the 
abutter, but does not divert the street from proper street use, it is held, 
under most"taking of property" constitutions, 'that payment of compensa
tion to the abutter is not required.'" In other words, the policy of allowing 
public control over the public street is allowed to prevail despite the dam
age to the abutter. What makes street frontage valuable is the fact that 
people travel over the street, and the abutter cannot complain of improve
ments that facilitate such travel. He must anticipate that such improve
ments will be made, and that changes in the mode of travel will occur. 
Where, however, an improvement results in virtually complete destruction 
of all means of access, it is held that compensation must be given even 
though the improvement is a proper street use.'" This total destruction of 
a reliance int~rest must be regarded as a taking of property. 

"Or damaged" constitutional provisions were designed to afford abut
ters greater protection than had been enjoyed under "taking of property" 
provisions. Under "or damaged" constitutions, therefore, an abutter must 
be compensated for substantial damage resulting from an improvement 
even though the improvement is a proper street use and even though total 
destruction of an abutters' right is not present.3:IS Here the policy of allow
ing the public to e.'<ercise control over a public street is sacrificed in order 
to give better protection to the expectations of property owners. In some 
jurisdictions the same result has been reached by giving a liberal interpre
tation to "taking of property" constitutions."" 

The protection given the reliance interests of an abutter under the 
abutters' rights doctrine is more comprehensive and effective than the pro
tection that would be provided an abutter solely on the basis of his o" ... ncr-

... Sauer v. City of Now York, 206 U.S. 536 (1907). 
-Selden v. City of Jacksonville, 28 Fla. 558, 10 So. 457 (1891). See Note, 45 A.L.R. 

534 (1916). 
331 Sanderson v. Baltimore City, 135 Md. 509, 109 An. 415 (1920). See DO'Vlc, Limiting 

Hig"_' Ace« •• 4 Mo. L. R£v. 219, 242-243 (1940). 
"8 Rigney v. Chicago, 102 III. 64 (1882); 2 KlcnoLS, Tm: LAw OF E>IDlENT Do"A1N lSI 

(3d ed. 1950) • 
... Liddick v. Council B1ufls. 232 Iowa 197,5 N.W.2d J61 (\942); While v. Southern Ry., 

142 S.C. 284,140 S.E. 560 (1921); Coyne v. M'mphis, 118 Tenn. 651, 102 S.W.,J55 (1907). 



19S4J EMINENT DOMAIN-POLICY AND CONCEPT 645 

ship of the soil in the street, for abutters' rights extend the full width of 
the street, not jllst to the center line,"'" and may extend laterally to the next 
intersection or beyond, as in the case of the right of access. Thus the owner
ship of the fee in the street has been consigned to a position of constantly 
diminishing importance.·n The abutters' rights doctrine rests on the desire 
to protect the reasonable expectations of those who acquire street frontage, 
and, obviously, abutters' expectations with respect to the street are the 
same regardless of the ownership of the fee in the street.· .. 

Abutters' rights fall \~ithin the category of novel property rights; hence, 
they do not lie within the area of federal protection.:!" And since the abut
ters' rights doctrine is entirely a product of judicial ingenuity, 1t is obvious 
that the area of protection will vary with the jurisdiction. In some jurisdic
tions only a limited category of particular abutters' rights is recognized. 
In other jurisdictions, the desire to equate the position of all abutters re
gardless of ownership of title to the street has led the courts to go a step 
further. These courts do not make the right of an abutter to receive com
pensation depend on whether his right of access, or right to light and air, 
or right of view, has been impaired by an improper street use; he has not 
only those specific rights, they say, but ageneric right, whatever it may be 
called, that the street shall not be devoted. to other than proper street 
uses ... • Accordingly, under this view, title to the street is immaterial in any 
case involving harm caused by a use of the street;'" the only question is 
whether the particular use is a proper street use. The same result is reached 
in another way in some of the slates which recognize only certain specific 
abutters' rights but which have an "or damaged" constitution: compensa
tion is required for all. "damage" to adjacent land caused by an improper 
street use, regardless of whether specific abutters' rights have been taken ... • 
Indeed, the view has been expressed that the entire doctrine of abut· 
ters' rights is unnecessary in jurisdictions that have an "or damaged" 
constitution.'" 

These abutters' rights must not be confused with the rights a landowner 
may have or claim against his neighbors on each side. For example, in most 

"0 Gustafson v. Hamm, 56 Minn. 334, 57 N.W. 1054 (1894); Brazen v. Sealt1e, 55 Wash. 
180, 104 Pac. ISS (1909). . 

.n South Bound Ry. v. Burton, 67 S.C. SIS, 46 S.E. 340 (\900). 
8ULEWIS. EMIlIo"'ENT Dm.{AlN § 121 (3d ed. 1909). 
343 No denial of due process is involved H a particular jurisdiction docs not choose to 

recognize the doctdne of abutters' rights. Sauer v. City of I'\ew York, 2Q6 US. 536 (1907). 
3"Sce Donahue v. Ke)"tonc Gas Co, 181 KY. 313, 320, 13 N.E.110B, 1110 (1905). 
34:tSce Town of Hazlehurst v. Mayes, S4 Miss. 7, 11 • .36 So. 33, 34 (904); Bronson v. 

Albion Telephone Co., 67 Ncb. 111, 115, 93 N.W. 20J, 202 (1903); Callen v. Columbus Edison 
Electric Light Co, 66 Ohio SI. 166, 174, 64 N.E. 141, 143 (1902). Bul 'I. Ward v. Triple Slate 
Natural Ga. & Oil Co., 115 Ky. 723, 74 S.w. 109 (1903). 

340 2 N'IcnoLS, Tm:: LAW 01' EMINENT DOMAIN § 6.444 (3d ed.1950). 
341 3 id. at 254. 
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jurisdictions in this country, easements to receive light and air from ad
joining property can be acquired only by express grant or covenant and 
cannot be obtained a"aainst one's neighbors by prescription.'" Yet the same 
jurisdictions in many cases recognize that a landowner may have a right 
to receive light and air from the highway, even in the absence of any grant, 
or covenant, or lapse of time_ For the latter rights rest on a different basis; 
they are not in any way consensual, but exist as "natural incidents to the 
creation of highway,"'" by virtue of which an abutter is protected in his 
expectation that if he builds up to the street line, he will not thereafter be 
deprived of light and air from the direction of the street, exce?t to the extent 
that proper, hence largely foreseeable, street uses and improvements may 
have such effect. 

Rights analogous to abutters' rights have not, however, been held to 
derive from location next to other areas devoted to public use, such as parks. 
Diversion to other uses of park property owned absolutely by the govern
ment is not ordinarily found to be a taking or damaging of property rights 
of neighboring landowners."'o Private easements in a park may, of course, 
exist by reason of other circumstances, e.g., the fact that conveyances were 
made which referred to a plat showing such a park.'" But apart from any 
easements which the landowners may themselves have created, private 
rights in a park do not usually derive from proximity per se. Perhaps the 
distinction may be ascribed to the different weight given to the claims of 
the landowners in the two situations. Economic interests growing out of 
street frontage are doubtless a good deal more significant financially than 
the claims of those who have chosen to locate in the vicinity of parks. Un
limited public control of park areas can be permitted \vithout inflicting too 
much pecuniary damage on the adjoining owners. 

CluJllges ill the grade oj a street 

The early view on damage resulting from change of street grade is rep
resented by Callender'll. Marsh,''' where the court, in denying compensa
tion for substantial harm caused to abutting land by a lowering of the street, 
observed that the public initially acquired, with the street, the right to 
change its grade from time to time thereafter, and persons buying lots abut
ting on the street were bound to calculate the chance that such changes 
might occur. This argument is in substance an expression of the notion that 
cities, having obtained the land for use as a street, must be allowed to exer-

.'SNole, 56 A.L.R. !l38 (1918). 
".Note. 15 lIAR •. L. REV. 305, 306 (1901). 
:too Reichelderfer v. Quinn, 2S1 U.s. 315 (1932). Sec l\otc, 83 A.L,R. 1435 (1933). But c/. 

N'lChols v. Cily of Rock blond. 3 Ill.2d 531 (1954) • 
.. , Note, ) A.L.R2d 650 (I9~9) • 
... I Pick. 418 (Mass. 1823). 
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eise a considerable degree of control over it, making sucb cbanges as chang. 
ing public needs may require; " .. and that nC) individual, therefore, has a 
right to rely on a continuance of the status qU() .... 

However, denial of compensation in the street grade cases led to the 
adoption of the first "or damaged" constitutional provisions .... Clearly, 
landowners felt that where land was purchased or improvements were con· 
structed in reliance upon an existing street grade, compensation ought to be 
awarded when a change of grade subjected them to pecuniary harm. Today 
it is generally held, in states having "or damaged" constitutions, that harm 
caused by a cbange in the grade of a street is compensable as "damage."'" 
The same result has been obtained by statute in some other states.··r 

In states that retained their "taking of property" constitutional provi. 
sions, most courts continued to adhere to the early rule that a city is Dot 
liable for changing the grade of a street. .. • However, some courts in "tak· 
ing of property" jurisdictic)!ls found it possible to hold that harm caused 
by street grade changes required compensation .... All that was needed was 
a more liberal interpretation of what constitutes a taking of property. Like 
landowners, the judges who adopted a more liberal attitude felt that those 
who had purchased land or made improvements in reliance upon an existing 
street grade could reasonably have expected that the grade would not be 
changed. Protection of these reasonable expectations was acbieved by de
nominating them property rights, and finding them to have been "taken" 
by any substantial cbange of the grade .... 

In some of the states that would otherwise award compensation for 
harm caused by street grade changes, recovery may yet be denied for dam· 
age caused by the initial establishment of a street grade."" Compensation 
is sometimes refused in this situation because it is felt that the abutters 
must have expected that at some time after the dedication or condemnation 
of the street it would be graded.''' Likewise, if improvements are erected 

a .. Wabash R.R. v. Defiance, 167 U.S. 8& (1897); Talbot v. New York & H. R.R., 151 N.Y. 
155,45 N.E. 381 (1896). 

1M Selden v. City of Jacksonville, 28 Fla. 558, 10 150 .. 457 (1891); Smith v. B. & O. R.R., 
168 Md. 89, 93, 116 AU. 642, 643-644 (1934) (abutters "must be held to have contemplated" 
that changes of grade might occur). 

"'See Rigney v. City of Chicago, 101 111.64,75 (18SZ). 
&00 13 MCQUILLIN, MUXlCIPAL CORPOR,\TIO::-lS § 37.222 (3d cd. 1(50). 
3OrNoto, 156 A.L.R. 416 (1945). 
S!i82 l'\lcnOI.S, Tll[' LAW or E"U:-otNf DO'l[AIS" § 6.4441 (3d ed. 1950). 
:sr.9 Liddick v. Council Bluffs, 232 Iowa. 191,5 N.W.2d 361 (1942) j 'White v. Southern Ry .. 

142 S.C. '184,140 S.E. 560 (1927); Coyne v. Memphis, 118 Tenn. 651, 102 S.W. 355 (1901) . 
• oo \Vhite v. Southern Ry., 142 S.C. 284, 140 S.E. 560 (1927). 
3611..cipC'r v. Cily &- County of Denver, 36 Colo. lJO, 85 Pac. 849 (1906). Contra: Eachus. 

v. Los Angeles Consol. Electric Ry., 103 Cal. 614, 31 Pac. 750 {1894} . 
•• , S .. Dahlgren v. Chicago, M. & P. S. Ry., 85 \\, ... b. 395, 4(J, 148 Poco 567, 572-73 (1915). 
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after passage of an ordinance establishing a new street grade, no damages 
can be recovered for injury to such improvements by bringing the street to 
the grade so established.'" It is the unforeseeable change of grade that gives 
the right to compensation. Clearly these courts are motivated by a wish to 
protect reliance, but only if the reliance is a reasonable reliance. 

The right oJ access and street vacations 
On passage of an ordinance vacating a street or a portion thereof, ques

tions arise regarding the requirement of compensation to abutters for im
pairmentof those access rights existing under the doctrine of the New York 
Elevated Railroad Cases ... • In many states the effect of a street vacation 
is simply to relinquish the public rights in the street and to relieve the mu
nicipality of the obligation of keeping it in repair; an abutter's private right 
to use the street continues notwithstanding the vacation.··· Since the abut
ter's right of access remains, he is not entitled to compensation. But in 
those jurisdictions where the vacation ordinance has the additional effect 
of terminating the abutter's right to continue using the street as such, com
pensation must be paid to those abutters whose lands abut on the vacated 

. portion of the street, for, as to such abut~rs, such an ordinance does not 
promote street uses, but has the effect, rather, of cutting off all travel and 
communication along the street. As to such abutters, moreover, the ordi
nance is not within the legitimate scope of the police power because the 
harm it causes them substantially outweighs the gain to the public. Com
pensation is awarded them because they have suffered special damage.-

Whether a particular landowner has suffered special damage, as distin
guished from the inconvenience he may share with the rest of the commu
nity, depends on the location of his land with respect to the vacated portion 
of the street and its accessibility by other streets and from other directions. 
If adequate means of access remain, the resulting inconvenience is neither 
a "taking" or "damaging" of property.'·' But if the closing leaves the land 
fronting on a cul-de-sac, i.e., a street with only one outlet, most courts find 
special damage to have been sustained .... Thus, under the doctrine of abut
ters' rights, an owner of land adjoining a street may have a property right 
in the street, viz., a right of access, yet it wm not be protected against 
abridgement unless the harm thereby caused to him is considered suffici
ently serious to be recognized under the special damage doctrine. 

163 Collins v. Iowa Fans, 146 Iowa 305, 125 N.W. 226 (1910) j In re Opening East 187th 
St., )8 App. Div. 355, 79 N.V.Supp. lOll (1st Dep't 1903). 

364 Sec text at note 32'9 supra. 
'''Note, 150 A.L.R, 644 (194~) . 
... Not.s, 16 COL. L. R!:v, 139 (1916); 49 A.L.R. 330 (1927), 93 AL.R. 639 (1934). 
861 Freema.n v. Centralia, 67 Wash. 142, 120 Pac. 886 (1912). 
'''Notes, a MINN. L. Rf.v. 342 (1924), 10 N. C. L. R>:v. 215 (1932),39 VAU L.]. 12S 

(1929). 
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Similar to the judicially created abutters' right of access is the private 
easement of a landowner who has taken title to his property by a convey
ance referring to a plat showing streets. Depending on the jurisdiction, such 
a landowner may have an easement of access in all the streets shown on the 
plat, or in all of those streets which might be materially beneficial, or in 
the street on which his land abuts as far as the first cross street in either 
direction.· .. Unlike the abutters' right of access, which was evolved by the 
courts to protect the reliance interests of abutters, this easement is rested 
usually on a theory of implied grant or of estoppel."'· It gives each lot owner 
the right, as against the original subdivider and other lot owners, to have 
the streets shown on the plat remain open for travel and free of obstruc
tions.an The passage of a vacation ordinance in many states does not affect 
easements of this kind; so no question of compensation arises.'" In such 
states it is sometimes said that after the vacation the parties stand upon 
their contractual rights;373 their private agreements remain effective so as 
to allow suits among themselves if the street thereafter is physically ob
structed. However, in other· states a street vacation terminates all private 
rights to have the street remain open and to be used for passage.37< Here 
the problem of how far to e.'1:tend the right to compensation is again pre
sented. 

Where the effect of a street vacation is.to destroy or abridge the access 
easements of persons who hold title acquired through conveyances refer
ring to a subdivision plat on which streets are delineated, and where such 
easements are held to extend to all the streets in the subdivision, the prop
city rights of a great number of persons may be affected. In this situation 
the "special damage" limitation is a practii:a.I necessity. Accordingly, com
pensation is denied for terminating private easements of this kind in the 
portion of street vacated unless a showing is made of special damage,"· 
just as in the cases involving the judicially created abutters' right of access. 
Moreover, without special injury the landowners are held to have no right 
to sue to enjoin the vacation or to have the vacation proceedings set aside.ST • 

••• Editorial Not., 19 u. OF Crn. L. REv. 26) (1950). S.e Not., ) A.L.R.2d 607 (1949). 
3i'O Editorial Note, 19 U. OF CIN. L. Rr.v. 267, 271 (1950). 
371 S .. ·.rc v. Pacbeco, 75 Cal. App.2d 30, 170 P.2d 40 (1946); Stevenson v. Lewis, 244 TIl. 

141,91 N.E. 56 (1910). 
'72 Compau O'Donnell v. Porler Co., 238 Pa. "95, 86 AtL 281 (1913), with Tesson v. 

Porter Co. 238 Pa. 504, 86 All. 278 (1913). 5<e Note, 150 A.L.R. 652 (1944). 
8,. See Chambersburg Shoe Mfg. Co. v. Cumberland Valley R.R., 240 Pa. 519, 524, 87 At!. 

9U, 970 (1913). 
sn Chichester v. Kroman, 221 Ab.. 203, 1.28 So. 166 (1930) j Hill v. Kimball, 269 111.398, 

1I0N.E.IS (1915) • 
• " D.ntzer v. Indian'polis Union Ry., 141 Ind. 604, 39 N.E. 223 (l89S) • 
.,. Lod""ood v. City of Portland, 288 Fed. 4llO (9th Cir. 1923); Hill v. Kimball, 269 111. 

398, 110 N.E.lS (1915). 
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Property rights as between private individuals are thus recognized to exist 
in the portion of the street being vacated, but they are extinguished by the 
municipality'S action; and yet, when the municipality thus extinguishes 
these "property rights," no compensation is necessary except to persons 
showing special damage. This furnishes another illustration of the fact that 

. property rights which are conceded to exist as between one individual and 
another may not be recoguized as property rights between an individual 
and the state and may therefore not lie within the scope of the constitu
tional provision guaranteeing compensation for a. taking, or for a taking 
or damaging, of "property." 

Limited-access highways 
The arguments in favor of the limited-access highway''' have become 

familiar by now. By eliminating many traffic jams, it can add millions of 
additional productive man-hours to our economy each year. It can reduce 
motor accidents between 5070 and 7570. And it can carry up to three times 
the amount of traffic over existing traffic lanes."· Curtailment of the abut
ters access to the central traffic lane or "thruway" is the price that must be 
paid for this improvement. That this can be accomplished under the power 
of eminent domain is, of course, beyond controversy.'" Whether it can be 
done under the police power, without payment of compensation, is another 
matter altogether. Regulation of traffic under the police power is common
place, as in regulations prohibiting left turns, prescribing one-way traffic, 
prohibiting access or cross-overs between separated traffic lanes, and pro
hibiting or regulating parking.'" Under this power to regulate, an abutter's 
access to a. road or street may be curtailedwithout payment of compensa
tion.'" Thus in JOlles Beach Boulevard Estate, Inc. v. Moses,'·' an ordi
nance provided that no U-turns should be made on a parkway, except 
around a plaza, and that no left turns should be made except where spe
cifically allowed by an officer or a traffic direction signal. This prevented an 
abutter from entering the parkway and required him to travel a distance 
01 five miles before a left-hand turn would be made, so he could proceed in 

877 Ollier tcnns used to designate such roads are freeway, limited. freeway, expressway, 
superhighway, controUed-access highway, and parkway. 

878 Bowie, Limiting lIighway Ac,~ss. 4 MD. L. Rt:v. 219 (1940); Cunnyngham, The Lin.
ite4-Accru Highway from a Lawyer's View~oillt, 13 Mo. L. REv. 19, 22-23 (1948); Clarke, 
The Limited-Auen llig/J1L'Q:1, 21 WASH. L. RE.v. 111 (1952). 

'''Ho!1o,,·ay v. Purcell, 35 C,l.2d 220, 217 P2d 665 (1950), urI. denied, 340 U.S. 883 
(1950). 

38D Cunnyn&ham, The LimUt:d-Acuss /UgJuJ.'4Y from lhe Lawy", Viewpoint, 13 Mo. L. 
bv. 19, 28 (1948). 

"'Alexander Co. v. City of Owatonna, 212 Minn. 312,24 N.IV.2d 244 (1946). S .. Notes, 
60 IIARV. L. REv. 464 (1947),31 MINN. L.llEv. 292 (1947). Contr.: An,oIan, v. M,tropolitan 
Dislrict Comm, 257 Mo.". 32, 15) N.E. 325 (1926). 

&82268 N.Y. J62, 197 N.E. 313 (1935). 
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. the opposite direction. Such damage was held non-compensable. In People 
II. Ricciardi;" on the other hand, it was held that an owner of land abut
tingon a road that has been converted into a limited-access highway is 
entitled as a matter of law to direct access to the thruway. It was conceded 
by the court in the Ricciardi case that diversion of the traffic to another 
road would have been a valid police regulation and the resulting loss would 
have been damnum absque injuria. This, indeed, the cases make abund
antly c1ear.8M Even under "or damaged" constitutions, no person has a 
vested right in the maintenance of a public highway in any particular 
place.885 But where an abutter is cut off from direct access to ·the highway, 
the majority of the court in the Ricciardi case held that he is entitled to 
compensation. The fact that service roads are provided, which would afford 
a more circuitous means of access to the highway, merely mitigates the 
damage. The dissenting opinion proceeds on the ground that the abutter 
"has no vested right in any particular avenue of the highway carrying any 
particular flow of traffic, but only a right to have his land front upon a 
part of the highway system sufficient to afford reasonable access to his 
property .. "'· 

Let us first take the case of the "taking of property" jurisdictions that 
do not award compensation to abutters for damage occasioned to access by 
an improvement that is a proper street use except in instances of virtual 
destruction of the right of access.ss, Here it 'seems clear that conversion of 
an existing road into a limited-access highway would not give rise to a right 
of cOmpensation as long as access to the highway system is preserved by 
means of service roads, for in these jurisdictions compensation is allowed 
only "for severe interferences which are tantamount to deprivations of use 
or enjoyment of property."'" 

If "or damaged" constitutional provisions afford the protection for 
which they were originally designed, it would seem that, in jurisdictions 
having such constitutions, damage to abutters occasioned by conversion 
of an existing road into a limited-access highway would be compensable .... 
This is precisely the type of frustration of the expectations of an abutter 
that originally gave rise to the adoption of "or damaged" constitutions. 

'S& 23 Ca1.2d 390, 144 P.2d 199 (l94.3). Sec Note, 32 CALIF. L. REv. 95 (1944) i Comment, 
18 So. CALlF. L. REv. 42 (1944). 

384 Board of Count)' Commissioners v. Sbughter, 49 N.M. 141, 158 Pold 8S9 (1945). See 
Note, 118 A.L.R. 921 (1939). 

"·Ibid. 
'.'23 C.l.2d 390, 421,144 P.2d 799,815 (1943). 
::81 n.e.1Hmorr.: v. HimmelIarb. 112 Mel 628, 192 At1. S9S (1937) j Bowie, Limiling J/ighway 

ACCCS1,4 MD. L. REV. 219, 242-243 (1940). 
~:q Ibid. S('e also articles cited note JiB m{wll • 

.lAD Dept. o[ Public Works v, \VoU, 414 111. 386, 111 N.E.2d 322 (J9S3). See Bowie, Limiting 
mghwoy A,m" 4 MD. L. REv. 2i9, 2·15 (1940). 
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The fact that diversion of traffic over other roads does not give rise to a 
right to compensation is no answer. The change of grade cases show that 
if an abutter's access to that portion of the road or street on which his land 
abuts is materially abridged, he must be compensated in jurisdictions 
having "or damaged" constitutions. Lines must be drawn somewhere, and 
in "or damaged" jurisdictions the line between compensable and non
compensable injuries to an abutter has been drawn so as to protect him 
in his access to that portion of the road or street on which his land abuts. 
A like result is to be anticipated in those jurisdictions that extend "or 
damaged" protection under "taking of property" constitutions.'·· Indeed, 
in the Ricciardi case such a result was reached under "taking of property" 
reasoning, although resort to such a device was unnecessary, for in that 
jurisdiction an "or damaged" constitutional provision was in force."l 

'00 5<e text at notc. 359--360 ,upra. 
101 Note, 32 CALlI!'. L. REv. 95 (1944). 


