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Memorandum 71-35
Subject: Study 36.35 - Condemnation (Immediate Possession--Enforcement of
Orders for Possession)
Summary
It appears that some problems have arisen because there is no statutory
provision for write of assistance in immediate possession cases, ‘We have made
such provision in our comprehensive statute. Is the problen one that re- -

guires legislation at the 1972 session?

Backzround

A court order for possession of property in a condemnation proceeding ia
not the equivalent of a "writ of possession™ or "writ of assistance" regard-
lesa of whether the order 18 for immediate possession, for possession pend-
ing appesl, or for possession after final judgment. Although orders of pos-
sesgion entitle the condemmor to possession in accordance with their terms,
they must be enforced by other process., Generally speaking, the writ of
asgistance is the remedy avallable to a condemnor entitled to possession under
any order of the condemnation court although there is presently no express
~gtatutory codification of this principle, For discussion, see extract from
California Remedies for Uhsecﬁred Creditors 140-141 (Cal. Cont. Bd. Bar 1957),
attached as Exhibit III.

At least one court has refused to issue a writ of esssistance to & con-
demnor ot the ground that such & writ is not available to enforce a valid order #r
possession prior to final judgment. See Exhibits I and IT attached. Such a
decision, assuming the order for immedlate possession was valid, is clearly
wrong; if & condemnor is unable to enforce an order for immediate possession,
the order is meaningless. If condemnors do in fact need immediate possession,

then they must be a&ble to enforce their right to possession.
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Does this court decision necessitate any urgent changes in the law and
does the Cammission's tentative recommendation on immediate possession pro-

vide adequate authority to enforce orders for possession prior to judgment?

Need for Legislation in 1972

We have received several letters indicatipg that there should be a
statutory provision directing the court to issue & writ of possession or
asgistance in immedlate possession cases. The staff believes that it would
not be desirable to recamend a separate bill on this subject at the 1972
session unless‘the need for legislation is urgent.

Immediate possession is a controversial matter. The order for posses-
sion can direct that the property owner be required to deliver possession
in 20 days. There is no provision for relief in case of hardship, even in
ceges where possession is not needed for same time. We have aome conhcern
that there may be due process questions presented if the order for posses-
sion is issued ex parte as authorized under existing law. Our coamprehensive
statute would provide a procedure that gives considerably more protection
to the property owner.

We suspect that the number of casesg where & condemnor is forced to
seek 2 writ of possession or assistance is small and that the number of
cases where the writ is refused is smeller still. Moreover, we believe
that an appellate court would reqaire thet the appropriate writ be isaued
if the refusal of the trisl court were reviewed. We think, however, that
there is 2 good chance that the ILegislature would refuse tc pess a separate
bill requiring the issuance of the writ in immediate possession cases, pri-
marily because procedural protections for the property owner under existing

law are nonexistent,



Nevertheless, if the Commission concludes that the problem is one that
needs immediste attention, we suggest that the following new section be added

to the Code of Civil Procedure:

1265.1. The court in which a condemnation proceeding is brought
has the power to enforce any of 1ts orders for possession, whether
prior to or following judgment, by appropriate process including, but
not limited to, & writ of possession or assistance., The plaintiff is
entitled to appropriate process to enforce an order for possession as
a matter of right.

Comprehensive Statute

The Comission's tentative statute containg the following section in the
chapter authorizing possession pricr to judgment:

§ 1269.08. Court may enforce a right to possession

1269.08. The court in which a proceeding in eminent domain is
brought has the power to:

{2) Determine the right to possession of the property, as be-
tween the plaintiff and the defendants, in accordance with Title 7.1
{commencing with Section 1268.01).

{b) Enforce any of its orders for possession by appropriate
process,

(c) Stay any actions or proceedings brought against the plaintiff
arising from possession of the property.

The Comment indicates thet this section codifies judicial decisions that
hold that the court having jurisdiction of the eminent domain proceeding haes
the power to determine the respective rights of the parties to poesession and
to enforce its determination. The Coament further notes that the court may
issue writs of possession and assistance in the exercise of its general
jurisdiction as well && appropriate process to enforee orders for possession
both prior to judzment and following Jjudgment.

The authority grented by the statute standing slone is sufficiently

broad to allow a writ of assistence to enforce an order for posgsession prior
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to judgment., The Comment reinforces this suthority. Nevertheless, to meke
the matter clear, subdivision (b) could be deleted and the substance of the
provision recomended above added.to the procedural portion of the compre-
hensive statute. The provision would then cover all orders for possession,
whether before or after judgment. Thils would appear to be & desirable re-
vision of the statute.

Respectfully submitted,

Nathaniel Sterling
ILegal Counsel
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. e e Y¥emo 71-35 EXHYPIT I 0 West Hedding Street
County of Santa Ciara - 2002911 ~Area Gode 408
California Wiitiam M. Siegel, County Counsel

June 3, 1971

Mr. John H., DeMoully

Executive Secretary

California Law Revision Commission
-School of Law, Stanford University
Stanford, California 94305

Re: Writs of Assistance to enforce Orders of Immediate
Possession relating to possession prior te final
Judgment

Dear Mr. DeMoully:

I discussed with you at the meeting in Santa
Barbara the problem that has arisen iIn Santa Clara County
relating to the right of a condemming agency to secure a
writ of assistance to cbtain possession of property under
an order of immediate possession.

Recently, the City cf Ban Juse filed a noticed motiom
to obtain a writ of assistance to enforce the provisions cof an
order of immediate possession. Possession was necessary for a
road improvement project. There was no opposition to the
motion, ailthough the owner was represented by an attorney.

The attormney for the owner told the attorney for the City of
San Jose that he would not make an appearance as he felt the
City was entitled to the writ of assistance as a matter of
right,

Despite the lack of opposition, the Presiding Judge
denied the motion on the basis that a condemning agency is
not entitled to a writ of assistance prior to judgment. He
also indicated that his ruling would be the same whether it
was the state, county or city involved.

Until this ruling was made, we have experienced
little difficulty in obtaining a writ of assistance, either
ex parte or on a noticed motion. In checking with the
Division of Highways in Los Angeles County, it appears that
they have had little difficulty in that county in obtaining
writs of assistance,

I believe that this does point out a problem which
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Mr, John H. DeMoullwv June 3, 1971
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the Law Revision Commission should consider in making its
provisions relating to possession prior to final judgment.
There should be a provision made in the statutory law that
a writ of assistance is a proper remedy to enforce an order
of immediate possession. If this remedy is not available,
it creates a seriocus problem in attempring to enforce an
order of immediate possession to obtain possession of the
propexty for a project.

In September 1967, the Commission published a
tentative recommendation relating to possession prior to
final judgment and related problems., (Humber 1). At page
1221, the statement is made that "the writ of assistance is
the remedy available to a condemnor entitled t¢ possession
under any order cof the condemnation court. The cited
authority ror this statement was Marblenead Land Co. V.

Los Angeles County, 276 Fed. 305 {3.D. Cal. 19Z21). 1In this
case there was a final judgment when the County of Los
Angeles applied for a writ of assistance. It did not
involve the use of the writ of assistance to enforce an
order of immediate possession prior to judgment.

Also at page 1221 of the tentative recommendation,
it is stated, "The writ is, however, obtainable as a matter
of right, and randdmus wilill 1ssue to regulre its lssuance
and executlon.  1he cited authority for this was Raftter
v. Firkpatrick, 29 Cal. App. 24 503, 88 P. 24 147 TI938).
This case Tnvolved the foreclosure of a mortgage and
application for a writ of assistance after judgment.

Section 1254 of the Code of Civil Procedure formerly
made provision for writs of assistance in condemnation pro-
ceedings. (Cal. Stat. 1897, Ch. 127, §1, p. 186). These pro-
visions were deleted for some reason in 1903, (Cal. Stat.
1903, Ch. 98, §1, p. 109). It is not clear whether these
prov131ons in 1284 related to writs of possession before
judgment, or only after judgment., It would appear that they
would only apply to after judgment situations.

At page 1159 of the tentative recommendatlon, under
Section 1269,08(b) it gives the court the power to "enforce
any of its orders by appropriate process. In the comment it
1s Indicated that the court may issue a writ of assistance or
a writ of possession in exercise of its general jurisdiction.
The Marblehead case is again cited, which is an after judgment
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situation. The overall comment under this section would seem
to indicate that a writ of assistance may be available to

gain possession under an order of immediate possession prior

to judgment., It is my personal belief that neither the section
1269,.08, nor the comment under that section, mekes it clear
that these writs are available to enforce an order of immediate
possession prior to judgment.

While the necessity to apply for a writ of assistance
is rare, there is a need for statutory authority to make a
writ of assistance available to enforce an order of immediate
possession prior to final judgment,

I would appreciate the consideration of the Commission
and your staff on this problem.

Very truly wours,

WILLIAM M, SIEGEL
County Counsel

By hcatd g,yﬁu;f‘“‘ﬁ
Gerald J. Thompson
GJT:be Assistant County Counsel
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This proposal provides the statutes for what we have been
doing over the past years. We support this proposal.

Two other areas need attention, and you might forward these
to tha Commission. , _

1. Constitutional amanﬂmant broadening powsr of use of
immediate possession, especially for public parking lots.

2. 8tatutory provision for issuance of writ of assistance
where occupant refuses to vacate premises.
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HL. WRIT OF ASSISTANCE
A.[5%4] NATURE AND USE OF WRIT

A judgment for possession of teal or personal praperty is enlorced
by a writ which s usually labeled a writ of possession or assistance. '

“The writ of assistance is incident to the execution of the judgment
and is issued as a marter of right where a defendunt, or une Jdaiming
under him, refuses to surrender possession after the exccation of the
deed to the purchaser at the f{oreclosure sale.” Rafliery v. Kiukpatrick,
(1938} 29 C.A.2d 503, 504h, 85 P.2d 147, 149. The use of a wiit of pos
session, however, is not limited to a foreclosure proceeding and is avait-
able in any action determining title to real estate alter a judgment
declaring such right. Taylor v. Ellenberger, {1901) 134 C. 31, 6 P. 4.

The procedure for obtaining a writ of possession cannot be utilized
o try title but only 1o determine the right of possession. Rafftery v. Kirk-
patrick, supra.

A writ of possession is sometimes called a writ of assistance. The two
writs have been distinguished on the grounds that the writ of possession
is the proper remedy in legal actions, and the writ of assistance is the
remedy in equitable actions. The distinction, however, scems merely 2
matter of what label is to be affixed to the writ. Section 634 siniply pro-
vides that if the judgment is for the possession of real or personal prop-
erty, it may be enforced by a writ of execution.

The application for the writ of possession generally requires (1) a
showing of disobedience to the decree (Montgomery v. Ture, (18583 11 C.
190), and (Z) a demand on the person in possession (Montgomery v.
Middlemiss, {1862) 21 C. 103), although the judgment may provide that
the writ may issue without further notice. Sichler v. Look, (1842} 43 C.
600, 20 P. 220.

The writ of assistance dates back to and depends upon the vighis which
have beent determined by the judgment. Where new and independent

rights zre acguired after the judgment, a prima facie showing of the

new right prevents the issuing of the writ. Pacific States Savings Erc. Co.
v. Harwell, {1928y 204 C. 370, 268 P. 341.
If the judgment does not provide for a writ issuing withont further
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notice, applicavon should be made ww the court for an order directing
issaance of the writ. This can be accomplished by filing an affidavit
seteing forth the facts jusnbying issuance of the writ and giving notice of
the application. See Sullivan v, Superior Court, (1921) 185 C. 135, 195 P.
1661.

B. {§17] STATUTORY PROVISION

Section (52 provides that 2 writ of execution for the delivery of the
possession of veal or personal property: ..
... Toust Tequite siuch officer to deliver the possession of the same, desctibing it to
the party entitied thereto, and may at the same time require such officer to satisly any
_costs, damages, rents or prohes recovered by the same judgment, out of the personal
property of the person against whom it was rendered, and the value of the property
for which the judgment was rendered 1o be specified therein if a delivery thercof
cannot be had; and if suflicient personal property cannot be found, then out of the
real praperty. as provided in the first subdivision of this section.

Section 380 provides for joinder of adverse claimants and persons in
possession in an aclion brought by one out of possession and it provides
also that a successful plaintiff in the action “may have a writ for the
possession of the preniises, as against the defendants in the action, against
whom the judgment has passed.”

Additional statutory authority for the issuance of 4 writ of possession
is found i 881210 and 1234, The former section deals with a contempt
consisting of unlaw{ual re-entry on property from which one has been
ejectert by the judgment or process of a court and it provides for "an
alias process. .. to Testore such possession to the party entitled....”
Section 1254 permits 2 court order autborizing a public body to take or
keep possession of real property which it seeks to condemn. An order
authorizing a judgment debtor or redemptioner to enter premises to be
redecmed is provided for in §702.

The erm “writ of possesston” is also used to describe the method by
which possession of premises ina forcible or unlawful detainer action
can be delivered immediately under certain ciicumstances. (§1166a.)
Sec also 1171, providing {or enicreement of a judgment in forcible oy
uniawiul detaimer and “for the pussession of the premises.”



