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Memorandum 7Tl-3k4

Subject: Study 71 - Pleading

Senate Bill 201 {general pleading revision) has passed the Senate,
Attached is a copy of the bill as it passed the Benate, Two significant
changes were made in the Commission recammended legislation:

(1) The saparate statement revision was deleted and existing law was
restored by the Cammission in the hope that the 11l would be otherwise ac-
ceptable.

(2) The requirement that plaintiff join related causes in his cemplaint

was deleted.

These deleted provisions are to be presented, if the Commisszion so determines,
in a separate bill. We have a "spot'bill"” available into which the recommended
provisions can be amended.

This memorandum considers various technical changes that are suggested
for Senate Bill 201 and discusses the separats statement and plaintiff's com-
pulsory joinder and related provisions that might be Included in the other

bill.

Senate Bill 201

There are a nmunber of technical changes in Senate Bill 201 and revisions
in the Comments that have been suggested for Commigsion consideration:

Section 428.10. Section 428.10 was smended to restrict cross-camplaints

in eminent domain actiong to those arlsing out of the same transaction or
affecting the same property. Mr. Elmore of the State Bar suggests that the
Cament to Section 428,10 include a paragraph pointing out the effect of this

amendment, The following is augpested:
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Section 428.10 restricts cross-complaints in eminent domain actions
to those that assert a cause of action arising out of the same trans-
action or occurrence or that involve the same properiy or controversy.
Subdivision (a)} which permits assertion of unrelated causes of action is
made specifically not applicable to eminent damain actionsj but subdivi-
sion (b), which permits assertion of related causes, is applicable.

Section 430,30. Mr. Elmore of the State Bar has suggested an addition

to the Corment to Section 430.30. The following is recammended:

Where & ground for objection to the complaint or cross-complaint
appears on the face of the pleading and no objection is taken by de-
murrer, the cbjection is waived except as otherwise provided in Section
430.80. See 2 B, Witkin, California Procedure Pleading § 487 at 1u7k
{1954). In thils respect, Section 430.30 continues prior law.

Section 431.70. Mr. Elmore of the State Bar suggests the following

clarifying revision of one sentence of Section 431.70 (second sentence from

end of section):

The defense provided by this section 1= not available if the cross-
demand is barred for previeus feilure to assert it in a prior action
under Section L26.30.

Femily Law Act. Jon Smock of the Judicial Council has expressed con-

cern that the pleading revision might limit the power of the Judicial Council
to provide by rule for the practice and procedure under the Family Law Act.
We suggest that the following section be added to Senate Bill 201:

429.40. Nothing in this title affects the authority of the
Judicial Council under Section LOOL of the Civil Code.

The following Cament is suggested:

Section 429.40 mekes clear that nothing in this title affects the
authority of the Judicial Council to provide by rule for the practice
and procedure under The Family Law Act, notwithstanding that former
Code of Civil Procedure Sections 426e and L426c are continued as Sections
429,10 and 429.20 of the Code of Civil Procedure,
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New Bill

Seperate statement requirement. Mr. Elmore has set out suggested language

for & revision of the present separate statement requirement which is continued
as Section 425.20 of Senate Bill 201, For his suggestion, see Exhibit I at-
tached (page 2 of his suggested legislation).

The staff is concerned that, if the suggested language were adopted, the
courts would still be concentrating on technicalities--whether the section re-
quired a separate statement--without regard to what we believe the issue should
be: Whether a szparate statement is required in order that the opposing party
may prepare a responsive pleading or is needed for a clear presentation of
the issues. Accordingly, we recormend that the Comission approve the fol-
lowing (revisions from Commission's original recommendation shown by under-
score and strikeout):

425.20. Causes of action need not be separately stated unless
geparate statement is necegsary to sweid-senfusien permit the opposing

party to prepare a regponsive pleading or for a clear presentation of
the issues .,

If this is approved by the Commission, we suggest the following Comment:

Conment. Section 425,20 supersedes the portion of former Code of
Civil Procedure Section 427 that related to the separate statement of
causes of action. Section 425.20 requires separate statement of causes
of action where separate statement is necessary for a clear presentation
of the issues or where the opposing party needs s separete statement in
order to demur to one or more causes of action stated in the complaint or
to answer,

Former Section 427, which required that each cause of action be
separately stated but provided exceptions for certain types of frequently
occurring causes of action, was criticized as tending to "encourage pro-
lixity and uncertainty in the statement of the fects constituting the
cause or causges of action." 2 B, Witkin, Californisa Procedure Pleading
§ 497 at 1486 (1954). Section 425.20, on the other hand, requires that
a party objecting to the pleading must show not only that the causes of
action are not separately stated, but &lso that the failure to separately
state the causes of action confuses the iasuves or precludes him from de-
murring or answering the pleading. This new regquirement is intended to
avold the prolixity and uncertainty that sametimes resulted under the
former rule.



Compulsory joinder by plaintiffs. Mr. Elmore has suggested a revision

of Sections 426.20 and 426.30 (page 1 of draft attached to Exhibit I)., The
staff suggests that the definition of "related cause of action” in Section
426.10 be narrowed to read (changes shown by strikeout and underscore):

(¢} "Related cause of action” means a cause of action which arises
out of the same transaction y or occurrence y-or-seriesg-ef-iransactions
er-guavrrenees a3 the cause of action which plaintiff slleges in his
camplaint,

The adventage of this revision is thet it uses narrower language than Section

428,10 which deals with permissive cross~complaints and thus permits the court
to develop nerrower rules under the compulsory joinder provisions than under

the permiseive cross-compleint provisions. Also, the rules dealing with
permissive joinder of plaintiffs and defendants (Sections 378 and 379 use

the broader "series of transactions or occurrences” language and thue can be
construed more liberally than Sections 426.20 and 426.30. By using language
in Sections 426.20 and L426.30 that is narrower than in the other provisions,
we permit the court to develop narrower rules than under the other provisions,
The court can thus take the purpose of the provisions into account in deter-
mining the scope of the various sections, We would put this point into the
Comment to Section 426.10.

Inter-company insurance arbitration. If a compulsory joinder of causes

provigion is approved for plaintiffs, the staff suggests that a new section
be added to the bill to make clear the effect of inter-company insurance arbi-

tration. A suggested section and Cament sre set out as Exhibit IT1.

Reapectfully submitted,

John H. DeMoully
Executive Secretary

i



e nnmrr 1
THE STATE BAR OF CALIFORNIA

BOARD OF GOVERNORS

LioNse B, Bunias, Owkisnd
Vioicunt CULLINAN, Sav Prawsciss
H. Ciarxn Gamizs, Sesss Barkrs

FoxuesT A. PLany, Presidan;

VucawT CILNAN, Vics-Prasidens and Traciurer
Hazoto E. MuTNICK, Fice- Prosidens

Racuamp B. ROGAN, Vice-Presidens

Goaron K. WwGHT, Vice-Presidens

LEORARD §. JanoMKY, Los Avgeler |
Taomas M. Jerocins, Sen Frvucing

Joum sf’u Mm;osérmo A, Ricuanp KnuneoucH, Lay Aspelts
F.LaMax Fo General Connsel &
"84 Faanicico . Jack M. McPazrsan, Chir
Many G. Wanes, Anvstans Sxcreiary . Haxcto E Mum EM’L”
SaN Francoco 601 MCALLISTER STREET Foxzmr A. Puan,
Kax B, Zerisan, Asizans Srcrazavy © Davm K. RoaohcK, Pusdes
Say FrANCISCO SaN FraNcisco 94102 RICHARD B. ROGAN, Berhend
Garnxrr H. ELssorn, Spwcial Coansrl . WILLLAM ). SCHALL, Sen Dirge
TELEPHONE §22.1440 ‘ Jusins B. TUCKES, Sants Ama
AREA CODE 415 Gornon K. WRIGHT, Lar Awgwler

April 21, 1971

John H. DeMoully, Esq.
Law Revision Commission
Stanford School of Law
Stanford, California

S

Re: Senate Bill 201, as amended

Dear Mr. DeMoully:

Pursuant to our various conversations I am summarizing brief-
ly the present status before the Committee on Adminlstration of
Justice of S.B. 201, as amended.

1. Mandatory Joinder of Causes of Action by Plaintiff. After
the action of the Senate Judiciary Committee, both the Northern
Section and the Southern Section of the CAJ further reviewed the
(majority) position in the light of a staff suggestion that a nar-
rower joinder requirement be considered. This would be particular-
ly in the area of compelling plaintiffs joinder of causes of action
arising out of the same tort or other breach of obligation. The
wording would be in contrast to the wording of S.B. 201. As to
this it was explained that problems comnected with the practice of
arbitrating property damage claims between insurers would be cover-
ed by an amendment to be drafted by the Commission staff. A sec-
ond proposal suggested was that the compulsory cross complaint word-.
ing be narrowed as follows: "if it arises out of the transaction
or ¢ccurrence that is the subject of plaintiffs cause of action
against the defendant™.

On these suggestions both the Northern and Southern Seéfian
. voted to re-affirm their prior positions but authorized the com-
mittee staff to continue discussions with you and your group.



John H. DeMoully, Esq. . | April 21, 1971
‘ , Page 2

2. Separate Statement of Causes of Action. In like manner,
the writer suggested to the two Sections as a possibility that a
"middle groumnd" might be taken as follows: "causes of action based
upon the same or closely related facts need not be separately
stated where there are numerous causes of action or parties, unless
separate statement is required to enable the opposing party to pre-
pare his defense or for a clear presentation of the, issues". On
this phase the Northern Section and the Southern Section re-affirmed
their prior position (which 1s reflected by the present text) but
authorized staff to continue discussions with you and your group.
However, it should be stated that the Southern Section did not feel
that the 'separate statement" requirement should be relaxed at this
time. _

In addition to the foregoing the following changes of detail
in the statute or the official comments have been-suggested to
you: Sec. 430.30(b) -~ the comment should indicate that there is
no intent to change the decisional law on waiver of certain ob-
jections by failing to file a special demurrer. Sec. 431,70 - the
word previous should be deleted and reference made to a "prior
action". Sec. 428.10 - the comment should refer to the fact there
is no intent to affect the present decisional law as to a cross
complaint in an eminent domain action.

Attached are the texts substantially as submitted to the two
Sections of the CAJ as above outlined. However, it should be made
clear this was by way of idea only and the Sections have not ap-
proved them in principle or form.

The committee appreciates the consideration which the Commis~
slon and you have given on this bill.

Yours very truly,

Garrett H; Elmore '

GHE: jc

Encls.

ce: Mr, Horton, Mr. Hopkins
Mx. Bradford, Mr. Eades



Illustrative Wording -- 4/21/71

Mandatory Joinder of Causes of Action by Plaintiff

Sec. 426.20. Except as otherwise provided bf statute, if the

plaintiff fails to allege in his complaint all causes of action

which (at the time the complaint is filed) he has against any

party who is served or who appears in the action growing out of

the same tort or the same breach of duty, the plaintiff may not

thereafter in any other action assert against such party the cause
of action not pleaded: [Exception to be made for the insurance com-

pany arbitration practices and any other problems in re subroga-

tion. Appropriate comment to be made.]

Mandatory Cross Camplaint-

Sec. 426.30. Except as otherwise provided by statute, if a party

against whom a complaint has been'filed and served fails to allege
in a cross complaint a cause of action against BFe—paztwl the

-

party by whom the.complaint was filed which arises out of the

transaction or occurrence that is the subject of the complaint,

such party may not thereafter in any other action assert against

the party who filed the complaint the cause of action not pleaded.

Note: Appropriate exceptions and "comments" to be made.



~ Separate Statement

Sec. 425.20. <(a) Except as otherwise provided by law (statute?),
causes of action shall be separately stated.

(b) In any action brought by the husband and wife, to recover
damages caused by injury to the wife, all consequential damages
Vsuffered or sustained by the husband alone including loss of the
services of his wife, money expended and tndebtedness incurred by
reason of such injury to his wife, may be alleged and recovered
Vwithout separﬁtely stating such cause of action arising out of such
consequential damages. suffered or sustained by the husband. -
tﬂote: To be shortened.} R

(¢) Causes of action for injuries to ﬁerson and injuries to
property, growing out of the same tort, need not be seﬁarately
stated.

(d) Where there are numerous causes of action or parties,

causes of action based upon the same or closely related facts need

not be separately stated unless separate statement is required to

enable the opposing party to prepare his defense or for a clear

presentation of the issues.

[This wording is subject to revision.]



Memorandum Ti-34

EXHIBIT IT

§ 426.70., Inter-company insurance arbitration

426.70. (a) Where an insurer who has paid a claim under a policy of
insurance is subrogated to any extent to the rights of an insured against
a person ceusing injury and the personicausing the injury is insured
againgt all or a portion of his 1iability for such injury:

(L) Except to the extent the insurer is subrogated to the rights of
the insured, the fact that the rights between the two insurers are deter-
mined by agreement between them or by arbltration does not affect the
right of the insured to maintain an action against the person who caused
the injury.

(2) Except to the extent the insurer is subrogated to the rights of
the insured, no agreement between the insurers or awa:d in an arbitration
proceeding between the insurers or a Judgment confirming such an award
shall be deemed res Judicate or collateral estoppel on any party in an
action between the insured and the per?on who cauged the injury.

(b) As uged in thie section:

(1) "Injury" inciudes injury, damage, or death.

{2) "Insured" includes the insured or other beneficiary under a

policy of insurance, hig lega) representative, or his heira,

Comment. Section L26.70 is included to make clear that this article

does not preclude or affect the detenminati¢n of the rights between insurers

by sgreement or arbltration in & case where an insurer is subrogated to any
extent to the rights of an insured. Thus, this article has no effect on inter-

company arbitration.
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Section 426.70 also makes clear that setilement between insurers of a
dispute by agreement or arbitration may notéadfersely affect the pight of
the insured to maintain an action against tﬁe perscon who caused the injury,
damage, or death.

Section 426.70 does not make this arti&le inapplicable where an insurer
is subrogated to rights of the insured and ﬁrings an action in the name of the
insured against the person who caused the d%mage, injury, or death. In such
a cage, except as otherwise provided by sta@ute, the campulsory joinder pro-
visions of this article are applicable. Ho4ever, in some cases, statutory

provisions permit sepsrate actions by the insurer ant the insured. See, <R,

Govt. Code §§ 21451-21453 (state retirement |fund), labor Code i{ 3852, 3853,

6115, 11662 (workmen's compensation)., Thesd special statutory provisions are

not affected by this article.

-l




