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5/21/71 

Third Supplement to Memorandum 71- 32 

Study 39.30 - Attachment, Garnishment, Execution (Earnings Protection 
Law--Retirement Funds Exemptions) 

This memorandum presents for Oommission consideration a draft provieion 

(Exhibit n) relating to the exemption from attachment and execution of money held 

aDd in the process of distribution by a retirement plan. The proposal pro-

vides (l) a complete exemption for money ~ by a plaD and (2) limited pro-

tection for money in the process of distribution. 

The definition of "retirement plan" has been revised to include all plans 

which are actually designed and used to provide retirement, death, and dis-

ability benefits. Implicit in this definition is a denial of protection to a 

plan that is designed solely for the purpose of protecting an individual's 

assets from his creditors. The staff believes that this limitation 00 the 

exemption--which we would expect to be enforced by the courts--1s adequate 

protection for creditors. We have accordingly eliminated the pro rata excep-

tion for annual contributions in a certain amount which was a feature of 

earlier drafts. It should be noted that Keogh Act plans are now included 

under Seet10n 690.18 because they are embraced by both the broad definition 

and the specific reference to Oorporations Oode Section 28002 contained in 

subdivision (a). 

Payments made pursuant to a retirement plan are made subject to the 

general earnings withholding procedure. Further research has disclosed, how-

ever, that the Legislature rather consistently has given broad protection to 

retirement benefits when psid--even to the extent in some cases of providing 

protection for benefits subsequently deposited or invested by the beneficiary. 
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See, e.g., Pub. Util. Code § 12337; Code Civ. Proc. § 690.18. See generally 

Exhibit 1. Moreover, even the creditors who have attended our meetings seem 

to have been lukewann towards' the right to collect from retirement benefits. 

In view of the past legislative action, and the certain opposition which 

would be generated by a change, the staff wonders whether the Commission 

desires to reexamine its decision to limit the protection given to benefits 

distributed by a qualified plan. If the procedure proposed is approved, we 

should make conforming changes in these sections which now provide exemptions 

for a potpourri of retirement plans. See Exhibit 1. 

Respectfully submitted, 

Jack 1. Horton 
Assistant Executive Secretary 
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Third Supplement to Memorandum 71-32 

EXHIBIT I 

Corporations Code § 28005 (Retirement systems qualified under IRC § 401) 

I 28005. EXlmptloftsj tlxatktn; balkruptcy aft. 1" •• lvellcy laWI 
'The property ot Ii. retirement system.. tbe portion of wages or saltlrs of an ew

ployee deducted or to be deducted, the rlgbt ot a participant or ix-Ileticiary to a 00n.~. 
fit thereunder I and all bis ri,hts in the funds of the s),stem, .Hhall bP exempt fruw 
taxation, attachment. prn1shment, execution, and from the operation of any law 
relat1D., to bankruptcy or insolvency. 
(Adcled by Stata.1970. c. 1443, p. -, i 4, operative Jan. 1, 1971.) 

Education Code § 13808 (State Teachers' Retirement System) 

§ '3808. Rights or benefits not lub}eet t. proce .. or attachment 
Tbe rIght of a p~rsun to au annuity. a rt'tin'mfnt sabry. or • retirement al1ow~ 

anC(\ to the ~turn of ctJutributlonto1. the annuity. I't'tlrement ulary, or retiremeDt 
ullowaJl('{' it!i('-U', any optional berw.flt, any otber ri~ht or benefit accrued or ac
cruing tn any JX>r~m untk-r this chaptert and the moneys In tbf' t~nd ~ted under 
tbl~ cb!llpkr arC' not suhject to execution, prnishment. attacbment, or an:r other 
proCf's:-; \\'b~ltSO(',,·er. and are unassignable except as spectUcaUy provided in this 
chaptE'r. 
(Addod by Statl<.l00H. c.,~ p, 1738, 12.) 

Government Code § 9359.3 (Legislators' Retirement Law--elected officials) 

of local 

§ 9359.3 Exemption from process; DOIIlISSlgnabUity. The right 
of a person to any benefit or other right under this chapter and the 
money in the Legislators' Retirement Fund are not subject to execu
tion, garnishment, attachment, or any other process whatsoever. and 
are unassignable except as specifically provided in this chapter. (Add
ed Stats.1947, c. 879, p. 2063, § 1,) 

Law--includes 

§ 21201. Exemption from process, IlIULSSignability. The right 
of a person to any benefit or other right unde-r this part and the mon
ey in the Retirement Fund is not subject to execution, garnishment, at
tachment, or any other process whatsoever, and are unassignabl(' ex
cept as specifically provided in this part. (Added Stats.1945, c. 123, 
p. 601, § 1.) 
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Government Code § 31452 (County Employee~ Retirement Law of 1937) 

§ 31452. Retirement allowances exempt from taxation and other 
process 

The right of a person to a pension, annuity, retirement allowance, 
return of contributions, the pension, annuity, or retirement allowance, 
any optional benefit; any other right accrued or accruing to any person 
under this chapter, the money in the fund created or continued under 

. this chapter, and any property purchased for investment purposes pur
suant to this chapter, are exempt from taxation, including any inherit
ance tax, whether state, county, municipal, or district, and from any 
law relating to bankruptcy or insclvency. They are not subject to exe
cution, garnishment, attachment, or any other process of court what
soever, and are unassignable except as specifically provided in this 
chapter. (Added Stats.1947, c. 424, p. 1263, § 1, as amended Stats. 
1949, c. 199, p. 430, § 1; Stats.1955, c. 1503, p. 2745, § 1.) 

Government Code § 32210 (County Fire Service Retirement Law) 

Insurance 

§ 32210. Title to property; exemption from taxation, bank
ruptcy or other process; assignment prohibited 

The title to all property acquired pursuant to this chapter shall be 
taken in the name of the county. The title to any money which be
c"Omes due to any member shall not pass from the county or county fire 
protection district to him until he is entitled thereto under this chapter. 
That portion of the wages of any member deducted or to be deducted 
under this chapter, the right of a member or other person to an annuity 
or pension, and all of his rights in the fund are exempt from taxation 
and from the opel'ation of any law relating to bankruptcy or insolvency 
and shall not be attached or taken upon execution or other process of 
any court. An assignment of any right in or to the funds, or to any 
pension or annuity IS void. (AddedStats.194i, c. 424, p.129i, § 1.) 

Code § 11045 (Fraternal Benefit Societies) , 

dOt ' Iaims Monev or 01 her 
§ 11045. Exl'mption fro~c~res;c:Sy ~hall ~ot be liable, either 
aid paid or rendered by any h t t be applied hy any legal 
before or after payment, to a~tac ~en, tor paOy any liability of a memo 
or equitable process o~ opera~gh0~ ~e:~~o 0 (Added Stats.1951, c. 1193, 
ber or any person ha vmg art· 
p. 3016, § 2.) 

Public utilities Code § 12337 (Municipal Utility District Act). 

~ 12337. ExemtJUon of b.enefUs from tlalta. of eredtton 
1\ II Jl,OW',y rN~'i\'t'd hy l~ny pl'rson fts nn annuity. fI'l'lIsion, I'('tj~nu.mt alluwaDN". 

di~lhility 1':t,VIIWilt. ,IT til',llll Iwm·fit frnm rhr n~tjrpUll'nt sp;:h'ru. and all 'l,\mtribu-
H;)n~ IUld illkn· ... t rhl'IT1)J1 Tt'lllrw'd to lUI~' llJ('Jl\lwr of 1hL' retiremen[ l'I'S' • ..:t{~m, wllt'tlll'r 
ih I h., ad_~JaI lloll .... ~':-:«'H ;11' ~II(;II 1I\,r.,oo lor 1h'J)O!.;1tt'd. lo.uh'd, or iJw.· ... t.~1 11)' him, i~ 
Hl1a:-:.~is::"mhll'. ;lnil ls I'Xt'(Ujlr (rulu (,.\.'t'ution • .. • nnll aUaehnwnt • .. • as 

~;~~ :-;l_:~,;~;m· t;!lu.l:-.. M tIl(' Code (Jf CIvil Pr()('I'~' 
(Antt'luk'4t- hy ~T~~t.s: l!i-;II. -l'. 1:):!":l, II. -, ~ 62.1 
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Public Utilities Code 
or Contra Costa 

Transit District Law--Counties o~ Alameda 

§ 25337. Aec:ll'oItld.' ben6flb nat ~ubl.ct to teg.a~ prot:QU; DOIlIa,lln.bUlt)' 
.\JI nu,T\I'Y ff'~'t'lw'd hy ,lIlY p ... -Nfln :\:-;. RI, annuity. lW'hSloll. rNir.·!l\(!nt aJlhW"n(~. 

~li~ahiiily I\:l.""m'nt, tlr dl',llh ht·uI·fit. from 1b(' rf'tiit'nt<'nt :ky~il."ll. and ull 1~ntrU.m. 
tinn~ tlnd tnl{"J"(>l'lt t:tlt"rr-o.n rduTll.-"d to Rlt)' m{'m'tw>l" nf tlif' fl·t1rr·Jlk~nt :My~tt'mf wllt1:ht~l" 
in thv 'lU'tual JM)~~'~i~.T~ of :-ODd1 t,t'TSOJI or ck'J~itl'lL !mmj'LI, Itr lm'/' . .:.hOfI hy hhn. 11li 
\In;I~ ... if.!n8.hll\ and iol "'s'L'mpt {rum 1'l.:("<!1t[iOIl .. .. • Iml! Hltadln;l'nt • .. to lID .... 

~~~1i<~)().ls of ttli' (,j)(l(' of Ch:it Pnm'(tuw. 

(AnU'u~k ... 1 by H[ats.l!J.70, t. 1;,~. I), • t 63.~ 

UnemplOyment Insurance Code § 988 (Basic unemplgyment and ~isability insurance) 

t 981. Ex •• ptto .. froM larnll ..... t. att.ohm •• t or IxeouUe. 
ContributiODs by worko .... po,able OJ! provided In tbls article, mall be ex .... '" from 

• • • atta.clament • • • and executloD pUrluant to Sectlon 600.16 oJ the CfIde .-.. - -
{)f Clyl1 P'J'<I('C'dur{', and from garnishment or IDJ other remedy tor the colleetIODS 
nt dt>blH. and lD th(> ('\"t'lJt or the Insoh'eney or baDkruptcJ' .of In empJo"er shan DOt 
be ",nold.rOO allY I'art of hi ..... 15 aDd mall lie pold to the dl_r prior to tile 
parmrDt of Dny ottwr rlalm 8R'atnst the elPPlo,ep, .. 
(Amendod h)· 91&1><.1970, c. 1523, p. -, t 14.) 

, 
Un!!flOyment Insurance Code § 1342 (Supplemental employer.pr&ns) • 

I 1342. IlYaUdl1y of •• Iv .. of HIIIIII !'Itbl.: ... I ..... t, rol ........... I,.t,-. 
of b .... t.: 1 .... pUO. of be ... h; In.lldlly.f ...... 11 ... ., 411"',.. 
to pay .onl.lb.II ......... 1 .... ., ... p'-y ... 

Any waher by aD1 penlOn of aD1 benefit or tlpl under thla • • • _ 10 
InTaIld. Benetlta • • • uDder this code, Incentive pa,rmento provldod bl ~on 
MOl, ,,"ymcu,. to OD indlvidu.l uuder • plan or .,.- estabillbed IQ' aD IIDJIIQJV 
Witi"Ch mMkt'lit proviMltuuc tor bla employa .. CCAl-rall,.. or tor a claa 01' peup of h1a 
employ"",," for tbe purpo .. of $uppleJDenUnl' DDempioflD"Dt OOlIIpe .... tIOD beIIeflta. 
ttl'Co not !l-uhJPct to aH8igmncnt. Nlt",fI.:IiIC, ur comwlltatlon, aDd are exempt hom • • • 
• ttarb"","t and exocutioo poraua"t -to Section. 8ro.175 aDd eoo.18 of the Code of 
Ch·1I I'r<>«'d" reo AUf agreement by anr I ndlvldu81ID the empto7 of IUI1 1'0 .... or 
roncern to pa,r an or aDY pertlo" of the ",ntrlbutlo ... required ot bls t'lIQ)IoJ'!l' ....... 
thla division is void. 
(Am",KWd by Stats.l!t61, c. 1l!36, p. 3114, , I; Stata.lll'l'O, c. liS23, p .. _, • elL) 
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Code of Civil Procedure § 690.18 

I 690.18 Exemptions; public pension, retirement, disability <>r death 
benefits; vaation credits 

(a) All money received by any person, Ii resident of the state, as a pen
sion, or a. an annuity or retirement or disability or death or other beDefit, 
or as a return of contributions and interest thereon, from the United States 
government. or from the state, or any county, city, or city and connty, or 
other political subdivision of the Illa te, or any public trust, or ))IIbUe cor
poration, or from the governing body of any of them, or from any public 
board or boards, or from any retirement, disability, or annuity system ea

. tabll.hed by any of them pursuant to statute, whether the same ahall be in 
tbe actual po8lIe1Ision of such peuioner or beneficiary, or deposited by bim, 

(b) All money held, controlled, or in process of distribution by the state, 
or a city, city and county, county, or other political subdivision of the 
state, or any public trust or public corporation, or the governing body of 
any of them, or by any public board or boards, deri oed from the contribu
tiona by the state or sueb city, county, city And county, or other political 
aubdivision, or sucb public trust, public C\lrporation, governin, body, or 
public board or boarda, or by any officer or employee thereof, fOf retire
ment or pension purposes or tbe payment of disability, death, or other 
benefita, or tb. payment of benefits payable to, or the reimbursement of 
benefits paid to; employeea thereof nnder the provisions of the Unemploy
ment IlIlIUranee Code, and all rights and benefits accrued or aecrutnc to 
any peno!I under any system established pursuant to statute by the lltllte, 
elty, city and """nty, county, or other political subdivision of the state, or 
any public trust or public corporation for retirement. annuity, or pension . 
Pllrpoel!ll or payment of disability or death benefita, and all vacation credita 
accumulated by a atate employee pursuant to the provisions of Seetion 18050 
of the Government Code, or any other public employee pursuant to any law 
for the accumulation of vacation credits applk'8b\e to sucb employee. Such 
moneys, benefits, and credits aballbe exempt without filing a claim of 
exemption .. provided in Seetion 690.~. 

(0) All money beld, controlled, or in process of distribution by any pri· 
vate retirement plan, including, but not limited to, union. retirement plana, 
or any profit-eharing plan designed and used for retirement purposes, or 
the payment of benefits lUI an annuity, pension, retirement allowance, dis
ability payment or deatb benefit from such retirement or profit-sharing 
plans, and ILlI contributioM and interest thereon returned to any member 
of any such retirement or profit-sbaring plan, are .xempt from execu~ 
attachment. or garnishment in any bankruptcy proceeding. This subdivi
sion sball not apply to any moneys held in any retirement program estab
Iisbed pursUaJlt to the federal "Self-Employed Individuals Tax Retirement 
Act of 1962" (P.L. 87-792; 76 Stat. 809),' nor to any moneys received in 
any manner by persons from any such retirement program so established. 
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Third Supplement to Memorandum 71-32 

EXHIBIT II 

§ 690.18 (added). Retirement plan; exemption from attachment and execution 

690.18. (a) As used in this section, "retirement plan" means a 

plan or system designed and used for the payment of retirement, dis

ability, or death benefits, including, but not limited to, any retire

ment system as defined in Section 28002 of the Corporations Code, any 

union or joint employer-employee retirement or disability plan, any 

profit-sharing plan designed and used for reti~eat .or dis-

ability purposes, and any public retirement or disability plan estab

lished by the state, or any county, city, or city and county, or other 

political subdivision of the state, or any public trust, public corpora

tion, or public board. 

(b) Except as provided in subdivision (c), there shall be exempt 

from attachment or execution all money, assets, and benefits held, con

trolled, or in the process of distribution by any retirement plan. 

(c) All money in the process of distribution by any retirement plan, 

or currently payable pursuant to such plan, is exempt from attachment and 

execution in the amounts and manner specified in Section 69O.6a. For 

the purpose of applying Section 69O.6a to this subdivision: 

(1) The beneficiary of the retirement plan shall be deemed an "em

ployee" of the plan. 

(2) The retirement plan shall be deemed an "employer." 

(3) The money being distributed or currently payable by such plan 

to a person shall be deemed his "earnings." 

(4) The interval at which the money is being distributed or is 

payable shall be deemed a "pay period." 
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c § 690.18 

'"( 

Comment. Section 690.18 is substantially revised to provide exemptions 

for retirement benefits consistent with the purpose of providing adequate re-

lief for retired persons generally as well as providing procedures for collec-

tion which are integrated with the Earnings Protection Law (Chapter 2.5 of this 
and 

Title) / the exemption of earnings generally. These provisions apply equally to 

both public and private retirement plans. See subdivision (a). 

Money (and other assets) held or controlled by or under any retirement or 

disability plan and not in the process of distribution are completely exempt 

from levy. See subdivision (b). T:'is continues former law as to public plans 

and as to many private plans. See former Code of Civil Procedure Section 690.18, 

Cal. Stats. 1970, Ch. 1523, § 44.5; former Corporations Code Section 28005, Cal. 

Stats. 1970, Ch. 1443, § 4. New Section 690.18 provides the same protection for 

all bona fide retirement plans designed and used for the payment of retirement, 

death, and disability benefits. 

When money is being or has been distributed to a retired or disabled person 

(or such person has the right to require them to be paid pursuant to the plan), 

such money is treated as "earnings" under Section 690.6a. Hence, it is subject 

to garnishment by the person's creditors in accordance with Chapter 2.5. See 

subdivision (c). Chapter 2.5 provides not only a procedure for collection 

(through service of a withholding order upon a person authorized to act on be-

half of the retirement plan) but also substantial limitations on the amounts 

which can be withheld. See Sections 723.50 and 723.51. 

Subdivision (b) of former Section 690.18 also protected certain benefits 

provided public employees under the Unemployment Insurance Code and vacation 

credits of such employees. The protection of unemployment benefits was dupli-

cated and is continued under Section 690.175. Vacation credits are properly 

treated as earnings under the Earnings Protection Law. That is, they are sub-

ject to garnishment as earnings when paid. See Section 723.11. 
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