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136.20(2) 4/7/71 

Memol'lUldum 71-30 

SubJeett StudT 36.20(2) - Ct\Ddf!1DMtion (Tentative Statute) 

You have a copy of the Tentative CcIIDprebensive Eminent I):GB1n StatlAte. 

We recently sent :you 8I1pplementa1 pages for thls statute. Witb two excep

tions, tile staff bas no suaestions for f'urtber cball6es in the revised 

cow of the statute at this time. One exception is a minor cbs. in sub

aivision (0) of Section 401 explB.ined below. The secom exception is 

cball6es in the possession prior to Judpent provisions (Division 7), wbich 

will be considered in a lleparate memoran4um. 

1be rest ot theee I18tertals bave either already been tentatively approved 

OJ' are staff reOQllMndB't101U1 wb1ch bave beeDp aDd Mou14 cozat1nQ8 to be, aetened 

fer consideration. Unless iDdiv1dual COIID1ss1eners bave questions coneernins 

these. JIIIlter1.s.1s, we do DOt plsn to disQUss them at the AprU 29-*7 1 meet1Il8. 

We do, however, urge :you to read them over carefully, espec1.s.1ly Chapters 5, 6, 

aDd 8 of Division 4 whlch were tentatively approved witb revisions in September. 

we made 

DlllIl". minor, nonsubstantive revisions in the prior draft which bave not. been 

reviewed W'the Commission. 
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Divisions 1 (pink), 2 (yellow), and 3 (green) 

We have added sCllle very brief Canments to the sections in Division 1. 

With this exception, these three divisions were reviewed previously by the 

Commission in this identical form, and the staff suggests no additional changes. 

Division 4 (white) 

Chapter 1. General Provisions. These sections are substantively identical 

to those previously tentatively approved. We have revised slightly the Comment 

to Section 300 (as previously directed by the Commission) and have added a Com

ment to Section 301. We suggest no additional changes. 

Chapter 2. Limitations on !fskings by Local Public Entities. Article 1, 

relat-ing to the resolution of neceSSity, has been retyped with absolutely no 

change. Eventually, this article will probably serve as a model for all public 

entities, but we are not ready for this step yet. FOlmer Article 2, relating to 

NtratNrlt01'ial condemnation, bas been renumbered Chapter 10 of this division 

(new Section 490). We suggest no additional changes in either of these articles. 

Chapters 3 and 4. L1mitation. on Takings by Public v!;llities; Limitations 

on Taki!!8s by Other CClIldemnors. These are nothing more than chapter titles. 

Chapter 5. Future Use. Section 400 has not been changed. Section 401, 

however, bas been extensively revised in conformity with the Commission's 

directions at the September 1970 meeting. You should note that subdivision 

(a) has been added to define "date of use" as used in this section. Subdivision 

(b) states the basic limitation on takings for future use, b!:., that the property 

taken must be used within seven years frcm the date of adoption of the resolu-

tion of necessity or such longer period of time as is reasonable. Subdivision 

(c) sets forth a notice provision under which the condemnor must advise the 

condemnee of the potential future use issue. Subdivision (c) presently requires 
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c 
that this notice be given whenever the condemnor plans that the date of use will 

be more than three years from the date of adoption of the resolution of necessity. 

The staff believes that three should be changed to seven years. Only where the 

condemnor believes that the date of use will be more than seven years from the 

date of adoption of the resolution does the condemnee have a really meaningful 

opportunity to challenge the taking and we believe only in this situstion should 

the condemnor have to give notice of this issue. The three-year provision is 

a now meaningless remnant left over from a prior draft when the recitation of 
, 

use within three years was "conclusive" as to this matter. It seems that the 

choice now is between making the condemnor give notice either in every ease or 

only where the condemnor knows that there is a real issue involved. The staff 

opts for the latter solution. Subdivisions (d) and (e) are self-explanatory and . 

represent the Commission's decisions at the last meeting. With the change sug-

gested in regard to subdivision (c), the staff hopes that Section 401 can and 

should now be tentatively approved. (We have also attached as Exhibit I a news-

paper clipping--Los Angeles Daily Journal, 8/24/70--that we thought you would 

find of interest.) 

Chapter 6. Substitute Condemnation. This chapter was tentatively approved 

with substantial revisions at the September 1970 meeting. The staff believes 

that you will want to read these sections over carefUllyj however, we have no 

suggestions for further changes. Should public utilitieS be given substitute 

eonde!IlDation author! ty? 

Chapter 7. Excess Condemnation. We have reproduced for incluSion here 

the materials previously approved for distribution for comment. Certain changes 

will have to be made in this chapter in connection with the procedure for raising 

the right to take issue. However, we do not want to do this until we have re-

ceived and discussed the comments on this topic. Accordingly, we do not want to 

spend any time on this chapter at the April 29-May 1 meeting. 
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Chapter 8. More Necessary Public Use. This chapter was tentatively approved 

in part in July and the remainder in September. Further changes may be necessary 

after these sections have been distributed for comment; however, we have no aug-

gestions for change now. 

Chapter 9. Condemnation for Consistent Use. This chapter has not been 

approved, but we plan to discuss it in a separate memorandum at a future meet-

ing; accordingly, we do not wish to consider the issues it raises at the 

April 29-May 1 meeting. 

Chapter 10. Extraterritorial Condemnation. As indicated above, this is 

merely former Section 320, renumbered as Section 490. Eventually, the principle 

expressed in this section may be broadened to apply in some way to other con-

demnors. However, we suggest no further changes at this time. 

Chapter 11. Preliminary Location. Survey, and Tests. This chapter was 

tentatively approved at the September 1970 meeting. we suggeat no additienal 

changes. 

Division 5 (gold) and 6 (blue) 

These are nothing more than poasible sulJject titles. 

Division 7 (buff) 

This division ldll be considered in detail in a separate memorandum. 

Division 8 (pink) 

We have prepared a skeletal outline of the division ·and included preliminary 

staff recommendations with respect to the response to a complaint in condemnation. 

We do not, however, plan any discussion of this division at the April 29-May 1 

meeting. We will soon be considering a report from our consultant on procedural 

aspects. 
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Division 9 (yellow) 

Suggested division title only. 

Division 10 (green) 

This division, based on the Commis&1oo's recOlllllendation which ws enaeted 

into law by the 1970 Legislature, was approved for inclusion in the Tentative 

Statute at the September 1970 meeting. The staff suggests no additional changes. 

Amendments, Additions, Repeals (white) 

A number of new sections have been included as a result of the Commission's 

action at the JUly and September 1.970, and Mirch 1971 meet1Jlgs. See the following 

sections: 

Code of Civil Procedure 

1238(6), (9), (10), (14), (16), (19), (22) 
1238.1 
1238.2 
1238.3 
1242 
1242.5 
1243·4 
1243.5 
1243.6 
1243.7 
1252 
1253 
1254 
1266 
1266.1 
1273.01-1273-06 

Government Code 
15554 
16425-16427 

Public utilities Code 
622 
624 

Streets and Highways Code 
104.1 
943.1 

water Code 
254 
8590.1 
ll575.2 
43533 

The Commission has already reviewed these sections and no further action 

seems necessary or desirable at this time. 
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EXHIBIT I 
THE LOS ANGELES 

DAIL'f JOURNAL Mondav. Augu.1 24. 1970 

City Councilmen Vote· to Acquire 
More I nternationa I Airport Land 

Tbe Los AnIe1es lulernatioDal 
Airport is _ one step closer 10 
~quirin8 m~ East Westcluster 
land, despite a IJ'OIIP of property 
owners' c:omplainls that !bey are 
beiDi "raiIroacIed out of exialeoce." 

'I1Ie Cil)' CouDcIl voted ... 2 to All
pro~e an llIdultry and TTa. 
prove an lodustry aDd Trani
portatiOD CGmmlIIee rejlGl'l ap
deamaliaDardin_ferl'lt_of 
Iaad !be AIrport ..,. it ... for 
fWa'e1lle. 

".. IaclID qIMtIIa is pari of !be 
IDIIIlCnlle aIIIi ...... 1 ... _ 27t 
bDId-out parcels _tiered amGal 
!bole already ecquited. b1 the 
Airport.lllrOtJ~l. vnluntary .ale and 
purcllue. . ' 

'I1Ie land is parl of an orl&iJIal 
ordinaDce requesting AirpaI1 1M IIII' 
8 safety aDd clear·"",' approach to 
the north runway compIeI:. TIIII 
oriCioal request _I_1M 1211 parcels 
of land, of wIticlI ell already ...... e 
been purdlMed. 

CouncllwomaD Pat a-n. wbGM 
dI8lrIct incl..... !be area, voted 
.. mIlS! report approval. She llid 
tbat a1tl1ou1b tile c-cu -.euld be 
crilieiaelllGr wUaa __ way, IIIe 
eouId not .....,n ClllllllnMaIillll. 

&be saUl tile IaIId In .-a- -
not deIlDed 10 her JIIiad • a ~ 
zane and Ibat the Airport bad not . 
been specific enough in iti plana for 
tile land's future use. 

"I feel it is a mistake. to condemn 
so large an area witbout lInowilll lis 
l..tare use." she said. 

The Council earlier voted 6-1 not 10 
allow East Weslcbener residenl& 
present any public hMring time. 
OppositiOQ to tbe bearing was baaed 
on !lie fact tbat residetlts already 
had lengtby lleal'inp durilll prior 
commil~ Sl'SS;Pns. 

Residents voiced tlltir ~, 
however .lhroIch qactl!i<>M' .eai:I'~ 
.... , ...... """""limen w AirpOrt of· 
ficlals. - . 
. Specificall~, rC"ldl'nt~ askt~d 

-. 

.bl)~lt Jntt're.&t rates and thf' 
possibtl,ty of enacting Ip .... 
agreement. willi !lie Airport. : 

'I1Iey wen! told by Airport nlficiala 
IIIaI lease agreement& 'were not. 
feasible. 'I1Iey Wen! alao told thaI lbe 
land would only be used lor airport 
facililiea an~ lbat acqulaltion of it . 
wu DDt • ur.l .tale Yenture. n 

Airport otIict.Ia said !he 1.IDd. 
milbt be IIIed for addiliooaJ parking 
aad a rllpid-trantit system. 

Supporter. of !he c:oadenInatioD 
ordIaance, includins Councilman 
Loui. R. HoweU. said it would DOt be 
fair to aUow some Wesldleeler 
r-identl a chance to keep Ibeir . 
property. He llid If !he CouneiJ did 
noIlIJIPI'OVe !he condemnation, lilt!;)' 
would be aceuled of ,ivins 
...... 11aI tnatmoml" to lOme ol 
!he reIIdenta. 

COWlcilman Jobn Ferraro 
clIaIrmu of !be llIduatry Com: 
lIIitlee, said aPJII'CWai ol !he COlI
detnnatioa IOU a diffICult decisioo. 

He said Ilia committee baaed Ibeir 
decisioo, in part, 011 !lie impairinll 
noJae laclan prMelIt in lbe area. 

VoIiq wilb Mrs. RIISSe\I against 
condemnation w.. Councilman 
Jam. Potier. 

He said !be CollllCiI bad delayed 
too Jonc 011 the mIller and had 
"loeIIed lhemseivel ill." 

Accordin, to 8 n airpo rt 
spokeunan, !be situation is "stW 
llanllinl·" 

After !be ordinan~ i. drawn up, il 
mlal be checked by lbe PlaMiDI 
Department and tben it must return 
to !lie COUIIeiJ tor lillal approv4ll. 
If !be condemoatioo is approved. 

raIdenees are expected to bring 
about $4.70 a Iquar. f.ot. includina 
Iud ud improvem~·"·" 
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COMPREHENSIVE STATUTE 

DIVISION 1. PRELIMINARY PROVISIONS AND CONSTRUC'I'ION (§ 1 !l~) - !!!! 

DIVISION 2. WORDS AND PHRASES DEFINED (§ 100 !l~) - lELLOW 

DIVISION 3. GENERAL PROVISIONS (§ 200!1 seq.) - !!& 

DIVISION 4. THE RIGH'l' TO ~KE (§ 300!1 seq.) -~ 

Chapter 1. General Provisions (§ 300 !l!!i:.) 

Cbapter 2. 

Chapter 3. 

Chapter 4. 

Chapter 5. 

Chapter 6. 

Chapter 7. 

Chapter 8. 

Chapter 9. 

Chapter 10. 

Limitations OIl Takings by Local Public Entities (§ 310 ~ se,.) 

Limitations on Takings by Public Utilities (§ 350 !1 seq.) 

Limitations on Takings by Other Condemnors (§ 380 ~ ~) 

Future Use (§ 400 !1 seq.) 

Substitute Condemnation (§ 410 !1 ~) 

Excess Condemnation (§ 420 !l ~) 

Nore Necessary Public Use (5 450 !! .!!!1:.) 

Condemnation for Consistent Use (§ 470 !1 seq.) 

Extraterritorial Condemnation (§ 490 .!! ~) 

Chapter 11. Preliminary Location, Survey, and Tests (§ 500 ~ ~} 

o:rvISION 5.. .JUST COMPENSATION AND )lEASUQB til DAJMBS. <t J..OOO..5 seg..) -~ 

Chapter 1. General Provisions 

Chapter 2. Relocation Expenses 

Chapter 3. Additional Items of Compensation 

Chapter 4. Proration of Taxes 

Chapter 5. Delay CCIIDJlellsation (Interest) 

Chapter 6. Litigation Expenses 

DIVISION 6. APPORTIONMENT AND ALLOCATION OF '!HE AWARD (§ 1100 !! seg.) - !!d! 
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DIVISION 7. DEPOSIT OF PROBABLE JUST COMPENSATION PRIOR TO .rt1JX}MEET; OBTAINIBl 
POSSESSION PRIOR TO FINAL JUDGMENT (§ 1268.01 !!~) - BUFF 

Chapter 1. Deposit of Probable Just Compensation Prior to Judgment 
(§ 1268.01 et ~) 

Chapter 2. Possession Prior to Judgment (§ 1269.01!! seq.) 

Chapter 3. Deposits and Possession After Judgment (§ 1270.01!!~) 

DIVISION 8. PROCEDURE (§ 2000 !!~) - .!l!!! 

Chapter 1- Jurisdiction and Venue (§ 20oo!!~) 

Chapter 2. Complaint (§ 2100 !!~) 

Chapter 3. Summons (§ 2200 et ~) 

Chapter 4. Parties (§ 2300 !!~) 

Chapter 5. Response to Complaint (§ 2400 !!~) 

Chapter 6. Trial Practice (§ 2500 !! !!3..:.) 

Chapter 7. Judgment (§ 2600 et ~) 

Chapter 8. Payment of Judgment (§ 2700 !! ~) 

Chapter 9. Abandonment (§ 2800 et !!3..:.) 

Chapter 10. New Trials and Appeals (§ 2900 !! !!3..:.) 

DIVISION 9. EXCHANGE OF VALUATION DATA (§ 3000 et seq.) - YELLOW 

DIVISION 10. ARBITRATION OF COMPENSATION IN ACQUISITIOO'S OF PROPERTY FOR PUBLIC 
USE (§ 3500 et~) -~ 

EXISTING CODES 

AlmfDMENTS, ADDITIONS, REPEALS -~ 
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COMPREHENSIVE STATUTE 

!!e 
DIV!SION t. PRELIMINARY PROVISIONS ~ CONSTRlICTION -------.- 1 

§ 1. 

§ 3. 

§ 4. 

§ 5. 

§ 6. 

§ 7. 

§ 8. 

S 9. 

§ 10. 

SLl. 

Short title ------------------------------- 1 

Constitutionality ------------------------- 2 

Construction of code ---------------------- 3 

Effect of headings ------------------------ 4 

References to statutes --------------------. 5 

"Division," "chapter," "article," "section," 
"subdivision," and "paragraph" ---------- 6 

Construction of tensea -------------------- 7 

Constrtetion of g&nders ------------------- 8 

Construction of singular and pllU'al ------- 9· 

Psball".ua4 ~ -------... --.................. --•• 



COMPREHENSIVE STA'l'Om § 1. • 

Tentatively approved April 1970. 

DIVISION 1. PRELIMINARY PROVISIONS AND CONSTRUCTION 

§ 1. Short title 

1. This code shall be known as the Eminent Demain Code. 

Comment. Section 1 is similar to ccmparable sections in recently 

enacted CaUf'ornia codes. !.:,h. Evidence Code § 1; Vehicle Code § 1. 

_ 1 _ 



Preliminary Provisions and Construction 

§ 3. Constitutionality 

COMPREHENSIVE STATUTE § 3 

Tentatively approved April 1970 

3. If any provision or clause of this code or application 

thereof to any person or circumstances is held invalid, such 

invalidity shall not affect other provisions or applications of 

the code which can be given effect without the invalid provision 

or application, and to this end the provisions of this code are 

declared to be severable. 

Comment. Section 3 is the same as Section 3 of the Evidence Code and 

Section ll08 of the Commercial Code. 
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Preliminary Provisions and Construction 

§ 4. Construction of code 

COMPREHENSIVE STATUTE § 4 

Tentatively approved April 1970 

4. Unless the provision or context otherwise requires, these 

preliminary provisions and rules of construction shall govern the 

construction of this code. 

Comment. Section 4 is a standard provision in the various California 

codes. ~,Evidence Code § 4; Vehicle Code § 6. 
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Preliminary Provisions and Construction 

§ 5. Effect of headings 

COMPREHENSIVE STATUTE § 5 

Tentatively approved April 1970 

5. Division, chapter, article, and section headings do not 

in any manner affect the scope, meaning, or intent of the pre

visions of this code. 

Comment. Provisions similar to Section 5 appear in almost all of the 

existing California codes. ~,Evidence Code § 5; Vehicle Code § 7. 
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Preliminary Provisions and Construction 

§ 6. References to statutes 

COMPREHENSIVE STATUTE § 6 

Tentatively approved April 1970 

6. Whenever any reference is made to any portion of this code 

or to any other statute, such reference shall apply to all amendments 

and additions heretofore or hereafter made. 

Comment. Section 6 is a standard provision in various California codes. 

!.:.S.:.., Evidence Code § 6; Vehicle Code § 10. 
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COMPREHENSIVE STATUTE § 7 

Tentatively approved April 1970 

Preliminary Provisions and Construction 

§ 7. tlDivision,'t "chapter," Uarticle,ft "section," "subdivision,u and 
"paragraph" 

7. Unless otherwise expressly stated: 

(a) "Division" means a division of this code. 

(b) "Chapter" means a chapter of the division in which that 

term occurs. 

(c) "Article" means an article of the chapter in which that 

term occurs. 

(d) "Section" means a section of this code. 

(e) "Subdivision" means a subdivision of the section in 

which that term occurs. 

(f) "Paragraph" means a paragraph of the subdivision in 

which that term occurs. 

Comment. Section 7 is the same as Evidence Code § 7. Somewhat similar 

provisions appear in various California codes. E.g., Vehicle Code § U. 

See also Code Civ. Proc. § l7(8}. 
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Preliminary Provisions and Construction 

§ 8. Construction of tenses 

COMPREHENSIVE STATUTE § 8 

Tentatively approved April 1970 

8. The present tense includes the past and future tenses; 

and the future, the present. 

Comment. Section 8 is a standard prOVision in various California codas, 

~, Evidence Code § 8; Vehicle Code § 12. See also Code Civ. Froe. § 17. 

,. 
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Preliminary Provisions and Construction 

§ 9. Construction of genders 

COMPREHENSIVE STATUTE § 9 

Tentatively approved April 1970 

9. The masculine gender includes the feminine and neuter. 

Comment. Section 9 is a standard provision in various California codes. 

E.g., Evidence Code § 9; Vehicle Code § 13. See also Code Civ. Pree. § 17. 
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Preliminary Provisions and Construction 

§ 10. Construction of singular and plural 

COMPREHENSIVE STATUTE § 10 

Tentatively approved April 1970 

10. The singular number includes the plural; and the plural, 

the singular. 

Comment. Section 10 is a standard provision in various California codes. 

E.g., Evidence Code § 10; Vehicle Code § 14. See also Code Civ. Proc. § 17. 
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Preliminary Provisions and Construction 

§ 11. "Shall" and ''lllay'' 

COMPREHENSIVE STATUTE § 11 

Tentatively approved April 1970 

11. "Shall" is mandatory and "may" is permissive. 

Comment. Section 11 is a standard proviSion in various California codes. 

E.g., Evidence Code § 11; Vehicle Code § 15. 

- 10 -



COM PRE H P; N S I V EST A T U T.E 

~ 

DIVISION 2. WORDS AND PHRASES DEFINED --------------------- 1 

§ 100. Application of definitions ---------- 1 

§ 101. Property ---------------------------- 2 

§ 102. Nonprofit college ------------------- 3 

§ 104. City -------------------------------- 4 

§ 105. County ------------------------------ 5 

§ 106. Local public entity------------------ 6 

§ 107. Person ------------------------------ 7 

§ 108. Public entity ----------------------- 8 

§ 109. State ------------------------------- 9 

§ 110. Statute ----------------------------- 10 



DIVISION 2. WORDS AND PHRASES DEFINED 

§ 100. Application of definitions 

COMPRBHENSIVE STATUTE § 100 

Tentatively approved April 1970 

100. Unless the provision or context otherwise requires, 

these definitions govern the construction of this code. 

Comment. Section 100 is a standard provision found in the definitional 

portion of recently enacted California codes. See,~, Evidence Code § 100; 

Vehicle Code § 100. 
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Words and Phrases Defined 

§ 101. Property 

COMPREHENSIVE STATlJl'E § 101 

Tentatively approved April 1970 

101. "Property" includes real and personal property and any 

right or interest therein and, by way of illustration and not by 

way of limitation, includes rights of any nature in water, subsur

face rights, airspace rights, flowage or flooding easements, air

craft noise or operation easements, rights to limit the use or 

development of property, public utility franchises, and franchises 

to collect tolls on a bridge or highway. 

Comment. Section 101 is intended to provide the broadest. 

possible definition of property and to include any type of interest in 

property that may be required for public use. It is expected that this 

definition will be improved as the Commission's work on condemnation law 

progresses. 
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COMPREHENSIVE STATUTE § 102 

Tentatively approved April 1970 

Words and Phrases Defined 

§ 102. Nonprofit college 

102. "Nonprofit college" means an educational institution 

that is authorized to exercise the power of eminent domain under 

Section 30051 of the Education Code. 

Comment. Section 30051 is a new section to be added to the 

Education Code in the legislation relating to the right to take. 
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COMPREHENSIVE STATUTE § 104 

Tentatively approved April 1970 

Words and Phrases Defined 

§ 104. City 

104. "City" includes city and county. 

- 4 -
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COMPREHENSIVE STATUTE § 1-05 

Tentatively approved April 1970 

Words and Phrases Defined 

§ 105. COWlty 

105. "County" includes city and cOWlty. 

- 5 -



COMPREHENSIVE STATUTE § 106 

Tentatively approved April 1970 

Words and Phrases Defined 

§ 106. Local public entity 

106. "Local public entity" means any public entity other than 

the state. 

) , 

" 

'. 
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Words and Phrases Defined 

§ 107. Person 

COMPREHENSIVE STATUTE § 107 

Tentatively approved April 1970 
Revised May 1970 

107. "Person" includes any public entity, individual, 

association, organization, partnership, trust, or corporation. 
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Words and Phrases Defined 

§ 108. Public entity 

COMPREHENSIVE STATUTE § 108 

Tentatively approved April 1970 
Revised May 1970 

108. "Public entity" includes the state, a county, city, 

district, public authority, public agency, and any otber political 

subdivision in the state. 

Comment. Subject to further review, the Commission has determined 

that, if "public corporations" are granted the power of eminent domain, 

the term "public corporation" will be defined and a section included 

which provides that, "unless otherwise provided by statute, a public 

corporation shall have the same rights, powers, and duties as a local 

public entity." 
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COMPREHENSIVE STATU'lE § 109 

Tentatively approved April 1970 

Words and Phrases Defined 

§ 109. State 

109. "State" means the State of California and includes the 

Regents of the University of California. 
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COMPREHENSIVE STATUm § 110 

Tentatively approved April 1970 

Words and Phrases Derined 

§ 110. Statute 

110. "Statute" means a constitutional provision or statute, 

but does not include a charter provision or ordinance. 

r 
'-.. 
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COMPREHENSIVE STATUTE § 200 ~ ~ 

Staff recommendation 

DIVISION 3. GENBRAL PROVISIONS 

Chapter 1. Right of eminent domain may be exercised only as provided in 

this code unless otherwise specifically provided by statute. 
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COMPREHENSIVE STATUTE 

DIVISION 4. THE RIGHT TO TAKE __________________ _ 
~ 
I-I 

CHAPTER 1. GENERAL PROVISIONS I-I -----------------
§ 300. Condemnation permitted only for a public use_ I-I 

§ 301. Condemnation permitted only where authorized 
by statute_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 1-3 

§ 302. Condemnation permitted only when necessity 
established 1-4 ----------------

§ 303. Right to acquire any necessary right or 
interest_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 1-5 

§ 304. Joint exercise of condemnation power pursuant 
to Joint Powers Agreements Act_ __ _ __ _ 1-6 

CHAPTER 2. LIMITATIONS ON TAKINGS BY LOCAL PUBLIC ENTITIES II-I 

Article 1. Resolution of Necessity II-I ------------
§ 310. 

§ 311. 

§ 312. 

§ 313· 

Resolution of necessity required II-I -------
Contents of resolution II-2 ------------
Adoption of resolution 11-3 ------------
Effect of resolution 11-4 -------------

CHAP'lER 3. LIMITATIONS ON TAKINGS BY PUBLIC UTILITIES 

§ 350 .=! ~ 

CHAPTER 4. LIMITATIONS ON TAKImS BY OTHER CONDEMNORS 

§ 380.=! ~ 

CHAPTER 5. FUTURE USE V-I ---------------------
§ 400. Authorization to acquire prqlerty for future 

use V-I --------------------
§ 401. Acquisitions for future use _________ V-3 

CHAP1ER 6. SUBSTITU1E CONDEMNATION _____________ _ VI-I 

§ 410. Definitions VI-I -----------------
§ 411. Condemnation of substitute property where 

owner of necessary prqlerty has power to 
condemn property for use to which substi-
tute property will be devoted _______ VI-2 
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CHAPTER 7. 

CHAPTER 8. 

§ 412. Condemnation of substitute property where 
owner of necessary property lacks power to 
conde~ property for use to which substi-
tute property will be devoted _______ VI-5 

§ 413. Condemnation to provide access to public road VI-10 

§ 414. Special statutes not affected ________ VI-14 

EXCESS CONDEMNATIo:l ________________ VII-l 

§ 420. Voluntary acquisition of physical or finan-
cial remnants VII-l 

§ 421. Condemnation of physical or financial 
remnants __________________ VlI-3 

§ 422. Disposal of acquired physical or financial 
rcmnants __________________ VII-13 

MORE NECESSARY PUBLIC USE _____________ VIII-l 

§ 450. "Property appropriated to a public use" ___ VIII-l 

§ 451. Property appropriated to a public use may be 
taken only for more necessary use _____ VIII-3 

§ 452. Use by state more necessary than other uses _VIII-4 

§ 453. Use by public entity more necessary than 
use by other persons ____________ VIII-5 

§ 454. Property appropriated to a public use by 
cities, countie8, or certain special 
districts _________________ VIII-7 

§ 455. Procedure fur r~ising and resolving more 
necessary public use issue _________ VIII-10 

CHAPTER 9. CONDEMNATIOCT FOR CONSISTENT USE _________ _ IX-l 

§ 470. 

§ 471. 

"Property appropriated to a public use" __ _ 

Taking for consistent use _________ _ 

IX-l 

IX-2 

CHAPTER 10. EXTRATERRITORIAL CONDEMNATION_ _ _ _ _ _ _ _ _ _ _ X-l 

§ 490. Condemnation outside territorial limits of 
local public entity _ _ _ _ _ _ _ _ _ _ _ _ X-l 
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COMPREHENSIVE STATUTE § 300 

Tentatively approved June 1970 

The Right to Take 

DIVISION 4. THE RIGHT TO TAKE 

Chapter 1. General Provisions 

§ 300. Condemnation permitted only for a public use 

300. The power of eminent domain may be exercised only to 

acquire property for a public use. Where the Legislature provides 

by statute that a use, purpose, object, or function is one for 

which the power of eminent domain may be exercised, such action is 

a declaration by the Legislature that such use, purpose, object, or 

function is a public use. 

Comment. The first sentence of Section 300 reiterates the basic 

constitutional requirement that property may be acquired by eminent 

domal.·n only for a "publl'C use." Cal Const Art I § 14· U S Canst . ., ., ,.. ., 
Amend. XIV. 

The second sentence is included in Section 300 to avoid the need 

to state in each condemnation authorization statute that the taking by 

eminent domain under that statute is a taking for a public use. For 

example, Section 104 of the Streets and Highways Code authorizes the 

acquisition of property by eminent domain for state highway purposes. 
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COMPREHENSIVE STATUTE § 300 

Tentatively approved June 1970 

Section 300 provides that such legislative action is also deemed to be 

a legislative declaration that state highway purposes constitute a 

public use. Section 300 supersedes former Section 1238 of the Code 

of Civil Procedure, which purported to declare the public uses for 

which property could be taken by eminent domain. 

The fact that Section 300 declares that a particular use for 

which the power of eminent domain may be exercised is a public use 

does not preclude judicial review to determine whether the proposed 

use in the particular case is actually a public use. ~,City & 

County of San Francisco v. Ross, 44 Cal.2d 52, 279 P.2d 529 (1955). 

Nevertheless, the Legislature's declaration that the particular use 

is a public use will be accepted as controlling unless clearly 

erroneous and without reasonable foundation. ~,People v. Superior 

Court, 68 Adv. Cal. 206, 210 (1968); Housing Authority v. Dockweiler 

14 Cal.2d 437, 449-450, 94 P.2d 794, 801 (1939). Doubts are resolved 

in favor of the legislative declaration. University of So. Calif. 

v. Robbins, 1 Cal. App.2d 523, 525-526, 37 P.2d 163, 164 (1934). A 

legislatively authorized taking will be upheld if the taking is for a 

"use which concerns the whole community, or promotes the general interest 

of such community in its relation to any legitimate [governmental objec-

tiveJ." Bauer v. Ventura County, 45 Ca1.2d 276, 284, 289 P.2d 1, 6 (1955). 

For further discussion, see Capron, Excess Condemnation in California--

A Further ExpanSion of the Right to Take, 20 Hastings L.J. 571, 574-576 

(1969); Note, The Public Use Limitation on Eminent Domain: An Advance 

Requiem, 58 Yale L.J. 599 (1949). 
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COMPREHENSIVE STATUTE § 301 

Tentatively approved April 1970 

The Right to Take 

§ 301. Condemnation permitted only where authorized by statute 

301. The power of eminent domain may be exercised to 

acquire property for a public use only by a person authorized 

by statute to exercise the power of eminent domain to acquire 

such property for that use. 

Comment. Section 301 codifies the prior law that no person can con-

demo property for a particular public use unless the Legislature has dele-

gated the power to that person to condemn property for that use. E.g., 

San Francisco v. Ross, 44 Cal.2d 52, 55, 279 P.2d 529, 531 (1955); Pegple 

v. S~erior Court, 10 Cal.2d 288, 295-296, 73 P.2d 1221, 1225 (1937); Sierra 

Madre v. S~erior Court, 191 Cal. App.2d 587, 590, 12 Cal. Rptr. 836, 838 

(1961); Eden Memorial Park Ass'n v. Superior Court, 189 Cal. App.2d 421, 

425, 11 Cal. Rptr. 189, 192 (1961); City. of Menlo Park v. Artino, 151 Cal. 

App.2d 261, 266, 311 P.2d 135, 139 (1957). 
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COMPREHENSIVE STATUTE § 302 

Tentatively approved May 1970 

The Right to Take 

§ 302. Condemnation permitted only when necessity established 

302. Before property may be taken by eminent domain, all 

of the following must be established: 

(a) The proposed project is a necessary project. 

(b) The proposed project is planned or located in the 

manner which will be most compatible with the greatest public 

good and the least private injury. 

(c) The property sought to be acquired is necessary for 

the proposed project. 
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The Right to Take 

COMPREmNSIVE STATU'm § 303 

Tentatively approved April 1970 
Revised June 1970 

§ 393. Right to acquire any necessary right or interest 

303. Except to the extent limited by statute. lIllY person 

authorized to acquire property for a particular use by eminent 

domain may exercise the power of eminent domain to acquire any 

right or interest in property necessary for that use. 

Comment. Section 303 supersedes former Section 1239 of the Code 

of Civil Procedure insofar as that section specified the type of 

interest--whetber a fee or lesser interest--that might be acquired by 

eminent domain. 

Sect.ion 303 permits any eondemn« to take whatever intel'Nt is 

required for a particular use subject, of course, to a showing that 

such interest is necessary for such use. See Section 302 of the 

Comprehensive Statute. Section 303 is generally consistent with 

the former law that permitted a public entity to take a fee rather tban 

merely an easement. See former Code Civ. Proc. § 1239(4)(10aal public 

entities). However, under former law, most privately owned public 

utilities and some local public entities were permitted to acquire 

only an easement except in certain circumstances. See former Code 

Civ. Proc. § 1239. Moreover, under former law, the distinction generally 

made was between taking a fee or an easement, and Section 303 permits 

taking of the fee or any other right or interest. See Section 101 of 

the Canprehensi ve Statute (defining "property"). 
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The Right to Take 

COMPREHENSIVE STATUTE § 304 

Tentatively approved February 1970 
Revised April 1970 
Revised May 1970 

§ 304. Joint exercise of condemnation power pursuant to Joint Powers 

Agreements Act 

304. (a) As used in this section, "public agencies" includes 

all those agencies included within the definition of' "public agency" 

in Section 6500 of' the Government Code. 

(b) Two or more public agencies may enter into an agreement 

f'or the joint exercise of' their respective powers of' eminent domain, 

whether or not possessed in cammon, f'or the acquisition of' property 

as a single parcel. Such agreement shall be entered into and per-

f'ormed pursuant to the provisions of' Chapter 5 (commencing with 

Section 6500) of Division 7 of Title 1 of the Government Code. 

Comment. Section 304 authorizes several public agencies to 

acquire a particular parcel under the Joint Powers Agrrements Act, not 

only where the particular parcel is needed for a joint project but also 

where each of the agencies requires a portion of' the parcel f'or its own 

purposes. The section is based on former Education Code Section l5007.5. 

Section 15007.5. however, applied only where a school district was a 

party to the joint powers agreement, and Section 304 is not so restricted. 
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COMPREHENSIVE STATUTE § 310 

Tentatively approved May 1970 

The Right to Take 

Chapter 2. Limitations on Takings by Local Public Entities 

Article 1. Resolution of Necessity 

§ 310. Resolution of necessity required 

310. An eminent domain proceeding may not be commenced 

by a local public entity until after its governing body has 

adopted a resolution of necessity that meets the requirements 

of this chapter. 

II-l 
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The Right to Take 

§ 311. Contents of resolution 

COMPREHENSIVE STATU'lE § 311 

Tentatively approved May 1970 
Revised June 1970 

311. The resolution of necessity shall expressly set forth 

all of the following: 

(a) A general description of the proposed project and a 

reference to the specific statute authorizing the local public 

entity to exercise the power of eminent domain to acquire property 

for such project. 

(b) A description of the parcel or parcels of property to be 

acquired for the proposed project and the relationship of each 

such parcel to the proposed project. 

(c) A declaration that the legislative body of the local 

public entity has found and determined each of the following: 

(1) The public interest and necessity require the proposed 

project. 

(2) The proposed project is planned or located in the manner 

which will be most compatible with the greatest public good and 

the least private injury. 

(3) The property described in the resolution is necessary 

for the project. 
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The Right to Take 

§ 312. Adoption of resolution 

COMPREHENSIVE STATU'lE § 312 

Tentatively approved May 1970 

312. The resolution of necessity must be adopted by a 

vote of not less than two-thirds of all of the members of the 

governing body of the local public entity. 
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COMPREHENSIVE STATUTE § 313 

Tentatively approved May 1970 

The Right to Take 

§ 313. Effect of resolution 

313. (a) If the property described in the resolution is 

located entirely within the boundaries of the local public entity, 

the resolution of necessity conclusively establishes the matters 

referred to in Section 302. 

(b) If the property described in the resolution is not 

located entirely within the boundaries of the local public 

entity, the resolution of necessity creates a presumption that 

the matters referred to in Section 302 are true. This pre-

sumption is a presumption affecting the burden of producing 

evidence. 

Note: Tentative approval of this section does not foreclose further 

review or changes providing broader justiciability of the 

matters covered herein. Nor does it affect in any' way th~ 

'justiciability of such issues as "excess condemnation," 

"substitute condemnation," "protective condemnation," 

"future use," and the like. The issue whether the resolution 

may be attacked by a showing of actual fraud has been ex-

pressly reserved. 

c 
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The Right to Take 

COMPREHENSIVE STATUTE § 400 

Tentatively approved June 1970 

CHAP.rm 5. FUTURE USE 

§ 400. Authorization to acquire property for future use 

400. The authority to acquire property by eminent domain 

for a public use includes authority to exercise the power of 

eminent domain to acquire property to be used in the future for 

that public use. 

Comment. Section 400 continues prior case law and ~ clear 

that statutory grants of condemnation power carry with them the power 

to condemn property in anticipation of the condemnor's future needs. 

See .. ~. Sental Pac. Ry. v. Feldman, 152 Cal. 303, 309, 92 P. 849, 

852 (1907); City of Los Angeles v. Pomeroy, 124 Cal. 597, 616, 57 p. 585, 

591 (1899); San Diego Gas & Elec. Co. v. Lux Llpd Co., 194 Cal. App.2d 

472, 480-481., 14 Cal. Rptr. 899, 904-905 (1961). Ile.aldt& til, cztat.ence 

of the implied power, condemnation for future use W&8 ~~1y ~cifi

cally authorized by statute for a few condemnors for particular purposes. 

See, ~, Cal. Stats. 1968, Ch. 354, § 1, p. 736 (former Cal. Sts. & 

Hwys. Code § 104.6) (Department of Public Works authorized to acquire 

real property for future highway needs); Cal. Stata. 1957, Ch. 2104, 5 1 

p. 3729 (former Cal. Water Code § 258) (Department of Water Resources 

authorized to acquire real property for future state dam and water 

purposes). Section 400 obviates the need for these additional statu

tory statements which have accordingly been repealed. [NB. the stert 



COMPREHENSIVE STATUTE § 400 

Tentatively approved June 1970 

has not attempted to locate all of these provisions. This task has 

been postponed so that it may be performed together with other "clean-

up taske," such as designating the property interest that may be ac-

quired and so on.J 

Note. Sections 400 and 401 as tentatively approved contain a 

general grant of authority to condemn for future use as well as 

general substantive limits upon such authority. Statutory provisions 

providing a procedure for handling this and similar issues have not 

yet been drafted. 
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COMPREHENSIVE STA'lUTE § 401 

Staff recommendation 'November 1910' 

§ 401. Acquisitions for future use 
I 

401. (s) For the purpose of this section, the "date of use" 

of property taken for a public use is that date when the property 

is devoted to that public use or when construction is started on 

the project for which the property is taken with the intent to cam-

plete the project within a reasonable time. In determining the 

"date of use" under this section, periods of delay caused by extra-

ordinary litigation or by failure to obtain agreements or permits 

necessary for construction fram other public entities shall not be 

included. 

(b) Property may be taken pursuant to Section 400 for future 

use only if there is a reasonable probability that its date of use 

will be within seven years from the date of the adoption of the 

resolution of necessity or within such longer period as is reason-

able. 

( c) Unles s the condemnor plans that the date of use of proper-

ty taken will be within three years from the date of the adoption 

of the resolution of necessity, the resolution of necessity and any 

complaint filed pursuant thereto shall refer specifically to this 

section and shall state the estimated date of use. 

,-. 
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COMPREHENSIVE STA'IDTE § 401 

Staff recommendation November 1970 

(d) If the condemnee desires to contest the taking under this 

section, he shall raise the issue in the manner provided by Section 

2401. Unless the condemnee proves that there is no reasonable proba-

bility that the date of use of his property will be within seven 

years from the date of the adoption of the resolution of necessity, 

the taking may not be denied under this section. 

(e) When the resolution and complaint state, or when it is 

established by proof, that there is no reasonable probability that 

the date of use of property sought to be taken will be within seven 

years from the date of adoption of the resolution of necessity, the 

conCIenmnt' has the burden of proving that the taking is author1zed 

under subdivision (b). 

Comment. Section 401 limits the authority to cOlldemn for future use. 

The- basic substantive test that deterlllines when condemnation for future 

needs is perlllitted is stated in subdivision (b). If the date of use of 

property will be within Beven years from the date of adoption of the 

resolution of necessity, the taking is perlllitted. (The date of use is 

that date when property is actually devoted to the use for which taken or 

when construction on the project is commenced in good faith. See subdivi

sion (a).) If the date of use will not be within the seven-year period, 

the taking is perlllitted only if there is a reasonable probability that the 

date of use will be within a "reasonable time." What constitutes a reason-

able time depends upon all the circumstances of the particular case--.!.:.i:.' 
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COMPREHENSIVE STATUTE § 401 

Staff recommendation November 1970 

is there a reasonable probability that funds for the construction of the 

project will become available, have plans been drawn and adopted, is the 

project a logical extension of existing improvements, is future growth 

likely, and should the condemnor anticipate and provide for that growth. 

However, it should be noted that periods of delay caused by litigation 

other than the normal resolution of valuation issues or by difficulty in 

obtaining agreements or permits necessary for construction from other 

public entities--~, freeway route agreements from local public entities-

are not to be included in determining date of use. See subdivision (a). 

Subdivision (c) specifies additional requirements for the resolution 

of necessity and the complaint if the condemnor does not plan to use the 

property for the public use within three years from the date the resolu-

tion is adopted. The additional information required in the complaint 

will put the condemnee on notice that there is a potential issue whether 

the condemnor is authorized to take the property under this section. 

The condemnee who desires to contest the taking of his property on 

the ground that the taking is for a future use and is not authorized 

under subdivision (b) must raise this defense by preliminary objection. 

Failure to raise the defense in the manner provided in Section ?401 con-

stitutes a waiver of the defense, even though the complaint states that 

the condemnor does not plan to use the property within the seven-year 

period. See Section 2401 and the Comment thereto. 
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COMPREHENSIVE STATUTE § 401 

Staff recommendation November 1970 

If the condemnee ddes contest the taking, the court must first find 

that there is no reasonable probability that date of use will be within 

the seven-year period. Unless the court so finds, the taking cannot be 

defeated on the ground that it is not authorized under subdivision (b). 

Except where the complaint indicates that date of use will not be with-

in the seven-year period, the condemnee has the burden of proof to 

establish that there is no reasonable probability that his property will 

be used for the public use within that period. When the condemnor 

estimates that· the date of use will not be within the seven-year 

period or when it is established bw proof that there is no reasonable 

probability that the property will be used for the designated use within 

such period, the burden shifts to the condemnor to prove that there is a 

reasonable probability that the property will actually be used for the 

public use within a "reasonable time." See discussion of subdivision (b), 

supra. 

Section 401 makes a Significant change in former practice. Under 

prior law, as under Section 401, the basic substantive test permitted 

condemnation for future use only if there was a reasonablB probability 

that the property would be devoted to the public use within a reasonable 

time. See,~, San Diego Gas & Elec. Co. v. Imc land Co., 194 Cal. 

App.2d 472, 480-481, 14 Cal. Rptr. 899, 904-905 (1961). See also East 

Bay Mun. Util. Dist. v. City of Lodi, 120 Cal. App. 720, 750-755, 8 p.2d 
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COMPREHENSIVE STATUTE § 401 

Staff recommendation November 1970' 

532, 536- 538 (1932)· However, under prior law, this issue--~, whether 

there was a reasonable probability of use within a reasonable time--was 

ordinarily nonjusticiable. The issue was re~rded as an issue of neces-

stty. The resolution of necessity was conclusive on issues of necessity 

in the great majority of takings, hence the issue could be raised only 

in those few cases where the resolution was not conclusive.' Compare 

Anaheim Union High School Dist. v. Vieira, 241 cal. App.2d 169, 51 cal. 

Rptr. 94 (1966)(resolution conclusive) and County of San Mateo v. Bartole, 

184 cal. App.2d 422, 7 cal. Rptr. 569 (l960}(resolution conclusive) with 

San Diego Gas & Elec. Co. v. l/.lx land Co., supra (resolution not conclu

sive). This aspect of the prior law has not been continued. The resolu-

tion of necessity is not conclusive on the issue of whether a taking is 

authorized under Section 401. See Section [Section to be drafted 

covering conclusive effect of resolution and providing a specific excer.-

tion to permit the raising of the issue under Section 401. This excep-

tion, and exceptions for several related matters, will be stated in the 

new section to be drafted and discussed in the Comment to that section.] 

[~ Section 400 and other sections conferring special grants of con

demnation authority provide independent and cumulative grants of 

authority.] 
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The Right to Take 

COMPREHENSIVE STATUTE § 410 

Tentatively approved JUne 1970 
Revised July 1970 
Revised Sept. 1970 

CHAPTER 6. SUBSTITUTE CONDEMNATION 

§ 410. Definitions 

410. As used in this chapter: 

(a) "Necessary property" means property to be used for a 

public use for which the public entity is authorized to acquire 

property by eminent domain. 

(b) "Substitute property" means property to be exchanged 

for necessary property. 

Comment. Section 410 provides definitions useful in applying the 

"substitute condemnation" provisions contained in this chapter. Briefly 

stated, "SUbstitute condemnation" involves the following type of situs-

tion: the potential condemnor determines that it needs certain real 

property (the "necessary property") for its use. It agrees to compen-

sate the owner of the necessary property in whole or in part by other 

real property or an interest in real property (the "substitute property") 

rather than money. It then condemns the "substitute property" and ex-

changes it for the "necessary property." See generally Note, Substitute 

Condemnation, 54 Cal. L. Rev. 1097 (1966). 
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The Right to Take 

COMPREHENSIVE STATUTE § 411 

Tentatively approved June 1970 
Revised Sept. 1970 

411. Condemnation of substitute pro rty where owner of necessa 
property s power to condemn property for use to which 
substitute property will be devoted 

411. (a) A public entity may acquire by eminent domain sub-

stitute property if all of the following are established: 

(1) The owner of the necessary property has agreed in writ-

ins to the exchange. 

(2) The necessary property is devoted to or held for some 

public use and the substitute property will be devoted to or held 

for the same public use by the owner of the necessary property. 

(3) The owner of the necessary property is authOrized to 

exercise the power of eminent domain to acquire the substitute 

property for such use. 

(b) The resolution, ordinance, or declaration authorizing the 

taking of property under this section and the complaint filed pur-

suant to such authorization shall specifically refer to this sec-

tion and shall recite a determination by the officer or body 

adopting the resolution, ordinance, or declaration that the proper-

ty is necessary for the purpose specified in this section. The 

determination in the resolution, ordinance, or declaretion that the 

taking of the substitute property is necessary is conclusive. 
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COMPREHENSIVE STATUTE § 411 

Tentatively approved June 1970 
Revised Sept. 1970 

Comment. Subdivision (a) ot Section 411 authorizes a public entity 

to condemn property to be exchanged only where the person with whom the 

property is to be exchanged has agreed in writing to such exchange, and 

such person could himself have condemned the property to be exchanged. 

In this situation, the same end can be reached no matter which party to 

the exchange exercises the power of condemnation, so that the authority 

provided here is simply a shortcut to an identical result. Subdivision (a) 

extends the advantages of this procedure to public entities generally. 

Under former law, only certain entities were explicitly authorized to 

condemn for exchange purposes. See,~, Sts. & HWys. Code §§ l04(b), 

104.2; People v. Garden Grove Farms, 231 Cal. App.2d 666, 42 Cal. Rptr. 

118 (1965)(state may condemn property to be conveyed to school district 

in exchange for property necessary for highway right-oi-way). See 

generally Langenau Mfg. Co. v. City of Cleveland, 159 Ohio st. 525, 112 

N.E.2d 658 (1953)(relocation of railroad by municipality); Tiller v. 

Norfolk & W. Ry., 201 Va. 222, 110 S.E.2d 209 (1959)(relocation of state 

highway by railroad); Note, Substitute Condemnation, 54 Cal. L. Rev. 1097, 

1099-1100 (1966). 

Where the owner of the necessary property does not have the power 

to condemn the substitute property for the use contemplated, the public 

entity must rely upon the authority granted under Section 412. 
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COMPREHENSIVE STATt11'E § 411 

Tentatively approved June 1970 
Revised Sept. 1970 

Subdivision (b) makes clear that the detemination in the resolution 

authorizing the taking that the property to be taken is Qecessary for 

exchange purposes is conclusive. See People v. Garden Grove Farms, supra. 

See also Section 313 and Comment thereto (effect of resolution of neces-

sity) • 

~ The issue of necessity under Section 411 will be treated in 

the same manner as the issue of necessity in condemnation actions 

generally. For the most part, this means that the resolution of neces

sity will be conclusive as\'prov1ded in subdivision (b). See also Section 

313(a). However, in certain Situations, ~, coooemnation outside the 

boundaries of the condemnor's territory, the resolution is not conclusive. 

See Section 313(b). The Commission intends to conform the treatment of 

the resolution under Section 411 to that provided generally when a final 

decision on this matter has been reached. 
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COMPREHENSIVE STATUTE § 412 

Tentatively approved June 1970 
Revised Sept. 1970 

The Right to Take 

§ 412. Condemnation of substitute property vhere owner of necessa£Y 
property lacks power to condemn property for use to vhic 
substitute property viiI be devoted 

412. (a) A public entity may acquire by eminent domain sub-

stitute property if all of the following are established: 

(1) The owner of the necessary property has agreed in writing 

to the exchange and, uDder the circumstances of the particular case, 

justice requires that he be compensated in whole or in part by sub-

stitute property rather than by money. 

(2) The substitute property is in the vicinity of the public 

improvement for which the necessary property is taken. 

(3) Taking into account the relative hardship to both owners, 

it is not unjust to the owner of the substitute property that his 

property be taken so that the owner of the necessary property may 

be compensated by such property rather than by money. 

(b) The resolution, ordinance, or declaration authorizing the 

taking of property under this section and the complaint filed pur-

suant to such authorization shall specifically refer to this section 

and shall recite a determination by the officer or body adopting the 

resolution, ordinance, or declaration that the property is necessary 

for the purpose specified in this section. 
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COMPREHENSIVE STATUTE § 412 

Tentatively approved June 1970 
Revised Sept;. 1970 

(c) If the owner of the substitute· property desires to 

contest the taking, he shall raise the issue in the manner provided 

by Section 2401. Where the owner of the substitute property 

does contest the taking, the court in its discretion upon motion of 

the owner of the .substitute property, the owner of the necesBaI'Y 

property, or the public entity, may order the owner of the necessary 

property to be joined as a party plaintiff. 

(d) Upon the hearing of this issue, the public entity has the 

burden of proof as to the facts that justify the taking of the prop-

erty. 

(e) If, after the hearing of this issue, the court's deter-

mination is in favor of the owner of the substitute property, 

the taking of such property shall be deleted from the proceeding. 

Upon final judgment, such owner shall be awarded his recoverable 

costs and disbursements. Recoverable costs and disbursements include 

(1) all expenses reasonably and necessarily incurred in preparing for 

the condemnation trial, during the trial, and in any subsequent 

judicial proceedings in the condemnation action and (2) reasonable 

attorney's fees, appraisal fees, and fees for the services of other 

experts where such fees were reasonably and necessarily incurred to 

protect the owner's interests in preparing for the condemnation trial, 

during the trial, and in any subsequent judicial proceedings in the 

condemnation action, whether such fees were incurred for services 
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COMPREHENSIVE STATUTE § 412 

Tentatively approved June 1970 
Revised Sept. 1910 

rendered before or after the filing of the complaint. Where the 

substitute property is only a portion of the property sought to 

be taken by the condemnor from the owner of such property, costs 

and disbursements recoverable under this section, shall include 

only those recoverable costs and disbursements, or portions there-

of, which would not have been incurred had the property or property 

interest sought to be taken after deletion of the substitute proper-

ty been the property or property interest originally sought to be 

taken. Recoverable costs and disbursements, including expenses and 

fees, may be claimed in and by a cost bill, to be prepared, served, 

filed, and taxed as in civil actions. 

Comment. Section 412 authorizes substitute condemnation where the 

requirements of Section 411 cannot be satisfied, but, under the circum-

stances, Justice demands that the owner of the necessary property be 

compensated in land rather than money. Under former law, only certain 

condemnors were expliCitly authorized to condemn for exchange purposes 

generally. See, e.g., Sts. & Hwys. Code § l04(b){Department of Publ.ic 

Works); water Code § 253(b) (Department of Water Resources). However, 

the right to exercise the power of eminent domain for exchange purposes 

probably would have been implied from the right to take property for the 
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COMPREHENSIVE STATUTE § 412 

Tentatively approved June 1970 
Revised September 1970 

improvement itself in the circumstances contemplated. See Brown v. United 

States, 263 U.S. 78 (1923)(property scquired to relocate town displaced by 

reservoir); Pitznogle v. western Md. R.R., 119 Md. 637, 87 A. 917 (1913) 

(property needed to relocate private road). One of the more common ex-

amples of such substitute condemnation is a taking to provide access to a 

public road from property cut off from access by the condemnor's original 

acquiSition. This situation is provided for specifically by Section 413. 

See Section 413 and the CO!lllllent thereto. Similar situations may arise 

where private activities--such as a nonpublic utility, railroad serving 

a mining, quarrying, or logging operation or belt conveyors, or canals and 

ditches--are displaced by a public improvement. However, the authority 

granted by Section 412 is reserved for only these and similarly extra

ordinary situations. paragraph (3) of subdivision (a) requires the court 

to consider the relative hardship to both owners and to permit condemnation 

only where both owners can be treated fairly. 

Section 412 also contains certain special procedurel provisions to 

help insure complete fairness for the owner of the substitute property. 

First, he will receive notice that the condemnor is relying on the authori

ty conferred by this section because subdiviSion (b) requires the condem-

nation complaint to specifically refer to this section in such cases. Then, 

in contrast to the procedure under Section 411, the resolution authorizing 
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the taking under this section is not conclusive, the necessity for the 

taking is justiciable, and the condemnor has the burden of proof of 

showing that the facts justify the taking of the substitute property. 

Compare Section 412(b), (d) with Section 411(b). The court is provided 

the power to join the person who is to receive the substitute property 

as a party to the action, thereby securing complete representation of 

all positions. See subdivision (c). Finally, subdivision (e) permits 

the owner of the substitute property to recover lltigation expenses con

nected with the taking of the property to be exchanged where the condemnor 

is unable to justify such taking, Compare Code of Civil Procedure Sec

tion 1255a( c)(recoverable costs and disbursements upon abandO!llllent). The 

risk of incurring this additional burden should aid in limiting the 

exercise of this power to the most deserving situations. 

VI-9 
J 



' .... --

The Right to Take 

COMPREHENSIVE STATUTE § 413 

Tentatively approved April 1970 
Revised May 1970 
Revised July 1970 
Revised Sept. 1970 

§ 413. Condemnation to provide access to public road 

413. (a) Notwithstanding Section 412, whenever a public 

entity acquires property for a public use and exercises or could 

have exercised the right of eminent domain to acquire such property 

for such use, the public entity may exercise the right of eminent 

domain to acquire such additional property, as appears reasonably 

necessary and appropriate after taking into account any hardship 

to the owner of the additional property, to provide access to a 

public road from any property which is not acquired for such public 

use but which is cut off from access to a public road as a result 

of the acquisition by the public entity. 

(b) Where a public entity has fumished or committed itself 

to furnish, according to a specific plan, access to property cut 

off from acceSs to a public road as a result of the acquisition of 

property for public use by the public entity, such fact shall be 

taken into account in detemining the damage to the property which 

is not acquired for public use. 

Comment. Section 413 provides explicit statutory recognition of 

the right of a public condemnor that acquires property for a public use 
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to condemn such additional property as is necessary to provide access to 

property not taken which would otherwise lack access as a result ot: the 

acquisition. The access road need not be one that is open to the general 

public. Under former law, the right to exercise the power of eminent 

domain for such purpose probably would have been implied from the right 

to take property for the public improvement itself. Such a taking would 

be a taking for a public use. E.g., Department ot: Public Works v. Farina, 

29 Ill.2d 474, 194 N.E.2d 209 (1963); Pitznogle v. Western Md. R.R., 119 

Md. 637, 87 Atl. 917 (1913); Luke v. M;iss. Turnpike Auth. 337 Mass. 304, 

149 N.E.2d 22"5 (1958); Mly v. Ohio Turnpike Comm., 172 Ohio st. 555, 178 

N.E.2d 920 (1962); Tracy v. Preston, Director of Highways, 172 Ohio St. 

567, 178 N.E.2d 923 (1962). 

Section 413 is related to Section 412 but is intended to resolve 

somewhat different problems and is accordingly quite different in content. 

As indicated above, Section 413 authorizes condemnation to provide substi-

tute access to a public road. Frequently, where property is acquired for 

a major, engineering-oriented project, such as a freeway or irrigation 

canal, parcels not aoquired will be deprived of access to a public road. 

To restore these parcels to a useful life and, in so doing, to avoid 

claims of substantial severance damage, a condemnor should be authorized 
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Tentatively approved April 1970 
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Revised June 1970 
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Revised Sept. 1970 

to provide substitute access in connection with the improvement itself. 

Although the agreement of the owner of the landlocked parcel will 

generally be obtained, this is not a prerequisite here. Contrast Sec-

tion 412( a)( 1). The owner is not being compensated for property taken; 

the condemnor is simply minimizing the damage to property retained by 

the owner. The substitute access will by necessity be located in the 

general vicinity of the improvement and it is unnecessary to provide 

such a requirement here. Compare Section 412(a)(2). Subdivision (a) 

of Section 413 requires the condemnor to consider and to minimize the 

hardship to the owner of both the landlocked parcel and the substitute 

property; however, in contrast with Section 412, no special procedural 

safeguards are set forth here, and the condemnor's resolution of neces-

sity will generally be conclusive as to issues of necessity. See Section 

313 and Comment thereto (effect of resolution of necessity). 

Subdivision (b) of Section 413 is included to insure that, where a 

condemnor provides an access road to property to replace lost access or 

commits itself to making such provision, the provision or offer will re-

ceive proper consideration as a mitigating factor in determining compen-

sation for the damage, if any, to the property not acquired. Obviously, 
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where the work has not been completed, there must be a specific plan 

which indicates not only what access will be substituted but equally 

important, when such access will be provided. In the latter Situation, 

in determining any damages to be awarded, proper consideration must be 

given to the fact that access will not be immediately provided. 

Section 413 provides discretionary authority for the condemnor to 

provide access. Where the condemnor does not choose to avail itself of 

this authority, an owner of property has no right to force such a 

physical solution upon it, but is limited to the recovery of damages. 

The owner may, however, at any time seek ~eparate relief under the 

Street Opening Act of 1903. See sts. & HWys. Code §§ 4008, 4008.1, 

4120.1. 
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COMPREHENSIVE STATUTE § 414 

Tentatively approved June 1970 

The Right to Take 

§ 414. §Pecial statutes not affected 

414. This chapter does not limit any authority a public 

entity ~ have under any other provision of law to acquire 

property for exchange purposes nor does it limit any authority 

a public entity may have to acquire, other than Qy eminent 

domain, property for exchange purposes. 

Note: It is intended to repeal many of the existing substitute con-

demnation provisions so that Chapter 6 (Substitute Condemnation) will 

eventually be the primary statutory authority for substitute condemnation. 

It is pOSSible, however, that some special substitute condemnation pro

visions will be retained, and Section 414 will protect these special pro-

visions from being impliedly repealed. 
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Tentatively approved July 1970 

Division 4. The Right to 1\3.ke 

Chapter 7. Excess Co.ademnation 

§ 420. vOluntarz acquisition of pl:i;ysical or financial remnants 

420. Whenever a part of a larger parcel of property is to 

be acquired by a public entity for public use and the reIIIIlnder, 

or a portion of the l'eIIBinder, will be left in such size, shape, 

or condition as to be of little value to its owner or to give 

rise to 9 claim for severance or other damges, the public entity 

!llll.y acquire the reminder, or portion of the reJlll!inder, by any 

meane expressly consented to by the owner. 

ec-nt. Section 420 provides a broad authorization for public 

entities to acquire physical or "financial" remnants of property ~ 

voluntarz transactions, 1ncludill8 condemnation proceedings initiated 

with the consent of the owner. Compare Section 421 and the COIIIIIent to 

tblt section relating to the condemnation of remnants. The language 

of this section is similar to that contained in former Sections 104.1 

aDd 943.1 of the Streets and Highways Code and Sections 254, 8590.1, 

''-.. 11575.2, aDd 43533 of the Water Code [all to be repealed]. IDlllIIII1ch as 
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exercise of the authority conferred by this section depends ?pon the 

consent and concurrenCe of the property owner, the languaae of the sec-

tion is broadly drawn to authorize ecquisition whenever the remnant 

vould bave little wlue to its owner (rather than little market value 

or value to another owner) or would give rise to a "claim" tor "damaaes" 

(rather than raise a "substantial risk" that the entity will be required 

to pay an amount substantially equivalent to the amount that would be 

required to be paid for the entire parcel). Compare Deplt of Public 

Works v. Superior Court, 68 Ca1.2d 206, 436 P.2d 342, 65 Cal. Rptr. 342 

(1968); Ia Mesa v. Tlieed & GBlllbrell Plan1ll§ Mill, 146 Cal. App.2d 762, 

~ P.2d 803 (1956). This section does not specify the procedure to be 

tol.lcNed by the entity in disposing of the property so acquired. That 

matter is provided tor by Section 422. See Section 422 and Comment 

thereto. 
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The Right to Take 

COMPREHENSIVE STATUTE § 421 

Tentatively approved July 1970 

§ 421. Oondemna tion of physical or f'ill!lncial remnants 

421. (a) Whenever a pert ot a larger parcel ot property is 

to be taken by a public entity tllrough condellJllfItion proceedings 

and the remainder, or a portion of the remainder, w1ll be lett in 

such size, shape, or condition as to be of' little market value or 

to give rise to a substantial riak that the entity will be required 

to pay in cOIIIpI!nsation an alllOunt substantially equivalent to the 

alllOUDt that would be required to be paid for the entire parcel, the 

entity lIJ!y take such remainder, or portion ot the remainder, in 

accordance with this section. 

(b) The resolution, ordinance, or declaration autboriz1l18 the 

tak1 ng of a remainder, or a portion of' a remainder, UlIder this sec-

tion and tbe C01IIplaint tiled pursuant to such authority ehall epecif

ically refer to this section. It sball be preeUllied from tile adoption 

of' tbe resolution, ordinance, or declaration that the taking of the 

reII!!l1nder, or portion of' the reneinder, is Jueti:t'ied under this sec-

tion. This preSUlllPtion is a pre8Wllptlon att'ectill8 the burden of' pro

<!uc1Jlg evtdence. 
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(c) If the condemnee desires to contest the taking under 

this section, hi shall specifically raise the issue in his answer. 

Upon motion of either the condemnor or the condemnee, made not 

later than 20 days prior to the day set for trial of the issue of 

compensatia1, the court shall determine whether the remainder, or 

portion of the remainder, may be taken under this section. If the 

condemnee does not specifically raise the issue in his answer, or 

if IS motion to have this issue heard is not timely made, the right 

to contest the taking lmder this section she.ll be deemed waived. 

(d) The determination whether the remainder, or portion of 

the remainder, may be taken under this section, shall be made before 

trial of the issue of compensation. If the court' s determination 

is in f'avor of the condemnee, the taking of' the remainder, or portion 

of the rema1nder, shall be deleted from the proceeding, end upon 

trial of the issue of compensation no reference shell be made to the 

fact that the public entity previously sought to invoke this section 

to acquire the remainder, or portion of the remainder. 

(e) The court shall not permit a takiDg under thIs section 

if the condemnee proves that the public entity has a reasonable, 

practicable, and economically sound means of avoiding or sub. 

staDt1ally reducing the damages that might cause the taking of the 

reIIl&inder, or portion of the relD!l.inder, to be Justtf1ed under sub

division (8). 

vn-4 



/' 
( 

rAlMPREHENSI1lE STATUTE § 421 

Tentatively approved JUly 1970 

(f) Nothing in this section affects (1) the privilege of the 

entity to abandon the proceeding or abandon the proceeding as to 

particular property, or (2) the consequence of any such abandonment. 

CoImDent. Section 421 provides a uniform stalldard and a unifo:nn 

procedure for determining whether property may be taken to eliminate 

physical and fiooncial "remnants." With respect to physical remnants, see 

Kern County High School Diet. v. McDooold, 180 Cal. 7, 179 P. 180 (1919); 

People v. Thomas, loB Cal. App.2d 832, 239 p.2d 914 (1915). As to the 

concept of "finsncla1 remnants," see Dep't of Public Works v. Superior 

Court, 68 Ca1.2d 206, 436 p.2d 342, 65 Cal. Rptr. 342 (1968); l'eople v. 

Jarvis, 274 Adv. Cal. App. 243, Cal. Rptr. (1969); People v. 

~, 256 Cal. App.2d 288, 63 Cal. Rptr. 905 (1967)j Y. Mesa v. 'lVeed 

& Gambrell Planing Mill, 146 Cal. App.2d 762, 304 P.2d :303 (1956). See 

generally 2 Nichola, :Qninent Dclrnain § 7.5122 (3d ed. 1963); Capron, 

EXcess Condemnation in California--A ~urther Expansion of the Right to 

~, 20 Ii!l stings L. J. 571 (1969); Me the son, EXce as Cc!l'i=ecma=:..:t:.:i:::on::..,:i:.:D=-::::Ca::l:::i:.,.-

f'orn1a: Propqsals for Statutory and Constitutional C;.ange, 42 So. Cal. 

L. Rev. 421 (1969). Tbis section supersedes Section 1266 of' the Code of 

Civil Procedure, Section 104.1 and 943.1 of the Streets and Highways COde, 
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Sections 254, 8590.1, 11575.2, and 43533 of the Water Code, and various 

sections of special district laws. 

Subdivision (a). It should be noted prel:i.minarily that the terms 

"larger parcel" and "entIre parcel" are not syno~s. "Larger parcel" 

refers to the original, contiguous, unified parcel held by the condemnee. 

See Code of Civil Procedure Section 1248(2); People v. NYrin, 256 Cal. 

App.2d 288, 63 Csl. Rptr. 905 (1'}67). "Entire parcelH refers to the 

entire percel sought to be acquired by the condemnor; this includes the 

part taken for the improvement; itself and the remainder} or portion of 

the remainder sought to be acquired under this section. The term "per-

tion of the remainder" 1s used in various subdivisions of this section 

to allow for the case in which a taking affecting a parcel leaves more 

than one remnant (e.g., the complete severance of a ranch bya highway). 

In certain cases, the taking of only one remnant (l:!.:" "a portion 0'/ 

the remainder") might be Justified. The term does not mean or refer to 

artificially contrived "zones" of dalll!lge or benefit sometimes used in 

appzaisers' aoolyses. 
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Subdivision (a) undertakes to provide a cOIlIIlOn sense rule to be 

applied by the court in determinins whether pb.ysical remnants (those of 

"little market value") or financial remnants (those raising a "substantial 

risk" that assessed damages will be "substantially equivalent" to value) 

.7 be taken. The test is essentially that stated as a matter of con

stitutional law in Pep't of Public Works v. Superior Court, supra, except 

that the confusing concept of "excessive" damages 1s not used and 

"soond economy" alone, or an estimate as to "sound eCOllO!I\Y" on the pert 

of the coDdemnor, is not u:ade a basis for total-parcel takings. As the 

SUpreme Court made clear in tr.at decis~on, such takinge are not justified 

(1) to avoid the cost aDd inconvenience of litigating dalll/l.ges; (2) to 

preclude the pBy1Dent of daJIlages, including damages substantial in amount 

1n appropriate cases; (3) to coerce the co!!demnee to "coapt whatever value 

the condemnor offers for the property actually needed for the project; or (4) 

to afford the condemnor an opportunity to "recoup" damages or unrecognized 

benefits by speculating as to the fUture market for the property not 

actually devoted to the public vork or improvement. In general, a usable 

and generally oolc.ble piece of property ie neither II physical nor :fiIlB.nc1al 

relllIlB.nt even though ita "highest and best use" bas been downgraded by its 

severance or a serioue controversy exists as to it:; best use or value 
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efter aeverance. See,!±, La Mesa v. Tweed & Gambrell Planing Mill, 8\1pra; 

state Highway Comndsaion v. ChaPfD!iD, 446 p.2d 709 (Mont. 1968). However, if 

it is totally "landlocked" and nopilysical solution is practical, or 

reduced beneath minimm zoning size and there is no reesonsble probab1lity 

of a zOning change, or rendered unusable for any of its plausible appl1-

cations, or made to be of significant value to only one or a fev persons 

(!:i:.. adjoining landowners), it is a "remnant" irrespective of its size. 

See, !.:.!.:" Dep't of Public Works v. SUperior Court, Bupra; State v. Buck, 

226 A.2d 840 (N.J. 1968). The t.est provided by subdivision (a) is the 

objective one of marketability and market value generally of the remainder, 

rather than "va.lue to its owner" as specified in Section 420 (Which 

authorizes the purchase of remnants) and certain 8\1perseded provisions 

such as tomer Section 104.1 of the Streets and H1g1:lw'ays Code. See State 

Bi§bway CoIma1ssion v. Chapman, supra. The tem "substantial :o:1.sk" and 

the concept of "substantial" equivalence of ds!Ieges and value ere taken 

directly from Dep't of Public Works v. Superior Court, supra. ObViOUsly, 

those gBDeml terms are only guides to the exercise of jud@lnent on the 

part of the court. They are intended to serve as such, rather then to 

indicate with precision the requisite range of probability or the close-

ness of arithmetical amounts. 
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Subdivision (b). Although this subdivision r-equires a 

specific reference Ll b,)th th,~ r-e,~olutio~ auil th", complaint to 

Section 421 as the stetutory basis for the proposed taking, 

it does not require either the ~ecitation or the pleading of the facts 

that may bring the case ~~thin the purview of the section. See People 

v. Jarvis, sup~. The resolution (or ordir.ance or declaration) is given 

the effect of raising a presumption that the taking is justified under 

this section. Thus, in the absence of a contest of that issue, the 

subdivision permits a :finding and judgment that the remaiIlder be taken. 

However, the presumption is specified to be one affecting the burden of 

producing evidence (see Evidence Code Sections 603, 604;, rather than 

one affecting the burden of prcof (uee Evidence Code Se~tions 605, 606). 

Accordingly, the burden of proving th", facts that bring the case within 

the section is left vith the plaintiff (1:5'...:' the cOlld()Dmor). See 

People v. Van Garden, 226 Cal. App.2d 634, 38 Ca·l. Rptr. 265 (1964); 

People v. 0 I Connell Bros., 204 Cal. App. 34, 21 Cal. Rptr. 890 (1962). 

In this respect, the subdivision eliminates any gr~ater effect that 

JDight be attributed to the resolution (campare People v. Chevalier, 52 

Cli1.2d 299, 340 P.2d 603 (1959» or that might be drawn from a legisla

tive (see Los Angeles CoUnty v~nth0l\'!' 224 Cal. App.2d 103, 36 Cal. 

Rptr. 308 (1964)) or administrative (see San M:>teo C;)unty v. Bartole, 

184 cal. App.2d 422, 7 Cal. Rptr. 569 (1960» determination or declara-

tiOD as to "public use." 
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Subdivisions IC) '.Ind (d).:.. Remnant·'e1.iminatj,oL condemnation inevitably 

raises the problem of requiring both condemnor and condemnee to assume one 

position as to the right-co-take issue and an oppos~ng position in the 

valuation trial. Thus, to defeat the taking, tho F'operty corner logically 

contends that the reuJ.index' is usa'b.1..c end valuabl.e, but to obtain mnximum 

severance damages, his ,~onten'tion is the con'lerse, To sustain the ~aking, 

the condemnor emphasizes the severity of the damage to the remainder, but 

if the right-to-take issue is lost .• it~ position in the partial-taking 

valuation trial 18 reversed. Under decisional law, the right-to-tc.ke issue 

as to remnants has becn disposed of at various stages. See,~, Dep't of 

Pu1'.l!" yOTkiS_~,,_S~.l':ipI C'2,urt, sUNa (JrJl'lndamUB as to prelir.inary adverse 

decision by trial court); Peolle_~ Nyrir, supra (appeal f:nlll condelllrJation 

judgment as to trial mot ion to dele'te re~'lar.t).: People ""y..:._,zan':!.s, sllI'ra 

(appeal from condemnatiOl: ju.dgment as to n:o'C.iotl prior to p,'e-trial to add 

remnant); I.e. Mesa v. To;leed & Gambrell Planing Mill, r.upra (appeal from 

condemnation judgment. foL~o"iIlg post-t!'ial attempt to sme:.d con:p1aint to add 

reJllllSllt) • To obviate this proced'Jri\l confusion c.nd jousting, subdivision (c) 

makes clear that either pari-;\, is entitled to de=d a detc>rmination by the 

trial court 01' the right-to-take issue before the valuatj on trial. Moreover, 

failure to make such demand shall be deemeil a waiver of 'chis issue. Sub

diVisions (e) and (d) make no change in exist~ law as to the appellate 

remedies (appeal from i'inal judgment of condcllI!llltion, p~·ohtb1t.1on, mandamus) 

that may be available as to the trlal court's determinLtion. However, these 
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subdivisions do nOt contemplate that results of the valuation trial as to 

values, damages, or benefits may be L~voked either in post-verdict proceedings 

in the trial court or on appeal to disparage a determination of the right-to-

take issue made before the valuation tri.al. Such a. determination is neces-

sarily based on matters made to appear at the time it is made and it should 

be Judged accordingly. 

The preliminary hearing will be concluded and a determination reached 

prior to the trial of issue of compensation. Where the court I s determiIl8.tion 

is in favor of the condellDlee, the taking of the remainder, or portion of the 

remainder should be completely removed from the proceeding. Moreover, sub-

division (d) specifically forbids reference in the valuation trial to the fact 

that the condemnor sought to take under this sec·tion. Whether specific 

evidence introduced at the preliminary heru'ing may be used for impeachment or 

other purposes at the valuation trial should be determined under the usual 

rules of evidence (see below). However, subdivision (d) makes clear that it 

is improper to refer directly or indirectly to the resolution, pleadings, err 

other papers on file to show that the condemnor previously sought to invoke 

this section to take the entire parcel. ~'or a somewhat analogous prOVision, 

see Code of Civil Procedure Sp.ction 1243.5{e)(amount deposited or withdrawn 

in immediate possession cases). 

Subdivision (e), This subdivision permits the condemnee to contest a 

taking under this section upor. the grounds that a "physical solution" 

could be provided by the condemnor as an alternative t~ either a. total 
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taking or a partial taking that would .. leave an unusable or unmarketable 

remainder. In at least a 'lew cases, the condemnee lII8Y be able to delDolIStrate 

tbat, given constru..."1;ion of the 1-'1lblic improvement in the III&IlIler proposed, 

the public entity is able to provide substitute access or take other steps 

that wouldbe equitable under the drcurnstences of the particular case. It 

he can do so, subdivision (e) prevents acquisition of the rema1llder. Clearly, 

in almost €overy case, some pil,ysical solution vould be possible. Subdivis10n 

(e), however, requires that the solution also be "reasonable, practicable, 

and economically sound." To be "economically sound," the proposed 

solut1on IIWIt, at a Il1ni11lum, reduce the overall cost to the condemnor ot 

the taldng. Thus, the cost of the solution plus cO/llpelUlat1on paid tor the 

part taken plus any rema1ning daliIages must ~ exceed the &mOWlt that 

would be required to be paid if the entire parcel were taken. The court 

should, moreover, consider questions ot maintenance, hardship to third 

persona, potential dangers, and 80 on, in determining whether the solution 

1& allO "reasonable and practicable." 

Sub41vision (r). Subdivis10n (t) makea clear that the procedure 

:proY1ded by this section baa no bearing upon the privilege to abandon or 

tbe cODIequencea ot abandonment. The subdivision makes no change to ex1.t1Da 

law. See Section 1255& and People v. Nyrin, 256 Cal. App.2d 288, 63 CLL. 

Rptr. 905 (1967). 
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The Right to Tak~ 

§ 422. Disposal of acquired physical or financial remnants 

422. A :public entity may sell, lease, exchange, or otherwise 

dispose or property taken under Section 420 or Section 421 and may 

credit the proceeds to the fund or funds available for acquisition 

of the property being acquired for the public work or improvement. 

Notbiag in this section relieves a public entity from complying 

with any applicable statutory procedures governing the disposition 

of property. 

Comment. Section 422 authorizes the entity to dispose of property 

acquired under Sections 420 and 421. 
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Division 4 - The Right to Take 

CHAPrER 8. MORE NECESSARY PUBLIC USE 

§ 450. "Property appropriated to a public use" 

450. As used in this chapter, "property appropriated to a 

public use" means property either already in use for a public 

purpose or set aside for a specific public purpose with the 

intention of using it for such purpose within a reasonable time. 

Comment. Section 450 defines "property appropriated to a public use" 

in accordance with prior California deciSions. See East Bay MuD. Util. 

Diet. v. Lodi, 120 Cal. App. 740, 750-758, 8 P.2d 532, (1932). The 

general concept of "public use" is discussed in connection with Section 

300. See Section 300 and Comment thereto. It should be noted that appro-

priation to a public use does not require actual p~sical use, but may be 

satisfied by formal dedication or facts indicating a reasonable prospect 

of use within a reasonable time. See~, Woodland School Dist. v. Wood-

land Cemetery Ass 'n, 174 Cal. App.2d 243, 344 P.2d 326 (1959)(property 

formally dedicated but not yet used by corporation for cemetery purposes); 

City of Los Angeles v. Los Angeles Pac. Co., 31 Cal. App. 100, 159 P. 992 

(1916)(property assembled by electric railway for planned subway). 

VIII-l 



COMPREHENSIVE Sl'ATUTE § 450 

Tentatively approved July 1970 

Moreover, property may be appropriated to a public use even though it is 

owned by a private individual or corporation. ~,Woodland School Dist. 

v. Woodland Cemetery Ass'n, supra; City of Los Angeles v. Los Angeles Pac. 

Co., supra. Conversely, property may be owned by a public entity but not 

be so appropriated, and, hence, be su~ject to condemnation without a show-

ing that it will be appropriated to a "more necessary" use. Deseret Water, 

Oil & Irr. Co. v. State, 167 Cal. 147, 138 P. 981 (1914), rev'd on other 

grOunds, 243 U.S. 415, ~ 176 Cal. 145, 171 P. 287 (1917). 



COMPREHENSIVE STATUl'E § 451 

Tentatively approved July 1970 

§ 451. Property appropriated to a public use may be taken only for more 
necessary use 

451. Except as provided in Section 471, property appropriated 

to a public use may be taken by eminent domain only for a more 

necessary public use. 

Comment. Section 451 retains the general rule formerly set forth in 

Code of Civil Procedure Section 1240(3) and repeated elsewhere. This rule 

prevails over the general authority granted elsewhere to a number of con-

demnors to condemn property "whether the property is already devoted to 

the same use or otherwise." See,~, Barb. & Nav. Code § 6296. The 

rule is given much greater specificity in the succeeding sections in this 

chapter as well as numerous provisions in other codes. See,~, Health 

& sar. Code § 8560 (no railroad, street, or utility line may be laid 

across dedicated cemetery without consent of cemetery authority). The 

introductory clause of Section 451 recognizes the exception for takings 

for a use that will be wholly consistent with the existing use. See Sec-

tion 471 and Comment thereto. 
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COMPREHENSIVE ~TUTE § 452 

Tentatively approved July 1970 

§ 452. Use sY state more necessary than other uses 

452. Elccept as otherwise provided by statute: 

(a) Where property has been appropriated to a public use by 

soy person other than the state, the use thereof by the state for 

the same use or soy other public use is a more necessary use than 

the use to which such property has already been appropriated. 

(b) Where property has been appropriated to a public uee by 

the state, the use thereof by the state is a more necessary use 

than any use to which such property might be put by any other 

person. 

Comment. Section 452 broadens somewhat the general rule stated under 

former Code of Civil Procedure Section 1240 and Government Code Section 

15856 (Property Acquisition Law). Section 1240 formerly provided a state 

priority over private ownership and Section 15856 provides an absolute 

priority for all acquisitions under that statute. Section 452 embraces 

state acquisitions under other authority, most notably by the Department 

of Water Resources and the Department of Public Works. The exception 

clause recognizes that specific exe~tions or qualifications may be stated 

elsewhere. ~, Code Civ. Proc. § 1241.7 (park use presumed "more neces. 

sary" then highway useimde'r special declaratory relief procedure); Health 

& Ssf. Code § 8560 (no street may be laid across existing cemetery vithout 

consent of cemetery authority or plot owners); Sts. & Hwys. Code §§ 103.5, 

210.1 (Department of Public Works may condemn parks but eMll avoid doing 

so wherever possible). 
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COMPREHENSIVE STATurE § 453 

Tentatively approved July 1970 

§ 453. Use by public entity more necessary than use by other persons 

453. Ex:cept as otherwise provided by statute: 

(a) Where property has been appropriated to a public use by 

any person other than a public entity, the use thereof by a public 

entity for the same use or any other public use is a more necessary 

use than the use to which such property has already been appropri

ated. 

(b) Where property has been appropriated to a pUblic use by a 

public entity, the use thereof by the public entity is a more neces

sary use than any use to which such property might be put by any 

person other than a public entity. 

Comment. Section 453 is similar in substance to former Code of Civil 

Procedure Section 1240(3), except that Section 453 embraces all public 

entities. Thus, for example, Section 453 includes school districts which 

formerly were not included. 

The preference under Section 453 is not merely one of public owner-

ship over private ownership for the same use but includes any use. Thus, 

for example, a public entity may condemn the easement of a privately owned 

public utility not merely to perpetuate the utility use in public owner

ship but also to provide some separate and distinct use. The introductory 

clause recognizes that specific exceptions may be legislatively declared 
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COMPREHENSIVE STA'IDTE § 453 

Tentatively approved July 1970 

elsewhere. .£!.:. Govt. Code §§ 26301, 37353 (county and city, respectively, 

may not provide public course by condemning existing privately owned golf 

course). Perhaps the most notable of these exceptions are contained in 

Section 454. Under the latter section, property appropriated by any per-

son to the use of certain public entities is protected from subsequent 

appropriation by certain other public entities. See Section 454 and Com

ment thereto. See also Mono Power Co. v. City of Los Angeles, 284 Fed. 

784 (9th Cir. 1922)(city precluded by former Code of Civil Procedure Sections 

1240(3) and 124l(3)--now Section 454--f'rom condemning property appropriated 

to use of' other governmental entities by private corporation). 

VIII -6 



COOPREHENSIVE STATUTE § 454 

Tentatively approved Sept. 1970 

§ 454. Property appropriated to a public use by cities, counties, or 
certain special districts 

454. Notwithstanding Sections 451 and 453, property appropriated 

to the public use of any city, county, municipal water district, irri-

gation district, transit district, rapid transit district, public 

utility district, or water district may not be taken by eminent domain 

by any other city, county, municipal water district, irrigation dis-

trict, transit district, rapid transit district, public utility district, 

or water district while such property is so appropriated to such use. 

Comment. Section 454 codifies prior law under former Sections 1240(3) 

and 1241(3) of the Code of Civil Procedure. Section 454,like its predeces-

sors, protects property appropriated to a public use by or to the use of one 

of s group of public entities from condemnation by any other entity in the 

group. The list of entities in Section 454 conforms to that contained in 

former Section 1241(3). Former Section 1241(3) listed a greater number of 

entities than former Section 1240(3); however, the discrepancy appears to 

have been unintentional, and the sections were apparently regarded as inter-

changeable. See City of Beaumont v. Beaumont Irr. Dist., 63 Cal.2d 291, 

46 Cal. Rptr. 465, 405 P.2d 377 (1965); County of Marin v. Superior Court, 

53 Cal.2d 633, 2 Cal. Rptr. 758, 349 p.2d 526 (1960). The term "appropri-

ated to a public use" is defined by Section 450. See Section 450 and Com-

ment thereto. Former Sections 1240(3) and. 1241(3) prohibited takings 
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COMPREHENSIVE STATUTE § 454 

~ntatively approved Sept. 1970 

"while such property is so appropriated and used for the public purposes 

for which it has been appropriated." (EiDphasis added.) This language 

implied that the property must not only be appropriated, but also actually 

used for a public purpose. However, the cases did not so construe the 

section. See East Bay Mun. Util. Dist. v. Lcdi, 1.20 CaL App. 740, 750, 

8 P.2d 532, (1932)(" 'used' does not mean actual physical use • • • 

but ••• property reasonably necessary for use" which will be used within 

a reasonable time). The term "used" has accordingly been el1m1nated from 

Section 454 to conform with the actual construction. Similarly, both sec-

tiona referred to takings of "private" property appropriated to the use 

of the respective entities. It was clear, however, that the sections were 

not l1m1ted to private property devoted to public use but included property 

owned by public entities as well as by private individuals or corporations. 

See City of Beaumont v. Beaumont Irr. Dist., supra (city my not condemn 

property appropriated to use by irri~tion district); County of Marin v. 

Superior Court, supra (county road may not be condemned by municipal water 

district); MOno Power Co. v. City of Los Angeles, 284 Fed. 784 (9th Cir. 

1922)(city may not condemn property appropriated to use of other govern

mental entities by private corporation). The modifying word "private" has, 

therefore, been deleted 6S meaningless. 
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COMPREHENSIVE STATUTE § 454 

Tentatively approved September 1970 

Section 454, like its predecessors, protects property appropriated 

to a public use by the specific condemneee listed from only the condem-

nors listed. Thus, for example, a city may not take from a rapid transit 

district, but a school district which is not listed may both take from 

those listed and ' its property may be taken by those listed without 

re~rd to these provisions (although the general rule stated in Section 

451 would still apply). 

Note: The Commission solicits comments on whether the provisions of 

existing law reflected in Section 454 are presently causing difficulty, 

whether Section 454 is needed, and whether it should be retained, repealed, 

or modified. 

I 
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COMPREHENSIVE STATUTE § 455 

Tentatively approved Sept. 1970 

§ 455. Procedure for raising and resolving more necessary public use issue 

455. If property already appropriated to a public use is sought 

to be condemned and the condemnee desires to contest the taking as not 

being for a more necessary public use, he shall raise the issue in 

the manner provided by Section 2401. Upon the hearing of such issue, 

the condemnee has the burden of proving that the property is already 

appropriated to a public use; and if it is established by proof or 

othezvise that the property sought to be condemned is already appropri-

ated to a public use, the condemnor has the burden of proving that its 

use is a more necessary public use than tbat to which the property bas 

already been appropriated. 

Comment. Section 455 makes clear certain procedural aspects of rais-

ing and resolving the issues involved in a taking for a "more necessary" 

public use. 

Section 455 requires a condemnee desiring to contest the taking on the 

ground that the proposed use is not a more necessary public use than that 

to which the property is already appropriated to raise this detense W pre

liminary objection. See Section 2401 and Comment thereto. If the taking 

is contested, the court must first determine whether the property is in fact 

already appropriated to a public use and the condemnee bears the burden of 

proof on this issue. See City of Los Angeles v. Los Angeles Pac. Co., 31 
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C<M'RE1IENSIVE STATU~ § 455 

Tentatively approved Sept. 1970 

Cal. App. 100, 159 P. 992 (1916). Where this fact is proved or otherwise 

established, the condemnor must then prove that its use is a more neces-

sary public use than the existing use. 

Prior law apparently required a condemnor seeking to condemn property 

already appropriated to a public use to allege facts showing that its pro-

posed use was a more necessary public use than that to which 

the property was already appropriated. See Woodland School Diet. v. Wood

land Cemetery Asstn, 174 Cal. App.2d 243, 344 P.2d 326 (1959). Section 

455 eliminates this pleading requirement but continues the rule that the 

condemnor has the burden of proving that the proposed use is a more neces-

sary public use. 
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CrnPREHENSIVE STATUTE § 470 

Tentatively approved September 1970 

Division 4 - The Rigbt to Take 

CHAPTER 9. CONDEMNATION FOR CONSISTENT USE 

§ 470. "Property appropriated to a public use" 

470. As used in this chapter, "property appropriated to a 

public use" has the meaning given that phrase by Section 450. 
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COMPREHENSIVE STATUTE § 471 

Staff recommendation (September 1970) 

Division 4 - The Right to Take 

§ 471. Taking for consistent use 

471. (a) The authority to acquire property by eminent domain 

for a public use includes authority to exercise the power of eminent 

domain to acquire property appropriated to a public use for a use 

which is consistent with the existing p~sical use or such future use 
• 

as may be reasonably necessary for the purpose for which the property 

is already appropriated. 

(b) The resolution of necessity authorizing the taking of 

property under this section and the complaint filed pursuant to such 

authority shell specifically refer to this section. 

(c) If the condemnee desires to contest the taking UIlder this 

section, he shall raise the issue in the manner provided by Section 2401. 

Upon the hearing of this issue, the condemnee shell have the burden of 

proving that his property is already appropriated to a public use. The 

condemnor shall heve the burden of proving that its use will be cODsis-

tent with the public use to which the property is already appropriated. 

Except as otherwise provided by statute, if the court's determination 

is in favor of the condemnor, the court shell fix the terms and 

conditions upon which the property may be taken and the manner and 

extent of its use for each of the uses. 
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COMPREHENSIVE STATUTE § 471 

Staff recommendation (September 1970) 

Comment. section 471 makes clear that the authority to condemn for 

a public use includes the authority to condemn property already appropri-

ated to a public use for a use which is compatible with the preexisting 

one. Under prior law, the principle was stated in connection with pro-

visions dealing with the "more necessary use" issue. See former Code of 

Civil Procedure Section 1240(3). The provision was not, however, a "more 

necessary" public use provision and did not involve that issue. On the 

contrary, the authority provided here does not contemplate displacement 

but rather joint use without undue interference with the preexisting use. 

Accordingly, the authority to condemn for a consistent use is not limited 

in any way by the rules set forth in Chapter 8. To help make this dis

tinction clear, Section 471 has been set forth in a separate chapter. 

Subdivision (a) of Section 471 authorizes a condemnor to acquire 

property already appropriated to a public use for uses "consistent" with 

the use to which the property is already appropriated. For definition and 

discussion of the term "appropriated to a public use," see Sections 450 

and 470 and Comments thereto. The requirement that the proposed use be 

"consistent" with the existing use continues prior law. See former Code 

of Civil Procedure Section 1240(3), (6). The term is necessarily imprecise 

because of the variety of circumstances it must embrace. See, e.g., City 

of San Diego v. Cuysmaca water Co., 209 Cal. 152, 287 P. 496 (1930), ~ 

denied 282 U.S. 863 (19 )(abundant water for use of both parties)(alter

nate holding); Reclamation Dist. No. 551 v. Superior Court, 151 Cal. 263, 
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COMPREHENSIVE STATUTE § 471 

Staff recommendation (September 1970) 

90 P. 545 (1907)(railroad right-of-way sought on top of reclamation 

district levee); City of Pasadena v. Stimson, 91 Cal. 238, 255, 27 P. 604 

(l89l)(sewer line in highway right-of-way); City of Los Angeles v. Los 

Angeles Pac. Co., 31 Cal. App. 100, 159 P. 992 (railway company's elec-

tric transmission lines and subway on property taken for city park). 

However, the basic principle requires that the proposed use not unduly 

or unreasonably interfere with or impair the continuance of either the 

existing physical use or such future use as may be reasonably necessary 

for the purpose for which the property is already appropriated. See San 

Bernardino County Flood Control D1st. v. Superior Court, 269 Cal. App.2d 

514, 75 Cal. Rptr. 24 (1969). Any interference or detriment must be im-

material or trivial. See Reclamation Dist. No. 551 v. SUperior Court, 

supra. See generally 1 Nichols, Eminent Domain § 2.2[8], at pages 235-

236 (3d ed. 1964). Section 471 does not grant authority to displace or 

to interfere substantially with a prior use. The power to displace a 

condemnee is dealt with in Chapter 8 (commencing with Section 450). 

Section 471 authorizes any condemnor able to satisfy its requirement 

that the proposed use will be consistent with the preexisting one to con-

demn the property of any condemnee. Under former law, this point was unclear. 

See San Bernardino County FlOod Control Dist; v. Superior Court,'z69 Cal. App.2d 

514, 523-524, n.10, 75 Cal. Rptr. 24, (1969). SUbdivision·(3) of 
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COMPREHENSIVE STATUTE § 471 

Staff recommendation September 1970 

former Code of Civil Procedure Section 1240 referred only to property 

"appropriated to a public use or purpose, by any person, firm or private 

corporation," thereby implying that property appropriated to a public use 

by a public entity could not be subjected to imposition of a consistent 

use. However, subdivision (6) of that section authorized the imposition 

of "rights-of-way" with no such limitation. In view of the very limited 

nature of the authority granted and the desirability of encouraging common 

use, Section 471 adopts the latter approach and is applicable to all con

demnors and all condemnees. It should be noted, however, that Section 471 

has no e.ffect on the respective rights of the owner of the underlying fee 

and any easement holders to compensation for the additional burdens imposed 

by a condemnor exercising the authority granted by this section. 

Subdivision (b) requires the condemnor to refer specifically to this 

section in its resolution of necessity and complaint in condemnation where 

it seeks to exercise the authority granted here. It might be noted that, 

in certain situations, a condemnor may be unsure of its authority to con

demn under Chapter 8 and may therefore proceed under both that chapter and 

Section 471. Such inconsistent allegations are proper. 

Subdivision (c) requires a condemnee desiring to contest the taking 

on the ground that the proposed use will be inconsistent with the public 

use to which he has already appropriated the property to raise this defense 

by preliminary objection. See Section 2401 and Comment thereto. If the 

taking is contested, the court must first determine whether the property 
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COMPREHENSIVE STATUTE § 471 

Staff recommendation (September 1970) 

is in fact already appropriated to a public use and the condemnee bears 

the burden of proof on this issue. Cf. City of Los Angeles v. Los Angeles 

Pac. Co., 31 cal. App. 100, 159 P. 992 (1916). Where this fact is estab-

lished, the condemnor must then show that its use will be consistent with 

the preexisting one. If the court's determination on this issue is in 

favor of the condemnor, subdivision (c) continues the power of the court 

to regulste the manner in which the proposed and prior uses will be en-

joyed. See former Code of Civil Procedure Sections 1240(3), 1247(1), 

1247a. In this regard, it should be noted again, however, that, while the 

condemnee may be required to make slight accomodations for the proposed 

use, the authority granted by this section does not permit displacement 

of or substantial interference with either the existing use or reasonable 

foreseeable extensions of such use. 
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COMPREHENSIVE STATUTE § 490 

Tentatively approved June 1970 

Chapter 10. Extraterritorial Condemnation 

The R1.gh t to Take 

§ 490. Condemnation outside territorial limits of local public entity 

490. A local public entity may condemn only property within 

its territorial limits except where the power to condemn property 

outside its limits is expressly granted by statute or necessarily 

implied as an incident to one of its other statutory powers. 

Comment. Section 490 codifies prior law. Although express statutory 

authority generally is required, extraterritorial condemnation also is per

mitted where this power is necessarily implied as an incident to the 

existence of other powers expressly granted. See City of No. Sacramento 

v. Citizens Util. Co., 192 Cal. App.2d 482, 13 Cal. Rptr. 538 (1961) 

(implied authority); City of Hawthorne v. Peebles, 166 Cal. App.2d 758, 

333 P.2d 442 (1959) (statutory authority); Sacramento Mun. Util. Dist. 

v. Pacific Gas & Elec. Co., 72 Cal. App.2d 638, 165 P.2d 741 (1946) 

(statutory authority). See also Harden v. Superior Court, 44 Cal.2d 630, 

284 P.2d 9 (1955); City of Carlsbad v. Wight, 221 Cal. App.2d 756, 34 Cal. 

Rptr. 820 (1963). ~ Mulville v. City of San Diego, 183 Cal. 734, 737, 

192 P. 702, (1920); McBean v. City of Fresno, 112 Cal. 159, 44 P. 358 

(1896). Furnishing sewage facilities and supplying water are services 

for Which the power of extraterritorial condemnation may be implied. 

City of Pasadena v. Stimson, 91 Cal. 238, 27 P. 604 (1891)(sewage) 
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COMPREHENSIVE STATUTE § 490 

Tentatively approved June 1970 

(dictum); City of No. Sacramento v. Citizens Util. Co., supra (water). 

~ Southern Cal. Gas Co. v. City of Los Angeles, 50 Cal.2d 713, 718, 

329 P.2d 289, (1958). Compare City of Carlsbad v. Wight, supra. 

There are a number of statutes that expressly authorize extra-

territorial condemnation. ~,Govt. Code § 61610; Harb. & Nav. Code 

.§ 7147; Health & Saf. Code §§ 6514, 13852(c); Pub. Res. Code § 5540. 

Such statutes are constitutional. City of Hawthorne v. Peebles, supra; 

Sacramento Mun. util. Dist. v. Pacific Gas & Elec. Co., supra. 

A significant limitation on the exercise of extraterritorial con-

demnation is that the resolution of necessity is not conslusive where 

the property to be taken is outside the boundaries of the condemnor. 

Comprehensive Statute Section 313(b). See City of Hawthorne v. Peebles, 

supra. The "necessity" required to justify extraterritorial condemnation 

is only a reasonable necessity under all the circumstances of the case and 

not an absolute or imperative necessity. City of Hawthorne v. Peebles, 

supra. While economic considerations alone may not be sufficient to 

justify extraterritorial condemnation, considerations of economy may 

be taken into account in determining necessity. Sacramento Mun. Util. 

Dist. v. Pacific Gas & Elec. Co., supra. Comware City of Carlsbad 

v. Wight, supra. 
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COMPREHENSIVE STATUTE § 500 

Tentatively approved September 1970 

The Right to Take 

Chapter J J Preliminary Location, Survey, and Teata 

§ SOO. Right to make eXBIDinations and tests 

SOO. Subject to requirements of this chapter, a J:IIIl"Son 

having the power of eminent demain may enter upon property to 

make studies, surveys, eXBIDinations, tests, soundings, or 

appraisals or to engage in similar activit.ies reasonabl,y related 

to the purpose for which the power may be exercised. 

Comment. Section 50C continues without substantive change the 

provisions of subdivision (b) of former Code of Civil Procedure 

Section 1242. 
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COMPlIEBENSM STATUTE § 501 

Tentatively approved September 1970 

The Right to Take 

§ 501. Liability for damages 

501. (a) The liability, if any, of a public entity for 

damages to property that arise from the entry and activities 

mentioned in Section 500 is determined by Section 816 of the 

Government Code. 

(b) Any person that has the power of eminent domain, other 

than a public entity, is liable for damages to preperty that 

arise from the entry and activities mentioned in Section 500 to 

the same extent that a public entity is liable for such damages 

under Section 816 of the Government Code. 

Comment. Section 501 continues without substantive change the 

provisions of subdivisions (cl and (d) of former Code of Civil Pro-

cedure Section 1242. 
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The Right to Take 

COMPREHENSIVE STATUTE § 502 

Tentatively approved September 1970 

§ 502. Consent or court order required in certain cases 

502. In any case in which the entry and activities men

tioned in Section 500 will subject the person having the power 

of eminent domain to liability under Section 816 of the Government 

Code, before making such entry and undertaking such activities, 

the person shall secure: 

(a) The written consent of the owner to enter upon his 

property and to undertake such activities; or 

(b) An order for entry from the superior court in accord

ance with Section 503. 

Comment. Except as noted in the Comment to Section 506, Sections 

502-506 continue without substantive change the provisions of former 

Code of Civil Procedure Section 1242.5. 
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COMPREHENSIVE STATUTE § 503 

Tentatively approved September 1970 

The Right to Take 

§ 503. Court order permitting entry: deposit of probable compensation. 

503. (a) The person seeking to enter upon the property may 

petition the court for an order permitting the entry and shall 

give such prior notice to the owner of the property as the court 

determines is appropriate under the circumstances of the par-

ticular case. 

(b) upon such petition and after such notice has been 

given, the court shall determine the purpose for the entry, the 

nature and scope of the activities reasonably necessary to 

accomplish such purpose, and the probable amount of compensation 

to be paid to the owner of the property for the actual damage to 

the property and interference with its possession and use. 

(c) After such determination, the court may issue its 

order permitting the entry. The order shall prescribe the 

purpose for the entry and the nature and scope of the activities 

to be undertaken and shall require the person seeking to enter 

to deposit the probable amount of compensation in the manner 

provided in Section 1268.11. 

Comment. See the Comment to Section 502. 
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COMPREHENSIVE STATUTE § 504 

Tentatively approved September 1970 

The Right to Take 

§ 504. Modification of court order 

504. At any time after an order has been made pursuant to 

Section 503, either party may, upon noticed motion, request the 

court to determine whether the nature and scope of the activities 

reasonably necessary to accomplish the purpose of the entry should 

be modified or whether the amount deposited is the probable amount 

of compensation that will be awarded. If the court determines that 

the nature and scope of the activities to be undertaken or the amount 

of the deposit should be modified, the court shall make its order 

prescribing the necessary changes. 

Comment. See the Comment to Section 502. 
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COMPREHENSIVE STATUTE § 505 

Tentatively approved September 1970 

The Right to Take 

§ 505. Management of amount deposited 

505. The court shall retain the amount deposited under this chapter 

for a period of six months following the termination of the entry. Such 

amount snall be deposited in the Condemnation Deposits Fund in the State 

Treasury and shall be held, invested, deposited, and disbursed in accord-

ance with Article 9 (commencing with Section 16425) of Chapter 2 of Part 2 

of Division 4 of Title 2 of the Government Code. 

Comment. See the Comment to Section 502. 
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COMPREHENSIVE STATUTE § 506 

Tentatively approved September 1970 

The Right to Take 

§ 506. Recovery of damages and expenses 

506. (a) The owner is entitled to recover from the person 

who entered his property the amount necessary to compensate the 

owner for any damage which arises out of the entry and for his 

court costs in the proceeding under this chapter. In the interests 

of justice, the court may award the owner, in addition to his court 

costs, reasonable attorney's fees in an amount fixed by the court. 

(b) Where a deposit has been made pursuant to this chapter, 

the owner may, upon noticed motion made within six months following 

the termination of the entry, request the court to determine the 

amount he is entitled to recover under this section. Thereupon, 

the court shall determine such amount and award it to the owner 

and the money on deposit shell be available for the payment of 

such amount. 

(c) Nothing .in this section affects the availability of any 

other remedy the owner may have for the damaging of his property. 

Comment. Section 506 continues without substantive change the pre

visions of subdivision (e) of former Code of Civil Procedure Section 

1242.5 except that Section 506 permits the award of reasonable attorney's 

fees only in the interests of justice--e.g., where the person who entered 

or sought to enter acted arbitrarily and without any reasonable justifies

tion--whereas former Section 1242.5 contained no such limitation on the 

award of reasonable attorney's fees. 
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COMPREHENSIVE STATUTE 

Staff recommendation 

DIVISION 5. JUST COMPENSATION AND MEASURE OF DAMAGES 

CHAPTER 1. GENERAL PROVISIONS 

Right to just compensation 

Measure of damages 

"Fair market value" defined 

Effect of imminence of condemnation 

Date of valuation 

The larger parcel 

Effect of condemnation use on after-market ~lue 

Machinery, equipment, and fixtures 

Churches and other property devoted to unique or 
special use 

Harvesting and marketing of crops 

CHAPTER 2. RELOCATION EXPENSES 

CHAPTER 3. ADDITIONAL ITEMS OF COMPENSATION 

Refinancing costs 

Net rental loss 

Expense of plans rendered unusable 

CHAPTER 4. PRORATION OF TAXES 

CHAPTER 5. DELAY COMPENSATION (INTEREST) 

CHAPTER 6. LITIGATION EXPENSES 
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COMPREHENSIVE STATUTE 

DIVISION 7· DEPOSIT OF PROBABLE JUST COMPENSATION PRIOR TO JUDGMENT; 
OBTAINING POSSESSION PRIOR TO FINAL JUDGMENT 1 

CHAPTER 1. DEPOSIT OF PROBABLE JUST COMPENSATION PRIOR TO 
JUlXlMENT 

§ 1268.01. Deposit of amount of appraised value of 

1 

property _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 2 

§ 1268.02. Service of notice of deposit _ _ _ _ _ _ _ _ 4 

§ 1268.03. Increase or decrease in amount of deposit_ _ 5 

§ 1268.04. Hithdra"al of deposit prior to judgment_ _ _ 6 

§ 1268.05. Procedure for "ithdrm,al 7 

§ 1268.06. Security when amount in excess of original 
deposit is ,·lithdrawn _ _ _ _ _ _ _ _ _ _ _ 9 

§ 1268.07. 'vii thdra"al of deposit after entry of judgment 10 

§ 1268.08. Hithdrawal "aives all defenses except claim 
to greater compensation_ _ _ _ _ _ _ _ _ _ 12 

§ 1268.09. Repayment of amount of excess withdra>ral _ _ 13 

§ 1268.10. Limitation on use of evidence submitted in 
connection with deposit_ _ _ _ __ _ __ _ 14 

§ 1268.11. Deposit in State Trea sury unles 5 othenrise 
required _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 15 

CHAPTER 2. POSSESSION PRIOR TO JUDGMENT ____________ _ 16 

§ 1269.01. Application for order for possession prior 
to judgment_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 17 
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COMPREHENSIVE STA'l.'tlTE § 1268.01 et seq. 

Tentatively approved September 1970 

DIVISION 7. DEPOSIT O~' PROIB RLE JUST COMPEN· 
4UT10N l'j{lOR TU JCIlHM~:"'I'; OBTAINING POS. 
SESSION PRIOR TO }'INAL ,IUllGMll:NT 

~ Unless otherwise specified, all section references 

are to. the Tentative Eminent DoEain Code. 

CHAPTER 1. DEPOSIT Of PRO&A8LE JUST COMPENSATION 
PRIOR TO JUDGMENT 

Comment. This .Qaple, snper."des Code or Civil l'ro<edure Sections 
1248.6 and 1243.7 and those portians of Section 1243.5 that relate t 
the deposit ,'nd withdrawal of compensation prIor to JIl gment. nder 
this "haptor the eondemnor may deposit th. 8mount indicated by an 
appraisal t{) 1:. the compensation for the talring of the property (in
cluding any damage incident to the taking) at any time after filing 
the complr.inl and prior to the entry of judgment. The deposit may be 
made whether or not posae88ion of the property is to b. taken. Thi. 
deposit ."rws a number of purposes, 

(l) It ito!; H. condition to obtruning an ordopT for po .. "'l.)(l's..l.Oion prior to 
entry of judj2mE"nt under Chapt("r 2 (eomrr1fr.f'ing with }i&tion 
1269.01) . 

(2) It may t"ntitle the condemnor to obtain r"of! u:rdf'r for p}~ltion 
after f'ntry of judgment under CharJt".r :~ (eommrncing with Section 

of Civil 
Procedure 

1270.01). ilee Se<-tioll 1270.02. "\ 
(3) In .ome c",",s, it Ihes the <.hite ,)f ",du"tion. See" _. ___ ----i(Code of Civil ) 
(4) If th,' deposit is withdrawn, inter"st ('ea,*,,, on th,' amount with- Procedure Sec-

drawn on th.· date of 'Withdrawal, Rnd int<'rest e,'a"..,,· .::in::.::a:n~y...:ev::e~n~t~0:=n:.-.~;;::t:i:O:n=1:2:4:9a::::]:.::: 
the amr,unt dfposited upon entry of judgnwnt. R€'t> I'r-

(5) If the d'p".it is withdrawn. the withdra'.'.! .'ntitl.s the plaintiff ([Code of Ci vii ') 
to an order "f JlO6IIff.&ion. Sr" SeetiOil 1269.06.. Procedure See-

The deposit to be mad. ,fter judp'cut i. nnt go-:erned by Ch<lpter \ tion 12551) J. 
1. but i. covered b:/ Chapter 3 (commenc;ng wit!, Seetion 1270.(1). 
Howey"" deposits made ur.der Chapter 1 may be increased "to ~he 
. amount of. the jndg;ment after entry of J',lg-ille!lt. See ,')!'etlon 
1268.0:l(b), 



COMPREHENSIVE STATtrrE § 1268.01 

Tentatively approved September 1970 

Section 1268.01. Depo,it 01 amount 01 appraioed value 01 property 

1268.01. (a) At any time after filing the complaint and 
prior to entry ot i udgment in any proceeding in eminent do· 
main, the plaintiff may deposit with the court the amount in· 
dicated by the appraisal referred to in subdivision (b) to be 
the compensation for the taking of any parcel of property 
included in the "Dmplain!. The deposit may be made whether 
or not the plaintiff applies for an order for possession or in-
tends to do so. . . 

(b) Before making a deposit nnder this section, the plain. 
tiff shall have an appraisal made of the property for which 
the deposit is to be made. The appraisal shall be made by an 
expert qualified to .~xpre8S an opinion as to the value of the 
property. . 

(c) Subject to subdivision (d), before making a deposit 
under this section, the plaintiff shall have an expert qualified 
to express an opinion as to the valne of the property prepare 
a statement of valuation data justifying the appraisal referred 
to in subdivision (b), The statement of valuation data shall 
set forth "II amouuts, opinions, and supporting data required 
by)pode of Civil Procedure Sectiou 1272.~ to be included in 
a statement of v.tuation data with respect to: 

(1) The value of the property or property interest being 
valued. 

(2) If the property is a portion of a larger pareel, the 
amonnt of tn e damage, if any, to the remainder of the larger 
parcel. 

(3) If the property is a portion of a larger pareel, the 
amOlmt of th benefit, if any, to the remainder of the larger 
parcel. 

(d) Upon ex parte application, the court may make an 
order permitting the plaintiff to def,'r preparation of the state· 
ment of valuatinn data for a reasonable time not exceeding 50 
days from the date the deposit is made if the plaintiff, by 
affidavit, present, facts showing that an emergency exists and 
that the statement (,f valuation data canuot reasonably be pre
pared prior to making the deposit. 

Comment. Section 1268.01 is new, In eontrast with former practice, 
(1) the deposit may be made without obtaining the court'. order 
tlterefor llnd without regard to an order for possession and (2) the 
amount of the initial deposit is determined by an appraisal obtained 
by the plaintiff, rather than by the eonrt upon ex parte application of 
the plaintiff. Under Section 1268.03, however, the amount deposited 
'may be determined or redetermined by the eourt on motion of any 
interested party. 

The words" any parcel of property ineluded in the eomplaint" have 
been used to make clear that a deposit may be made for one parcel only 
even though, under [Code of Civil Procedure Section 1244l. several 
pareels may be included in one complaint. See Weil... v. -Superior 
Court, 188 Cal. 729, 207 Pac. 247 (1922). 

A. used in this section and in this chapter, "compensation" refers 
. to all elements of compensation, ineluding the value of the property 
actually taken and any severance or other damages less those apecial 
benetits, if any, that are required to be offset against such damages. 
See PJode of Civil Procedure Section 124il1; Evidence Code Sections 811 
and 812. However, pre-judgment interest is not required to be esti
mated or deposited under this section because the termination date of 
such interest and the ultimate effect of any offsets would be speculative 
at the time the deposit i. made. 
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COMPREHENSIVE STA TI.J'm § l.268. 01 

Tentatively approved September 1970 

The appraisal required by subdivision (b) and the statement of 
valuation data required by subdivision (c) mar be made either by a 
member of the condemnor's appraisal staff or by an independe~t 
appraiaer. 

The statement of valuation data required by subdivision (c) i. neces
sary· to ~nable the plaintiff to comply with Section 1268,02 which re
qnires the notice of the deposit to he accompanied by or to refer to 
the statement of. valuation data which justifies tbe amount of the 
deposit. The requireil statement must contain all the information 
required to b. included in a statement of valuation data, Seereode of 
Civil Procedure Section 1272,02 (added by Chapter 1104 or the Stat· 
utes of 1967) J which requires thai such a statement aet forth the 
appraiser's opinions as to the property's value, severance damages, and 
special benefit. and specified items of supporting data, including "com· 
parable" transactions, to the extent that the opinions are based 
thereon, All appraisal ~eport containing all of suc;.h information could 
be uaed as 'I statement of valuation data. SceLCon1': CIV. Paoc. § 
1272.02(f)]:. 

Under .m~rg.ney circumstances, it may be possible to make only a 
rough, preliminary appraisal of the property. In such ease., sub
division (d) permits the plaintiff to apply ex parte to the court for an 
order permitting the plaintiff to defer preparation of the statement of 
valuation data for a :reasonable time not exceeding 50 days from the 
dste of the deposit. Even where the plaintiff obtaina sucb an order, 
the order do •• not relieve the plaintiff from depositing the amount of 
ita appraisal of the property. 
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COMPREHENSIVE STATUTE § 1268.02 

Tentatively approved September 1970 

Section 1268.02. Service of notice of de~t 

1268.02. (a) On making a deposit pursuant to this chap· 
ter, the plaintiff shall serve Ii notiee that the deposit has heen 
made on all of the other parties to the proceeding who have 
an interest in the property for which the deposit was made. 
Service of such notice shall be made in the manner provided 
in Section 1269.04 for service of an order for possession. 

(b) The notiee shall either (1) be accompanied by .. copy 
of tbe gtstement of valuation data referred to in subdiviaion 
(e) of Section 1268.01. or (2) state the plaee where and the 
times when such statement may be inspecte<l.ll. If the notice end COPied:) 

_---~ designates a pl"ce where and times when the statement may -
~ copie~ be inspected.A the plaintiff shall make the statement .. vailable 

- to all parties who have an interest in tbe property at sucb 
place and times. 

(c) If the plsintiff has obtained an order uhder Section 
1268.01 deferring completion of the statement of valuatiOJl" 
data, the plsintiff shall comply with subdhision (a) on mak· 
ing the deposit and shall comply with subdivision (b) upon 
completion of the statement. 

Comment. Section 1268.02 is new. It requires that notice of the de.. 
posit be given in all cases to facilitate motiOJls to change the amount 

"of the deposit (Section 1268,03) or applications to withdraw the funds 
deposited (Sections 1268.04 and 1268.07). • 
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COMPREHENSIVE STATUTE § 1268.03 

Tentatively approved September 1970 

Sadion 1268.03. Incr"",e 0, decrease in amoun' 0/ deposit 

12GB.Oa. (a) At any time after a deposit has been made 
pursuant to this chapter, the court shall, upon motIon of the 
plaintiff or of any party having /l.D interest in the property 
for which the deposit was made, determine or redetermine 
whether the amount deposited is the probable amount of com· 
pensation that will be made for the taking of the property. 

(b) If the courl redetermines the amount after entry of 
judgment and before that judgme~t has been reversed, va
cated, or set aside, it shall redetermine the amount to be the 
amount of the judgment. If a motion for redetermination of 
the amount is made after entry of judgment and a motion 
for R new trial is pending, the court may stay its redetermina
tion until disposition of the motion for a ne'w trial. 

. (e) If tbe plaintiff has taken possession or obtained an order 
for possession and the conrt determines that the probable' 
amount of compensation exceeds the amount deposited, the 
court ahall order the amount deposited to be inereased ac
cordingly. 

( d) If the eourt determines that the probable amount of 
compensation .""eed. the "mount deposited and the amount 
on deposit is not inere.sed accordingly within 30 days from 
the date of the court's order, no deposit shall be considered 
to'have been made for the purpose of(subdivision-(f) of See
tion 1249. of the Code of Civil Procedure). 

(e) After IIny amount deposited pursuant to this chapter 
has been withdrawn by a defendant, the collr! may not deter
mine or redetermine the probable amount of compensation to 
h. less than the total amount already withdrawn. 

(f) The plaintiff may at any time increase the amount 
deposited without making II motion under this ,!<,ction. In such 
case, notice of the increase shall be served .s provided in 
subdivision (a) of Section 1268.02: . 

Comment. Section 1268,Oa is new. It supersedes Cooe of Civil Pro
cedure Section 1243.5(d) which provided for redetermination of the 
amount of probable just compensation. As to the duty of the plaintiff 
and the pcwer of the court to maintain the deposit in an adequate 
amount, ace G. H. D<4C()" b.". Co. v. SUfHlrWr COllrt, 220 Cal 392, 31 
P.2d 372 (1934) ; Marbkhcad Land Co. v. SUfHlrWr Court, 60 Cal. App. 
644, 213 Pac. 718 (1923). 

Under[subdivision (f) of OJd. of Civil Procedure Section lM911l,tbe 
making of a deposit under this ehapter establishes the date of valuation 

unless an earlier date is applicable. Subdivision (d) of Section 1268.03 
denies that effect to the making of a deposit if the amount deposited 
is determined by the court to be inadequate and is not increased in 
keeping with the determination. Subdhoision (d) applies only where the 
plaintiff has not taken possession of the property; if the plaintiff has 
taken possession, subdivision (t) requires that the plaintiff increase 
the amount of the deposit in aeeordance with the court'. order. 

Seetion 1268.09 provides for recovery of any excessive withdrawal 
after final determination of amounts in the eminent domain proceeding . 

. No provision is made for recovery, prior to such final determination, 
of any amount withdrawn. Accordingly, 8ubdivision(e) preventa de
termination or redetermination of the amount of probable compensa
tion to be less than' the totnl sum withdrawn. 

Subdivision (f) of Section 1268.03 is included primarily so that the 
deposit may be increased after entry of judgment .without the need 
for a court determination under this seetion. 
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COMPREHENSIVE STATUTE § 1268.04 

Tentatively approved September 1970 

Section 1'268.04. Withdrowol of deposit prior to judgment 

1268.04. Prior to entry of judgment, any defendant wbo 
has an interest in the property for which a deposit bas been 
made under this chapter may apply to the court for the with
drawal of all or any portion of the amount deposited in ac
cordance with Sections 1268.05 and 1268.06. The application 
shall be vt'rined, set forth the applicant's interest in tbe prop- . 
erty, and reque.'! withdmwal of " stated amonnt. The appli
cant shall serve' a copy of the application on the plaintiff. 

Comment. Section 1268.04 is derived fro Section 1243.7(a), (e). 

fonner Code of Civil Procedure 
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Section 1268.05. Proced.re lor withdrawal 

COMPREHENSIVE STATUTE § 1268.05 

Tentatively approved September 1970 

1268.05. (a) SUbject to subdivisions (el and (d) 
. . the court shal! order the amount requested ill'the ap. 

phcatI,.m, or such portion of that amount as the applicant may 
be entitled to receive, to be paid to the applicant. No with. 
drawal may be ordered until 20 days after service of a copy 
of the application on tbe plaintiff, or nntil the time for all 

.obj""tions bas expired, whichever i. later. 
(b) Within the 2O.day period, the plaintiff may file objec. 

tions to withdrawal on the grounds: 
(I) Tbat other parties to the proceeding are Imown or be

lieved to ba ve interests in the property; or 
(2) That an undertakillg shonld be filed by the' applicant as 

provided in subdivision (e) or' in Section 
1268.~, or that the amount of sncb an undertaking or the 
sureties tbereon are insufficient. 

(c) If an objection is filed on the ground that other parties 
· are known or believed to bave interests ill the property, the 
· plaintiff shall serve or attempt to serve on such other parties a 
notice that they may appear within 10 days after sueh service '. 
and obj""t to the withdrawal. The notiee shall advise SIleh par· 
ties that their failure to object will result in waiver of any 
rights against the plaintiff to tbe extent ofth. amount with· 
drawn. The notiee shall be served ill the manner provided ill 
subdivision (6) of Section 1269.04 for service of an order for 
possession. The plaintiff sball report to tbe court (1) the names 
of parties served and the dates of service, aud (2) the names 
and last known addresses of parties who have neither appeared 
ill the proceeding nor been served with prooess and wbom the 
plaintiff waa unable to serve personally. The applicant may 
serve parties whom the plailltiff haB been unable to serve. 
Parties served in the manner provided ill subdivision (") of 
Section 1269.04 sball have no claim against the plaintiff for 
compensation to the extent of the amount withdrawn by all 
applicants. The plaintiff shall remain liAble to parties having 
an interest of r""ord wbo are not so served, but if such 
liability is enforced tbe plaintiff shall be subrogated to tbe 

· rights of sueb parties under Section 1268.09. 
(d) If any party objects to tbe withdrawal, or if the plain. 

tiff so requests, the court shall determine, upon heariug, the 
amounts to be withdrawn, if any, and by whom. 

(e) If the court determines tbat an applicant is entitl.d 
to withdraw any portion of a deposit that another party claims 
or to wbich another person may be entitled, the court may reo 
quire the applicant, before withdrawiug such portion, to file 
an undertaking. The undertaking shall seeure payment to such 
party or person any amount withdrawn that exceeds the 
amount to which the applicant jg entitled as finally determined 
in the emillent domain prooeeding, together with legal interest 
fr!>m the date of its withdrawal. If withdrawal is permitted 
notwithstandillg the lack of personal service of the application 
for withdraWllI upon any party to the prooeeding, the court . 
may also require that the undertaking indemnify the plaintiff 
agaIDs! any liability it may incur under subdiviSIon (0). Tbe 
undertaking shall be in such amount as i. fixed by the ,court, 
but if exeeuted by an admitted surety insurer the amount 
shall not exceed the portion claimed by th. adverse claimant 
· or appearing to belong to another person. The undertaking 
may be execuled by two or more sufficient sureties approved 
by the court, and in sucb ease the amount shall not exceed 
double sueh portion. 
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COMPREHENSIVE STATUTE § 1268.05 

Tentatively approved September 1970 

(f) rnless the undertaking is required primarily beeause. 
of an issue as to title between the applicant and another party 
or person, if the undertakiug is executed by ~n a~mitted surety 
insnrer the It licantfiling the undertskmg IS entitled to 

reasonably .e premium paid for the undertaking ____ 
-----as a 

P'Irl of the recoverable cost. in the eminent domain proceeding. 

Code of Civil 
Procedure 

Comment. Seetion 1268.05 is based on subdivisions (a), (e), (d), (eJ, . 
and (i) of former eetion 1243.7. Unlike the rubseetions on which it is . 

eetlon 1268.05 d"". not forbid withdrawal of the deposit if 
notice of l.he application "anno! be personally served upon all parties . 

. The section permits the court to exercise. its diseretion as to withdrawal. 
in such eases, as to the amonnt to be withdrawn, and as to the require
ment of an undertsking. 

Nothing ·in this section preeludes withdrawal of the deposit upon 
stipula.tion of all parties JIl,ving Ull interest in the property for which 
the deposit was made. 

Subdivision (f) h .. , heen added to permit recovery of the bond 
preminm liS "osts in th,· proceeding unl."" the nee.""ity for tbe under- . 

. taking arises primarily from fin i""ne of title. For use· of the same 
distinction in assessing the costs of '!,Pporti@m.nt proceedings, see 

:pode of Civil Procedure S."tion 1 246_1jmd PeopJe v. Nogarr, 181 Cal. 
App.2d 312, 5 Cal. Rptr. 247 (1960). 
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Section 1268.06. Secu rity when amount in e;((ess of original deposit is 
withdrawn 

1268.06. (,,) If the IIm01.",t originally deposited is in· 
creased pursuant to Section 1268.03 and the total amount 
soUght to be withdrawn exceeds the amount of the original 
deposit, the applicant, or each applicant if there are two or 
more, shall filo an undertaking. The undertaking shall be in 
favor of the plaintiff and shall secure repayment of any 
amount withdrawn that exceeds the amonnt to whicb tbe appli. 
cant i. entitled as finally determined in the eminent domain 
proceeding, together with legal interest from the date of its 

. withdrawal. If the undertaking is executed by an admitted 
surety insurer, the undemking shan be in tbe amount by 
which tbe total amount to be withdrawn exceeds the amonnt 
originally deposited. The undertaking may be exeeuted by two 
or more sufficient sureties approved by tbe court, and in sueb . 
case the undertaking shall be in double such amount, but the 
maximum anlount that may be reeovered from sucb sureties 
is the amount by which the total amonnt to be witbdrawn 
exceeds the amount originally dcposited. 

(b) If there are two or more applicants, the applicants, in 
lieu of filing separate nndertakings, may jointly file a single 
undertaking in the amount required by subdivision (a). . 

(c) The plaintiJl' may waive the undertaking required by . 
this section or may cOllsent to an undertaking that is less than 
the amount 'I1:ated by tbis section. 

(d) If the undertaking is executed by an admitted snrety 
insurer, the applicant filing the undertaking may recover the 

0aso~ably ~ premium,.paid for the undertaking ....... 
- -as a part of the reo 

coverable costs in the eminent domain proceeding. 
Comment. Section 1268.06 is the same in substance as subdivision 
) of forme Seetion 1243.7" Withdnwat br one or nlOre defendan 

of an amount in excess of tile orlgmal depos, 18 po,., Ie i the eposit 
has been increased as provided for by i:lettion 1268.03. 

• 

except that the two-percent limitation 
in the former section of the amount 
recoverable for a premium on an under
taking has been replaced by the "reason
ably paid" limitation. 
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CC;,fPREI-:ENSIVE STATUTE § 1268.07 

,~ Ten7,a~ive1y approve(j, September 1970 

Code of Civil 
Procedure 

Sedion 1268.07, W;th-::lr, ':.'C11 of Jepos-it .:.!ftf"r entry d jlJdgment 

1268.G7. (<1 :.' Liter e-ntr.;- }f jU(~_~mcnt, whetJler or not the 
judgment haS! heen J·everi'<€d, "fl<:ateil, or set aside, any de
fenoant wbo has an interest in the property for wbich It de
posit ha.. been made under this ohapttr ",ay apply to the couxt 
for thr. withdr".wal ui all o:~ my port jon of the amount de· 
pollited. . 

(b) SUbject to subdivisions (e), (d). and (0), upon appli
cation of a defendant under this "ectinn, the COtlrt shall order 
that the defentL1nt be paid the amount to which he is entitled 
under tbe judgment, whether or not sueh judgment has been 
reversed, vacated} or ::et aside. 

(0) If tbe amount deposited is not sufficient t<> permit pay- . 
ment to all defendants of the amount to which they are en
titled und~r the judgment, the court, upon application of a 
defendant under this ~ction, shall order that the defendant 
he paid that portion of the amount deposiwd that the amount 
to which h, is entitled under the judgment bear. to the total 
amount of the judgment_ Nothing in this subdiv;sion relieves 
the plaintiff from the obli;:ution imposed by subdivision (c) 
of Section 1268_03 to increase the amount of the deposit. 

(d) UrDU obje.ction to such withdrawal made by nny party 
to tbe proceeding, the court, in its discretion, may require tbe . 
defendant to file an undertaking in the manner and upon tbe 
conditions spedfied in Seetions ] 268.05 and 1268_06 for with
drawal of a deposit prior to entry of judgment. 

(e) No payment shaJl be mnde under this section unleJlS the 
defendant receiving payment mes (]) a satisfaction of the 
judgment or (2) '1 receipt for the money and an abandonment 
of all claims and rJefe"se. except his claim to greater compen
sation_ 

Comment. SectioE 1268.07 is "ew, but it provides a procedure for 
withdrawing deposits thM was available m:dcr fOl'IUe Sections 1 ,7 
and 1254. Under f')l'Jler pra(~tiee: where a depooit was made to obtain 
possession prior to ju:~;.;mfl!1t~ thr rif'·fenoant was nonetheless entitled 
to proceed under the "omr.r~tively sim;>le provisions for withdrawal. 
provIded: by/.Section 12~ "ftRr till' entry of judgment. See People 0_ 

. Dittmer, 193 CaL App.2d 081, 14 CaL Rptr. 560 (ISB!), Seetion 1268.07 
baa been added to provide explicitly for tllis practice. Section 1268,07 
thus permits a defendant, after entry of jndg-ment, to withdraw a 
deposit that was made bero,'. judgment under the same shuple pro
ceduxe provided fur ,,>ith.drawal or a depoeil. made after entry of judge 
ment. Compare ~?l~t-i(}n 1~70.05 (withdr.:n: .. ·,-:;, ;jf a deposit made after. 
entry of Sudgment). Upon ellll",Y of the judgment t any reason for use 
of tbe more cornpl .. " pre-judgmeJ1c' withdraw,,] procedure (sec Sections 
1268,05 and 12SR.OS) disapp01ll'S_ 

Subdivision (0) provirJes for the possih)e situation ill. whicb a de
fendant a.pplies to withdraw th~ (lJ'110UGt to ".rhich he is entitled under 
the jndgment, bnt the amour.t then on <leposit is i,nsufficient to satisfy 
the judgment. 'rho subdivision pnmits J.im to withdraw his propor
tionaw paft of the amount on deposit. For example, if the amount of 
the deposit is $20,000, t.he total judgment is for $30,000, and the par
ticular oeiendant -is entitled t.o $15,000 under ti,e judgment, the sub
division permits him to withdraw $lO,OOfJ_ The subdivision thus obviaws 
any question as tn tlw entitiem('ut of a defendant in sllch t situation 
and p~vents withdrawal of " disproportionate share of the deposit 
by any particular defendant. 

Subdivision (d ') autbot;.l{':-; t1w ronTt to n-Qh1t'e an undertaking to 
secure repaj'1fl~·nt of cm. (>x(::(,S:'":live ·withdr:lv;'aI. Thp subdivision thus per¥ 
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COMPREHENSIVE STATUTE § 1268.07 

Tentatively approved September 1970 

mit. the court to protect the condemnor or another defendant in a ease . 
, in which the court believes tht it is likely that the judgment entered 

\\;11 be vacated, reversed, or set aside und that the ultimate rreovery by 
the applicant ill the proce<>ding will be Ie .. tJ"n the .. mount to which he 
i. entitled under the judgment. The subdivision make. any sneb reo 
quirement discretionary with the court;. it does not entitle any party 
to the proceedings to insist upon an underlllking. Further, tbe subdi
vision contemplates that any objection to withdrawal will be made 
known to the court by the objecting party; it imposes no duty upon 
either the court or the applicant to ascert"in whether a party may have 
such an objection. 

Snbdivision (,.) requires the defendant receiving payment to file 
either (1) a satisfaction of judgment or (2) a receipt and an abandon
ment of e1aims and defenses oth .. than his claim to gr.Ater compensa
tion. ThE" rP"quiremrnt is thE" sam£' as thE> one imposed in connection· 
with the withdrawal of a dpposit made "fter entry of judgment. See 
Section 1270,05(b). 
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COMPREHENSIVE STATUTE § 1268.08 

TENTATIVE RECOMMENDATION 

(Printed September 1967) 

Section 1268.08. Wijhdrawol waives all defenses except claim to greater 
com pensotiort 

1268.08. If any portion of the money deposited pursuant to 
this chapter is witbdrawn, the receipt of any such money shall 
constitute a waiver by operation of law of all claims and 
defenses in favor of the person. receiving such payment exeept 
a claim for greater compensation. Any amonnt so paid to any 
party shall be credited upon the judgment in the eminent 
domain proceed jug. 

~;':-:~;;-~i1-...",~C~om~m~e~nt~.;~~Section 1268.08 restates the substanoe of subdivision (g) 
Code of Civil of form~ tion 1243.7. In addition to the defendant's waiving claims 

Procedure lind d.f~n .... other than the claim to weatt'r compensatjon, withdrawal 
of the deposit may also entitle the pJuinHff to an order for posseBSion. 
See Section 1269.06. Of. P'-"pl, fl. GuUerrez, 207 Cal. App.2d 759, 24 
Cal. Rptr. 781 (1962). 
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COMPREHENSIVE STATUTE § 1268.09 

Tentatively approved September 1910 

Section 1248.09. Repayment of amount of excess withdrawal 

126~.09. An~' amount withdrawn by II party in excess of the 
amount to which he is entitled as finally determined in the 
eminent domain proceeding shall be paid to' the party entitled 
to such amount, together with legal interest from the date of 
its withdraw"l. The court which ordered such withdrawal 
shaUenter judgment acoordingly. If the judgment is' not paid 
within 30 days after it. entry, the court may, on motion, enter 
judgment against the sureties, if any, for such amount and 

, interest. 
Comment. SecUon 1268.09 xestates the substance of subdivision (It) 

of former. ection 1243.7. 

Code of Civil Procedure 
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COMPREHENSIVE· STATUTE § 1268.10 

Tentatively approved September 1970 

Section 1268.10. Limitation on use of evidence submit1ed in connection with 
deposit 

1268.10. Neit her the amount deposited nor any amount 
withdrawn pnrsnant to this chapter shan be given in evidence 
or referred to in the trial of the issue of compensation. 

Comment. Section 1268.10 restates the substance of subdivision 

(e) of former Code of Civil Procedure Section 1243.5. Its purpose 

is to encourage the plaintiff to make an adequate deposit by pre-

venting the amount deposited or withdrawn from being given in evi-

dence on the issue of compensation. This section does not prevent 

the defense either from using the appraisal data for impeachment 

purposes or from calling the appraiser as an expert witness on its 

its own behalf. See People v. Cowan, 1 Cal. App.3d lOOl¥. 81 Cal. 

Rptr. 713 (1969). 
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COMPREHENSIVE STATUTE § 1268.n 

Tentatively approved September 1970 

Section 1268.11. Deposit in Slate Treasury uDle .. otherwise required 

1268.11. (a) When money i. deposited as provided in tltia 
chapter, the court shall order the money to be deposited in the '. 
State Treasury or, npon written request of the pJa.intitt filed 
with tbe deposit, in the co'unty treasury. If molllly is deposited 
in the State Treasury pnrswmt to this section, it shall be 
held, invested, depcsited, and disbursed in the manner speci
fied in Article 9 (eommencing with Seetion 16425) of Chapter 
2 of Part 2 of Division 4 of Title 2 of the Government Code, 
and interest earned or other increment derived from itS invest
ment shall be apportioned and disbursed in the manner epeei
lied in that article. 

(b) A. between the parties to the proceeding, money de
posited pursuant to this chapter shall remain at the risk of the 
plaintiff until paid or made payable to the defendant by order. 
of the oourt. . 

Comment. Subdivision a of Reetion 12,,8.11 is the seme in sub-
stance as former tion J 4 .. u IVl8lon ) 18 e rot 
two sentenees of subdivision (h) of forme Section 1254. 

Code of Civil Procedure 
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COMPREHENSIVE STATUTE § 1269.01 ~ seq. 

Tentatively approved September 1970 

CItAPTER 2. POSSESSION PRIOR TO JUDGMENT 

Comment. This chapter provides for orders for possession prior to 
judgment and sup .... des C<lde of Civil Proc.dure Sections 1243.4 and 
1243.5. Orders for possession subsequent to judgment are governed 
by Chapter 3 (tomm.noing with S.ction 1270.01). See Section 1270.02. 
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COMPREHENSIVE STATUTE § 1269.01 

Staff recommeXldation 

§ 1269.01. Application for order for possession prior to judgment 

1269.01. If the plaintiff is e. public entity or a public utility, 

the plaintiff IIlS¥ apply to the court for an order for possession under 

this chapter at the time of filing the complaint or at any time after 

filins the complaint and prior to entry of judgment. The application 

for the order for possession shall be made b,y motion. Notice of the 

motion shall be served in the same manner as an order for possession 

is served under Section 1269.04. 

Comment. Section 1269.01 permits the condemnor, if a public entity or 

public utility, to make application for an order tor possession prior to 

Judgment in any condemnation case. Under formel' Code of Civil Procedure 

Section 1243.4, possession prior to judgment was allowed only if the takins 

was for right of way or reservoir purposes, and the right to immediate 

possession w~s limited to public entities; public utilities did not have 

the right to obtain immediate possession. 

Section l269.01 requires that notice be given of the motion for the 

order for P08session. Former Code of Civil Procedure Section 1243.5(a) 

provided an ex parte procedure for obta:\.Dins an order for immediate posses

sion, a procedure that appears to violate the due process clause of the 

Fourteenth Amendment to the U.S. Constitution, which requires an opportunity 

for interested persons to be heard. 
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COMPREHENSIVE STATUTE § 1269.02 

Staff recommendation 

§ 1269.02. Hearing 

1269.02. (a) On hearing of the motion for the order for posses-

sian, the court shall consider all relevant evidence, including the 

schedule or plan of operation for execution of the public improvement 

and the situation of the property with respect to such schedule or 

plan, and shall malte an order that authorizes the plaintiff to take 

posseSSion of the property if the court determines all of the following: 

(1) The plaintiff is entitled to take the property by eminent 

domain. 

(2) The plaintiff needs possession of the property prior to 

judgment. 

(3) The plaintiff has deposited the amount indicated by an 

appraisal to be the compensation for the taking of the property in 

accordance with Chapter 1 (commencing with Section 1268.01). 

(b) Before malting an order for possession under this chapter, the 

court sball: 

(1) Dispose of any pending motion under Section 1268.03 to' deter-

mine or redetermine the probable amount of compensation and, 1.1: an 

increase in the amount of the deposit is determined, shall require the 

additional amount to be deposited by the plaintiff. 

(2) Determine the date after which the plaintiff is authorized to 

take possession, which date shall be not less than 60 days after the 

malting of the order and shall take into consideration the need of the 
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COMPREHENSIVE STATt1l'E § 1269.02 

Sts.1'f recommendation 

plaintiff for early possession of the property and the hardship the 

owner or occupant will suffer if possession is taken before judgment. 

Comment. Section 1269.02 specifies the determinations to be made at 

the hearing on the motion for immediate possession. 

Subdivision (a). The required findings that the plaintiff is entitled 

to take the property by eminent domain, and that the plaintiff has deposited 

the amount of probable just compensation, are derived from former Code of 

Civil Procedure Section l243.5(b). The requirement that plaintiff shaw a 

need for immediate possession is new to California but is based upon 

comparable provisions in other jurisdictions. See,~, Ill. Stat. Ann., 

Ch. 47, §§ 2.1-2.3 (Supp. 1966); Dep't of Pub. Works & Bleigs. v. Butler Co., 

13 Ill.2d 537, 150 N .E.2d 124 (1958). See also Taylor, Possession Prior to 

Final Judgment in California Condemnation Procedure, 7 Santa Clara Lawyer 37, 

81-86 (1966). 

SubdiviSion (b). With respect to paragraph (l) of subdivision (b), see 

Section 1268.03 and the Comment to that section. 

Paragraph (2) of subdivision (b) provides a minimum 6o-day period follow-

ing the rendering of the order before possession can be physically aasumed. 

Because the order is obtained by regularly noticed motion, the time period is 

computed from the date of the order, rather than the date of its service. How-

ever, if the order is not promptly served, the period is tolled under Section 

1269.04. The 60-day period is a minimum period; the period is to be determined 

by the court in each case, taking into account the need of the plaintiff for 
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CClo1PREHmSIVE STATUTE § 1269.02 

Staff' recommen!lBtlon 

possession of the property and the hardship to the defendant. Nothing in 

subdivision (b) should be construed to limit the state's ability to take 

property immediately in case of an emergency. 

Review of orders authorizing or deo;ying possession. Under former 

statutes, judicial decisions held that an appeal might not be taken from an 

order authorizing or deo;ying possession prior to judgment. MandllDP1S, pro-

hibition, or certiorari were held to be the appropriate remedies. See 

Central Contra Costa Sanitary Dist. v. St.!Perior Court, 34 Cal.2d 845, 215 

P.al. 462 (1950); Weiler v. Superior Court, 188 Cal. 729, 207 P. 247 (1922); 

State v. Superior Court, 20B Cal. App.2d 659, 25 Cal. Rptr. 363 (1962); 

City of Sierra Madre v. St.!Perior Court, 191 Cal. App. al. 587, 12 Cal. Rptr. 

836 (1961). However, an order for possession following entry of judgment 

has been held to be an appealable order. San FranciSCO Unified School Dist. 

v. Hong Mow, 123 Cal. App. al. 668 J 267 P. 2d 349 (1954). No change is made in 

these rules lUI to orders made under Section 1269.02, or Chapter 3 (commencing 

with Section 1270.01). 

~ See note to Section 1269.04. 
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COMPREHENSIVE STATUTE § 1269.03 

Staff' recOlll!llelldat ion 

§ 1269.03. Contents of order for possession 

1269.03. The order f'or possession shall: 

(a) Describe the property and the estate or interest to be 

acquired, which description may be by reference to the complaint. 

(b) State the date atter which the plaintiff is authorized to 

take possession of the property. 

Comment. The contents of the order for possession are sUbstantially 

the same as those of former Code of Civil Procedure Section 1243.5(b). How

ever, the requirement that the order state the amount of the deposit has 

been eliminated; Section 1268.02 requires that a notice of the making of a 

deposit be served on interested parties. Also, the requirement that the 

order state the purpose of the condelllll8tion has been anitted since immediate 

possession is now authorized for any public use. 
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COMPREHENSIVE STATUTE § 1269.04 

Tentatively approved September 1970 

Sectioo 1269.04. Servieto of order I", po ...... ion 

1269.04. (B) As Il8ed in this section, "record owner" 
means both (1) the penon in whom the legal title to the fee 
appears to be vested by duly recorded deeda or' other instrn-

• ments and (2) the person, if any, who h"" an interest in the 
property under a duly recorded lease or 8g"reeIIIent of pur-
chase. or such longer 

(b) At least 60 :.-' '~'B~~~ time as the 
pl11'SQ4l1t to an r 
1269.aI., the plaintiff shall serve a eopy of the order on the prescr 
record owner of the property and on the occupants, if any. 

(C) At least 30 days prior to tbe time poesession il taken 
pUl"1llllUlt to an order for possession made under Section 
1269.06, the plaintiff shall serve a copy of the order on the 
record owner of t.he property and on the occupants, if &111. 

(<<I Service of the order shall be made by peraoDal SI!rViee 
nnless the person on wbom service is to be made hu premualy 
appeared in the proceeding or been served with BlllDJrIOnI in the 
proceeding. If the person has appeare<l or been served with the 
summons, serviee of the order for possession may be made by 
mail upon sueb person and hie attorney of reeord, if any. 

(e) If a person required to be personally served resides out 
of the state, or has departed from the state or cannot with due 
diligence be found within the state, the plaintiff may, in lieu of 
snch personal service, send a copy of the order by registered or 
certified mail addressed to such person at hie last known 
address. 

(t) The court may, for good cause shown on ex parte appli
cation, authorize the plaintiff to take pussnloll of the property 
without serving II copy of the order for pOllell8ion upon a 
reoord owner not occupying the property. ' 

(g) A single servke upon or mailing to one of several per-
80M having a oommon business or residenee addTess is suffi-
cient. ., 

Comment. Sectioll 1269.04 is deriyed from forme Section 1243.5 ",. 
The requirement that an affidavit be filed concerning serviee by mai 
has been eliminated. Subdivision (Q.) i. a clarification of a seiltenee in ' 
the first r ra h of Section 124'!1,5(c). The term "address" refers ' 
to a sin~1e residentla unit or plllCe of businoss, rather than to several, 
such umts or plaee. that may happen to have the II8llle street or post, 
office "addr .... " For example, ('Reh apartment is regarded as having a 

. separate address although the entire apartment house may have a single 
street address. 

, . 
~ The GO-day notice requirement does not, of 

course, apply to an emergency taking pursuant to the 
police powers, a matter that also is under study. 

-22-

Code of Civil 
Procedure 



COMPREHENSIVE STATUTE § 1269.05 

--___ ~ Tentatively approved September 1970 
(for relocation purpos~~ 

Section 1269_05. D.~i'l on motion --; certain d"'.ndants 

1269.05. (It) If the property to be taken includes a dwell
ing containing not more than two residential units and the 
dwelling or one of its unita is oocupied as his residenee by a 
defendant, and if the plaintiff has not deposited probable just 
compensation in aecordance with Chapter 1 (commencing with 
Section 1268.01), weh defendant may move the court for an 
order determining the amount of such oompensation for the 
dwelling and so much of the land upon which it is constrncted 
as may be required for its convenient use and oooupation. The 
notice of motion shall specify the date on which the moving 
party dasires the deposit to be made. Such date shall not be 
earlier than 30 days after the date noticed for the hearing of 
the motion and may he any later date. The motion shall he 
heard and determined in the same manner as a motion made 
to modify a deposit under Section 1268.03. 

(b) The court shall make ita order determining the prob
able just compensatio If the Jaintiff de . ta the amount 
stated in the order on Or before e ate SpeCI by the mov
ing party (1) interest upon that amount shall not accrue 
and (2) the plaintiff may, after making the deposit and upon 
ex parte IlPplieation to the court, obtain an order for posses
sion that authorizes the plaintitr to take possession of the 
property 30 days after the date for the deposit specified by 
the moving party. If the deposit is not made on or before the 
date specified by the moving party, the compensation awarded 
in the prooeeding to the moving party shall draw legal interest 
from that date. 

(c) If the proeeeding i. abandoned by tbe plaintiff, the 
amount of such interest may be recovered as costs in the pro
ceeding in the manner provided for the recovery of other costs 
and disbursements on abandonment. If, in the proceeding, the 
court or a jury verdict eventually determines tbe compensation 
that would have been awarded to the moving party, then such 
interest shall be computed on the amount of Buch award. If no 
such determination is ever made, then such interest shall be 
computed on the amount of probable just compensation as de
termined on the motion. The moving party shall be entitled to 
the full amount of such interest without offset for reub! or 
other ineome received by him or the value of his continued 

. possession of the property. 
(d) The filing of a motion pursuant to this section consti

tutes a waiver by operation of law, conditioned upon subse
quent deposit hy the plaintiff of the amount determined to be 
probable just compensation, of all claims and defenses in favor 
of the moving party except his claim for greate>· compensation. 

(e) Notice of a deposit made under this section shall be 

if the court deter
min~s that the defend
ant will use the 
amount deposited for 
relocation purposes 
only. 

served as provided by subdivision (a) of Section 1268.02. The defendan:t may withdraw 
the deposit in accordance with Chapter 1 (commencing with Section 
1268.01) on condition the deposit is used for relocation purposes only. 

(f) No motion may be made by a defendant under this sec
tion after entry of judgment in the pro"eeding unless the 
judgment. i. reversed, vacated, or set aside and no other judg
ment is entered. 

Comment .. Section 1269.05 i. new. Except as provided in this section, 
the depositing of prohable just oompensation pursuant to Chapter 1 
(commencing with Section 1268.01) or the taking of possession pur
suant to this chapter is optional with the plaintiff. If a deposit is DGt 
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COMPREHENSIVE STATUTE § 1269.05 

Tentatively approved September 1970 

made and possession i. not taken, a defendant is not en titled to be 
paid until 30 days after final judgmeut.llJode of Civil Pl'ooedure Sec· 
tion 1251] Section 1269.05 make. available to homeowners a pN>ce,dw", 
by which be 
and u 
of the proceeding. For a ~olnl"9.rable but mnch broader see 
PA. STAT. ANN., Tit. 26, § (b) (Supp. 1966). 

Although Section 1269.05 does not require the plaintiff to deposit 
· the amonut determined, if no de s" .. eventual 
award begins to aecrue. See Section 1255b(a) (4j. If the Pr<)Ceeding 
i. abandoned, the interest is Mmputed on the amount determined by 
the court to be probable just compensation. This section a~ in· 
terest would not begin to accrue until entry of judgment. Se. Ion 
1255b(a) (1)]. Interest does not aceme. a. to any amount deposited 

~ode of Ci vU 
Procedure 

· under this section after the date the deposit is made. See Section 
1255b(d) (2)1. 

Under su&1ivision (b), the timely making of " depoBit under this 
section entitles the plaintiff to an order for possession effective 30 
d&ys after the date for the making of the deposit specified in the notiee 

· of motion served by the moving party . . 

Under subdivision (c), abandonment by the plaintiff 

entitles the defendant to recover interest· in the manner 

ode of Civil 
Procedure 

ode of Civil 
Procedure 

provided for recovery of other costs, as prescribed in 

~Ubdivision (c) of Code of Civil Procedure Section 1255ea. 

The plaintiff may not abandon, however, if the defendant, 

to his detriment, has substantially changed his position 

in justifiable reliance upon the proceeding. LCode Civ. 

Proc. § 1255a(b)J 

The reference in SlIbdivision (a) to the amount of land required for 
the "convenient use and occupation" of the dwelling is taken from 
Section 1183.1 of the ('Alde of Civil P1"()Cedure, which deals with me· 

. chanic '. liens. The limitation precludes application of this section to 
land being taken and owned in common with t.he dwelling but unneces· 
sary to the convenient use of the dwelling. 
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COMPREHENSIVE S'l'ATtm: § 1269.06 

Tentatively approved September 1910 

Section· 1269.06. Right of plaintiff to take possession after vacation 01 prop
erty or withdrowal 01 deposit 

1269.06. (a) If the plaintiff has deposited probable just 
compensation pursuant to Chapter 1 (commencing with Section 
1288.01), possession of the property or property interest tor 
which the deposit was made may he taken in accordance with 
this section at any time after each of the defendants entitled to 
possession: 

( 1) Expresses h is willingness to surrender possession of the 
property; or 

(2) Withdraws any portion of the deposit. 
(b) The plaintiff lIt&y apply ex parte to the court for an 

order for possession. The court sball authorize the plaintiff to 
take possession of the property if the court determines that the 
plaintiff has deposited probable just compensation pursuant to 
Chapter 1 (commencing with Section 1268.01) and that each 
of the defendants entitled to possession has: 

(1) Expr.",,<,d hi. wiUingnes.. to surrender possession of the 
property; or 

(2) Withdrawn any portion of the deposit. 
(c) The order for possession shall: 
(1) Recite that it has been made under this section. 
(2) Describe the property Rnd the estete or interest to be 

acquired, which d~ription may be by reference to the com
plaint. 

(a) State the date after which plaintiff is authori%ed. to take 
possession of the property. Unless the plaintiff requests a later 
date, such date shall he the earliest date on which the plaintiff 
would be entitled til take possession of the property if service 
were IlUlde under subdivision (6) of Section 1269.04 on the 
day the order is lIlade. 

Comment. Section 1269.06 is new. Chapter 1 (commencing with Se..,
tion 1268.01) permits the plaintiff to depo.;it probable just compensa
tion whether or not it obtain, an order for pos.""""ion. This section 
makes applicable to withdrawal of a deposit made p";or to judgment 
the Illlalogous rule that Hpplie. when a deposit made after judgment 
i. withdrawn. Cf. People ". (lut;.rr •• , 207 Cal. App.2d 759, 24 Cal. 
Rptr. 781 (1962). It alS(o permits tlw plaintiff to t.ake pOSSl'SSion of 
the property .uter each of tIle o{'fendants entitl<·d to posse""ion has 
if>xpressed his Wmin~n-(lRS to Kurrrndf't it. ~rvi(~t" of the order for pas.
...... ion i ... qni .... d by subdivisioll (6) of gret.ioll 1269.04. 
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COMPREHENSIVE STATUTE § 1269.07 

Tentatively approved September 1970 

Section 1269.07. Taking p"' .... ion doe. not waive right of appeal 

1269.07. The plaintiff do"",, not abandon or waive the right 
to appeal from the judgment in tho proeeeding or to request 
8 new trial by taking pos..'Sf"s.sio-n of the property pUl"Suant to 
this chapter. 

Comment. St~etion 126n.07 js HH' saint' in :substam~t" a~ forme~Section 
1243.5(£). Tlw lunguagf' has b('('n (·han~7('d to IH"peludt, impUed WalVtlr 

of .appeal or right to nf.'W trial by tHkiug' 1){)S::4t's,"i10n pun~uant t.o any 
order obtained lllldf"r thi-s (~hllph·r. induding ord('rs under ~petion 
1269.05. Under Seotioll 1:!68.08, til(" ilefendant .1"" ".,lains hi. right 
to appeal or to rtlqu('St it lIew trial upon tht> is:':lut' ()f comp(~llsation 
even though I,. witlldmw< Ill<' derosit m~de by tlw plaint.iff. Howev ... 
suc.h withdrawal do". w<live an claim .• and defen""" other than the 
claim t.o c!>ntpt'nsation. 
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COMPREHENSIVE STATUTE § 1269.08 

Tentatively approved September 1970 

Section 1269.08. Court may enforce right to possession 

121\9.08. The court in which a proceeding in eminent do· 
main is brought hIlS the power to: . 

(a) Determine the right to possession of the' property, 88 
between the plain tiff and the defendants, in accordance with 

Di vision 7 (commencing with Seetion 1268.01). 
(b) Enforce any of its orders for possession by appro

priate process. 
(c) Stay any actions or proceedings brought against the 

plaintiff arising from possession of the property. 
Comment. Section 1269.08 is' new. Subdivision (e) is derived from a 

sentence formerly contained in Code of Civil Procedure Section 12M. 
In general, theseetion codifies judicial decisions whir.h hold that, after 
an eminent domain proceeding is begun, the court in which that pro
ceeding is pending It .. the exclusive power to determine the respedive 
rights of the plaintiff and of the defendants In possession and Wen· 
force its determination. See, !!.y., Neal~ v. S"pet"Wr C,m,I, 77 Cal. 28, 
18 Pac. 790 (1888); Tn re Bryan, 65 Cal. 375, 4 Pac. 304 (1884); 
S(Jft Bemardino Vallev Municipal lVaier Disl. t'. Gaoe Canal Co., 226 
Cal. App.2d 206, 37 Cal. Rptr. 856 (1964). In addition w the writs 
of possession or writs of assistance whieh the court may issue and 
enforce in exerei.., of its general jurisdiction (see Marblehead Land 
CO. II. Los A"I]cles Coanfy, 276 Fed. 305 (S.D. Cal 1921) ; 3 WITKIN, 
CALIFORNIA POOCE!ll:nE, Enforcemem of J"dgm.nt, § 64 (1954)), 
orders for possession contemplated by the section include those made 
under Chapter 2 (commendng with Section 1269.01) of Division 7, 
Chapter 3 (commeneing with Redion 1270.01) of k and@ec. @ i i 
t.ion 1253 of Code of Ci vil Proced~. . _v s on 
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COMPREHENSIVE STATlJ1'E § 1270.01!! seq. 

Tentatively approved September 1970 

CHAPTER 3. DEPOSITS AND POSSESSION AFTER JUDGMENT 

Com .... lf. This e.hllpter relates to deposits that may be made and 
orders for pOllSCssioll that may be obtained after entry of the "inter-

Code of Civil Jocutory judgment" in .~O;;'~~";l:e~m~n~a~t~io~n~.~T~h~e~C~h~a~p~te~.r~_~.u~P~e~r~se~d~e~s~f~o~nnie~r~~~~~~~~:~ __ -!Pr:::!:o~c::e~d~u!.!r>s-__ "Seetion 1254 and _Iimina te. . 
between deposits made 
this ehaptf.r, th{'N': is but Un(~ uniform post·jud~nent 
.As to the distinctioll betweell the "judgment" and 
ment" in ("minent domain prol"t,t'dings, 
flower City Scllool Di,,/' 1'. Skaggs, 52 Cnl.2d 
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COMPREHENSIVE STATUTE § 1270.01 

Tentatively approved September 1970 

Section 1270.01. Deposit after judgment 

1270.01.· (a) Unless the plllintiff has made a deposit under 
Chapter 1 (commencing witll Section 1268.01) prior to entry 
of judgment., the plaintiff ma)" at any time after entry of 
judgment, deposit for the defendants the amouut of the judg· 
ment together with the interest then due thereon. The deposit 
may be made notwithstanding an appeal, a motion for a new 
trial, or II motion to vacate or set aside the judgment, and 
may be made whether or not the judgment bas been reversed, 
vacated, or set lIBide. 

(b) Upon making!h. deposit, the plaintithhalJ serve a notice 
that the deposit has been made on all of the other parties to the 
proceeding determined by the judgment to have an interest 
in the mouey deposited thereon. SeM'ice of the notice shall be 
made in the manner provided in Section 1270.03 for the serviee 
of au order for possl'Ssion. Service of an order for possession 
under Section 1270.03 is sufficient compliance with this sub
divisiou. 

Comment. Subdivision (a) of Section 1270.01 is similar to subdi
vision (a) of former Section 1254. Howev. the de it rovided f 
in this subdivision i. merely the amount of the judgment and accrued 
interest. The provision for "n additional sum to secure payment of 
further compensation and "00'. is contained in Section 1270.04. In addi. 
tion, tbe deposit may be made under this section without regard to au 
order for possession. This .. ction thus supersedes the deposit procedures 
formerly provided by' Sections 1252 an J . Althou h this _tion 
applies only to the makmg of 1\ eposit after judgment, a eposlt mB 
before judgment may be increased after entry of judgment pnrsuant 
to subdivision (f) of Se!!tion 1268.03. 

Subdivision (b) i. neW. In requiring that notice of the deposit be 
given, it parallel. Section 1268.02 which requi_ that notice of a p_ 
judgment deposit be sent to the parties having an interest in the prop
erty for which the depooit is mnde. Under former Section 1254, the de
fendant received notice that the deposit had been e on y W en 

. served with an order for possession. 
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CONPREHENSlVE STATITlE § 1270.02 

Tentatively approved September 1970 

Section 1270.02. Order for possession 

1270.02. (a) If the plaintiff is not in possession of tJie 
property to be taken, the plaintiff may, at any time after entzoy 
of judgment, whether or not the judgment has been reversed, 

.vacated, or set aside, apply ex parte to the court for an order 
for possession, and the court shall authorize the plaintiff to 
take possession of the propert~' pending conelusion of the liti
gation if: 

( 1)· The judgment determines tbn t the plaintiff is entitled 
to take the property; and 

(2) The plaintiff has deposited for the defendants an 
amount not lesB than the amonnt of the judgment, together 
with the interest then due thereon, in accordance with Seetion 
1270.01 or Chapter 1 (commencing with Section 1268.01). 

(b) The court's order shall state the date after which the 
plainttil' is authorized to take possession of the property. Unless 
the plainttil' requests a later date, such date shaU be 10 days 
after the date the order is made. . 

Comment. Seetion 1270.02 restates the substance of a portion of sub
division (b) of forme~ .. tion 1254. 

Code of Civi Proce ure 
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COMPR&tIERSIVE STATIl'l'E § 1270.03· 

Tentatively approved September 1970 

Section 1270.03. s.mca of ..... , 

• 1270.08. At leat 10 days prior to the date p"'"eesion is 
to be taken, the plainti/r shall serve a copy of the order for 
pollession npon the defendants and their attorneys, either per
sonally or by mail A smilie .service upon or mailinr to one of 
several peraons having a co_on bnsiness or residence address 
is mlIl<lien.t. . 

CCIIII/JIeIIt. Section 1270.08 is the asme in subetance 111 subdivision . 
e . of f Section 1254. With respect to the last sentence, seethe 

mment to tion 1269.04. 
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COOllEHENSIVE STATU'l'!! § 1270.04 

Tentatively approved September 1970 

SectIon 1270.04. Increase or dec_ in amount of deposit 

. - 1270.04. At IUIY time after the plaintiff has made a deposit -
npon the jndgment pUnllRnt to this chapter, the court may, : 
npon motion of any defendant, order the plaintiff to deposit 
such additional amount as the court determines-to be ne~' 
to secure payment of any further compell8&tion, CO&1:8, or 
interest that may be recovered in the proeeeding. After the, 
malring of such an order, the conrt may, on motion of any' 
party, order an increase or a decrease in snch additio.:n::a:.I....-:~:---::-::--:-:7"'-

- amount. r: \~_ode of Civii:\ 
- Com ... nt. Section 1210.04 snperAedes suhdivision (d) of forme~Sec" "Procedu .... ;../ 

tion 1254. The additional amount referred to in Section 1210.04 is the -
aDlount determined by the court to be neceasary, in addition to the -
amount of tbe judgment and the interest then due thereon, to seettre! 
payment of any further compensation, costs, or interest that may be, 
recovered in the proceeding. Deposit of the amount of the jUdgment: 

after of is for Seetion 1270.01. 

be~=~~ 
court. OrMlfle Could, Wajer 156 OBI: ~~~ 
P.2d 536 (1958). This eontruction is COJItinueduuder i:j 1270.!K. -

For the- provision permitting increase or decrease in & deposit made 
prior to entry of judgmen~, see Seetion 1268.08. 
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COMPREHENSIVE STAT!1'l'E § 1270.05 

Tentatively approved September 1970 

Section 1270.05. Wilhdrowol of deposit 

1270.05. (a) Any defendant for whom an amount has been 
deposited npon the judgment pursuant to this chapter is en
titled to demand and reeeive the amount to which he i. entitled 
under the judgment upon obtaining an order from the court, 
whether or not such judgment has been reversed, vacated, or 
set aside. Upon application by such defendant, the court shall 
order that such money be paid to him upon his filing (1) a 
satisfaction of the judgment or (2) a receipt for the money. 
and an abandonment of all claims and defenses except his 
claim to !,'l"eater compensation. 

(b) Upon objection to such withdrawal made by any party 
to the proceeding, the court, in its discretion, may require the 
defendant to file an undertaking in the manuel' and upon the 
conditione specified in Sections 1268.05 and 1268.06 for with· 
drawal of a deposit prior to entry of judgment. 

Comment. Section 1270.5 is besed on subdivision (f) of·former Sec-
tion 1254.· . • 

Form Section 1254 was construed to permit the defendant to with
w any amount paid into court upon the judgment, whether or not 

the plaintiff applied for or obtained an order for possession. See People 
II. Gwfieffez, 207 Cal. App.2d 759. 24 Cal. Rptr. 781 (1962). That con

. atruetion is continued in eft'ect hy Section 1270.05. Inferentially,.8ection 
1254 permitted withdrawal only of the amount deposited upon the 
judgment and not the additional amount, if any, deposited as security. 
That construetion also is continued in effect. . 

For the provision for withdrawal after entry of judgmfllt of a de
posit lIl8de prior to judgment, oee Section 1268.07. 
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COMPREHENSIVE STATt1IE § 1270.06 

Tentatively approved September 1970 

Section 1270.06. Repayment of amount of excess withdrawal 

127p.06. When money is withdrawn pursuant to this chap-' 
ter, any amount withdrawn hy a person in excess of the amount 
to which he is entitled as finally determined in the proceeding 
shall he paid without interest to the plainti1l' or other party 
entitled thereto, and tbe eourt .hall enter the judgment M
cordingly. 

Commer>!. Section 1270.06 is the SIIJIle in substance as subdivision 
(g) of form Section 1254. 
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COMPREHENSIVE STATU'lE § 1270.07 

Tentatively approved September 1970 

Sectlon 1270.07. Taking passe.s.ion doe. nOl waive right of appeal 

1270.07. The plaintiff does not abandon or waive the right 
to appeal from the judgment or to request a new trial by de
po$iting the amount of the judgment or taking po!I8ession 
.P1I:t'I1lRJlt to this ehapter. 

Comment. Section 1270.07 is the same in substanee as subdivision 
<e} of forme~ Section 1254. Und.r Section 270.05 thed edt ma 
also retain his rlg t to apJlelll or to request a new t?ial upon the issue 
of compen88tion only even though he withdraws the deposit. This may 
be accomplished by filing a receipt and waiver of all claims and de
fenses except the claim to greater compensation. Of. People v. Gutier
rez, 207 Cal. App.2d 759, 24 Cal. Rptr. 781 (1962). 
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CCMPRElIINSIVE STATtJ'l'E § 1270.08 

Tentatively approved September 1970 

. Section 1270.08. Deposit in Stote Treasury unless otherwise required 

1270.08. Money deposited as provided in this chapter shall 
be deposited in accordance with Section 1268.11 and the provi· 
siOIlB of that section are applicable to the money so deposited. 

Comment. 'Section 1270.08, which incorporates by reference Section 
1268.11, supersedffi a portion <>f subdivision (h) of former. Section 
1254. ~ 
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COMPREHENSIVE STATUTE § 2400 

Staff recommendation 

Procedure 

DIVISION 8. PROCEDURE 

C:mptor 5. Be sponse to Complaint 

§ 2400. Answer 

2400. (a) Within 30 days of the service of sUIIliIIOns upon him 

a condemnee shall serve·an answer. 

(b) The answer shall state: 

(1) The caption of the action. 

(2) A description of the Pl'Ollerty in which the condemnee claims 

an interest and the nature and extent of the interest claimed. 

(3) The name and address of the condemnee or the person desig

nated as agent for service of notice of all proceedings affecting 

the condemnee's property. 

Comment. Section 2400 replaces in part former Section 1246 of the 

Code of Civil Procedure which stated certain requirements for an answer 

to a complaint in condemnation proceedings. Section 2400 retains the re

quirement that the condemnee describe the property in which he claims an 

interest and the nature and extent of that interest. HOWever, the former 

requirement that he set forth an itemization of the damages claimed has 

been eliminated. The answer provided by Section 2400 is 

similar in form and effect to the notice of appearance provided in federal 

condemnation proceedings. See Rule 7LA(e) of the Federal Rules of Civil 

Procedure. 



COMPREHENSIVE STATUTE § 2401 

Staff recommendation 

[Note: This section has not been approved by the Commission. 

Procedure 

Further study will be undertaken to determine hOw 
right to take issues should be raised and resolved.] 

§ 2401. Preliminary objections 

2401. (a) A condemnee desiring to raise any defense to the 

taking of his property shall file and serve upon the condemnor 

preliminary objections to the complaint for condemnation within 

45 days after the service of slllDlllOns upon him or within such 

longer period of time as is stipulated or as the court may allow 

upon good cause shown. A condemnee who needs additional time to 

prepare preliminary objections, shall apply to the court for such 

time within the 45-day period. 

(b) All defenses shall be raised at one time and in one 

document. They may be inconsistent. The grounds for each de-

fense shall be specifically stated. Any defense not raised by a 

timely preliminary objection is waived unless the court for good 

cause shown determines otherwise. 

(c) Within such period as the court determines is reasonable, 

the court shall determine all preliminary objections and shall make 

such preliminary or final orders as are required. 

Comment. SectiO!l 2401 sets forth the procedure to be followed by a 

condemnee desiring to raise any defense to the taking of his property. 
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COMPBEHENSlVE STA'l'IlTE § 2401 

Staff recommendation 

The section makes significant chacges in fona but is similar in substance 

to former law. Formerly, the condemnee was required to raise objections 

to the taking of his property by demurrer or answer. See 

hopJ.e "v. Superior Court, 68 Cal-2d 206, 436"1'.2d 31f2, 6S Cal. Rptr. 

342 (l968)(answer); People v. Chevalier, 52 Cal.2d 299, 340 P.2d 598 (1959) 

(answer); Harden v. Superior Court, 44 Cal.2d 630, 284 P.2d 9 (1955) 

(demurrer). These pleadings have been replaced in condemnation proceed

ings by the answer (see Section 2400 and COlllDent thereto) and prelimimry 

objections. As befora, however, the condemnee is required to raise his 

objections early in the proceedings. Subdivision (a) of Section~l re

quires preliminary objections to be filed and served by the condemnee 

upon the condemnor within 45 days after the condemnee has been served with 

the summons and complaint. This time period may be extended by sti-pula

tion of the parties or upon application and for good cause--for example, 

to permit discovery or the acquisition of preliminary appraisal reports 

where this information would be vi tal to an informed decision (see Sec

tion 421). 

SubdiviSion (b) requires the condemnee to raise his defenses at one 

time, in one document and to state specifically the grounds for each 

defense. These requirements are generally consistent with former deci

sional law that, for example, raquired the condemnee to affirmatively 

allege how or in what manner a proposed use would not be public or speci

fic facts indicating an abuse of discretion, ~, an intention not to 
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COMPREHENSIVE STATUTE § 2401. 

Staff recommendation 

use the property as resolved. See People v. Chevalier, supra. Failure 

to raise a ~efense by timely objection constitutes a waiver of that 

defense except where Judicial relief is granted upon a showing of good 

cause--for eUlllple, where the condemnee has been misled by a condem

nor's failure to properly plead its statutory authority. See Sections 

401( c), 412(b). 

Where preliminary objections have been properly and t1meJ.y raised, 

subdivision (c) directs the court to determine them promptly making any 

preliminary or final orders required. Subdivision (cJ merely continues 

prior law insofar as it requires the issues raised by preliminary objec

tions to be tried by the court. See People v. Ricciardi, 23 Cal.2d 390, 

144 P.2d 799 (1943). 

[Note: Subdivision (c) reflects the policy decision that prel1minary ob

jections should be disposed of promptly--generelly well in advance of 

the valuation trial, if the letter is necessary. Prompt disposition will 

permit the parties to either avoid the expensive preparations necessary 

for trial of the issue of compensation or at least plan with greater 

certainty concerning the issues that will be involved. Present law pre

sents a variety of procedures--for example, a hearing held on a motion 

to strike a portion of the complaint, People v. Superior 

Court, supra; prior, separate trial.as a special defense not ... 

involving the merits, County of San M1teo v. ]!a rtole , 184 Cal. App.2d 
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COMPREHENSIVE STATUTE § 2401 

Staff recommendation 

422, 7 Cal. ~tr. 569 (1960); trial in conjunction with the issue of 

compensation, Anaheim Union High School DiBt. v. Vieira, 241 Cal. 

App.2d 169, 51 Cal. ~tr. 94 (1966). It is anticipated that these 

will be replaced by special provisions which will be coordinated with 

pretrial procedures, but will grant the court discretion to hear these 

issues as expeditiously as the circumstances warrant. J 
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COMPREHENSIVE STATUTE § 3500 

Tentatively approved September 1970 

DIVISION 10. ARBITRATION OF COMPENSATION IN 
ACQUISITIONS OF PROPERTY FOO PUBLIC USE 

Comment. Division 10 (commencing with Section 3500) continues w1tbout 

substantive chall8e the provisions of former Chapter 3 (commencing with 

Section 1273.01) of Title 7 of Part 3 of the Code of Civil Procedure. 

For :ba.cksro"nd r ae ReCOlllllle!!.d&Uon lle14ting to An1traUon of Just 

Compensation, 9 Cal. L. Revision Comm'n Reports 123 (1969). 

§ 3500. Arbitration of amount of cO!!!peosation authorized -
3500. (a) Any person authorized to acquire property for 

public use may enter into an agreement to arbitrate any ~ 

as to the compensation to be made in connection ",ith :!:.he ~uis1tion 

of the property. 

(b) Where property is already appropriated to a public use, 

the ;erson authorized to compromise or settle the claim arisill8 from 

a teJting or dame.ging of such property for another public use may 

enter into an agreement to arbitrate any controversy as to the campen-

sation to be made in connection with such teJting or damaging. 

(c) For the purposes of this section, in the case.of a public 

entity, "person" refers to the particular department, officer, com-

miSSion, board. or governing body authorized to acquire property on 
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COMPREHENSIVE STATUTE § 3500 

Tentatively approved September 1970 

behalf of the public entity or to compromise or settle a claim 

arising from the taking or damaging of the entity's property. 

Comment. Section 3500, which supersedes former Section 1273.02 of 

the Code of Civil Procedure, authorizes arbitration in connection with 

the acquisition of property for public use. 

The phrase "compensation to be made in connection with the acquis:l.

tion of the property" is intended to encompass any amounts that may be 

assessed or awarded in a condemnation proceeding and, s~i1'ical.ly, to 

inelude severance or other damages. 

The term "controversy" is defined, for purposee of arb1tration~ in 

subdivision (e) of Section 1280 of the Code of Civil Procedure. 

The enactment of this division does not imply that public entities 

"uthorized to purchase, but not to condemn, prope~ are .not .authorized 

to agree to arbitration. See Section ~502(d). 

This division contains no provisions comparable to [Code of Civil 

Procedure Sections 1244, 1246, and 1246.1), which require that all 

persons having an interest in the property be named as defendants in the 

condemnation complaint, permit any unnamed interest holder to inter-

vene in the proceeding, and provide for allocation of the award among 

holders of various interest. The division assumes that prudence on the 

part of the acquiring agency will assure that it agrees to arbitrate with 

the person who owns the interest it seeks to acquire. Also, the interests 

of persons other than parties to the arbitration would be unaffected by the 
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COMPREHENSIVE STATUTE § 3500 

Tentatively approved September 1970 

arbitration agreement or the carrying out of that agreement. In short, 

an arbitration agreement and award operates only as a contract and con

veyance between the parties to the particular agreement. 

Subdivision (a). Subdivision (a) authorizes any acquirer of property 

for public use to agree to arbitrate the question of compensation and to 

act in accordance with the agreement. The subdivision does not imply that 

the public entity must have complied with the formalities (such as the 

adoption of a formal condemnation resolution) commonly prescribed as 

conditions precedent to the commencement of an eminent domain proeeeding. 

Rather, the subdivision contemplates that the question of compensation 

may be submitted to arbitration whenever acquisition has been authorized 

in the manner required of the particular entity or agency. As the arbitra

tion agreement ordinarily would commit the public entity to purchase the 

property at the amount of the award (see Section 3503), the agreement 

should be approved and executed in the same manner as a contract to 

purchase property. Cf. Santa Monica Unified School Dist. v. Persh, 

5 Cal. App.3d 945, Cal. Rptr. (1970). 

Subdivision (b) • Subdivision (b) authorizes "persons" who own, hold, 

or control public property that may be taken by eminent domain proceedings 

to agree to arbitrate the amount of compensation. Public property may be 

taken by eminent domain proceedings whether or not it is already "appro

priated to a public use" (see Sections [1240 and 1241]), and condemnation 

by one public entity of property already devoted to a public use by another 

public entity is a fairly common occurrence. 
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§ 3501. Expenses of arbitration 

COMPREHENSIVE STATUTE § 3501 

Tentatively approved September 1970 

3501. (a) Notwithstanding Sections 1283.2 and 1284.2 of the 

Code of Civil Procedure, the party acquiring the property shall 

pay all of the expenses and fees of the neutral arbitrator and the 

statutory fees and mileage of all witnesses subpoenaed in the 

arbitration, together with other expenses of the arbitration 

incurred or approved by the neutral arbitrator, not including 

attorney's fees or expert witness fees or other expenses incurred 

by other parties for their own benefit. 

(b) An agreement authorized by this division may require 

that the party acquiring the property pay reasonable attorney's 

fees or expert witness fees, or both, to any other party to the 

arbitration. If the agreement requires the payment of such fees, 

the amount of the fees is a matter to be determined in the 

arbitration proceeding unless the agreement prescribes otherwise. 

(c) The party acquiring the property may pay the expenses 

and fees referred to in subdivisions (a) and (b) from funds 

available for the acquiSition of the property or other funds 

available for the purpose. 

Comment. Section 3501 supersedes former Code of Civil Procedure Sec

tion 1273.03. Subdivision (a) of Section 3501 is consistent with the rule 

applicable to eminent domain proceedings that the condemnee is entitled to 
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COMPREHENSIVE STATUTE § 3501 

Tentatively approved September 1970 

recover all "taxable costs." See City of Oakland v. Pacific Coast Lumber 

& Mill Co., 172 Cal. 332, 156 P. 468 (1916); City & County of San Francisco 

v. Collins, 98 Cal. 259, 33 P. 56 (1893). Subdivision (a) precludes the 

parties by agreement from imposing costs of this nature on the party from 

whom the property is being acquired. 

Subdivision (b), on the other hand, does permit the parties to pro

vide in the arbitration agreement that the party acquiring the property 

will pay reasonable attorney's fees or expert witness fees incurred by 

other parties to the agreement. Absent such provision in the agreement, 

the party from whom the property is being acquired must pay his own 

attorney's fees and expert witness fees. 
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COMPREHENSIVE STATUTE § 3502 

Tentatively approved September 1970 

§ .3502. Effect and enforceability of agreements 

3502. (a) Except as specifically provided in this division, 

agreements authorized by this chapter are subject to Title 9 

(commencing with Section 1280) of Part 3 of the Code of Civil 

Procedure. 

(b) An agreement authorized by this division may be made 

whether or not an eminent domain proceeding has been commenced to 

acquire the property. If an eminent domain proceeding has been 

commenced or is commenced, any petition or response relating to 

the arbitration shall be filed and determined in the eminent domain 

proceeding. 

(c) Notwithstanding Section 1281.4 of the Code of Civil 

Procedure, an agreement authorized by this division does not 

waive or restrict the power of any person to commence and prose

cute an eminent domain proceeding, including the taking of 

possession prior to judgment, except that, upon motion of a party 

to the eminent domain proceeding, the court shall stay the deter

mination of compensation until any petition for an order to 

arbitrate is determined and, if arbitration is ordered, until 

arbitration is had in accordance with the order. 

(d) The effect and enforceability of an agreement authorized 

by this division is not defeated or impaired by contention or 
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COMPREHENSIVE STATUTE § 3502 

Tentatively approved September 1970 

proof by any party to the agreement that the party acquiring the 

property pursuant to the agreement lacks the power or capacity to 

take the property by eminent domain proceedings. 

(e) Notwithstanding the rules as to venue provided by Sections 

1292 and 1292.2 of the Code of Civil Procedure, any petition relating 

to arbitration authorized by this division shall be filed in the 

superior court in the county in which the property, or any portion of 

the property, is located. 

Comment. Section 3502 supersedes former Code of Civil Procedure Section 

1273.04. Although Section ]502 provides that arbitration under this division 

is governed by the general arbitration statute (Code of Civil Procedure Sec

tions 1280-1294.2), a few minor modifications in the procedure provided by 

the general statute are desirable when arbitration is used to determine the 

compensation for property acquired for public use. 

Subdivision (a). Subdivision (a) makes clear that, in general, agree

ments to arbitrate under this division are subject to the general arbitra

tion statute. See, in particular, Code of Civil Procedure Sections 1285-

1288.8 (enforcement of the award) and 1290-1294.2 (judicial proceedings 

relating to the arbitration or the award). 

Subdivision (b). Subdivision (b) makes clear that it is not necessary 

to commence an eminent domain proceeding in order to arbitrate under this 

division and also provides a special rule concerning the court in which any 

petition or response relating to the arbitration shall be filed and deter

mined when an eminent domain proceeding is pending. 
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COMPREHENSIVE STATUTE § 3502 

Tentatively approved September 1970 

Subdivision (c). Subdivision (c) makes clear that an eminent domain 

proceeding may be begun and prosecuted notwithstanding an agreement to 

arbitrate the question of compensation and that such an agreement does 

not impair the condemnor's power to take "immediate possession." There 

is, of course, nothing to preclude the parties from including a provision 

in the arbitration agreement that permits the condemnor to take posses

sion of the property prior to the award in the arbitration proceeding. 

Subdivision (c) also provides for staying the determination of compensa

tion in an eminent domain proceeding pending an agreed arbitration--a 

practice provided for as to other arbitrations by Code of Civil Procedure 

Section 1281.4. Subdivision (e) contemplates that, if an eminent domain 

proceeding is pending, the arbitration award, whether confirmed or not 

(see Code of Civil Procedure Section 1287.4), may be entered as the 

amount of compensation in the judgment of condemnation. See Cary v. Long, 

181 Cal. 443, 184 P. 857 (1919); In re Silliman, 159 Cal. 155, 113 P. 135 

(1911) . 

Subdivision (d). Subdivision (d) makes clear that an agreement to 

arbitrate and to purchase and sell at the amount of the award does not 

require, and is not impaired by the acquirer's lack of, power to take the 

property by eminent domain. Cf. People v. Nyrin, 256 Cal. App.2d 288, 

63 Cal. Rptr. 905 (1967); Beistline v. City of San Diego, 256 F.2d 421 

(9th Cir. 1958). 

Subdivision (e). Subdivision (e) requires that petitions relating to 

arbitration be filed in the county in which the property lies. The venue 
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COMPREHENSIVE STATUTE § 5500 

Tentatively approved September 1970 

provided by this subdivision corresponds with the rule as to venue for 

eminent domain proceedings. See Code of Civil Procedure Section 1243. 
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COMPREHENSIVE STATUTE § 3503 

Tentatively approved September 1910 

§ 30;011. Abandonment of' acquisition 

~;o~, (a) Except as provided in subdiVision (b), an agree

ment authorized by this division may specify the terms and condi

tions under which the party acquiring the property may abandon the 

acquisition, the arbitration proceeding, and any eminent domain 

proceeding that may have been, or may be, filed. Unless the 

agreement prov1des that the acqUisition may not be abandoned, the 

party acquiring the property may abandon the acquisition, the 

arbitration prooeeding, and any eminent domain proceeding at. any 

time not later than the time tor filing and serving a petit.ioD or 

;response to vacate an arbitration award undeJ:: Sections l.28SaIld 

l288.2 of the Code of' Civil Procedure. 

(b) It the proceeding tc> eoquire tn. property is abandoned 

atte:!!' the arbitra'tion agreement is ~ted., the party i'rom wbom 

the property was to be acquired is entitled to recover (1) aU 

expenses reasonably and necessarily incurred (i) in preparing tor 

the arbitration proceeding and for any judicial, proceedings 1n 

connection with the acquisition of the property, (ii) during the 

arbitrat.ion proceeding and during any judicial proceedings in con

nection with the acquisition, and (iii) in any subsequent Judicial 

proceedings in connection with the . a cqu1sition and (2) reasonable 

attorney's tees, appraisal fees, and fees for the services of' 

other experts where such tees were reasonably and necessarily 
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CCM?REIlENSIVE STATUTE § 3503 

Tentatively approved September 1970 

incurred to protect his interests ~n connection with the acquisition 

of the property. Unless the ~greement otherwise provides, the amount 

of such expenses and fees shall be determined by arbitration in accord

ance with the agreement. 

Comment. Subdivision (a) of Section 3)03 permits the parties to the 

agreement to prOVide whether and under ,;hat conditions the acquirer may 

abandon the acquisition. If the agreement does not so provide, the party 

who was to have acquired the property may ab,,:c/~o'1 the acquisition within 

the time within which a petition or response to vacate an arbitration 

award may be filed and served. Generally, this period is 100 days after 

service of the award or 10 days after service of a petition to confirm an 

award. See Code of Civil Procedure Sections 1288-1288.4. See also 

Coordinated Constr., Inc. v. Canoga Big "A," Inc., 238 Cal. App.2d 313, 

47 Cal. Rptr. 749 (1965). Subdivisic'l (b)--which lI'.3kes clear that the 

right of the "condemnee" to recover certain expenses is not subject to 

modification under the arbitration agreement--is consistent with Section 

[1255aJ which prescribes the rule governing abandonTIent of a judicial 

condemnation action. 

-ll·-



§ 3504. Recordation of agreements 

COMPREHENSIVE STATUTE § 3504 

Tentatively approved September 1970 

3504. (a) An agreement authorized by this division may be 

acknowledged and recorded, and rerecorded, in the same manner and 

with the same effect as a conveyance of real property except that 

two years after the date the agreement is recorded, or rerecorded, 

the record ceases to be notice to any person for any purpose. 

(b) In lieu of recording the agreement, there may be re

corded a memorandum thereof, executed by the parties to the agree

ment, containing at least the following information: the names of 

the parties to the agreement, a description of the property, and 

a ststement that an arbitration agreement affecting such property 

has been entered into pursuant to this division. Such memorandum 

when acknowledged and recorded, or rerecorded, in the same manner 

as a conveyance of real property has the same effect as if the 

agreement itself were recorded or rerecorded. 

Comment. Section 3504 supersedes former Code of Civil Procedure 

Section 1273.06.· Section 350!f permits an agreement authorized by this 

division, or a memorandum thereof, to be acknowledged and recorded to 

afford "constructive notice" to subsequent purchasers and lienors. 

Arbitration rules may provide for the escrowing of an instrument of 

transfer (see, ~, Sections 1, 44, and 45 of the Eminent Domain 
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COMPREHENSIVE STA'lVl'E § 3504 

Tentatively approved September 1910 

Arbitration Rules of the American Arbitration Association (June 1, 1968», 

but such an escrow would not, of itself, protect the "condemnor" against 

subsequent transferees. Section 3504 provides a means for obtaining such 

protection (see Civil Code Sections 1213-1220) and is calculated to make 

unnecessary the filing of an eminent domain proceeding for no purpose 

other than to obtain the effect of B lis pendens. 
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CIVIL CODE § 1001 

Tentatively approved April 1970 

CIVIL CODE § 1001 (repealed) 

Sec. Section 1001 of the Civil Code is repealed. 

~1r-~y-p&P&e9~F-~~ey~-~p~e&P-~~&ba~~¥&~~~e9F 

a~Y~p&-pFi¥&~e-ppepep~Y-~~9y-yae-sp&&~~iea-i9-S&e~ies-1~3g 

e~-~Se-Geee-e~-GiYi1-PPeeeaYFe~i~eeF-9y-ee9ae9~-e~-~-9W5Sp-ep 

9y-pFeeeeQiA@&-BaG-a5a&F-~ee-ppeYi&ie9&-e~-~i~1e-tF-Pa~~-3F-e= 

~ee-Geae-e~-GiYi.-PFe&e4Yp&t~sa~9y-pep&es-&&&s1Ra-~e-a~y~~ 

'Fepe~y-~ep-aRy-ef-~ee-y&e&-meR~ieRea-~R-&yee-~~~18-i&-~R 

a@6R~-ef-~R&-S~a~er~-e~-a-~pe~&eR-~R-eAapse-ef-&yeR-Y~y~-witaiR 

~Se~eaRiRs-ef-~eese-tePm;-as-y&ea-iR-syeR-~~*ler--iAis-;eetieR 

8Rall-ge'·~R-fepee-fpem-aRQ-af*e~-tRe.fe~tR-Qay-ef-Appily 

eigB~eeR-RYRQpea-aRa-&eYeRty-twer 

Comment. Section 1001 is repealed because it and Section 1238 

of the Code of Civil Procedure (also repealed) are superseded by 

Section 300 of the Eminent Domain Code and by specific statements 

of the condemnation authority of particular persons for particular 

public uses which are found in'the various codes. 
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CODE OF CIVIL PROCEDURE § 1238 

Tentatively approved April 1910 

CODE OF CIVIL POOCEDURE § 1238 (repealed) 

Sec. Section 1238 of the Code of Civil Procedure is 
repealed. 

SUBDMSION 1 

I!liI!'veys~-aM-all··etl!.e!'-I9y'9Ue-y.8es-alitl!.ePil!eQ-9y-tl!.e-GeV8!'_Rt 

ef-tl!.e-YRitea-states~ 

Comment. Subdivision 1, which was intended to authorize taking 

for federal purposes, is not continued since it no longer serves any 

useful purpose. The 1872 Code Commissioner's Note to subdivision 1 

cites two California cases expressing doubt that the federal govern-

ment had an independent right of eminent domain. It is now clear, 

however, that federal eminent domain power is not dependent on state 

authority and cannot be limited by the state. KOhl v. United States, 

91 U.S. 367 (1875); c. M. Patten & Co. v. United States, 61 F.2d 970 

(9th Cir. 1932). 
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CODE OF CIVIL PROCEDURE § 1238 

Tentatively approved April 1970 

SUBDIVISION 2 

Comment. Insofar as subdivision 2 authorizes takings for state 

purposes, it is unnecessary because it has been superseded by the much 

broader condemnat:Lon powers' -conferred' upon the Director of the ..Department 

of General Services and the Sta.te Public Works Board. See Govt. Code 

§§ 14660-14662. See also Govt. Code §§ 15853-15858. Insofa.r as the 

subdivision might authorize condemnation on behalf of a state other 

than California, it is not continued. Takings under the eminent 

dcmain power of one state for the benefit of another state raise 

serious problems under the public use doctrine. See 1 P. Nichols, 

Eminent Domain § 2.112 (3d ed. 1964). If property is to be con-

demned by or for another state for a particular purpose, the taking 

should be authorized by a specific statute dealing with the specific 

situation. ~,Water Code § 5901, Art. VI, § A (Klamath River 

Basin Compact). The authorization in subdivision 2 for acquisitions 
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CODE OF CIVIL PROCEDURE § 1238 

Tentatively approved April 1970 

for nonprofit colleges and universities ("institution . which is 

exempt from taxation under the provisions of Section la, of Article 

XlII of the Ccnstitution of the State of California") is continued 

in Section 30051 of the Education Code. The reference in subdivision 

2 to "all other public uses authorized by the Legislature of the 

State of California" was superfluous and had no substantive effect. 

'",-_ ..... 
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CODE OF CIVIL PROCEDURE § 1238 

Tentatively approved May 1970 

Subdivision 5 

B~pfaee-tpamways-aHa-aHmPiBg-plaeeB-fep-wepkiHg-miHesf-alBe 

e~tleh;-Hahpal-ep-e.tBepwise;-fep-tae-new;-aeli'esit-ep 

eee~paHeY-!H-eeJllllieH-ily-tae-ewHePB-ep-peBBeBBel:'S-ef-aiffel'elit 

Comment. Subdivision 5 is not continued. It is clear from 

the language of the subdivision itself, and from the statute that 

it superseded (Cal. Stats. 1870, Ch. CCCCIV, p. 569), that the 

Legislature intended to authorize takings by individual mine owners 

to facilitate the working of their mines. However, the California 

courts have refused to give the subdiviSion its intended application 

or any effect whatsoever. Sutter County v. Nichols, 152 Cal. 688, 

93 P. 872 (1908); Amador Queen Min. Co. v. Dewitt, 73 Cal. 482, 

15 P. 74 (1887); Lorenz v. Jacob, 63 Cal. 73 (1883); Consolidated 

Channel Co. v. Central Pac. R. Co., 51 Cal. 269 (1876). Although 

the courts have not held the subdivision unconstitutional, they 

have invoked the constitutional doctrine of public use to prevent 

any takings under the subdivision. The only possible application 

of the subdivision might have been under the former Placer Mining 
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CODE OF CIVIL PROCEDURE § 1238 

Tentatively approved May 1970 

District Act (Pub. Res. Code §§ 2401-2512, repealed Cal. Stats. 1953, 

Ch. 1365, § 1, p. 2935). See Black Rock Placer Mining Dist. v. 

Summit Water ~Irrigation Co., 56 Cal. App.2d 513,133 P.2d 58 (1943). 

Although the repeal of that act did not affect the existence or 

powers of any district previously organized pursuant to the repealed 

act, there are no such districts presently reporting financial 

transactions to the State Controller. See Financial Transactions 

Concerning Special Districts in California (Cal. State Controller 

1965-66)~ The repeal of subdivision 5 does not, of course, affect 

in any way the power of the appropriate public entity to provide 

a byroad where necessary or desirable under the street Opening Act 

of 1903. See Sts. & Hwys. Code §§ 4008, 4008.1, 4090. 
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CODE OF CIVIL PROCEDURE § 1238 

Tentatively approved February 1971 

Subdivision 6 

Comment. Subdivision 6 is superseded qy Sections 4008, 4008.1, and 

4120.1 of the Streets and Highways Code. These sections provide a procedure 

for the establishment of byroads--roads, open to public use, that furnish 

access to _n existing public road from or primarily from otherwise isolated 

property--under the Street Opening Act of 1903. Private persons have no 

right to condemn property for byroads. The former law was unclear, there 

being no case precisely in point. See General Petroleum Corp. v. Hobson, 

23 F.2d 349 (1927)(prospecting for oil not a use listed in Section 1238); 

City of Sierra Mldre v. Superior Court, 191 Cal. App.2d 587, 12 Cal. Rptr. 

836 (196l)(land developer not authorized to bring condemnation action in 

name of city) • .2£..:., Linggi v. Garovotti, 45 Cal.2d 20, 286 P.2d 15 (1955) 

(private individual may condemn sewer easement over his adjoining property). 

See also Sherman v. Buick, 32 Cal. 241 (1867)("byroad" a public use for which 

county could acquire property). 
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CODE OF CIVIL PROCEDURE § 1238 

Tentatively approved February 1911 

Subdivision 9 

9Y--ReaaB-fef-~P8BB~e~a~~eB-e~-~P8e~~eB-eBg~BeB-eF-Feai 

leeel!l8~~veBY 

Comment. Subdivision 9, which was enacted in 1891, is 

obsolete. Traction engines and road locomotives--essentia11y 

steam powered locomotives which ran on wheels rather than tracks--have long 

been considered collector's items. See Clymer, Album of Historical Steam 

Traction Engines (1949); J. Fisher, Road Locomotives, 31st Annual Rep. of 

the Amer. lnst. of the City of New York 1810-1811, at 811; Gilford, The 

Traction Engine 1842-1936 (1952). 
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CODE OF CIVIL PROCEDURE § 1238 

Tentatively approved February 1971 

Subdivision 10 

Comment. Subdivision 10 is superseded by Section 615 of the Public 

utilities Code which grants the power of eminent domain to pipeline corpora-

tions. See the Comment to Section 615. 
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CODE OF CIVIL PROCEOORE § 1238 

Tentatively approved February 1971 

Subdivision 14 

Comment. Subdivision 14 is unnecessary because all public entities 

that operate cemeteries have specific authority to condemn for cemetery 

purposes. The state's authority appears in Government Code Section 15853. 

The cities' authority appears in Government Code Section 31350.5. See a~so 

Health and Safety COde Section 31681. The authority of public cemetery 

districts is in Health and Safety Code Section 8961. Private cemeteries 

are not authorized to condemn property. See Health and Safety Code Section 

8500. 

I 
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Subdivision 15 

CODE OF CIVIL PROCEDURE § 1238 

Tentatively approved June 1970 

1~.--~ae-plas~s~-ep-asy-papt-taepeef~-QF-asy-pes9PS-ta9Pe~s 

ef-all-peps9ssy-fiPms-9P-e9pp9pati9ss-a9petef9pe,-sew-ep-a9pe~~p 

esgagea-is-tae-9ssisess-9f-seapeaisg-ps9lis-pss9pasy-9p-ps&liseisg 

psalis-pee9pas-QF-issupisg-ep-gaapaRteeisg-titlss-te-psal-pp9peP~~, 

isslsaisg-all-eepies-9f,-aRa-all-a&stpasts-ep-msm9pasaa-takss-fpea, 

ps&lis-pge9paSy-wsies-·BPe-ewsea-ey,-9p-iR-tss-P9sssssi9S-9f,-slise 

pBpseRS, .. fiFIBS -01' -e9pp9pa~ iBRe-OP-waies-apS-SSB9.-&y-~aem- is- tall b, 

pespeetiv9-sssiRSS8B8;-pFevi9.B9.r-aeW8V9Fy-teat-l;eB-pigat-Bf-emiRBRt 

9.emeis-is-eeaalf-9f-;eB-psblis-s8Bs-mBsl;i9s9a-is-teis-ssbEi.!visiBR 

may-sB-exepeiss9.--9nly-f9p-tas-pQPpesBB-ef-FsstQF~Rg-ep-peplaebgy 

iR-weele -ep- iR-p8!';' IISsUs··pee9PSs,ep-tas ssssl;asee-ef -PIISUS 

pseeFQs,-ef-asy-eity;-eity-asa·.eemty,-eellBl;y-eF-etaeF-mmie~paUl;y, 

waiea-Fee9P9.s-eave-9Bes,-eF-may-aeFeafI;BF-gey-lesl;-QF .. QestF9ye9.-&y 

eesflagpatieR-eP-etaeP-PIl9lie-ealamityt-asa-ppoviaea-fIiPtaSF,-teat 

s\leh-pight-saall-ee-exeFcissa esly-ay-taB-sity,-eity-aRa-s91lBl;Y, 

eesRty-oF-m\lRisipality-wa9se-pee9FQS,-9F-p9Ft-ef-wa9s9-psS9PaS, 

eave-ge9R,-aP may-asJ-se-l9st .. ep-aestFeyea~ 

Comment. Subdivision 15 is superseded by Sections 14770 and 

53030 of the Government Code. 
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CODE OF CIVIL PROCEDURE § 1238 

Tentatively approved February 1971 

Subdivision 16 

Comment. Subdivision 16 is obsolete and m~rely duplicates other specific 

grants of condemnation authority. 

All public entities that might utilize the power of eminent domain for 

fair or expOSition purposes are specifically granted the power of eminent 

domain. Specific grants are made to the state (Govt. Code § 15853), cities 

(Govt. Code § 37350.5; see also Govt. Code § 50331), counties (Govt. Code 

§ 25350.5; see also Govt. Code §§ 25900-25908), district agricultural associa

tions (Govt. Code § 15853; see also Agri. Code § 4051), and citrus fruit fairs 

(Govt. Code § 15853; see also Agri. Code § 4701). Private fair corporations 

(~, Civil Code § 620) do not have the power of eminent domain. 

With the repeal in 1949 of all special constitutional grants in aid of 

private expositions, subdivision 16 became obsolete. (The subdivision was 

enacted in 1911, apparently as a grant of eminent domain power to the Panama-

Pacific International Exposition Company. See former Cal. Const., Art. XI, 

§ 8a.) But see County of Alameda v. Meadowlark Dairy Corp., 227 Cal. App.2d 

80, 38 Cal. Rptr. 474 (1964)(subdivision 16 relied upon to authorize condemna-

tion by a county for fair purposes on the theory that the Constitution grants 

to counties a tax-exempt status which. is a "thing of value • • • authorized 
~7 .1-



CODE OF CIVIL PROCEDURE § 1238 

Tentatively approved February 1971 

by the Constitution" within the meaning of subdivision 16). However, subdivi

sion 16 is no longer necessary because counties now have a specific grant of 

condemnation authority. Govt. Code § 25350.5. See also Govt. Co~e §§ 25900-

25908. 
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CODE OF CIVIL PROCEDURE § 1238 

Tentatively approved February 1971 

Subdivision 19 

Comment •.. Subdivision 19 duplicates authority found elsewhere in the codes 

to condemn for fish conservation purposes. The power of state agencies to 

condemn is found in the general authorization of Government Code Section 15853 

and the more specific grants to specific agencies. ~,Water Code Sections 

253 and 11900, and Fish and Game Code Sections 1120, 1301, 1345, 1348. See 

State v. Natomas Co., 239 Cal. App.2d 547, 49 Cal. Rptr. 64 (1966). The 

authority of counties to condemn is found in Government Code Section 25350.5; 

see also Fish and Game Code Sections 1150 and 13100. The authority of special 

districts, if any, is to be found in their particular authorizing grants. See, 

e.g., Monterey County Flood Control and Water Conservation Dist. v. Hughes, 

201 Cal. App.2d 197, 20 Cal. Rptr. 252 (1962), in which the district's power 

to condemn for recreational purposes was upheld based upon a general condemna-

tion power in its authorizing statute plus policy statements in the Water Code 

that fish and wildlife values, both economic and recreational, were to be 

given consideration in any flood control or water conservation program. 

Private persons do not have the right to condemn for fish conservation purposes. 
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CODE OF CIVIL PROCEDURE § 1238 

Tentatively approved June 1970 

Subdi vision 21 

a!¥!B!eB-ep-p~el!e-Beay-ef-~~e-Sta~e~--ta)--te-aemel!sh; -eleap-ep 

~eaUa-aBa-meFalB-ef-t~e-peeple·-1;Y-f'easea-ef-t~e-aHap!daMe!'l1 

af'east ·eF-EBt-te-pFev!de-dwelliagsJ-apaptmeats-ef'-et~ep-Hv!ag 

aecemeaatieBs-feF-pef'SeBS-ef'-famHies-li~e--laelt-t~e-amel!fl~-ef 

!ae6Be-Ii~!e~-ie-BeeeSSaf'Y-fas-aetef'miaea-1;y-t~e-eeay-eagagiag 

!a-sa!d-wef'k-ef'-l!fIaef'takiBgj-te-eBaBle-t~em-te-li¥e-ia-aeeeat; 

safe-ana saBi~af'y-aliell!Bgs-liit~e~t-evepef'oliaiagT 

Comment. Subdivision 21 is unnecessary because it merely dupli-

cates express grants of the power of eminent domain given the agencies 

engaged in slum clearance and low rent housing by other statutes. Thus, 

housing authorities, which may be activated within any city or county, 

may condemn property for slum clearance, construction of low-cost 

housing, or construction of farm labor camps. Health & Saf. Code 

§§ 34240, 34325, 36059(i). See also Health & Saf. Code §§ 34874, , 

34875, 34879 (limited dividend housing corporations). The addition of 

Sections 35167-35171 to the Health and Safety Code to grant condemna-

tion authority to community land chest corporations (nonprofit 

- 8 -
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CODE OF CIVIL PROCEDURE § 1238 

Tentatively approved June 1970 

corporations formed under Health and Safety Code Sections 35100-35237 

to provide "housing in rural and suburban areas for families of low 

incQlJle"} provides all of the agencies covered by subdivision 21 with 

adequate condemnation authority. 

-9-



CODE OF CIVIL PROCEDURE § 1238 

Tentatively approved February 1971 

Subdivision 22 

e~-aRY-BQeS-eapp!ep~ 

Comment. Subdivision 22 is superseded by Section 622 of the Public 

utilities Code. 
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CODE OF CIVIL PROCEOORE § 1238.1 

4'ell'b\~ly approved Septem~r 1970 

Code of Civil Procedure Section 1238.1 (repeal.ed) 

Sec. Section 1238.1 of the Code of Civil Procedure is 

repeal.ed. 

Comment. Section 1238.1, which applied only to cities and to the City 

and County of San Francisco, bas been repealed as unnecessary. Cities are 

autborized to acquire property for parking facilities by numerous other 

statutes. Some of these authorizations contain express powers of condemnation. 

!±, Govt. Code § 54031; Sts. & Hwye. Code § 4090 (a) (b) (otf-street 

parking authorizations); Govt. Code § 54341 (off-street revenue-producing 

parking); Ste. & HWys. Code § 31506 (d) (off-street vehicle parking districts); 

Sts. & HWys. Code § 35108 (j) (off-street parking dietrictsh sts. & HWys. 

Code § 32602 (b) (Off-street parking authorities). other statutes merely 

provide for acquisition of the necessary property. !:£:., Govt. Code § 37353(a) 

(ott-street park1ng); Govt. Code § 54061 (ott-street stadium-coliseum 

parking); Sts. & HWys. Code § 36000 (a) (ott-street business area parUog 

-10-
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CODE OF CIVIL PROCEOORE § 1238.1 

Tentatively approved September 1910 

facilities). However, these latter statutes are both augmented and supple-

mented by Section 37350.5 of the Government Code Which has been added to 

provide: "The legislative body of any city may condemn any property neces-

aary to carry out any of the powers or functions of the city. II £!:. City 

of ADaheim v. Michel, 259 Cal. App.2d 835, 66 Cal. Rptr. 543 (1968). Thus, 

retention of Section 1238.1 would add nothing to the condemnation authority 

given cities by other statutes. 

-11-



CODE OF CIVIL PROCEDURE § 1238.2 

Tentatively approved September 1970 

Code of Civil Procedure Section 1238.2 (repealed) 

Sec. Section 1238.2 of the Code of Civil Procedure is 

repealed. 

Comment. Section 1238.2, which applied only to the City and County of 

San Francisco, has be~n repealed as unnecessary. The section obviously was 
r 

intended to facilitate a particular acquisition. 
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CODE OF' CIVIL PROCEDURE § 1238.3 

Staff recommendation (September 1970) 

Code of Civil Procedure Section 1238.3 (repealed) 

Sec. Section 1238.3 of the Code of Civil Procedure is repealed. 

123a~3~--gvB6ee~-~e-~ke-~peYi8iea8-e'-~Ai8-~i~le1-~Ae-pig~-ef 

Comment. Section 1238.3 is superseded by Section 1427 of the Health 

and Safety Code. 
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CODE OF CIVIL PROCEDURE § 1238.7 

• Tentatively approved March 1970 

Code of Civil Procedure § 1238.7 (repealed) 

Sec. Section 1238.7 of the Code of Civil Procedure is 

repealed. 

l:B -tee-aevel:6lIIBSRt -of -a-seBeel:""s~te -9y-a seB99l:-,US"\;Pj,Qt -Wili.QR 

Comment. Section 1238.7 is repealed as unnecessary since 

Section 1047, which is added to the Education Code, permits condem-

nation of any property necessary to carry out the functions of the 

district and therefore would permit condemnation of an earth fill 

source. See also Section 350 of the comprehensive statute. 
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CODE OF Clvn. PROCEDURE § 1242 

Tentatively approved September 1970 

Code of Civil Procedure § 1242 (repealed) 

~e-,p~ep~Y-~Ra~-apiee-fpem-~Re-eRtpY-aRQ-a9tiviti9s-m9RtieRAa 

iR-S~BQivisieR-~9+-is-Q8t8PmiR8Q-9y-~8Qti8R-Sl&-8f-tR8-~~Q~R-

sieR-~B1-t8-tR9-same-ext9Rt-tRat-a-pYBli9-eRtity-is-liaBle-f9P 

syeR-Qamag98-~Q8P-S8eti8B-Sle-ef-tBe-GBveFRmeRt-~eQe. 

~e+-As-QseQ-iA-tBis-s8eti8A~-~PQ91ie-eRtity~-meaRs-a-PQalia 

eR~ity-as-QefiReQ-iR-geeti8R-SllY2-ef-~Be-GevePRmeAt-~eQey 
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CODE OF CIVIL PROCElXIRE § 1242 

Tentlltively approved September 1970 

Comment. Section 1242 is superseded by provisions of the Eminent 

Domain Code. The disposition of the section is indicated below. 

Section 1242 Eminent Domain Code 

Subdivision (a) ------------ [to be determined later] 

Subdivision (b) ------------ § 500 

Subdivisions (c), (d) ------ § 501 

Subdivision (e) ------------ unnecessary, see § 108 

-16-
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CODE OF CIVIL PROCEDURE § 1242·5 

Tentatively approved September 1910 

Code of Civil Procedure § 1242.5 (repealed) 

i242~5--Ea~-lR-aBY-eaBe-!B-waieR-~RB-eB~pY-aRa-aa~'v'~'e5 

meB~!eRea-iH-eaeaiYisieR-Ee}-ef-See~ieR-la42-w'11-sQ9dee~-~Re 

perBeR-aaYiHg-~8e-pewep-ef-eBiReR~-aeBaiR-~e-liaeili~Y-QRasp 

See~!eR-gle-ef-~8e-eeyepRBeR~-Qeae,-gefepe-makiag-sQeS-eR~py 

aRa-aRaep~akiRg-sQeR-ae~ivitieB,-~Re-pepsea-sSall-seeQPet 

fl}--~e-wpi~~eR-eeRBeR~-ef-~Re-ewaep-~e-eA~ep-QpeR-siB 

ppepep~y-aRa-~e-QRaep~ake-SQeR-ae~iYi~iest-ep 

f2t--AA-epaep-fep-aR~py-fpem-tRe-swpepiep-eeyp~-iR-aeeePa

aRea-Wi~R-SQ9aiYiBieR-f9t~ 

fet--~e-pepseR-seekiRg-~e-sR~eP-QPeR-tRe-ppepa~y-sRall 

ae~aal-aamage-~e-tRe-ppepep~y-aRa-iRtepfepeRee-wi~R-i~s-pas-
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CODE OF CIVIL PROCEDURE § 1242.5 

Tentatively approved September 1970 

eB~e?-~e-aepesit-tBe-pFe8a91e-ame~A~-ef-;gmpGA8a~~QR_~A_tbG 

manner-proYided-in-BeetiOfl-ie43Yb~ 

tet-At-eay-time-after-aB~-erder-Bae-8eeB-maae-pYFs~Bt-~ 

~ubdiYision-tb~;-either-p~ty-may;-~eB-Be~ieea-metieB,-Fe-

,\;i1e ~ent~--£tlefl-flI!lOOftt..-sflaH.-:re.ke-t«;-4._e-s;teQ;-.a~~-aM 

d-i.-sbm se el-1."fl-~e.Me- -wi-tft- £e-e.tA-oE- .. ~.;4. 

{"ry- 'l'he- "ClWt'le"l'""1."&- ent4. Ue4- ;j;-o-~ __ .f~ ~~-oon-.wOO 

-18-
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CODE OF CIVIL PROCEDURE § 1242.5 

Tentatively approved September 1970 

kie-ee~~~-eee~e;-aBa-~easeBae±e-a~~e~Bey-fees-~e-ee-fixea-ey 

saa±l-ae~eFaiBe-syea-ameQR~-aBa-awapa-i~-~e-~ae-ewBep-aBa-~ae 

meBey-eR-aepeei~-saall-ee-a¥ai±aele·~ep-~ae-paymeBt-ei-syea 

aaeYR"6T- -NetMag-iR- ~ais-syeai¥isieR-aiieetB-tke-a¥ailaBiU~y 

ei-aRy-etkel!'-l!'Smeay-"6ae-eWRel!'-lI!ay-aa¥e-fei.'··~ae-aaaagiRg-ei-ais 

Comment. Section 1242.5 is superseded by provisions of the Eminent 

Domain Code. The disposition of the section is indicated below. 

Section 1242.5 Eminent Danain Code 

Subdivision (a) ----------~------------------ § 502 

Subdivision (b) --------.-------------------- § 503 

Subdivision (c) ----------------------------- § 504 

SubdiVision (d) ----------.------------------ § 505 

Subdivision (e) ----------------------------- § 506 

-19-
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CODE OF CIVIL PROCEDURE § 1243.4 

Tentatively approved September 1970 

Section 12.013.4 (repealed) 

8Ec':rION' • Section 124lU of the Code of Civil Procedure 
is repealed. 
~ 1ft ~ ppseeeail'11 Ht emine&t lism&ffi In'88pt ~ 

t.Ite 8tate; ep 8; eaR~, M- & IHsleillel saPla_e:&, ep melPe
ft8lKaB WMe¥ tiH~piet, Bl'tiBiei}!lal ~ tliMPiet:, ~ieipal 
~ (fiewi!., a. ; 'g8, irPiceii8Jl; ~ f'eelamat;i8B ~ wMelt 
SSBBePYetri8:tl Mst1rietJ &i' fIimi.lttp. tMIWM Be., 8NlieR, Qe pi&iB
tii ~ M:Ite imm piiate IleseSIsi8ll tlBfI:fI8e M ~ PigBlef WHIY,· 
M timM M * 888i :ief. 188epvsi:r ,1Il'fJ88I!S, r8EJuireti fer. tl 

puWie ttSe wheflier ~ lee-~ 6P 8ft enne_eM the.els. 
M e8Q«h~j Ht fhe IBSErsr BBti BMjeM M 4:fte 88BliitieREJ ppe... 
seNed~1&.. 

Comment. Section 124-3.4 is superseded by Section 1269.01 of the 

Eminent Domain Code. 
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CODE OF CIVIL PROCEDURE § 1243.5 

Tentatively approved September 1970 

wHftSl:K seMsI & ~ M ~ Mftep. eI irnmelBMie ,useE;. 
tijI8B a i'et!6M __ ee&ft\lyH.g tile Il~elle.~. A BiBcle 
!IePYiee tijI8B et' BIfOiIi"g te t.lte$e M tile _ aii.8111 sIIalI .. 
8 •• ;e,,1. !pfte _ ~ fep ~ __ eheWB Ii,. srdsm. 
shapkB ifte .ame s,eeiiea ftt tIH9 sMuii¥.ifJiSB Ie & ~ eI 
- lees ~ tMee ae,.., 

:Aos ~ HI- #He IfHluiPRSi8B, ~'l eesp9. &Wftei" M ewtteP& ef tae 
~P8f1er t.!f'" Bretit& ~ lft.e. ~ &P }1ePSenB itt wft.eae Re1I!te 

tile le«el ~ te tile fee IIjlIl elli'l!i "" «-1& et' etIIeP __ 8Btoo 
~ ! ecoPMa ift -51te ?oeep!Jer's eIlee ef. Qe ~ '- whieIt 
h ,rBlu! .• t" is ~ 8f'tEi. -the {feI'9&ft fJp perHeM; if 811:¥1 ift 
p8:ssesei8B M ifte f'PSpert,i UBftep e WPitfleH ftBti ~ I eeB.tb~ 
+ease ell agreemeat e.f ,upehttS!. 

-f<l+ AI; ~ Mte Mfef. tile _ ............ _ eMeP 8IHhow 
i&iRt iwtntetiie'e JlSSI8esi8ll, at eetiM ..,., tip8ft metieR: 61 
~ ~ _ .ee eHlitt_ ie.ais ,.oeesi' g, eMeP .. itt
&PeetJe &P II EieeellSc itt ~ S88llflit,y ~ fhe-plaiMBIH l'efttlit'ed: 
t.& fief! aait J:rtH'saIlM te ~ seMie& ft tke eeePi tietc: b 8B 
~ tile ne~ wi>i&It ~ .. MlleeHM fep tile ~ '" 
tAe ,papeRy _ ~ inmnes ~itleM Qszate ie Me ....... 
-ike ametI:lH e4! -the aeearily "&reteh.s ie,e_" ~ 4& 
jttti«m!f1t, Heft 8eeePity me,. aM he "Heeli __ an 11M . 
..... ~ QM ai_a,. wHft~ ,_aM t& i!eMiea ~ 

fe1-~ MIla. NfI"e •• ! 1M ie,s8aeli &¥ Qe "pi tiM 
_ tile ..... elHlt $& IIIIeB Mlle •• wMhil_ "" tile oIe'sBdn$ 
11185" _ I!e ~ ... e'RMBI!e et' PeIeP~ei te ie tile WiM '" ~ 
iaMte ef eSm,efll9st;i81l. 
tit ~ ,I ; &if aIlaIl _ .. heW t& haw tiae!!a ed .. 

....o-l.., ficM te ~ '- tile jB~lreM "" ~ pee
S8I!I8ieft M ~ ]H'e'eftJ fllft8llMl'; __ fiIHe sediBB. 

Comment. Section 1243.5 is superseded by Chapter 1 (eommeneing 
witb Sootion 1268.01) and Chapter 2 (eommeMimr with Section 
1269.01) of Division 7 of the Eminent Demain Code.: The 
provisions relating to the deposit are superseded by provisions eon, 
tained in Chapter 1; tbe provisions relating to an order for pnssesaion 
prior to judgment are superseded by provisions oontained in Chapter 2. 

The disposition of the various provisions of Section 1243.5 is indio 
cated below. 

Sectio .. 1243.5 Beeom_Aded LsgtsUJWno 
(Eminent Domain Code) 

Subdivision (a) .. ___________________ 1268.01, 1269.01 
Subdivision (b) ---.. ----. - - -_, ___ • __ 1269.«2. 1269. 03 
Subdivision (e) _, __ ... ______________ 1269.04 
Subdivision (d) ____________________ 1268.03 
Subdivision ( e) ____________________ 1268.10 
Subdivision (f) _______ , _______ .. _. ___ 1269.07 
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Section 1243.6 (repealed) 

CODE OF CIVIL PROCEDURE § 1243.6 

T~ntative1y approved Septemb~r 1910 

SEC. " Section 1243.6 of the Code of Civil Procedure is re
pealed. 
~ ~ ~ is reL1:ltiPes M fie a6}3ssitea. M .,,",liea 

"" SeolieR 'IJ!4&i; #Ie e&IIft sfteIl 6ftIep #Ie ~ '" lie fte. 
pe!IiW ;., ~ 8We TPeIOlllll'Y, 'IIBlees #Ie lI11liMi1f ultlleat& t.he 

,_",6ftIep d"flesit'" ffte~ tFeft6My,'" ~_ #Ie 
e&IIft sfteIl 6ftIep ftepesi;; ;., ffte e&IHttf tl'eIlll1>.,.. B ~ is 
Rell.olt.a ;., #Ie 8tfie 'l'.elll!1>ry P1>I'IIIiIiR' '" -thls ~ H sfteIl 
&e MlElr iBvetJteti, Eia,ssitea, &!Hi SiHl:ltseft m ~ BUlBBef!' 
If e eHi eEl itt SeeM81i ~ &fitI. iRMlftet etIPfteti fill ~ HteJte.. 
MeM aerive8: IPem He iBve&NJieat sheli 'H a:p,el't!8Jl8a. tmtl 
8HtliNeft itt ifte mcraer HfJSeHte8 Ht ~ aee~i8ft:: 

Comment. Section 1243.6 is snperseded by Section 1268.11 of the 

Eminent Domain Code. 
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CODE OF CIVIL PROCEDURE § 1252 

Tentatively approved September 1970 

Section 1252 (amended) 

SEC. . Section 1252 of the Code of Civil Procedure is 
;unended to read : 

1252. (a) Payment may be made to the defendants entitled 
thereto, or the money may be deposited ... ~ fep tBe tie
hBaaftte, tmt1 :ae fliBtPiSH"S(i teo ~ eMi&led: tdiepete as pro-
v,/kd.,; Chapter 3 (commencing with Seclm.1270.01) of .,D",i.;,vi:!:;s~l.!o!· ont:!...J7--"o:!.f_t~h~e::. 

Eminent Danain Code aM w.:lhdrawn by tho •• e"titled tke"eto in accordance wit" 
that ckapter. fi *"" ~ tie ....t 11& ~ .... lierosMe.o; ~ 
asiea6ftRts ~ Mve e~EeelitieB as ittei:94t ee&e&; tIdltI ii t.Ite 
~ ....- tie I!tII<ie .... .,,,.,,d ... , ~ ee&i4, <if'8"' .. sftew. 
~ te ~ ~ ....... ~ """* ...... -* ~ eMii'e ~ 
eeetiiflllf3, tlft£I Pe&!ePe )J8BBB8BiaB M HIe })1"8pep~ k :tfte £leleBd 
eM; H J! SB8''';9B loftfI I>eeft flII<e .. ~ tBe JlIIIi .. ~ilf. 

(b) Subject to subd':vision (c): 
(1) If the pWi,;fiff fail. to pay or deposit the 1II<m1lfl wit/tillo 

the tillle specified in Section 1251, the d.fe1ldams may elect 
to treat such failure as a,; implied ali<z...ummenl of the "1'0-
ce.ding or mall ltav. execution as in ci1lil Cll86S. 

(2) If the money "a .. n.1 be had On .",_Iion, fhe /kleM
ani. may auain elect to treat lhep!4inliff's faauro to fl/JlI or 
de"osit the money within the ti",e specified in Section 1251 
as an implied aba"donm ... t of the proceeding. 

(0) The dC!e'I,dants may elect to treat a faaure to fl/JY or 
/kposit the money ",;tM" the time specified in Section 1251 
as an implied abatldo"ment of the prooeeditlg <mly if: 

(1) The /kfonda,;t. have filed itl court and served uflIJ'II the 
plaintiff, by registered or cert(fied maa, a wriffm fIOtic. of the 
plaintiff's failure; aM 

(2) The plaintiff has failed for 20 days afler BUCh &.,..,;0. 
to payor deposit the money as provided in 8tIbdiviBion (a). 

fd) In case of I0Il ,mplied abUMo1tment of the proceeding, 
upon motion of the def.ndants a i"dgment shall be ""fereii 
dismissing the proceediny and (IIoarding the defendants their 
recoverable costs and di,bu,.,.",."t. as provided in subdivision 
(0) of Section 125.1a, a1ld .• lich relief aM damages as are pro
vided in ."bdivision (d) of S .ctw.. 1255a, to the same ..,t""t 
as if th. proceedi"g were di,missed unikr Seclm. 1255a <m 
motion of the plaintiff. 

Comment. Subdivision (a) of Section 1252 is amended to eliminate 
any distinction betwoen the kinds of deposits that may be made after Eminent 
entry of judgment. This amendment and enactment of Sections 1270.01- Danain Code 
1270.07 make it clear that withdrawal of any depos~,t'o~e~s~no~t~r:'es~u~ltt-t~~::~~~ 
in a waiver of appeal or R right to new trial on the issue of ""mpenaa· 
tion if that i.sue is preserved in aecordance with Section 1270.05. In 

. this respeet, the prior law is conHnued. See People v. Neiikr, 5a Cal.2d 
832,13 Cal. Rptr. 196, 361 P.2d 916 (1961); People v.Gutierre., 207 
Cal. App.2d 759, 24 Cal. Rptr. 781 (1962). 

Subdivisions (hj, (c), and (d) supersede the seeond sentence of.Sec. 
tion 1252 as it formerly reud and a p..,.tion of~ubdivision (a) of 
Section 1255.;J. 

Subdivi.ion (,,) adds a provision that failure to T"'y or deposit within 
the time specified in [Sectioll 125ijmay be treated as an implied aban· 
donment only .fter 2(J days' notie. to the plaintiff. Thi. subdivision 
is ineluded to protect the plaintiff in ca. •• of an inadvertent failure to 
pay the jndgnl<'nt within the time specified in ~tion 1251).8ee, e.g., 
County of Los .lngeles v. Bartlell, 223 Cal. App.2d 353, 36 Cal. Rptr. 
193 (1963). 

Subdivision (tl) codifies the h6lding in CO'Unty of Las Anyele. ". 
Bartlelt. supra, that an implied abandonment ha. the same conse-
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CODE OF CIVIL PROCEDURE § 1252 

Tentatively approved September 1970 

quem .. as an abandonment on motion of the plaintiff under fl'Ieetion 
12551)].800 also Capistrano Union High School Dist. v. Capistrano Beach 
Acreage Co., 1SH Cal. App.2d 612. 11) Cal. Rptr. 150 (1961). Under 
subdivision (d). the defendants may reeover expenses reasonably and 
neeessarily incurred in preparing for trial and during trial and rea
sonable attorney's fees. appraisal fees, and rees for the services of other 
experts whf"re such fees were rf"..3.sonably and necessar:ily incurred to 
protect the defendants' interests in the proceeding. See [Section 

. 1255a (eil. In addition. the defendants are entitled to an order restor
ing them to possession of the propert.y and to damages arising out of 
the plaintiff's taking and use of the property and damages for any 
loss or impairment of value suffered by t.he land and improvements 
after the timp the plaintiff took po .... ssion of or the defendants moved 
from thp property in compliance with an order of po ...... ion. which
ever is the .arli ... See(Seetion 1255a (dll. 

Note:' This section ultimately w~ll be redrafted and 

numbered for inclusion in the Eminent Domain Code. 
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CODE OF CIVIL PROCEDURE § 1253 

Tentatively approved September 1970 

Section 1253 (amended) 

SEC. . Section 125.~ of the Code of Civil Procedure is 
amended to read: . 

1263. When payments have been made and the bond 
given, if the plaintiff elects to give one, as required by See
tions 1251 and 1262, the court shall make a final order of 
condemnation, which sball describe the property condemned; 
and state tbe estate or interest acquired .~ by the pla'''
tiff IJ"d the purposes of t!tidt the condemnation; ...... tI JI6!I" 
~ is ~. If the court has made an order authorizi"U 
the pla."Uff to take possessio" of the property pnrsuant to 
Seeli ... ~ .... liIM Chapter 2 (eomme1!C'''9 with Section 
1269.01) or Chapter 3 (commencing witk Seetion 1270.01) of 

~t~h:!:e~Em~i.!!n=e.!!nt~D~om~8:;i~n~C;:;ode~~1 fke final order of condemnation shall al$o state the 
diila UP<'" Or after whieA the plaintiff was authorilled to take 
poss ..... .,.. ~ te flIe _liHI~ ...... ~ <Ill flIe Bft&l, eP<ieto 
ei! eeB:SelBBatietl, W E1Me ef. -MteIt ~8RReB8i8B. Ji!e.p f.fte ,.... 
i*e&e8 eI ~ 8eeti8R~ file tlet.e M passeMi6B t!fttiI. * t*e fttM,e 
6fHMl 6P eIleP w.ftieh *fie ~l8:itl1:iff Ht 8Hthep)Beft e,: ~ M 
flIe _ te MIle fla .... OIIi.R <Ill flIe :!,reflerts'. A certified copy of 
the order sball thereupon be recorded in the office of the re
corder of the county in which the property is located. The 
title to the property described in tbe final order of condemna
tion vests in the plaintiff for the purposes described therein 
upon tbe date that a certified copy of the final ord.r of con
demnation is recorded in the offiee of the recorder of the 
county .. 

Com, ... ",t_ Section] 253 is amended to change the references to tbe 
appropriate statutory provisions and to make nonsubstantive clarify-
ing changes. ' 

Division 7 of 

Note: This section ultimately will be ·redrafted and 

numbered for inclUSion in the Eminent Domain Code. , 
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CODE OF CIVIL PROCEDURE § 1254 

Tentatively approved September 1970 

Section 1254 (repea led) 

SEC. Section 1254 of the Code of Civil Procedure is 
repealed. 

l-3i4. t&1- ~ ~ """" ;., wItieh ~ IIlaiftl,iji ... BM ;., ".. 
~ ef ~ lI.aperty ~ te lI& .s.ul_El, ~ pkirt.ifi 
~ itt, ~ ame ~ ~ MI::G jefto!Ble~t eMsPea. ep ,eItEliBS 
11ft appeal hem ~ j ... _ ""'" aftei. p~_ Ho4e _ ieto 
~ aeftn8tsBi M ·Hte fltit 8:DtBtiB'f; eI tfte jlltlgmea9 &Bft fNeIl 
ift.U ••• _ .... ~ he .e~ .. i. eil Ily file _ ...... f.!tBEl te pa;. 
~ fHftber aamages fI:Bd eesHt f.ltM fl!loft¥ fle peon efeti iD tfte 
J:1PeeeetiiBl, ~ -eiE ~ MP ftB: ~ ftHtftBt'iMiBg H t.& Mile 
lIe_SIIiea ef ""'" te \tee file P""fle.ty ~ te Be ,.aame 'El. 
~ U ;., file j ailgmeffi W _ "ete.",iaea ~ iIt& pkiR
~ is eai:iMea f,e ft;eEJoliile Qe. fjref3e~ ~ emiBeB~ 8:8Bl8tB iJBo& 
H! .se ~ aet.eP!.8:ttleB .tW file pl&iBti€ has I'ft&ie ~ pe~B:iPeti 
p~_ Hote ~ *l>e _ oIMMt Ily ffl'iIep a.e*l>o';'" iIt& 
,hbtHf ;$&.ftHEe P089sssisH ei BRft eae-~ ,r8)3eP.t, ~ ifte 
fteRtieBey M eM ~ ~ .fifta.! eB'f!te;lueaen &f tee ~i&ll, 
W sfteIl.; ii lteeeBMpY, ~ aU ~ ft:fifl ppseeeElHtSH &gaillBti 
~ tHMRti§ MI aeS8HB6 tket'e~f. !J.fte ePfiep aHa MMe Qe ae.t.e 
Itftep ~ file "lfti .. lilf ... &9*1> •• ieoil te t&ke pe".e"'9Ii <II ~ 
pre"efty wItieh iIMe; ftRIe9s iIt& "IBialill' p.~~eeltl .. ~ iIMe; 
oIteH Be ;!Q 4ftys Itftep iIt& <iftOe ef iIt& ~ 
~ oM teaM ;!Q <It>ys f'I'l<>p ie iIt& t.HRe ~ .811' .... a le t&keR; 

iIt& plaiMilf eMIl _ ..,..... ~ ae'e..ea .. l. ""'" ~ t>IieP
~ eHftep ]I ... eRtil;; .... Ily HIftiI; .. ""f'l' ef file <H'ftep ef *he 
eeuH atKfiarrirff H t& fttk.e ,efMeBBi8ft eI M.te lJPSfl8r'Y. :A: eHtcle 
~ ..,..... ...... ".ili .. !!: te tB6ee t>I *he -.. .,!i.e. •• le fI&fi>. 
eieM, 

fEl1- oM ~ titRe ~ file """"*' Des ......... !at <H'ftep MhoN 
Htg ffte ,1rt:HitH¥ E& ~ fJ9B8fSsisH: lHIPNBftt t.& ~ eeeti8ft, ~ 
-eMIH iB&Y; ttpeIt IB&tieB &f. ~ ~ M ~ seheH' IilSIB8:iB 
,pseeeainr:, 8t'fI.ep 6ft iB@pease 6P 8 fte&l'eaee itt tihe fHBetHlt tIiM 
iIt& :p1&iRtifi' le peEl,.;.,iI ~ f'&Y Hote _ .... .. kriher -
}3 tIP!Hi8M t.e .£.IHe seetieft. 

-f<!?- !!!he '!'l ... .,tifr eIMIIl BM he ~ ie hIwe ~1Ift!i.eReil .... 
~ file PigM te appeal ham -the j~eat Ily ~ Ho4e. 
~ ffte ftHiflliut '** --tfte. ju~)eftt aM fttioeh hi'Qep 8ftBl as 
~ "" ""EI";,oil ~ -the _ ""'" ~ flA"",e"';ea ef *he 
'f3:F8JWPty '(!ll:iPSKfiRt. t-a #Hf! 3eeti8B. 

fi+ !i'!>e iI,ileBa""., ....., ;s ... ~ ... ~ ~ fI&i4 Ho4e 
""""*' f&o> hlm QJ!<tIi ....,. j "dgom.RI, shaH "" eRtill"1i ~ liern D il 
""'" reeei-¥e file AHl MIIaua" M the j .. dgmeat t>I ~ time t.h&re
Itftep ..,..... 8el;e;"iag 8ft ffl'iIep >hapore. hem tile """" !!!he 
~ 6P ft ~ tsepeef, ~ &ft,li8fttiiotl :ey. weft aelelifle;a\ 
eIMIIl <H'ftep ""'" <ffi>eet tbM *he """*'Y S& JI&i<i Ho4e """"*' ieto 
lHm Be ad .. , ... iI te lHm "f'6h flis ~ .. a&tislt>elioa <II *he 
j.,dll"'eat; eP ..,..... hill ~ .. ~ tl! .... fep, eM tit ""
aeBBte!Ki $ all tid8B8eE1 ie .:the ~B eP ~P8 e ee !liar, ~ 88 

te the ""'8"". ef ilamageo 0lit>I lie ~ Be .~Ii ie .. *he . 
~ ~ Q IteW WHH is ~ A ~~*efii te'" aeielli1lll4, ee 
aHpee&ia, eIMIIl "" ~ ie Be ...... I)(Hl80_e .. t Ily IIeeh iIMe .. 1i 
aM eI all- aef.eflBeS iBtePf38sea. ~ hHft;. 8§ee,tiB@ ftis eleim f.ep . 
gi"BMel' eem,el'l.asll. 
ffl A..,. _ell .. t w>*I>ilr&Wli Ily ....,. ~ ;., _ sf *he 

........... ie 'II'l!teh Be ;,. eMi~ 88 ~ li.bOP_eli Hi *he 
emiBeBf; ElemsiB fJPeeeetiUB@' e&fl.II. Be fJftift -NitastM ift1ispeMi M 
*he ~ , .. Utl.1i til •• elo. fIfI4 *he """"*' ... wI!ieh file .mito€ .. t 
ElelBa!ft ,I eeeeiiBg ifi ~eftaHIg sheH eftt.eia juEirmeBt; tMPef8l' 
&gamet IMIM pept.y-: 
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CODE OF CIVIL PROCEDURE § 1254 

Tentativel~' approved September 1970 

-fI!+ !lllIe fl&yme .. t "" ffie """"-'5' ffi", -. {IS ;"'.eiBIsef ••• 
fl" ..;tl,etl, ~ <lMl± "'* ~~ ...., ~ Hem liellilil;y 
'" Ifeej> tIie ...... H>AA ffil.I .... " wi#te", '.lim;,"'! ..... , ~ ....... 
_~ Afi<>H, :ee ...... "'ffd>ili;'" '" ~ &CO;","'., deffileliliio"9; eP 
&tJteta ~Rf:eneiefj .fae -b~ tlt6 l'£-PHt.~ * ~ ppaeeesmg), 
at tIie fleIo &I! tIie 1'Iai,.<iff, ...... 001'11 ... "~ 'IH>tH tIie BIIt.1H>t * tIie ..... fl ... ""t.ioo .... ffitf,oagee ia ,f.i~ ~ ~ j-..6ieiel 
tl,ete ..... iBBtie .. , ...... """j:J, ffie ....... -* _"""" tIie ~ eP """" 
~ tke.eef as '*"'ll ",. 61't. ....... "'i\ ~ +ell>e <lefe ........ t; MEl 
1H>tII I>e ;" ",*,~1 ",. '·.'I>H¥efl e,. nile "" ...- M> mIee it, 
'"' fe;p ~ ¥~ g.., _" '*"'ll at "*J' time :ee lest; eP 
atBePWlse &b9tltaeiea ~ witbaPB7VJl, ttwe~ ft& ~ eI • 
tl,ehfttiant. *"" ."",4 ........ ~'" .fle j'lfr,imi# +e malre MEl 
Ifeej> ~ "'_ geati at ~ t.ift"",'"",* if!e li'igati... ;., ~ 
Ill'6l1goi1t '" &B eftti; ...... fH>ill 1' ................ .....a.. p~ M> tIie 
d.feJlilest e,. 6f'dep "" -tr "" ..e.we fl,.viileti, %e ...- oMH 
6f'dep tIie .........,. t<> be delle.ite" in ll>e £ffile !f~ iifIlee& 
tfte jIlai .. iilf po'!: .. e.t. 'blie ........ M> ~ ~ in tIie .......t;y 
!PeftBIIP5, ... wffielt """" tIie _I oMH eft!& ~'6 in tfte 
.......t;y .. ea.",.,.. :y ~ _ .......,,.. ~ i» tIie Sl;&te 
T,·eaSUf.", it ~ 'be tfl;, ~ fI4' , .... ,S- 'PYo"",,",p .j,& """""'" 

tNt ....... BI .... y •. dtHy ~ hi'; ...... +e .~ Ifeej> tfte _ 
... tIie ~8 ..... i ... ~iffi ~ wIH<!l> flHttl;., ~ 
e.oatetl, in tI>e ~ T,·e&.tI,.,. MEl fl>p """" <!fly I>e ~ I>e 
ltaBIe ffl tfte p1aMilf 'I>f!f"" fI.is ~ """'" ~ ift tIie Q,.,. 
liemrntial! ;Qepssits ~ ~ be IBveatea ftft6. peifp-. e&t,eti m 
.., eeBUl'Kiee deeepieefl fa. SeeMeD ~ OSYeP.9IBeM .Qe&e.p 
ep deJ1Bai~El itt ~ ett 19f's¥iEieEl tit CA8fJiep 4 (eemreBei:ac 
wKIt SeMia .. ~ "" PeA II M Bi'lisieft 4 "".!llHle a; Ge.-
8PftlHeHt ~ !tlfl.e ~ ~ hl-veatmeat Be&PtI eIHtIi 
tl,..,;~ .. te at !eas4; """"." """*'" tIie' ~ M ~ avai.l&hle 
ift tI>e kftti kJ. i8'1 .. t"'.~ ift ~ .... "ell esit in IIaBIo 
".eaete, MEl <$ t;'iIe M ~ .... depeM ...... eIHoI! 119 
&l'PllBge t-be lJl'l-eetmem ep ftepee-~ pP6gram tfte.t flHtt¥t will he 
,,¥ .. ilaille fl>p tIie .... ~ I'~III"'" M ....,. eetH4 ......... tIP 
e.-ee, lBIB1eEliately efI.ep fI\i1!lt ftesigBatieft tI>e 'I'Pe&8IIPeP ~ 
~ 6P ~ ~t:s in ~ ~ m aeespJ8:ftee w#it 
• e1eeira·a:t;ieRB . 

.fi1- ~ fIte flliPfi sees &f ~-~ is ~ & VR'ittea fletep~eB 
~ ~ .. ~ '* #Ie I'iteffil""", "" iI>e ~ ~ fl>
¥.fitllte .. t ~i ~ "" ""e!11f:4 * he !.he tl,et~atieR "" 
tI>e fleapd., ~ ""'0' ",.the,;"" eep"aes '6a set fl>p tI>em 
fe;p tl>el''''fl".'' ,,; maliffig> <letem,iRatffltis .... tl,er Qis .e""eR. 

fit Iffle:w;t _aeti !liM "",eo ................. ~€""",tl, ftoem ..... 
,eetBJeJlts .... depesi""""''' ~ te Qis eeMieB; ttftep 
dejIeeil; "" RJeRily ... iI>e St"te 'l'reaellry, eIHoI! !>e eepaeitetl, ;., 
tIie 08Htl,e .. 'Ratim> Befl'l'JitB ~ M ..... ffi>et deeReti"g tIiePe
floem """ .... es ~ By tIie r,p""",,*,,,,, ;., ~....a maIMg 
"eli¥e~- "" !ten&e "" '*"- !!Cea";·l'iel! "..ne.- Qis .eetieR, tI>e 
State ~~ el<aIl &f>!-vi .... as "" ........ ~ III>iI BeeeBJlJ e. 
3l;#; M ",,01> ~ +lie ~ "" ~ ~ ..........a .... 
iRe •• ",en! ~i 8fl<I &e.~ol in tJ.e ~ ~ tI>e .,;,. 
o&le .. i1 •• lIIan!!> .• ~g ... :It ... eIt ftI4ea, ~a aBaIll>e &flfleP
fleBe& ...... fItIitl * J!t\0I> fl'l~:J1l~ .. ~ in the kftti 
~ ffre sHf mABth ~.efl. ~ .~ ftB RflPsptierme-ut i& 
fBIIde; Ml .... e" .. 1 "ireeHy flP6fle ....... nt<> t.., the tMti ~8flesito 
;., tI>e fltE;l, aftti #Ie ~'; <>!' fm.. ",leIt deposita .. maillotl, 
tBePe;..,!J!fte ~ lIlPe"""""" ~ 'f'&Y 8Di ll>e RJeRily €Iepasited 
By a I'lai"tili ... """'" ..........", ....a at ..... ' ......... "" tIie e&IH't 
.... a ~ ~ ... fit8;\'; ;3:'>' &flO" ." ~ ~ 
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CODE OF CIVIL PROCEDURE § 1254 

Tentatively approved September 1970 

W 1» ft!l, eases wBeioe II ..- &HIt li&s I>eeD !,,,,,~e!l """" 
the """lie"';.1i ef the !letolisaat, ....s M li&s feHetI """" &Hel> 
Mol&! ~ """"" !,eatep e.",."eB"ali... ~ ..... oIIe,,'e!l hHR 
"""" #Ie tiM £toW; #Ie _ ef &Hel> DeW ....w aIIft!l :ee telleol 
sKains! Mftoh 

Comment. The disposition of the provision, of Section 1254 is indio 
cated below. 

SecUon 1254 
Subdivision (a) 
Subdivision (b) 
Subdi vision (c) 
Subdivision (d) 
Subdivision (e) 
Subdivision (f) 
Subdivision (g) 
Snbdiv i.ion (h) 

Govt. 
Subdivision. (i) and (j) .. ..... 

R "commended Leq .. lal;on 
§ 1270.01 
§ 1270.02 
§ 1270.03 
§ 1270.04 
§ 1270.07 
§ 1270.05 
§ 1270.06 
§§ 1268.11, 

1270.08, 

(Eminent Dandn 
Code unless 
otherwise 
indicated) ./ 

Subdivision (k) ........... _ .. 

Code §§ 16425-16427 
Govt. Code 

H 16425-16427 
.. Not ~t considered 

by the Commission 
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CODE OF CIVIL PROCEDURE § 1266 

Tentatively approved July 1970 

Sec. 'Section l.266 of the Code of Civil Procedure is repealed. 

iQ"9--Wkeaever-l&aa-~B-te-ee-ee&ieaBei-~-8-eetiB'Y-~e~~ 

'~~-eBta~~!ea.eBt-&f-aBf-stFee~-eF-8igbwaY7-~.elHi!~eKpFes • 

• 'gkwa,.-&Bi-lPeewa'BJ-aaa-~-tak!Bg-e'-8-,aFt-ef-8-pa~eel-e'-1aBi 

~-""-eeajeMB'Bg-a~tae.ity-we~i-~eave-tfte-Fesa~aaeF-tkereef-iB 

.... -.iee-~ska'e-er-eeaa~tiea-8.-te-Fe.~~re-.. ek-eeB4esB~te-J8y 

~~ee.,eBsat!eB-'er-tke-tak~Bg-e'-B~eft-J8Ft-aa-ameaBt-e.~i-4e-tae 

ta'p-a&i-rea88B&~e-va~~ef-.ae-wBale-,aFeel,-tfte-FeBe}at!e.-et 

~-,...FBiBg-~-ef-'ke-ei'y-er-~-maY-pF8V!(e-feF-ike-tak'Bg 

ef-tile-1dle1e-ef-.. ell-pareei-allli-u,....lIe-el..ie-ef-aBf-.... 

·" •• 1~"eB-"-B1ulU-'lle-ieese .. -BeeeBsaFY-f~tfte-lN~e-a.e,-1IeIllefi~ 

.. tny7-eeell8l\Y,-a ... -geBel!8i-velfaFe-~t-.. ea-eelllieMB'''S-a~ikBri''' 

aet~'re-tile-Y.aie-et-•• e.-,.ree19 

cOmment. Section 1266 is superseded by Section 421 of the Comprehensive 

Statute. 
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CODE OF CIVIL PROCEDURE § l266.1 

Tentatively approved July 1970 

Sec. • Section 1266.1 01: the Code of Civil. Procedure 1s 

repealed. 

*a8871Y--A-eewa'y-ep-a-e~'y-~-ae.~e-1aaa-~-g!t6-ep-~~e8ase 

1P"-'8a-ewnep-'8aPee'-'8F-8BY-e'-'ke-)~e&-eaYB8Pa'ea-~-iee'iea 

la68-el-~s-8eQe. 

CClllllleDt. Section 1266.1 1s superseded by Section 420 of the Camprehen-

81ve Statute. 
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CODE OF CIVIL PROCEDURE §§ 1273.01-1273.06 

Tentatively approved Sept~ber 1970 

Code of Civil Procedure §§ 1273.01-1273.06 (repealed) 

Sec. • Chapter 3 (commencing with Section 1273.01) of 

Title 7 of Part 3 of the Code of Civil Procedure is repealed. 

Comment. The repealed provisions are continued without substantive 

change in the Eminent Domain Code. The disposition of the repealed sec-

tions is indicated below. 

Repealed Section 

1273·01 -

1273.02 - -

1273·03 - - -

1273·04 - -

1273·05 - - -

1273.06 - -

- --

New Section 

- - - - - - Urmecessary. See § 108 

- - - - - 3500 

- - - 3501 

- 3502 

- - - - - 3503 

3504 



SCHOOL DISTRICTS 

§ 1047. Power of eminent domain 

EDUCATION CODE § 1047 

Tentatively approved March 1970 
Revised April 1970 

Sec. Section 1047 is added to the Education Code, 

to read: 

1047. The governing board of any school district may 

condemn any property necessary to carry out any of the powers 

or functions of the district. 

Comment. Section 1047 supersedes the grant of condemnation 

authority formerly contained in subdivision 3 of Section 1238 of 

the Code of Civil Procedure (condemnation authorized for "public 

buildings and grounds for the use ••• of any ••• school district"). 

It continues the prior authority of school districts to condemn for 

school purposes. E.g., l!aJNard Union JIigh School Dist. v. Madrid, 

234 Cal. App.2d 100, 121, 44 Cal. Rptr. 268, (1965)( "The district 

had the right to condemn for any school purpose and on acquisition, 

to change to some other school purpose any time during its ownership 

of the property. Of) • Kern County High School Dist. v. McDonald, 

180 Cal. 7, 179 P. 180 (1919). See also Anaheim Union High School 

Dist. v. Vieira, 241 Cal. App.2d 169, 51 Cal. Rptr. 94 (1966) (future 

use); Hayward Union High School Dist. v. Madrid, supra (temporary use 

for school purposes with resale to follow within several years); 

Woodland School Dist. v. Woodland Cemetery Ass'n, 174 Cal. App.2d 243, 

344 P.2d 326 (1959)(school purposes may be a more necessary public 

use than private cemetery). 
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EDUCATION CODE § 1047 

Tentatively approved March 1970 
Revised April 1970 

The section is, of course, subject to specific limitations that 

may be imposed on the exercise of the power of eminent domain. See 

Education Code Section 1048. 

Section 1047 grants a school district (defined in Section 41) the 

power of eminent domain to acquire any property necessary to carry out 

any of the powers or functions of the district. Thus, for example, a 

school district may condemn property outside its boundaries, subject 

to such limitations as are provided by statute, even though the per-

tinent statute does not expressly grant the district the power of 

eminent domain. ~,Education Code Section 15009. It should be 

recognized, however, that a school district is an agency of limited 

authority and may engage in only those functions authorized by statute. 

~, Yreka Union High School Dist. v. Siskiyou Union High School Diet., 

227 Cal. App.2d 666, 39 Cal. Rptr. 112 (1964); Uhlmann v. Albambra City 

High School Diet., 221 Cal. App.2d 228, 34 Cal. Rptr. 341 (1963). 

In some cases, a particular statute may expressly grant SChool 

districts the powers of eminent domain for a particular purpose. ~, 

Education Code Section 6726 (operation of a technical, agricultural, 

and natural resource conservation school). These specific grants of 

condemnation authority are not to be construed to limit the broad 

grant of such authority under Sectioc 1047. 

Private schools which are not of the collegiate grade may not 

exercise the power of eminent domain. Yeshiva Torath Emeth Academy 

v. University of So. Calif., 208 Cal. App.2d 618, 25 Cal. Rptr. 422 . 
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EDUCATION CODE § 1047 (cont.) 

Tentatively approved March 1970 
Revised April 1970 

(1962). It is also not permissible for a private citizen to acquire 

property by eminent domain for the operation of a public school. 

People v. Oken, 159 Cal. App.2d 456, 324 P.2d 58 (1958). 
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EDUCATION CODE § 1048 

Tentatively approved March 1970 

§ 1048. Acquisition of property for utility purposes 

Sec. Section 1048 is added to the Education Code, 

to read: 

1048. The governing board of a school district may 

acquire property in an adjoining school district by lease, 

or purchase and dispose of such property in the same manner 

as property within the boundary of the district is purchased 

and disposed of, where the acquisition of such property is 

deemed necessary by the governing board for use as garages, 

warehouse, or other utility purposes. 

The power of eminent domain shall not be applicable and 

such acquisitions by purchase shall be subject to the approval 

of the governing board of school district in which the property 

is located. 

Comment. Section 1048 continues without change the provisions 

of former Education Code Section 16003. 
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Educa~ion Code. § 15007.5 (repealed) 

EDUCATION CODE § 15007.5 

Tentatively approved March 1970 

Sec. Section 15007.5 of the Education Code is repealed. 

~5GQ1r5r--~-ge¥eFR~Rg-9e&Fa-e$-aRy-sea89~-a~stp~st-aay 

eR~e~-~R~e-aR-ag~eemeR~-wi~a-~&e-geYeFRiRg-9eQy-e$-aRy-p~g~~e 

.8eAey-$eF-~&e-jeiR~-exepeise-&y-sQea-se&ee~~i&tpiet-aRe 

ep-Ret-'8Ssessee-~A-eemmeAy-$ep-tRe-ee~Q~8itieA-e$-pe.~-,pepepty 

a8-a-9iAgie-,apee*.--SQeR-egpeemeAt-sRe~*-ge-9Rtepee-iAte-aRe 

,epfePmea-'aPSQaAt-~e-tRe-ppe¥isi8As-ef-gRaptep-,-~eeameAeiAS 

witR-SeetieR-65QQ}-ef-Di¥isieA-~-ef-~it*a-l-ef-tRe-Ge¥apRMeRt 

Comment. Section 15007.5 is superseded by Section 360 of the 

Eminent Domain Code. 
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EDUCATION CODE § 16003 

Tentatively approved March 1970 

EducatIon Code § 16003 (repealed) 

Sec. Section 16003 of the Education Code is repealed. 

1li~{fl-6fl-e;;Mmflg- ~-.a{-stri«-f>;<-~~-~~ __ WMi 

~:sp()Se-'Of-~~~-{f1--tfte--Btile-iil9.mlH-&s-~.t,y..~UJ.Ul-.t&e 

..sooh-~~:b:v-~.ooa.s.e. -s!laJ.] .be-.sub,j.ed:.. .t.l.tlJe.,.appl".owJ.. 

d-tlJe.,~.ntns-.bca.I'4. .of..,scbool....dUkJ..ct.. .m.~.tbe-.pl".opez'.t,y 

Comment. Section 16003 is superseded by Section 1048 of the 

Education Code • 

-40-

I 
'I 
i 



EDUCATION CODE § 23151 

Tentatively approved March 1970 
Revised April 1970 
Revised June 1970 

UNIVERSITY OF CALIFORNIA 

Education Code § 23151 (amended) 

Sec. Section 23151 of the Education Code is amended 

to read: 

23151. The Regents of the University of California may 

aBa-gpe~8as necessary to carry out any of the powers or functions 

of the University of California ~eep-the-~peYiei88e-e~-the-Seae 

the University of California shall not cowmence any such pro-

ceeding in eminent domain unless it first adopts a-peeel~t~e8 by 

a two-thirds vote aeelaPiBg-tBat-the-~~81!e-i8tepeBt-aBe-8eeeaeity 

8eeeesapy-~ep-the-~~81!e-imppevemeBt a resolution that meets the 

requirements of Section 311 of the Comprehensive Statute. 

Comment. Section 23151 is amended to make clear that the condern-o 

nation authority of the Regents of the University of California is broad 

enough to acquire any property or right or interest in property nec-

essary to carry out the functions of the University of California 
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EDUCATION CODE § 23151 

Tentatively approved March 1970 
Revised April 1970 
Revised June 1970 

even though the property is to be acquired for a project that does 

not clearly fall within the former language "pUblic buildings and 

grounds of the University of California." See Section 310 of the 

comprehensive eminent domain statute. 
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EDUCATION CODE § 23619 

Tentatively approved March 1970 
Revised April 1970 

STATE COLLEGE SYSTEM 

Education Code § 23619 (added) 

Sec. Section 23619 is added. to the Education Cede, 

to read: 

23619. Subject to the Property Acquisition Law, Part 11 

(commencing with Section 15850) of Division 3 of Title 2 of 

the Govel'lllllflnt Code, the trustees may ~demn any property 

necessary to carry out any of the powers or functions of the 

state colleges, 

Comment. Section 23619 supersedes subdivision 2 of Section 

1238 of tile Code o£ CUIU PrOCedurs.-i"'t-,bl tc bu1.1.d1ng,s. ~ .gZlOUDds 

for the use of a state, or any state institution") insofar as that 

subdivision may relate to the state college system. The phrasing 

of Section 23619 is based in pert on subdivision (a) of Section 24503 

of the Education Code, which grants the right of eminent domain to 

acquire property necessary for dormitories or other housing facil-

ties, boarding faCilities, student union or activity facilities, 

vehicle parking faCilities, or any other auxiliary or supplemental 

facilities for individual or group accomodation for use by students, 

faculty members, or other employees of anyone or more state colleges. 

Section 23619 covers not only the facilities covered by Section 24503 

but also all other property necessary to the state college system. 



EDUCATION CODE § 30051 

Tentatively approved March 1970 

NONPROFIT EDUCATIONAL INSTITUTIONS OF COLLEGIATE GRADE 

Education Code § 30051 (added) 

Sec. Chapter 3 (commencing with Section 30051) is 

added to Division 21 of the Education Code, to read: 

Chapter 3. Eminent Dandn 

30051. Any educational institution of collegiate grade, 

within this state, not conducted for profit, may exercise the 

right of eminent danain to acquire any property necessary to 

carry out any of its powers or functions. 

Canment. Section 30051 continues the grant of condemnation 

authority formerly found in subdivision 2 of Section 1238 of the Code 

of Civil Procedure ("Public buildings and grounds for the use bf .' .• 

any institution within the State of California which is exempt from 

taxation under the provisions of Section la, of Article XIII of the 

Constitution of the State of California"). See UniverSity of So. 

Calif. v. Robbins, 1 Cal. App.2d 523. 37 P.2d 163 (1934). ~~, 

295 U.S. 738 (1935); Redevelopment Agency v. HayeS. 122 Cal. App.2d 

777, 266 P.2d 105 (1954). Private schools which are not of the 

collegiate grade may not exercise the power of eminent domain. 

Yeshiva Torath Emeth Academy v. University of So. Calif., 208 Cal. 

App.2d 618, 25 Cal. Rptr. 422 (l962). 
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Government Code § 184 (repealed) 

GOVERNMENT CODE § 184 

Tentatively approved April 1970 

Sec. Section 184 of the Government Code is repealed. 

~g4~--iAe-8tate-may-ae~Yipe-ep-aYtAepi~e-etAeps-te-aQ'Y'pe 

t!t~e-te-pp~epty-fep-pYB~ie-Y8e-iR-tAe-ea8ee-aRa-iR-tAe-aaie 

ppe¥iaea-By-law~ 

COIl!!lIent. Section 184 is repealed as unnecessary. 
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GOVERNMENT CODE § 14770 

Tentatively approved June 1970 

§ .14770. Restoration of state public records destroyed by public 
calamlty 

Sec. • Article 7 (commencing with Section 14770) is 

added to Chapter 5 of Part 5.5 of Division 3 of Title 2 of the 

Government Code, to read: 

Article 7. Restoration of Records Destroyed by 

public Calamity 

14770. (a) As used in this section: 

(1) "Acquire" includes acquisition by gift, purchase, 

lease, eminent domain, or otherwise. 

(2) "Public record plant" means the plant, or any part 

thereof, or any record therein, of any person engaged in the 

business of searching or publishing public records or insuring 

or guaranteeing titles to real property, including copies of 

public records and abstrscts or memoranda taken fram public 

records, which is owned by or in the possession of such person 

or which is used by him in his business. 

(b) If public records of any state agency have been lost 

or destroyed by conflagration or other public calamity, the 

director may acquire the right to reproduce such portion of a 

public record plant as is necessary for the purpose of re-

storing or replacing the records or their substance. 
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GOVERNMENT CODE § 14770 

Tentatively approved June 1970 

Comment. Section 14770 is new but reflects the same policy 

as subdivision 15 of former Code of Civil Procedure Section 1238 

which applied only to certain local public entities. 

The broad authority to acquire the "right to reproduce" lost 

or destroyed records permits the reproduction of records by such 

means as making copies, Obtaining a computer print-out or other 

Visual representation of records preserved in data processing 

equipment, or duplicating magnetic tapes or other means for pre-

serving such records in data processing equipment. 

Cross Reference: 

Similar authority for local public entities, Govt. Code § 53030. 

-47-



GO~ CODE § 15854 

Tentatively approved September 1970 

Government Code § 15854 (conforming amendment) 

Sec. Section 15854 of the Government Code is amended to 

read: 

15854. Property shall be acquired pursuant to this part by 

condemnation in the manner provided for in ~tie-1-~eeRMeRe'.g 

w!.a-Seet'.B-1231~-.f-PaFt-3-.f-tae-S •• e-e#-Ri¥'i-PF8ee~e ~ 

li2inent Domain Code , and all money paid from any appropriation 

made pursuant to this part shall be expended only in accordance 

with a judgment in condemnation or with a verdict of the jury or 

determination by the trial court fixing the amount of compensation 

to be paid. This requirement shall not apply to any of the follow

ing: 

(a ) Any a cquisi tions from the federal government or its 

agencies. 

(b) Any acquisitions from the University of California or 

other state agencies. 

(c) The acquisitions of parcels of property, or lesser 

estates or interests therein, for less than five thousand dollars 

($5,000), unless part of an area made up of more than one parcel 

which in total would coat more than five thousand dollars ($5,000) 

which the board by resolution exempts from this requirement. 
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GOVERNl<!ENT CODE § 15854 

Tentatively approved Septel!lber 15TTO 

Cd) Any acquiSition as to which the owner and the State have 

agreed to the price and the State Public Works Board by unanimous 

vote determines that such price is fair and reasonable and acquisi-

tion by condemnation is not necessary. 

(e) Any acquisition as to vbich the owner and the State Public 

Works Board have agreed to arbitrate the amount ot tlIe compensation 

to be paid in accordance with S1!atReiF-3-f_IUI;l.sg-vUa-SeeUe. 

12T3~gi~-el-~;I.'ie-1-el-Pa~-3-el-'ke-Seae-el-€;l.v;l.i-PFeeei~ Division 

10 (oOllllDenc1ng with Section 13(0) ot the Dn1nent Domain Code. 

Comment. Section 15854 is amended to substitute references to the 

provisions that superseded those previously listed. 
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GOVERNMENT CODE § 16425 ~ !S.:. 

. Tentatively approved September 1970 

Government Code 

SEc. ,Artiele 9 (commencing with Section 16425) is 
added to Chapter 2 of Part 2 of Division 4 of Title 2 of the 
Government Code, to read, 

Article O. Condemnat.ion Deposits Fund 
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GOVERNMENT CODE § 16425 

Tentatively approved September 1970 

~on 16425. Condemnation Deposit. Fund 

'16425. The Condemnation Deposits Fund in the State 
Treasury i. continued in existence. The fnnd consists of all 
money deposited in the State Treasury under Division 7 

(commencing with Section 1268.01) of the Eminent Domain 
Code and all interPst earned or other increment derived 

from its investment. The State Treasurer shall receive all 
such moneys, duly receipt for, and safely keep the same in the 
fund, and for such duty he i~ liable upon his official bond. 

Comment. Sections 16425--16427 re .• tate the substance of a portion 
o~ subdivision (Il) and all of subdivisions (iJ and (j) of former,.Sec. 
tion 1254. <Sode of Civil Procedur!) 
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GOVERNMENT CODE § 16426 

Tentatively approved September 1970 

Section 16426. Investment of fu nd 

16426. (a) Money in the Condemnation Deposits Fund may 
be invested and reinvested in any securities described in See
tion 16430 of the Government Code or deposited in banks as 
provided in Chapter 4 (commencing with Section 165(0) of 
Part 2 of Division 4 of Title 2 of the Government Code. 

(b) The Pooled Money Investment Board shall designate 
at least once a month the amount of money available in the 
fund for investment in securities Or deposit in bank accounts, 
and the type of iuvestment Or deposit and shall so arrange 
the investment or deposit program that funds will be avail
able for the immediate payment of any court order or de· 
cree. Immediately after such designation tbe State Treasurer 
shall invest or make deposits in bank accounts in accordance 
with the designations. For the purposes of this snbdivision, a 
written determination signed by a majority of the members 
of thc Pooled Money Investment Board shall be deemed to be 
the determination of the board. Member. may authorize depu
ties to act for them for the purpose of making determinations 
under this section. 

Comment. See the Comment to Section 16425. 
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GOVEIOOENT CODE § 16427 

Tentatively approved septemPer 1970 

Settion 16427. Apportionmenl and disbursemenl 01 fond 

16427. Interest earned and other increment derived from 
investments or dep<>Sits made pursnant to this article, after 
deposit of money in the State Treasury, 8hall b. depoaited 
in the Condemnation Deposits Fund. After first deducting 
therefrom expenses incurred by the State Treasurer in taking 
and making delivery of bonds or other seeurities under thil 
article, the State Controller shllll apportion as of June 30th 
and December 31st of each year the remainder of snch Inter
est earned or increment derived and deposited in the fund 
during the six calendar months ending with snch dates. There 
shall be appertioned and paid to each plaintiJ! having a de
posit in the fund during the six-month period for which an 
apportionment is made, an amount directly propertionate to 
the total deposits in the fund and the length of time such de· 
posits remained therein. Th~ State Treasurer shall payout the. 
money deposited by' a plaintiff in such manner and 'at such 
times as the court or a judge thereof may, by !!rder or de<!ree, 
direct. 

Comment. See the Comment to Section 1&125, 
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GOVERNMENT CODE § 25350.5 

Tentatively approved April 1970 

COUNTIES 

§ 25350.5. Power of eminent domain 

Sec. Section 25350.5 is added to the Government Code, to 

read: 

25350.5. The board of supervisors of any county may condemn any 

property necessary to carry out any of the powers or functions of the 

county. 

Comment. Section 25350.5 supersedes the grant of condemnation author-

ity formerly contained in various subdivisions of Section 12]8 of the Code 

of Civil Procedure and supplements the specific grants of such authority 

contained in this and other codes. ~ Govt. Code § 26020 (airports); 

Sts. Be Hwys. Code § 943 (highways). Its purpose is to give a county ade-

quate authority to carry out its functions. 

SpecifiC limitations may, of course, be imposed on the exercise of the 

power of eminent domain. See Penal Code § i!.lo6 (no industrial farm may be 

established on land outside county without consent of the affected county). 
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GOVERNMENT CODE § 37350.5 

Tentatively approved April 1970 

CITIES 

§ 37350.5. Power of eminent domain 

Sec. Section 37350.5 is aaded to the Government Code, to 

read: 

37350.5. The legislative body of any city may condemn any 

property necessary to carry out any of the powers or functions 

of the city. 

Comment. Section 37350.5 supersedes the grant of condemnation 

authority formerly contained in various subdivisions of Section 1238 of 

the Code of Civil Procedure and supplements the specific grants of such 

authority contained in this and other codes. E.g., Govt. Code § 37501 

(public assembly or convention halls); sts. & Hwys. Code § 4090 (streets, 

walks, parking places). Its purpose is to give a city adequate authority 

to carry out its municipal functions. 

Specific limitations may, of course, be imposed on the exercise of the 

power of eminent domain under some circumstances. See Govt. Code § 37353(c) 

(no existing golf course may be acquired by eminent domain). 
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GOVERNMENT CODE § 53030 

Tentatively approved June 1910 

§ 53030. Restoration of local public records destroyed by public calamity 

Sec. . Article 2.5 (commencing with Section 53030) is added 

to Chapter 1 of Part 1 of Division 2 of Title 5 of the Government 

Code, to read: 

Article 2.5. Restoration of Records Destroyed by 

Public Cale.mity 

53030. (a) As used in this section: 

(1) "Acquire" includes acquisition by gift, purchase, lease, 

eminent domain, or otherwise. 

(2) "Local public entity" means any public entity other than 

the state. 

(3) "Public record plant" means the plant, or any part there-

of, or any record therein, of any person engaged in the business of 

searching or publishing public records or insuring or guaranteeing 

titles to real pl'operty, including copies of public records and ab-

stracts or memoranda taken from public records, which is owned by 

or in the possession of such person or which is used by him in his 

business. 

(b) If public records of a local public entity have been lost 

or destroyed by conflagration or other public calamity, the local 

public entity may acquire the right to reproduce such portion of a 

public record plant as is necessary for the purpose of restoring or 

replacing the records or their SUbstance. 



GOVERNMENr CODE § 53030 

Tentatively approved June 1910 

Comment. Section 53030 is derived from and reflects the same policy 

as subdivision 15 of former Code of Civil Procedure Section 1238. However, 

the provision is broadened to cover all local public entities and is 

limited to acquiring the "right to reproduce" such records and does not 

permit permanent acquisition of the public records plant itself. 

The broad authority to acquire the "right to reproduce" lost or des

troyed records permits the reproduction of records by such means as 

making copies, obtaining a computer print-out or other visual representa

tion of records preserved in data processing equipment, or duplicating 

magnetic tapes or other means for preserving such records in data proces

sing equipment. 

Cross Reference: 

Similar authority for state agencies, Govt. Code § 14770. 
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HEALTH AND SAFETY CODE § 1427 

Staff recommendation September 1970 

NONPROFIT HOSPITALS 

§ 1421-
I 

Eminent domain power of nonprofit hospital 

Sec. Section 1427 is added to the Health and Safety Code, 

to read: 

1427. (a) As used in this section, "nonprofit hospital" means any 

health center or general, tuberculosis, mental, chronic disease, or 

other type of hospital holding a license in good standing issued under 

this chapter and owned and operated by a fund, foundation, or corpora-

tion, no part of the new earnings of which inures, or may lawfully inure, 

to the benefit of any private shareholder or individual. 

(b) Any nonprofit hospital then in existence and engaged in 

scientific research or an educational activity may exercise the right 

of eminent domain to acquire property immediately adjacent to and 

necessary for the operation or expansion of the hospital if the director 

has certified that the acquisition of the property sought to be acquired 

is necessary for the operation or expansion of the hospital. 

(c) The certificate of the director that the acquisition of the 

property sought to be acquired is necessary for the operation or 

expansion of the hospital establishes a presumption that: 

(1) The proposed project is a necessary project; 

(2) The proposed project is planned or located in the manner which 

will be most compatible with the greatest public good and least private 

injury; and -58-



c 
HEALTH AND SAFEl1'Y CODE § 1427 

Staff recommendation September 1970 

(3) The property sought to be acquired is necessary for the 

proposed project. 

(d) The presumption established by subdivision (c) is a 

presumption affecting the burden of proof. 

(e) Property devoted to use for the relief, care, or treatment 

of the spiritual, mental, or physical illness or ailment of humans 

~ not be taken under this section. 

Comment. Subdivisions (a), (b), and (e) of Section 1427 continue without 

substantive change the provisions of former Code of Civil Procedure Section 

1238.3. Subdivisions (c) sud (d), which establish a presumption of necessity 

for the purposes of Section 302 of the Comprehensive Statute, are new. The 

certificate of the Director of the State Department of Public Health is a 

prerequisite before an action to condemn property may be commenced. In this 

connection, it should be noted that the Department of Public Health makes and 

enforces detailed regulations for construction or alteration of hospital 

buildings. Health & Saf. Code § 14ll; 17 Cal. Adm1.n. Code §§ 265, 400-499. 

See West Covina Enterprises, Inc. v. Chalmers, 49 Cal.2d 754, 322 P.2d 13 

(1956). Accordingly, it is appropriate that the certificate of the director 

be given a presumptive effect that the taking is necessary. 
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HEALTH AND SAFETY CODE § 8961 

Tentatively approved April 1970 

PUBLIC CEMETERY DISTRICTS 

§ 8961. Power to acquire property by condemnation or otherwise 

Sec. Section 8961 of the Health and Safety Code is amended to read: 

8961. The district may maintain a cemetery or cemeteries, and for 

this purpose may take and hold title to property by grant, gift, devise, 

condemnation, lease, or any other method. Cemeteries shall be limited in 

use to burial in the g~und of residents or taxpayers of the district or 

former residents or taxpayers of the district who purchased lots or plots 

while residents or taxpayers of the district or members of their families. 

Fsmilies shall be limited to a spouse, parents, grandparents, children and 

brothers and sisters. 

Comment. Section 8961 is smended to make clear the right of public ceme-

tery districts to acquire and hold title to realty for cemetery purposes. See 

14 Ops. Cal. Atty. Gen. 252 (noting the confusion engendered by the recodification 

of Sections 8961, 8962, and 8963). The term "condemnation" preserves the grant 

of condemnation authority formerly contained in subdivision 14 of Section 1238 

of the Code of Civil Procedure (condemnation authorized for "cemeteries for the 

burial of the dead, and enlarging and adding to the same and the grounds thereof"). 
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HEALTH & SAFETY CODE § 35167 

Tentatively approved June 1970 

LAND CHEST CORPORATIONS 

§ 35167. Acquisition of property 

Sec. Section 35167 is added to the Health and Safety 

Code, to read: 

35167. When the commissioner has approved a housing project, 

the corporation may acquire the property necessary for the project 

by gift, bequest, purchase, or eminent domain. 

Comment. Sections 35167-35171 retain the substance of sub-

division 21 of former Code of Civil Procedure Section 1238 insofar 

as that subdivision may have applied to land chest corporations 

(nonprofit corporations formed for the purpose of providing "housing 

in rural and suburban areas for families of low income"). Sections 

35167-35171 use the same language as Sections 34874-34878 relating 

to limited dividend housing corporations (corporations formed for 

the purpose of providing housing for families of low income or 

reconstructing slum areas). 
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HEALTH & SAFETY CODE § 35168 

Tentatively approved June 1970 

LAND CHEST CORPORATIONS 

§ 35168. Eminent domain; authorization by commissioner 

Sec. Section 35168 is added to the Health and Safety 

Code, to read: 

35168. The power of eminent domain shall not be exercised 

by a corporation except with the specific authorization of the 

commissioner. 

Comment. See the Comment to Section 35167. 
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HEALTH & SAFETY CODE § 35169 

Tentatively approved June 1970 

LAND CHEST CORPORATIONS 

§ 35169. Certificate of authorization 

Sec. Section 35169 is added to the Health and 

Safety Code, to read: 

35169. The authorization shall be contained in a cer

tificate of the commissioner specifying that after public 

hearing the commissioner has determined that the acquisition 

of the property by eminent domain and the construction of 

the housing on the property is in the public interest and 

necessary for the public use. 

comment. See the Comment to Section 35167. 
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HEALTH & SAFETY CODE § 35170 

Tentatively approved June 1970 

LAND CHEST CORPORATIONS 

§ 35170. Public hearing 

Sec. Section 35170 is added to the Health and 

Safety Code, to read: 

35170. The hearing shall be held at a time and place 

designated by the commissioner. At least 10 days prior to the 

hearing the corporation shall give notice of the hearing by 

publication in a newspaper designated by the commissioner 

and published or circulated in the city or county where the 

property is located. 

Comment. See the Comment to Section 35167. 
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HEALTH & SAFETY CODE § 35171 

Tentatively approveli June 1970 

LAND CHEST CORPORATIONS 

§ 35171. Effect of certificate 

Sec. Section 35171 is added to the Health and Safety 

Code, to read: 

35171. A certified copy of the certificate of the commissioner 

is conclusive evidence of the matters certified in it in any pro-

ceeding in eminent domain to acquire the property or any part of it 

set forth in the certificate. 

Comment. See the Comment to Section 35167. 
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PUBLIC RESOURCFB CODE § 13070.1 

Tentatively approved April 1970 

RESORT IMPROVEMENT DISTRICTS 

§ 13070.1. Definition of "acquire" 

Sec. Section 13070.1 is added to the Puhlic Resources 

Code, to read: 

13070.1. As used in this chapter, "acquire" includes but 

is not restricted to taking by condemnation, purchase, or lease, 

and receiving by donation or dedication. 

Ccl!llllent. Section 13070.1 is added to give the term "acquire" 

used in Section 13070 its broadest possible meaning and to insure 

that the repeal of Code of Civil Procedure Section 1238 will not 

affect adversely the districts formed under the Resort Improvement 

District Law. 

-66-



§ 610. 

§ 6u. 

§612. 

§ 613. 

§ 614. 

§ 615. 

§ 616. 

§ 617. 

§ 6J.8. 

§ 619. 

§ 620. 

§ 621. 

§ 622. 

§ 623· 

§ 625. 

§ 626. 

PUBLIC UTILITIES CODE §§ 610-626 

Tentatively approved March 1970 

PRIVATELY OWNED PUBLIC UTILITIES 

ARTICLE 7. EMINENT DCMAIN 

Article applies to "public utilities" only 

Railroad corporations 

Electrical corporations 

Gas corporations 

Heat corporations 

Pipeline corporations 

Telephone corporations 

Telegraph corporations 

water corporations 

Wharfingers 

Ferries 

Street railroad corporations 

Motor carriers 

Warehousemen 

Resolution of Public Utilities Commission 

Effect of resolution 

-67-



c 

~. , 

PUBLIC UTILITIES CODE § 610 

Tentatively approved March 1970 

Sec. Article 7 (commencing with Section 610) is added to 

Chapter 3 of Part 1 of Division 1 of the Public Utilities Code, to 

read: 

Article 7. Eminent Domain 

§ 610. Article applies to "public utilities" only 

610. This article applies only to a corporation or person 

that is a public utility. 

Comment. Section 610 is included to make clear that this article 

extends the right of eminent domain only to "publiC utilities" as defined 

in Section 216 ("service is performed for or the commodity delivered to 

the public or any portion thereof") and not to persons or corporations 

that are not subject to regulation and rate control. It has been held 

that the exercise of the right of eminent domain conclusively evidences 

an intention to devote the property so acquired to a public use, thereby 

rendering the condemnor a public utility. Producers Transp. Co. v. Rail

road COIII!I'n, 176 Cal. 499, 505, 169 P. 59 (1917). Compare McCullagh v. 

Railroad Comm'n, 190 Cal. 13, 210 P. 264 (1922). This section is con

sistent with the holding in the Producers Transp. Co. case. 
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PUBLIC UTILITIES CODE § 611 

Tentatively approved March 1970 

§ 611. Railroad cOrporations 

611. A railroad corporation may condemn any property necessary 

for the construction and maintenance of its railroad. 

Comment. Section 611 grants "railroad corporations"(defined in Sec

tion 230) the right of eminent domain to acquire property necessary for 

the construction and maintenance of its "railroad." "Railroad" 16 defined 

in Section 229 to mean in substance all railroad property devoted to public 

use in the transportation of persons or property. Thus, Section 611 

authorizes condemnation of any property necessary to carry out the regulated 

activities of the railroad. It retains in substance the authority formerly 

found in subdivision (g) of Section 7526 of the Public utilities Code and 

in Section 1238 of the Code of Civil Procedure. See, e.g., Southern Pac. 

Co. v. Los Angeles Mill Co., 177 Cal. 395, P. (19l8)(spur trackS); 

VallejO & N. R. Co. v. Reed Orchard Co., 169 CaL 545, 147 P. 238 (1915) 

(land for wharves for transfer of freight between railroad cars and boats 

where reasonably necessary for railroad corporation's future business); 

Central Pacific Ry. Co. v. Feldman, 152 Cal. 303, 92 P. 849 (1907)(land 

adjacent to station grounds required for a freight house); Southern Pacific 

R. R. Co. v. Raymond, 53 Cal. 223, p. ( )(workshop); Madera R. Co. 

v. Raymond Granite Co., 3 Cal. App. 688, 87 P. 27 (l906)(spur tracks). £!..:. 

City of Los Angeles v. Los Angeles Pac. Co., 31 Cal. App. 100, 159 P. 992 
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PUBUC UTILITIES CODE § 611 

Tentatively approved March 1970 

(19l6)(land for pole line for transmission of power to public railway). 

Section 611 would not, however, permit condemnation Qy a railroad cor-

poration of land to be used, for example, as an industrial park. 

Section 611 supersedes provisions formerly contained in the Public 

utilities Code and Code of Civil Procedure insofar as those provisions 

related to privately owned public utilities. See subdivision (g) of 

Section 7526 of the Public Utilities Code (right to condemn lands "to be 

used in the construction and maintenance of its roads, and all necessary 

appendages and adjuncts"); Section 1238 of the Code of Civil Procedure, 

subdivision 4 ("steam, electric and horse railroads'), subdivision 11 

(railroads "for CJ.uarrying, logging or lumbering purposes"). See also 

Section 1238, subdivision 9 ("roads for transportation Qy traction engines 

or road locomotives"). 

Section 611 has no effect on various specific grants of the power to 

railroads to condemn private property. See Public Utilities Code Sections 

7533 (additional tracks), 7535 (railroad intersections), 7536 (railroad 

crossings). See also Public Utilities Code Secticn 7508 (right of eminent 

domain in transferee of railroad corporation). 

-70-



PUBUC UTILITIES CODE § 612 

Tentatively approved March 1970 

§ 612. Electrical corporations 

§ 612. An electrical corporation may condemn any property 

necessary for the construction and maintenance of its electric 

plant. 

Comment. Section 612 grants "electrical corporations" (defined in 

Section 218) the right of eminent domain to acquire property necessary 

for the construction and maintenance of its "electric plant." "Electric 

plant" is defined in Section 217 to mean in substance all property 

devoted to public use in the production, generation, transmission, de

livery, or furnishing of electricity for light, heat, or power. Thus, 

Section 612 authorizes condemnation of any property necessary to carry 

out the regulated activities of the electrical corporation. It retains 

and possibly broadens the authority formerly found in subdivisions 12 and 

13 of Section 1238 of the Code of Civil Procedure and supersedes those sub-. 

divisions insofar as they apply to privately owned publiC utilities. See 

also the Comment to Section 613. Insofar as subdivision 13 permits acqui

sition of property for future use, it is anticipated that that authority 

will be given to privately owned public utilities by a general provision 

to be included in the comprehensive condemnation ststute. 
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PUBLIC UTILITIES CODE § 613 

Tentatively approved March 1970 

§ 613. Gas corporations 

613. A gas corporation may condemn any property necessary for 

the construction and maintenance of its gas plant. 

Comment. Section 613 grants "gas corporations" (defined in Section 

222) the right of eminent domain to acquire property necessary for the 

construction and maintenance of its "gas plant." "Gas plant" is defined 

in Section 221 to include all property used in connection with or to facili-

tate the production, generation, transmission, delivery, or furnishing of 

gas, natural or manufactured, for light, heat, or power. Thus, Section 

613 authorizes condemnation of any property necessary to carry out the 

regulated activities of the gas corporation. 

Sections 612, 613, and 614 largely supersede subdivision 17 of Section 

1238 of the Code of Civil Procedure. Insofar as subdivision 17 permits 

acquisition of property for future use, it is anticipated that that authori~Y 

will be given privately owned public utilities by a general provision to be 

included in the comprehensive condemnation statute. 
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§ 614. Heat coryorations 

PUBUC UTILITIES CODE § 614 

Tentatively approved March 1970 

614. A heat corporation may condemn any p!;,operty necessary.for 

the construction and maintenace of its heating plant. 

Comment. Section 614 grants "heat corporations" (defined in Section 

224) the right of eminent domain to acquire property necessary for the 

construction and maintenance of its "heating plant." "Heating plaDt" is 

defined in Section 223 to include all property used in connection with or 

to facilitate the production, generation, tranSmission, delivery, or furnish

ing of heat for domestic, business, industrial, or public use. Thus, Section 

614 authorizes condemnation of any property necessary to carry out the 

regulated activities of the heat corporations. See the Comment to Section 
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§ 615. Pipeline cOrporations 

PUBLIC UTILITIES CODE § 615 

Tentatively approved March 1970 

615. A pipeline corporation may condemn any property necessary 

for the construction and maintenance of its pipeline. 

Comment. Section 615 grants "pipeline corporations" (defined in 

Section 228) the right of eminent domain to acquire property necessary 

for the construction and maintenance of its "pipeline." "Pipeline" is 

defined in Section 227 to include all property used in connection with or 

to facilitste the transmission, storage, distribution, or delivery of crude 

oil or other fluid substsnces except water through pipelines. Thus, Sec

tion 615 authorizes condemnation of any property necessary to carry out 

the regulated activities of the pipeline corporation. 

Section 615 supersedes subdivision 10 of Section 1238 of the Code of 

Civil Procedure (authorizing condemnation for "oil pipelines") insofar ss 

that subdivision relates to privately owned public utilities. 
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PUBLIC UTILITIES CODE § 616 

Tentatively approved March 1970 

§ 616. Telephone cOlllOrations 

616. A telephone cOlllOration may condemn any property neces-

aary for the construction and maintenance of its telephone line. 

Comment. Section 616 grants "telephone cOlllOrations" (defined in 

Section 234) the right of eminent domain to acquire property necessary 

for the construction and maintenance of its "telephone line." "Telephone 

line" is defined in Section 233 to include all property used in connection 

with or to facilitate communication Qy telephone, whether such communica-

tion is had with or without the use of transmission wires. Thus, Section 

616 authorizes condemnation of any property necessary to carry out the 

regulated activities of the telephone cOlllOration. 

Section 616 superseded a portion of subdivision 7 of Section 1238 of 

the Code of Civil Procedure (authorizing condemnation for "telephone ••• 

lines, systems and plants") insofar as that subdivision relates to privately 

owned public utilities. 
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PUBLIC UTILITIES CODE § 617 

Tentatively approved March 1970 

§ 617. Telegraph corporations 

617. A telegraph corporation may condemn any property neces

sary for the construction and maintenance of its telegraph line. 

Comment. Section 617 grants "telegraph corporations" (defined in 

Section 236) the right of eminent dOlllElin to acquire property necessary 

for the construction and maintenance of its "telegraph line." "Telegraph 

line" is defined in Section 235 to include all property used in connection 

with or to facilitate communication by telegraph, whether such communica

tion is had with or without the use of transmission wires. Thus, Section 

617 authorizes condemnation of any property necessary to carry out the 

regulated activities of the telegraph corporation. 

Section 617 supersedes a portion of subdivision 7 of Section 1238 of 

the Code of Civil Procedure (authorizing condemnation for "telegraph 

lines, systems and plants") insofar as that subdivision relates to 

privately owned public utilities. 
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§ 618. Water COrporations 

PUBUC UTILITIES CCDE § 618 

Tentatively approved March 1970 

618. A water corporation may condemn any property necessary 

for the construction and maintenance of its water system. 

COIllInent. Section 618 grants "water corporations" (as defined in 

Section 241) the right of eminent domain to acquire property necessary 

for the construction and ma intenance of its "water system." "Wa ter 

system" is defined in Section 240 to include all property used in con

nection with or to facilitate the diversion, development, storage, supply, 

distribution, sale, furnishing, carriage, apportionment, or measurement of 

water for power, irrigation, reclamation, .or manufacturing, or for munici

pal, domestic, or other beneficial use. Thus, Section 618 authorizes con

demnation 6f any property necessary to carry out the regulated activities 

of the water corporation. 

Section 618 supersedes portions of subdivisions 3 and 4 of Section 

1238 of the Code of Civil Procedure insofar as those portions relate to 

condemnation by privately owned public utilities. 
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§ 619. WlIarfingers 

PUBLIC UTILITIES CODE § 619 

Tentatively approved March 1970 

619. A wharfinger may condemn any :property necessary for the 

construction and maintenance of facilities for the receipt or dis

charge of freight or passengers. 

Comnent. Section 619 grants a "wharfinger" the right of eminent 

domain to acquire property necessary for facilities for the receipt or 

discharge of freight or pas sengers. "}Illarfinger" is defined in Section 

242 to include "every corporation or person owning, controlling, operat

ing, or managing any dock, wharf, or structure used by vessels in connec

tion with or to facilitate the receipt or discharge of freight, other 

than bulk liquid commodities, or passengers for compensation within this 

State." 

Section 619 supersedes portions of subdivisions 3 ("public mooring 

places for watercraft") and 4 ("wharves, docks, piers, • • • chutes, 

booms") of Section 1238 of the Code of Civil Procedure insofar as those 

portions relate to privately owned public utilities. 
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§ 620. Ferries 

PUBUC UTILITIES CODE § 620 

Tentatively approved March 1970 
Revised April 1970 

620. A common carrier, as defined in subdivision (b) of Sec-

tion 211, may condemn any property necessary for the construction 

and maintenance of facilities for its transportation of persons 

or property. 

Comment. Section 620 grants the power of eminent domain to acquire 

property necessary for ferry facilities. The reference to subdivision 

(b) of Section 211 incorporates a definition of those public utilities 

that transport persons or property for compensation by vessel upon in-

land waters or upon the high seas between points within this state. 

Section 620 supersedes the grant of condemnation for "ferries" in sub-

division 4 of Section 1238 of the Code of Civil Procedure insofar as that 

subdivision relates to the privately owned public utilities. See Streets 

and Highways Code Sections 30802, 30866 (regulation of amount of ferry 

tolls) • 
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§ 621. Street railroad corpora tions 

PUBLIC UTILITIES CODE § 621 

Tentatively approved March 1910 
Revised May 1970 

621. A street railroad corporation may condemn any property 

necessary for the construction and maintenance of its street 

railroad. 

Comment. Section 621 grants "street railroad corporations" (defined 

in Section 232) the right of eminent domain to aC'l.uire property necessary 

for the construction and maintenance of its "street railroad" (defined in 

Section 231). It replaces in substance the authority formerly found in 

subdivision (g) of Section 7526 and incorporated by reference by Section 

7801 and in Section 1238 of the Code of Civil Procedure. See the Comment 

to Section 6U • 
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§ 622. Motor and vater carriers 

PUBUC UTILITIES CODE § 622 

Tentatively approved March 1970 
Revised February 1971 

622. (a) As used in this section, "Ilbtor carrier" means: 

(1) A highway common carrier as defined. in Section 213. 

(2) A passenger stage corporation as defined in Section 226. 

(b) As used in this section, "water carrier" means a common 

carrier operating upon any waterway in this state between fixed 

termini or over a regular route. 

(c) A motor carrier or water carrier may condemn any property 

necessary for the construction and maintenance of terminal facilities 

for the receipt, transfer, or delivery of the passengers or property 

it carries. 

Comment. Section 622 grants certain motor carriers and water carriers 

the right of eminent domain to acquire property necessary for terminal 

facilities. Sections 621 and 622 supersede subdivision"22 of Section 1238 

of the Code of Civil Procedure which granted condemnation authority for 

"terminal facilities, lands or structures for the receipt, transfer or 

delivery of passengers or property by any common carrier operating upon 

any public highway or waterway in this state between fixed termini or over 

a regular route, or for other terminal facilities of any such carrier." 
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PUBLIC UTILITIES CODE § 623 

Tentatively approved March 1970 

§ 623. Warehousemen 

623. A warehouseman may condemn any property necessary for the 

construction and maintenance of its fecilities for stor1ng property. 

Comment. Section 623 grants a "warehouseman" (defined in Section 239) 

the right of eminent domain to acquire property necessary for stor1ng 

property. Section 623 supersedes a portion of subdivision 4 of Section 

1238 of the Code of Civil Procedure (granting authority to condemn for 

"warehouses") insofer as that portion relates to privately owned public 

utUities. 
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PUBLIC UTILITIES CODE § 624 

Tentatively approved February 1971 

§ 624. Sewer system corporations 

624. A sewer system corporation may condemn any property 

necessary for the construction and maintenance of its sewer system. 

Comment. Section 624 grants a "sewer system corporation" (defined in 

Section 230.6) the :eight of eminent domain to acquire property necessary 

for the construction and maintenance of its "sewer system." "Sewer system" 

is defined in Section 230.5 to include all property used in connection 

with or to facilitate sewage collection, treatment, or disposition for sani

tary or drainage purposes. Thus, Section 624 authorizes condemnation of 

any property necessary to carry out the regulated activities of sewer system 

corporations. Section 624 does not, however, authorize condemnation for a 

sewer system which merely collects sewage on the property of a single individual 

(Section 230.5); nor does it authorize condemnation by anyone other than a 

public utility subject to the jurisdiction, control, and regulation of the 

Public utilities Commission. 

Section 624 supersedes portions of subdivisions 3, 4, and 8 of Section 

1238 of the Code of Civil Procedure insofar as those portions relate to 

condemnation by privately owned public utilities. 
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PUBUC UTIUTIES CODE § 625 

Staff recommendation considered 
by Commission March 1970--action 
deferred 

§ 625. Resolution of Public utilities Commission 

625. No condemnation proceeding shall be commenced under the 

authority granted by this article unless the Public utilities Com-

mission first adopts a resolution declaring that the public inter-

est and necessity require the acquisition, construction, or comple-

tion by the public utility of the project for which the property is 

required and that the fee or such interest in the property as is 

described in the resolution is necessary for the project. 

Comment. Sections 625 and 626 impose a requirement not found in 

prior law. The sections, which are based on Streets and Highways Code 

Sections 102 and 103, make the question of necessity one for determina-

tion by the Public utilities Commission rather than by the court as 

under former law. 
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§ 626. Effect of resolution 

PUBLIC UTILITIES CODE § 626 

Staff recommendation considered 
by Commission March 1970--action 
deferred 

626. The resolution of the commission is conclusive evidence: 

(a) Of the public necessity of such proposed project. 

(b) That such fee or interest in the property is necessary 

therefor. 

(c) That such proposed project is planned or located in a 

manner which will be most compatible with the greatest pub~ic gpod 

and the least private injury. 

Comment. See the Comment to Section 625. 
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, , PUBUC UTn.ITIES CODE § 2729 

Tentative approved March 1970 
Revised June 1970 

MUTUAL WATER CCfo!PANIES 

Public Utilities Code § 2729 (added) 

Sec. Section 2729 is added to the Public Utilities Code, 

to read: 

2729. A mutual water company may exercise the power of eminent 

dOlll!lin for water, water rights, canals, ditches, dams, poundings, 

flumes, aqueducts and pipes for irrigation of lands furnished with 

water by such company. 

Comment. Section 2729 spacifies the condemnation authority of a mutual 

water company (defined in Section 2725). The section continues without sub-

stantive change the authority to condemn formerly conferred by Code of Civil 

Procedure Section 1238(4)(condemnation authorized for "water, water deht~, 

canals, ditches, dams, poundings, flumes, aqueducts and pipes for irrigation 

of lands furnished with water by corporations supplying water to the lands 

of the stockholders thereof only"). 

Mltual water companies are not generally subject to the jurisdietion of 

the Public Utilities Commission. See Pub. Util. Code § 2705. However, it 

is possible that exercise of the power of eminent domain by a mutual water 

company may demonstrate an intention to devote the property so acquired to 

public use and thereby render the company subject to regulation as a public 
. 

utility. See Corona City water Co. v. Public utilities Comm'n, 54 Cal.2d 

8)4, 357 P.2d 301, 9 Cal. Rptr. 245 (1960); Lamb v. California Water & Tel • 

.£2:" 21 Ca1.2d 33, 129 P.2d 371 (1942). Nevertheless, the authority granted 

by this section is not dependent upon whether a company is or is not held to 

be a public utility by exercising such authority. 
<>~ 



Tentatively approved July 1970 

Sec. ~ction 104.1 of the Streets and Highways Code is 

repealed. 

CQlllllent. Section 104.1 is superseded by Sections 420 through 422 of the 

Ccmprebensive statute. 
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STREETS & HIGHWAYS CODE § 943.1 

Tentatively approved JUly 1970 

Sec. Section 943.1 of the Streets and Highways Code 1s 

repealed. 

943~.~-~Be¥ep-a-,~-e~-a-~ee.-e~-1aA4-i~-tQ-9a-takaa-:Q; 

Comment. Section 943.1 is superseded by Sections 420 through 422 of 

the Comprehensive statute. 
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STREETS & HIGHWAYS CODE § 4008 

Tentatively approved April 1970 

STREET OPENING ACT' OF 1903 

Streets & HighwaYs Code § 4008 (amended) 

Sec. Section 4008 of the Streets and Highways Code is 

amended to read: 

4008. "Street" includes public street, avenues, roads, 

highways, byroads, squares, lanes, alleys, courts or places. 

Comment. The addition of "byroads" to Section 4008 makes it clear 

that byroads--roads, open to public use, that furnish access to an exist

ing public road from or primarily from otherwise isolated property--may 

be established under the Street Opening Act of 1903. See Section 4008.1 

defining "byroad." This addition probably COdifies existing law. cr. 

City of Oakland v. Parker, 70 Cal. App. 295, 233 P. 68 (1924). 
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S~~ & HIGHWAYS CODE § 4008.1 

Tentatively approved April 1970 

STREET OPENING ACT OF 1903 

Streets & Highways Code § 4008.1 (added) 

Sec. Section 4008.1 is added to the Streets and Highways 

Code, to read: 

4008.1. "Byroad" means a road, open to public use, that 

furnishes access to an existing public road from or primarily from 

otherwise isolated property. 

Comment. The definition of "byroad" in Section 4008.1 1s based on 

the discussion in Sherman v. Buick, 32 Cal. 242 (1867). It adopts sub

stantially the definition formerly incorporated in Section 1238(6) of 

the Code of Civil Procedure; however, any restriction in utilization of 

the property served by the byroad is eliminated. 
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STREETS & HIGHWAYS CODE § 4120.1 

Tentatively approved April 1970 
Revised June 1970 

STREET OPENING ACT OF 1903 

Streets & Highways Code § 4120.1 (added) 

Sec. Section 4120.1 is added to the Streets and Highways 

Code, to read: 

4120.1. The owner of any property toot may be benefited by a 

proposed improvement may file with the legislative body a request 

toot the improvement be undertaken. Such request may, but need not 

include the maps, plats, plans, profiles, specifications, and other 

information referred to in Sections 4120 and 4122, and shall not be 

denied without a public hearing. 

Comment. Section 4120.1 is added to the Street Opening Act of 1903 

to expressly authorize initiation of improvement proposals by individual 

property owners. Similar procedures already exist in many counties and 

cities. In reviewing a property owner's request, the board of supervisors 

should consider the necessity for the improvement and the relative hard-

ship to the party whose land is sought to be used for the improvement 

compared to the one seeking the improvement. 
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c WATER CODI § 25~ 

Tentatively approved JUly 1910 

Sec. Section 254 of the Water Code is repealed. 

2~T--WAeBeVe~-8-)aF\-e~-a-p~eel-8~-laai-~8-~e-8&-~B-~P 

a\a.e-&aa-er-ya.e~·~~e8e9·&Rft-~ke-pemakRftep-'8-~e.Pe-.e#\-kR-8weA 

8ha~-ep-eeftfti~i~B-a8-.e-8e-e~-lt~~le-¥a.~-~~-i~e-ewR8P7-e»-~e 

&ive-pi8e-6e-elatae-eP-li~lga~ieB·eeBeePBiBg-8evepaaae-6F-e~» 

~e1·~he-'e~B~-~-ae~~iPe-~Be-y8ele-J&Peel-aaa-~-8'" 

.he-~~'ep-ep-may-exeBaage-~Be-eaae-~eP-~~AeP_JPeJe~Y-BeeaeQ 

Comment. Section 254 is superseded by Sections 420 through 422 of' 

the Comprehensive statute. 
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WATER CODE § 8590.1 

Tentatively aproved JUly 1970 

Sec. Sectioo 859Q.l of tb;e Water Code :I,a repee.l.ed. 

i59Q.l.--W8e~r-a-pa~-~-a-pareel-ef-laB8-ie-te-ee-take. 

''''~6ee-ae-6e4-ter~k-iB-Seeti&B-i59Q-et-tBi6-ee4e-aBi-~ 

.eBBiBier-ie-te-ee-le~-iB-~ek-68ape-ar-esB8iti&B-a6-te-ee-et 

Vhele-pareel-aBS-may-sell-tBe-remaiBieP-er-may-exe8a&ge-tAa-...e 

'er-et~-ppepertY-Beeiei-teF-~6es-a6-6et-f.rtk-i.-See~i •• 

8S9Q--'-tilis-eeie. 

Comment. Section 8590.1 is superseded by Sections 420 through 422 of 

the Comprehensive Statute. 

-92-



! 

~. , 

Ir 
~-

WATER CODE § 11575.2 

Tentat1vell app~oved July 1970 

Sec. • ~ection 11575.2 of the Water Code. is re~aled • 

• ~~j.a.-~WheBever-a-~~~-ef-a-~Feel-ef-laB&-!s-~e-Be-takea 

1&r-.ta~-wateF-aevel.,.eBt-p¥~e6-asa-tSe-FeM8taie.-!6-~" 

le~-~-8¥ek-6~pe-e.-eeBi!~ieB-as-~e-&e-et-ii~le-vai¥e-te-its 

Comment. Section 11575.2 is superseded by Sections 420 through 422 of 

the C~rebensive Statute. 
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c WATZR CO~E § 43533 

Te'ntil:t1vely approved J'Uly 1970 

Sec. ,,",ction 43533 of the Watel' Code ill repealed. 

Comment. Section 43533 is superseded by Sections 420 through 422 of 

the Comprehensive Statute • 
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