#36.20(2) 4Wf7/71
Memorandum Tl-30

Subject: Study 36.20(2) ~ Condemmation {Tentative Statute)

SUMMARY

You have a copy of the Tentative Comprehensive Eminent Domain Statute.

We recently sent you supplemental pages for this statute. With two excep-
tions, the staff has no suggestions for further changes in the revised
copy of the statute at this time. One exception is a minor change in sub-
division {c) of Sectien U0l explained below. The second exception is
changes in the possession prior to judgment provisions {Division T), which
will be considered in & separate memorandum.

The rest of these paterials bave elther already been tentatively approved
oy are staff peccmmendstions which have been, and should contimye to be, defarred
for conslderation. Unless individual fopmiesieners have questions concerning
these paterials, we do not plan to disguss them at the April 29-May 1 meeting.
We do, however, urge you to read them over carefully, especially Chapters 5, 6,
and 8 of Division U vwhich were tentatively approved with revisione in September.

PLEASE BERING THE QENTATIVE STATUTE 10 THE APRIL 29=JAY 1 MEETING. We made
many minor, nonsubstantive revisione in the prior draft which have not been

reviewed Ly the Commission.



¢

Divisions L (pink), 2 (yellow), and 3 {green)

We have added scme very brief Comments to the sections in Division 1.
With this exception, these three divisions were reviewed previocusly by the

Commission in this identical form, and the staff suggests no additional changes.

Division 4 {white)

Chapter 1. General Provislons. These sections are substaniively identical

te those previousiy tentatively approved. We have revised slightly the Comment
to Section 300 (as pre§iously directed by the Commission) and have added a Come
ment to Section 301. We suggest no additional changes.

Chapter 2. Limitations on Takings by Local Public Entities, Article 1,

relating to the resolution of necessity, has been retyped with absolutely no
change, Eventually, this article will probably serve as a model for all public
entitiss, but we are not ready for this step yet. Former Article 2, relating te
pxtraterritorial condemnation, has been renumbered Chapter 10 of this division
(new Section L490). We suggest no additional changes in either of these articles.

Chapters 3 and 4. Limitations on Takings by Public Utilities; Limjtstions
on Takings by Other Condemnors. These are nothing more than chapter titles.

Chapter 5. Future Use, Section LOO has not been changed. Section LO1,

however, has been extensively revised in conformity with the Commission's
directions at the September 1970 meeting. You should note that subdivision

{2} has been added to define "date of use" as used in this section. Subdivision
(b) states the basic limitation on tekings for future use, i.e., that the property
taken must be used within seven years from the date of adoption of the resoiu-
tion of necessity or such longer peried of time as is reasonable. Subdivision

(c) sets forth & notice provision under which the condemnor must advise the

cendemnee of the potential future use issue. Subdivision (c) presently requires
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that this notice be given whenever the condemnor plans that the date of use will
be more than three years fram the date of adoption of the resclution of necessity.
The staff believes that three should be changed to seven years. Only where the
condemnor believes that the date of use will be more than seven years fram the
date of adoption of the resclution does the condemnee have a really meaningful
cpportunity to challenge the taking and we believe only in thig gituation should
the condemnor have tc give notice of this issue. The three-year provisien is

a now meaningless remnant left cover from a prior draft when the recitation of

use within three years was "conclusive” as to this matéér. It seems that the
choice now is between making the condemnor give notice either in every case or
only where the condemnor knows that there is a real issue involved. The staff
opts for the latter solution. Subdivisicns {d) and (e) are self-explanatory and .
rapresent the Commission's decisions at the last meeting. With the change sug-
gested in regard to subdivision (c), the staff hopes that Section LOL can and
should now be tentatively approved. {We have also attached as Exhibit I & news-
paper clipping--Los Angeles Daily Journal, 8/2L/70--that we thought you would

find of interest.)

Chapter 6. Substitute Condemnation. This chapter was temtatively epproved

with substantial revisions'at the September 1970 meeting. The staff helieves
that you will want to read these sections over carefully; however, we have no
suggestions for further changes. Should public utilities be given substitute

condemnation authority?

Chapter 7. Excess Ccndemnatien. We have reproduced for inclusion here

the materlials previocusly approved for distribution for camment; Certain changes
will have to be made in this chapter in connecticn with the procedure for raising
the right to take issue. However, we do not want to do this unfil we have re-
ceived and discussed the comments on this topic. Accordingly, we do not want to

gpend any time on this chapter at the April 2%5-May 1 meeting.
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Chapter 8. More Necessary Public Use. This chapter was tentatively approved

in part in July and the remeinder in September. Further changes may be necessary
after these sections have been distributed for comment; however, we have no sug-
gestions for change now,

Chapter 9. Condemnation for Consiatent Use., This chapter has not been

approved, but we plan to discuss it in s separate memorandum at a future meet-

ing; accordingly, we do not wish to consider the issues it raises at the

April 29-May 1 meeting.
Chapter 10, BExtraterritorial Condemnation., As indicated above, this is

merely former Section 320, renumbered as Section 490, Eventually, the principle
expressed in this section may be broadened to apply in some way to other con-
demnors. However, we suggest no further changes at this time.

Chapter 1l1. Preliminary Locetion, Survey, and Tests. This chapter was

tentatively approved at the September 1970 meeting. We suggest no additienal

changes.

Division 5 (gold) and 6 (blue)

These are nothing more than possible subject titles.

Division 7 {buff)

This division will be considered in detail in @ separate memorandum.

Division 8 (pink)

We have prepared a skeletal ocutline of the division and included prelimipary
staff recommendations with respect to the response to a complaint in condemnation.
We do not, however, plan any discussion of this division at the April 29-May 1
meeting. We will soon be considering a report from our consultant on procedural

aspects.
-l



Division 9 (yellow)

Suggested division title only.

Division 10 (green)

This division, based on the Commission's recommendation which wasg enacted

into law by the 1970 Legislature, was approved for inclusion in the Tentative
Statute at the September 1970 meeting. The staff suggests no additional changes.

Amendmernts, Additions, Repeals (white)

4 mumber of new sections have been included as a result of the Commlssion's
action at the July and September 1970, and March 1971 meetings. See the following
sections:

Code of Civil Procedure

1238(6), (9), (10}, (14), (16), (19), (22)
1238,1

1238.2
]-238| 3
1242
12k2,5
1243.%
1243.5
1243.6
1243.7
1252
1253
1254
1266
1266.1
1273.01~-1273~06

Government Code

1565k
16425-16427
Public Utilities Code
022
624
Streets and Highways Code

00, T
9h3.1

Water Code
5
8590.1
11575.2
43533

The Cormission has already reviewed these sections and no further action
seems necessary or desirable at this time.
Respectfully submitted,

John H. DeMoully
Executive Secretary
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Memorandum 71-30

EXHIBIT 1

THE LOS ANGELES
DAILY JOURNAL Monday, August 24, 1970

C'ity Councilmen Vote to Acquire
More International Airport Lana

The Los Angeles laternational . abui anterest rates and ‘the

Airport is now one step closer to
acquiring more East Westchester
land, despite a group of property
owners” complaints that they are
being “railronded out of existence.”

The City Council voted 32 to ap-
prove an Industry and Tran
prove an Isdustry and Trans-
portation Commitier report ap-
demnation ordinance for 17% acres of
tand the Alrport says it nesds for
future use.

The land in quastien is part of the
total acreage and containe scine 270
hold-owt parcels scattered among
those already acquired by the
Airport-throus!. voluntary sale and

The land is part of an original
ordinance requesting Airport use for
a safety and clear-zone approach o
the north runway comg:: The

iginal request contalns
:?Iaiand. of which 659 already have
been purchased.
Counclivioman Pat Russell, whose
district includes ihe msi‘entedd

ainst report approval. sai
:gat although the Councll would be
criticized for voling pitber way, she
could not suppnrt condemnnation,

She said the land in question was
not defined Lo her mind as 8 clear-
zone and that the Airport hed not

been specific enough in its plans for

the land’s fulure use.

1 feel it is & mistake to condemn
so large an area without knowing its
future use.” she said.

The council earlier voled 6-& not 1o
allow East wp?;'tchest.er resi?enls
present any ic hearing {ime.
Opposition to the hearing was based
on the fact that residents slready
had lengthy hearings during prior
commilttee sessipns.

Residents voiced their concern,
nowever, through questions sead by
variou councilliien 1o mrport-ol’
ficials. .

" specifically, residents asked

possibility  of enacting iegne

agreements with the Airport.

They were told by Airport officials

that lesse agreements were pot.
feasible. They were also told that the
land would only be used for airport
facilities and that acquisition of it -
was not & “roal estate venture

Airport officials said the land -

might be used for additional parking

and a rapid-transit system,

Supporters of the condemnstion
ordinance, inecluding Counciiman
Louis R, Nowell, said it would not be
falr to allow some Weatchester
residents a chance to keep their -
property. He said if the Council did
not approve the condemnation, they
would be accused of giving
“preferesitia] treatment™ to some of
the residents.

Councilman John Ferraro,
chalrman of the Industry Com-
mittee, said approval of the con-
demnation was a dilficult decision,

He said his committee based their
decision, in part, on the impairing
noise [actors present in the areq,

Voling with Mrs. Russell against
condemnation was Counciltan
Ja;!uu Potter.

e anid the Council had delayed
too long on the matter and l!:ad
“locked themaelves in.”

Aceording io an airport
spukesman, the situation is “still
mm-ll

After the ordinance is drawn up, it
must be checked by the Planning
Department and then it must return
to the Councii for final approval.

I the condemnation is approved,
residences are expecled to bring

about $4.70 & square fool. including

land and improvem;-n fay



M

)

COMPREHENSIVE STATUTE

DIVISION 1. PRELIMINARY PROVISIONS AND CONSTRUCTION (§ 1 et seq.) - PINK

DIVISION 2., WORDS AND PHRASES DEFINED (§ 100 et seg.) - YELLOW

DIVISION 3. GENERAL PROVISIONS (§ 200 et seq.) - GHEEN }
DIVISION 4, THE RIGH? T0 TAKE (§ 300 et seq.) - WHITR ;
Chspter 1. General Provisions (§ 300 EE,EEﬂ:)
Chapter 2. Limitations on Takings by Local Public Entities (§ 310 st geq.)
Chapter 3. Limitations on Takings by Public Utilities {§ 350 et seq.)
Chapter 4. Limitations on Takings by Other Condemnors (§ 380 et seq.)
Chepter 5. Future Use (§ LOO et seq.)
Chapter 6. Substitute Condemnation (§ 410 et seq.)
Chapter 7. Excess Condemnation (§ 420 et seq.)
Chapter 8, More Necessary Public Use {§ 450 et seq.)
Chapter 9. Condemnation for Consistent Use {§ 470 et seq.)
Chapter 10. Extraterritorial Condemnation (§ 490 et seq.)
Chapter 1l. Preliminary location, Survey, and Tests (§ 500 et ggg;)
DIVISION 5. JUST COMPENSATION ARD MEASURE OF DAMAGES {§ 1000 et seq.) - GOLD

Chapter 1. General Provisions

Chapter 2. BRelocation Expenses

Chapter 3. Additional Ttems of Compensation
Chapter L. Proration of Taxes

Chapter 5. Delay Compensation {Interest)
Chapter 6. Litigation Expenses

DIVISION 6. APPORTIONMERT AND ALLOCATION OF THE AWARD (§ 1100 et seq.) - BLUS
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DIVISION 7. DEPOSIT OF PROEABLE JUST COMPENSATION PRIOR TO JUDGMENT; OBTAINING
POSSESSION PRICR TO FINAL JUDGMENT (§ 1268.01 et seq.) - BUFF

Chapter L. Deposit of Probable Just Compensation Prior to Judgment
(§ 1268.01 et seq.)

Chapter 2. Possession Prior to Judgment (§ 1265.01 et seq.)
Chapter 3. Deposits and Possession After Judgment (§ 1270.01 et seg.)

DIVISION 8. PROCEDURE (§ 2000 et seq.) - PINK

Chapter 1. Jurisdiction and Venue (§ 2000 et seq.)
Chapter 2. Camplaint (§ 2100 et seq.)

Chapter 3. Summons (§ 2200 et seq.)

Chapter 4. Parties (§ 2300 et seq.)

Chapter 5. Response to Complaint {§ 240G et seq.)
Chapter 6, Trial Practice {§ 2500 et seq.)

Chapter 7. Judgment {§ 2600 et seq.)

Chapter 8, Payment of Judgment (§ 2700 et seq.)
Chapter 9. Abandonment (§ 2800 et seg.)

Chapter 10. New Trials and Appeals (§ 2900 et seq.)

DIVISION 9. EXCHANGE OF VALUATION DATA (§ 3000 et seq.) - YELLOW

DIVISION 10. ARBITRATION OF COMPENSATION IN ACQUISITIONS OF PROPERTY FOR PUBLIC
USE (§ 3500 et seq.) - GREEN

EXISTING CODES

AMENDMENTS, ADDITIONS, FEPEALS - WHITE
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COMPREEBEENSIVE STATUTE

DIVISION 1. PRELIMINARY PROVISIONS AND CORSTRUCTION ~ven—wwwaven
Short title ewreweccccccceccncmanna e m————
Constitutionality ==-==-ccevemceconss ————
Construction of code meceecacccmccncmcccnan
Effect of headings =-=--==-=r=-acem=nean -
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n o [/--1 “wn o2 &n
&
»

"Division," "chapter,” "article," "section,”

“gubdivision," and "paragraph™ =-------- -
Construction of tenses -«we--ceccscccacwcas
Construetion of genders w-----=ee--c=-os -—
Construction of singular and plura1 e

“Shlll" and W g 5 a0 5 U

j
A I S VU Y

opl



COMPREHENSIVE STATUTE § L'

Tentatively epproved April 1970.-

DIVISION 1. PRELIMINARY PROVISIONS AND CORSTRUCTION
§ 1. Short title

1. This cede shall be known as the Eminent Domain Code.

Comment, ©BSection 1 is similar to comparable sections in recently

enacted California codes. E.g,, Evidence Code § 1; Vehicle Code § 1.



COMPREHENSIVE STATUIE § 3

Tentatively approved April 1970

Preliminary Provisions and Construction

§ 3. Constitutionality

3. If any provision of clause of this code or application
thereof to any person or circumstances is held invalid, such
invalidity shall nct affect other provisions or applications of
the code which can be given effect without the invaelid provision
or application, and to this end the proviasions of this code are

declared to be severable.

Comment. Section 3 is the same as Section 3 of the Evidence (ode and

Section 1108 of the Commercial Code.



COMPREHENSIVE STATUIE § &4
Tentatively approved April 1970

Preliminary Provisions and Construction

g_h. Construction of code

4. Unless the provision or context otherwise requires, these
preliminary provisions and rules ¢f construction shall govern the

construction of this code.

Comment. Section 4 is a standard provision in the various California

codes. E.g., Evidence Code § 4; Vehicle Code § 6.



COMPREHENSIVE STATUIE § 5
Tentatively approved April 1970

Preliminary Provisicons and Conzgtruction

§ 5. Effect of headings

5. Division, chapter, article, and section headings do not
in any manner affect the scope, meaning, or intent of the pro-

visions of this code.

Comnment, Provisions similar to Section 5 appear in almost all of the

exlsting California codes. E.g., Evidence Code § 5; Vehicle Code § 7.



COMPREHENSIVE STATUIE § 6
Tentatively approved April 1970

Preliminary Provisions and Construction

§ 6. References to statutes

6. Whenever any reference is made to any portion of this code
or to any other statute, such reference shall apply to all amendments

and additions heretofcre or hereafter made.

Comment. Section 6 is a standard provision in various California codes.

E.g., Evidence Code § 6; Vehicle Code § 10.



COMPREHENSIVE STATUTE § 7
Tentatively approved April 1970

Preliminary Provisions and Construction

§ 7. "Division," "chapter," "article," "section," "subdivision," and

Pparagraph”

7. Unless otherwise expressly statedé

(a) "Division" means a division of this code,

(v) "Chapter" means a chapter of the division in which that
term oceurs.

(c) "Article" means an article of the chapter in which that
term oceurs.

(d) "Section" means a section of this code.

(e} "Subdivision" means a subdivision of the section in
which that term occurs.

(f) “"Paragraph" means a paragraph of the subdivision in

which that term occurs.

Cocmment. Section 7 is the same as Evidence Code § 7. Scmewhat similar
provisions appear in verious Californis codes. E.g., Vehicle Code § 11.

See also Code Civ. Proc. § 17(8).



COMPREHENSIVE STATUTE § 8
Tentatively approved April 1970

Freliminary Provisions and Construction

§ 8. Construction of tenses

8. The present tense includes the past and future tenses;

and the future, the present.

Comment, Section B iz a standard provision in various California cedes,

E.g., Evidence Code § 8; Vehicle Code § 12, See elso Code Civ. Proc. § 17.



COMPREHENSIVE STATUTE § 9
Tentatively approved April 1970

Preliminary Provisions and Construction

§ 9. Construction of genders

9, The masculine gender inecludes the feminine and neuter.

Comment. Section 9 is a standard provision in verious California codes.

E.g., Bvidence Code § 3; Vehicle Code § 13. See also Code Civ, Proc. § 17.



COMPREHENSIVE STATUTE § 10
Tentatively approved April 1970

Preliminary Provisions and Construction

§ 10. Construction of singular and plural

10, The singular humber includes the plural; and the plural,

the singular.

Comment. Section 10 is a standard provision in various California codes.

E.g., Evidence Code § 10; Vehicle Code § 14, See also Code Civ. Proc. § 17.



COMPREHENSIVE STATUTE § 11
Tentatively approved April 1970

Preliminary Provisions and Construction

§ 11. "Shall" and "may"

11. "Shall" is mandatory and "may" is permissive.

Ccmment. Section 11 is a standard provision in various California codes.

E.g., Evidence Code § 11; Vehicle Code § 15.

- 10 -



COMPREHENSIVE STATUTE

DIVISICN 2. WORDS AND FHRASES DEFINED ~--=----=s=e-a m—————
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COMPREHENSIVE STATUTE § 100
Tentatively epproved April 1970
DIVISION 2. WORDS AND PHRASES DEFINED

§ 100. Application of definitions

100, Unless the provision or context otherwise reguires,

these definitions govern the construction of this code.

Comment. Section 100 is a standard provision found in the definitiomal
portion of recently enacted California codes. See, e.8., Evidence Code § 100;

Vehicle Code § LOO.



COMPREHENSIVE STATUTE § 101
Tentatively approved April 1970

Words and Phrases Defined

§ 101. Property

101. '"Property" includes reel and personal property and any

right or interest therein apnd, by way of illustration and not by
way of limitation, includes rights of any nature irn water, subsur-
face rights, airspace rightas, flowage or flooding easements, air-
craft noise or cperation eagements, rights to limit the use or
developrent of property, public utility franchises, and franchiases
to collect tolls on a bridge or highway.

Comment., Section 101 is intended to provide the broadest
possible definition of property and to include any type of interest in
property that may be required for public use. It is expected that this
definition will be improved as the Commission's work on condemnation law

progresses.
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COMPREHENSIVE STATUTE § 102
Tentatively approved April 1370

Words and Phrases Defined

§ 102. ponprofit college
102, "Nonprefit college” means an educational institution
that is authorized to exercise the power of eminent domaein under

Section 30051 of the Education Code.

Comment. Section 30051 is & new section to be added to the

Education Code in the legislation relating to the right to take,

_—



COMPREHENSIVE STATUME § 10b
Tentatively approved April 1970

Words and Phrases Defined

§ 104, City

10k, "City" includes city and county.

R
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COMPREHENSIVE STATUTE § 105
Tentatively approved April 1970

Words and Phrases Defined

§ 105. County

105. "County" includes city and county.



COMPREHENSIVE STATUTE § 106

Tentatively approved April 1970

Words and Phreses Defined

§ 106. Local public entity

106. "Local public entity" means any public entity other then

the state.

-
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COMPREHENSIVE STATUTE § 107

Tentatively approved April 1970
Revised May 1970

Words and Phrases Defined

§ 107. Person

107. "Person" includes any public entity, individusl,

association, organization, partnership, trust, or corporation.

L Fe
i
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COMPREHENSIVE STATUTE § 108

Tentatively approved April 1970
Revised May 1970

Words and Phrases Defined

§ 108. Public entity

108. "Public entity” includes the state, a county, city,
district, public authority, public sgency, and any cother political

subdivision in the state.

Comment, Subject to further review, the Commission hags determined
that, if "public corporations™ are granted the power of eminent domain,
the term "public corporation" will be defined and a section included
which provides that, "unless otherwise provided by statute, a public
corporation shall have the same rights, powers, and duties as 2 local

public entity."
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COMPREHENSIVE STATUTE § 109
Tentatively approved April 1970

Words and Phrages Defined

§ 109. State

109. "State" means the State of California and includes the

Regents of the University of California.
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" COMPREHENSIVE STATUTE § 110
Tentatively approved April 1970

Words and Phrases Defined

§ 110. Statute

110. "Statute"” means a constitutional provision or statute,

but does not include a charter provision or ordinance.



COMPREHENSIVE STATUTE § 200 et seq.

Staff recommendation
DIVISION 3. GENERAL PROVISIONS

Chapter 1. Right of eminent demain may be exercised only as provided in

this code unless otherwise specifically provided by statute.
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COMPREHENSIVE STATUTE

Pge
DIVISION 4, THE RIGHT TO TAKE _ _ _ _ _ _ o o o e e I-1
CHAPTER 1. GENERAL PROVISIONS I-1

§ 300. Condemnation permitied only for a public use_ I-l

§ 301. Condemnation permitted only where authorized

§ 302. Condemnation permitted only when necessity
established I-4

§ 303. Right to acquire any necessary right or

interest_ _ _ _ _ _ _ o o ___ I.5
§ 304, Joint exercise of condemnatiocn power pursuant

to Joint Powers Agreements Act_ _ I-6

a— — e e —

CHAPTER 2. LIMITATIONS ON TAKINGS BY LOCAL PUBLIC ENTITIES _ _ II-1

Article 1. Resolution of Necessity _ _ _ _ _ _ _ _ _ _ _ II-1
§ 310. Resolution of necessity required _ _ _ _ _ - II-1
§ 311. Contents of resolution_ _ _ _ _ _ _ _ -—— . I@-2
§ 312. Adoption of resrolution ______ e e IIe3
§ 313. Effect of resolution TI-4

CHAPTER 3. LIMITATIONS ON TAKINGS BY PUBLIC UTILITIES
§ 350 et seq.
CHAPTER 4., LIMITATIONS ON TAKINGS BY OTHER CONDEMNORS

§ 380 et seq.

CHAPTER 5. FUTURE USE_ _ _ _ _ _ _ _ _ e e e e V-1l
§ 400. Authorization to acquire property for future

Use L o o e e e e e e 2 V-1

§ L0ol. Acquisitions for future use _ _ V-3

CHAPTER 6. SUBSTITUTE CONDEMNATION _ _ _ _ _ _ _ _ _ _ __ _ _ VI-1

§ 410, Definitions _ VI-1

§ 411. Condemnation of substitute property where
owner of necesgsary property has power to
condemn property for use to which substi-
tute property will be devoted VI-2

i



§ 412. Condemnation of substitute property where
owner of necessary property lacks power to
condemn property for use to which substi-
tute property will be devoted VI=5

§ 413, Condemnation to provide access to public road VI-10

§ 41h. Special statutes not affected vi-ik

CHAPTER 7. EXCESS CONDEMNATIOCN vii-1l

— g —— — o gww vl mm— e VT e Mk

§ 420, Voluntary acquisition of physical or finan
cial remnants - VII-1

— s e o oams e e s vl e ey e s

§ h21l. Condemnation of physical or financial

remnants_ _ _  _ _ _ _ _ _ __ _ _____ VII-3
§ 422. Disposal of acquired physical or finsncial
regments ViI-13
CHAPTER 8. MORE NECESSARY PURLIC USE VIII-1

§ 450. "Property appropriated to a public use" _ _  VIII-1

§ U4S1. Property sppropristed to a public use may be
taken only for more hecessary use VIII-3

§ 452, Use by state more necessary than other uses _VIII-h

§ 453. Use by public entity more necessary than

— e e o e e ema o e

§ 454, Property appropriated to a public use by
cities, countiez, or certain specisl

distriets _ __ . _vi11-7
§ 455. Procedure fur raising and resolving more
necessary pubiic use issue_ _ _ _ _ _ _ VIII-1O
CHAPTER 9. COMDEMFATION FOR CONSISTENT USE _ _ _ X-1
§ 470. "Property appropriated to a public use” _ = IX-1
§ U7L. Taking for consistent wse _ _ IX-2
CHAPTER 10. EXTRATERRITORIAL CONDEMNATION X-1

—— e g b o — i

§ 490. Condemnation outside territorial limits of
local public entity X-1
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Page

CHAPTER 11, PRELIMINARY LOCATION, SURVEY, AND TESTS_ _ _ _ _ _ XI-1
§ 500. Right to make examinations and tests_ _ _ _ _ XI-1
§ 501. Liability for damages X1-2
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§ 502. Consent or court order required in certain
cases XI-3
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§ 503. Court order permitiing entry: deposit of

probable campensation _ _ _ _ _ _ _ _ _ _ _ XI-4
§ 50k, Modification of court order _ X1-5
§ 505. Management of amount deposited_ 1.6
§ 506. Recovery of damages and expenses XI-7
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COMPREHENSIVE STATUTE § 300

Tentatively approved June 1970

The Right to Take

DIVISION 4. THE RIGHT TO TAKE
Chapter 1. General Provisions

§ 300. Condemnation permitted only for a public use

300, The power of eminent domain mey be exercised only to
acquire property for a public use. Where the Legislature provides
by statute that a use, purpose, cbject, or function is one for
which the power of eminent domain may be exercised, such action is
8 declaration by the Legislature that such use, purpose, cbject, or

function is a publice use,.

Comment. The first sentence of Section 300 reiterates the basic
constitutional reguirement that property may be acquired by eminent
domain only for a "public use." Cal. Const., Art. I, § 1lb; U.S. Const.,
Amend. XIV.

The second sentence is included in Section 300 to avold the need
to state in each condemnation authorization statute that the taking by
eminent domain under that statute is & taking for & public use. For
example, Section 104 of the Streets and Highways Code authorizes the

acquisition of property by eminent domain for state highway purposes.

I-1
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COMPREHENSIVE STATUTE § 300

Tentatively approved June 1970

Section 300 provides that such legislative action is also deemed to be
a legislative declaration that state highway purposes constitute a
public use, Section 300 supersedes former Section 1238 of the Code
of Civil Procedure, which purported to declare the public uses for
which property could be taken by eminent damain.

The fact that Section 300 declares thaet a particular use for
which the power of eminent dowain may be exercised is a public use
does not preclude judicial review to determine whether the proposed

use in the particular case is actually a public use. E.g., City &

County of San Francisco v. Ross, 44 Cal.2d 52, 279 P.2d 529 (1955).

Nevertheless, the Legislature's declaration that the particular use
iz a public use will be accepted as controlling unless clsarly

erronecus and without reasconable foundation. E.g., People v. Superior

Court, 68 Adv. Cal. 206, 210 (1968); Housing Authority v. Dockweiler

14 Cal.2d 437, Lug-450, o4 P.2d 7ok, 801 (1939). Doubts are resolved

in favor of the legislative declaration. University of So. Calif.

v. Robbins, 1 Cal. App.2d 523, 525-526, 37 P.2d 163, 164 {(1934). A
legislatively authorized taking will be upheld if the taking is for a
"use which concerns the whole community, or promotes the general interest
of such community in its relation to any legitimate [governmental cbjec-

tive]." Bauer v. Ventura County, 45 Cal.2d 276, 284, 289 P.2d 1, 6 (1955).

For further discussion, see Capron, Excess Condemnation in California--

A Further Expansion of the Right to Take, 20 Hastings L.J. 571, 57h4-576

(1969); Note, The Public Use Limitation on Eminent Domain: An Advance

Requiem, 58 Yale L.J. 599 (1949).
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COMPREHENSIVE STATUTE § 301

Tentatively approved April 1970

The Right to Take

§ 301l. Condemnation permitted only where authorized by statute

301. The power of eminent domain may be exercised to
acquire property for a public use only by a person authorized
by statute to exercise the power of eminent domain to acquire

such property for that use.

Comment, Section 301 codifies the prior law that no person can con-
demn property for a particular public use unless the Legislature has dele-
gated the power to that person to condemn property for that use. E.2.,

San Francisco v. Ross, 4b Cal.2d 52, 55, 279 P.2d 529, 531 (1955); Pegple

v. Superior Court, 10 Cal.2d 288, 295-296, 73 P.2d 1221, 1225 (1937); Sierra

Madre v. Superior Court, 191 Cal. App.2d 587, 590, 12 Cal. Rptr. 836, 838

{1961); Eden Memorial Park Ass'n v. Superior Court, 189 Cal. App.2d 421,

425, 11 Cal, Rptr. 189, 192 (1961); City.of Menlo Park v. Artino, 151 Cal.

App.2d 261, 266, 311 P.2d 135, 139 (1957).
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COMPREHENSIVE STATUTE § 302

Tentatively approved May 1970

The Right to Take

§ 302. Condemnation permitted only when necessity established

302. Before property may be taken by eminent domain, all
of the following must be established:

(a) The proposed project is a necessary project.

(b) The proposed project is planned or located in the
manner which will be most compatible with the greatest public
good and the least private injury.

(c) The property socught to be acquired is necessary for

the proposed project.

a
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COMPREHENSIVE STATUTE § 303

Tentatively approved April 1970
Revisged June 1970

The Right to Take

5 303. Right to acquire sny unecessary r;ght or interest

303. Except to the extent limited by statute, any person
authorized to acqulre property for a particular use by eminent
demain may exercise the power of eminent domain to acquire any

right or interest in property necessary for that use.

Coment., Section 303 supersedes former Section 1239 of the Code
of Civil Procedure insofar as that section specified the type of
interest--whether a fee or lesaer interest--that might be acquired by
eminent damain.

Section 303 permits any condemnor to take whatever interest is
regqulred for & particular use subject, of course, to a showing that
such interest is necessary for such use. BSee Section 302 of the
Comprehensive Statute. Sectionh 303 is generally consistent with
the former law that permitted & public entity to take a fee rather than
merely an easement., See former Code Civ. Proc. § 1239(4){local public
entities). However, under former law, mosi privately owned public
utilities and some local public entities were permitted to acguire
only an easement except in certain circumstances., See former Code
Civ. Proc., § 1239, Moreover, under former law, the distinction generally
made was between taking a fee or an eesement, and Section 303 permits
taking of the fee or any other right or interest. BSee Section 101 of

the Cemprebensive Statute (defining "property").
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CCMPREHENSIVE STATUTE § 30k
Tentatively approved February 1970

Reviged April 1970
Revised May 1970

The Right to Take

gzgph. Joint_exercise of condemnation power pursuent to Joint Powers

égreementa Act

304. {a) As used in this section, "public agencies" includes
all those agencies included within the definition of "public agency”
in Bection 6500 of the Government Code.

{b} Two or more public agencies may enter into an agreement
for the joint exercise of their respective powers of eminent domain,
whether or not possessed in common, for the acguisition of property
as a single parcel. Such agresment shall be entered into and per-
formed pursuant to the provisions of Chapter 5 {commencing with

Section 6500} of Division 7 of Title 1 of the Govermment Code,

Comment. Section 304 authorizes several public agencies to
acguire a particular parcel under the Joint Powers Agrrements Act, not
only where the particular parcel is peeded for a joint project but alsc
where each of the agencies requires a portion of the parcel for its owm
purposes. The section is based on former Education Code Section 15007.5.
Section 15007.5, however, applied only where a school district was a

party to the joint powers agreement, and Section 304 is not so restricted.
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COMPREHENSIVE STATUTE § 310

Tentatively approved May 1970

The Right to Take

Chapter 2. Limitations on Takings by Local Public Entities

Article 1. BResolution of Necessity

§ 310. Resolution of necessity required

310, An epinent domain proceeding mey not be commenced
by & local public entity until after its governing body has
adopted a resolution of necessity that meets the requirements

of this chapier.
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COMPREHENSIVE STATUTE § 311

Tentatively approved May 1970
Revised June 1970

The Right 1o Take

§ 3ll. Contents of resolution

311. The resolution of necessity shall expressly set forth
all of the folleowing:

{a} A genersl description of the proposed project and a
reference to the specific statute authorizing the local public
entity to exercise the power of eminent domsin to acquire property
for such project.

{p) A description of the parcel or parcels of property to be
acquired for the proposed project and the relationship of each
such parcel to the proposed project.

{c) A declaration that the legislative body of the local
publie entity has found and determined each of the following:

{1} The public interest and necessity require the proposed
project.,

(2) The proposed project is planned or located in the manner
which will be most compatible with the greatest public gepd and
the least private injury.

(3) The property described in the resolution is necessary

for the project.

¢
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COMPREHENSIVE STATUTE § 312

Tentatively approved May 1970

The Right to Take

§ 312. Adoption of resolution

312, The resclution of necessity must be adopted by a
vote of not less than two-thirds of all of the members of the

governing body of the locel public entity.

II-3



COMPREHENSIVE STATUTE § 313

Tentatively approved May 1970

The R%ght to Take

§ 313. Effect of resoclution

313. (a) If the property described in the resolution is
located entirely within the boundaries of the loczl publice entity,
the resolution of necessity conclusively establighes the matters
referred to in Section 302,

(b) If the property described in the resclution is not
lorated entirely within the boundaries of the local public
entity, the resolution of necessity creates & presumption that
the matters referred to in Section 302 are true. This pre-
sumption is a presumption affecting the burden of producing

evidence.

Note: Tentative approval of this section does not foreclose further

review or changes providing broader justiciability of the
matters coverad herein. Nor does 1t affeot in any way the
-Justiciability of such issues as "excess condemnation,"
"substitute condemnation,” "protective condemnation,"

"future use,” and the like. The issue whether the resclution
may be attacked by a showing of actual fraud has been ex-

pressiy reserved.
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COMPREHENSIVE STATUTE § 400

Tentatively approved June 1970

The Right to Take

CHAFTER 5. FUTURE USE

§ 400. Authorization to acquire property for future use
400. The authority to acquire property by eminent demain
for a public use includes authority to exercise the power of
eminent damain to acquire property teo be used in the future for

that public use,

Comment. Section 400 continues prior case law and mekes clear
that statutory grants of condemnation power carry with them the power

to condemn property in anticipatien of the condemnor!s future needa,

See, ¢.g., Central Pac. Ry. v, Feldman, 152 Cal. 303, 309, 92 P, 8k9,
852 (1907); City of Los Angeles v. Pomeroy, 124 Cal. 597, 616, 57 P, 585,

591 (1899); San Diego Gas & Elec. Co. v, Lux Lapd Co., 194 Cel. App.2d
472, 480-481, 14 cal. Rptr. 893, 904-905 (1961). Despits the gpistence

of the implied power, condemnation for future use was formerly spscifi.

cally authorized by statute for a few condemnors for particular purposes.
See, e.g., Cal. Stats. 1968, Ch. 354, § 1, p. 736 (former Cal. Sts, &
Hwys. Code § 104.6) {Department of Public Works authorized to acquire
real property for future highway needs); Cal, Stats. 1957, Ch. 2104, § 1
p- 3729 (former Cal. Water Code § 258) (Department of Water Resources
authorized to aequire real property for future state dam and water
purposes). Section 40O obviates the need for these additional statu-

tory statements which have accordingly been repealed. {Np. the staff

V"l .
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COMPREHENSIVE STATUTE § 400

Tentatively approved June 1970

has not attempted to locate all of these provisions. This task has
been postponed so that it may be performed together with other "clean-
up taska,” such as designating the property interest that may be ac-

guired and so on.])

HNote. Sections 40O and 40l as tentatively approved contain a
general grant of authority to condemn for future use as well as
general substantive limits upon such authority. Statutory provisions
providing a procedure for handling this and similar issues have not

yet been drafted.
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COMPREHENSIVE STATUTE § 401

Staff recommendation KNovember 1970

§ 401. Acquisitions for future use

401. {a) For the purpose of this 3ectio$, the "date of use"
of property taken for s public use is that date when the property
is devoted to that public use or when construction 1s started on
the project for vhich the property is taken with the intent to come
plete the project within a reasonable time. In determining the
"date of use" under this section, periods of delay caused by extra-
ordinery litigation or by fallure to obtaln agreements or permits
necessary for construction from other public entities shsll not be
included.

(b) Property may be taken pursuant to Section 400 for future
use only if there is a reasonmable probability that its date of use
will be within seven years from the date of the adoption of the
resolution of hecesslty or within such longer period s is reason-
able.

(¢) Unless the condemnor plans that the date of use of proper-
ty taken will be within three years from the date of the adoption
of the resolution of necessity, the resolutlion of necessity and any
complaint fliied pursusnt thereto shall refer specifically to this

section and shall state the estimeted date of use.



COMPREEENSIVE STATUTE § 401

Staff recommendsilon Novenmber 1970

{(d) If the condemnee desires to contest the taking under this

section, he shall raise the lssue in the manner provided by Section

2401, Unless the condemnee proves that there is no reasonable proba
bility that the dete of use of his property will be within seven
years from the date of the adoption of the resolution of necessity,
the taking may not be denied under this section.

(e) When the resolution and complaint state, or when it is
established bty proof, that there is no reasonable probabllity that
the date of use of property sought to be teken will be within seven
years from the date of adoption of the resolution of necesslity, tbe
condemnor has the bturden of proving that the taking is authorized

under subdivision (b). {

Comment. Section 401 limits the authority to condemn for future use.
The' baslc substantive test that determines when condemnetion for future
needs is permitted is stated in subdivision (b). IFf the date of use of
property will be within seven years from the date of adoption of the
resolution of necessity, the taking is permitted. (The date of use ie
that date when property is actuslly devoted to the use for which teken or

when construction on the project is commenced in good feith. See subdivi-

sion {a).) If the date of use will not be within the seven-year period,
the taking 1s permitted only if there ie a reasonable probability that the
date of use will be within a "reascpable time," What constitutes a reason-

able time depends upcn‘ all the circumstances of the particular case--e.g.,
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COMPREHENSIVE STATUTE § 401

Staff recommendation November 1970

is there a reasconable probability that funds for the construction of the
project will become available, have plans been drawn and adopted, 1s the
project a logical extension of existing improvements, is future growth
likely, and should the condemnor anticlpate and provide for that growth.
However, it should be noted that periods of delay caused by litigation
other than the normal resolution of valuation issues or by difficulty 1a
ohtaining agreements or permits necessary for comstruction from other
public entities--e.g., freeway route agreements from local public entities.-
are not to be included in determinipg date of use. See subdivision (a).

Subdivision (c) specifies additional requirements for the resolution
of necessity and the complaint if the condemnor does not plan to use the
property for the public use within three years from the date the resolu-
tion is adopted. The additional informstion reguired in the complaint
will put the condemnee on notice that there is a potential issue whether
the condemnor 1s authorized to take the property under this sectiomn.

The condemnee who desires to contest the taking of his property on
the ground that the taking ie for a future use and is not authorized
under subdivision (b) must reise this defense by preliminary objection.
Failure to raise the defense in the manner provided in Section 2401 com-
stitutes a weiver of the defense, even though the complaint states that
the condemnor dces not plan to use the property within the seven-year

period. See Section 240l and the Comment thereto.
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COMPREHENSIVE STATUTE § 401

Staff recommendation November 1970

If the condemnee ddes contest the taking, the court must first find " -
that there is no reasonable probability that date of use will be within
the seven-year pericd. Unless the court so finds, the taking cannot be
defeated on the ground that it is not authorized under subdivision (b).
Bxcept where the complaint indicates that date of use will not be with-
in the seven-year period, the condemnee has the burden of proof o
establish that there is no reasonable probahility that his property will
be used for the publie use within that pericd. When the condemnor
estimetes that the date of use will not be within the seven-year
period or when 1t is established by proof that there iz no reasonable
probability that the property will be used for the designated use within
such period, the burden shifts to the condemnor to prove that there is a
reasonable probability that the property will actualiy be used for the
public use within a "ressonable time." See discussion of subdivision (b),
supra.

Section 401 makes a significant change in former practice. Under
prior law, as under Section 40l, the basic substantive test permitted
condemnation for future use only if there was a reasonable probabllity
that the property would be devoted to the public use within a reasonable

time. See, e.g., San Diego Gas & BElec. Co. v. Lux Iand Co., 194 Cal.

App.2a 472, 480-481, 14 Cal. Rptr. 899, 904-905 {(1961). Bee slso East

Bey Mun. Util. Dist. v. City of Ledl, 120 Cal. app. 720, T750-755, 8 P.2d
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COMPREAENSIVE STATUTE § 401

Staff recommendation November 1970°

532, 536-538 (1932). However, under prior law,this issue--i.e., whether
there was a reasonable probability of use within & reasonable time--was
ordinarily nonjusticiable. The issue was regarded as an issue of neces-
sity. The resolution of necesslty was conclusive on issues of necessity
in the great majority of takings, hence the issue could be raised only
in those few cases where the resclution was not conclusive. Compare

Anaheim Union High School Dist. v. Vieira, 241 Cal. App.2d 169, 51 Cal.

Rptr. 9% (1966){resclution conclusive) and County of San Mateo v. Bartole,

184 Cal. App.2d 422, 7 Cal. Rptr. 569 {1960 )(resolution conclusive} with

gan Diego Gas & Elec. Co. v. Iux land Co., supra (resolution not conclu-

sive). This aspect of the prior law has not been continued. The resolu
tion of necessity is not conclusive on the issue of whether a taking is
anthorized under Section 401l. See Section . [Bection to be drafied
covering conclusive effect of resolution and providing a specific excen-
tion to permit the raising of the issue under Section kOl. This excep-
tion, and exceptions for several related watters, will be stated in the

new section to be drafted and discussed in the Comment to that section.]

[Fote: Section 400 and other sections conferring special grants of con-
demnation authority provide independent and cumulative grants of

authority. ]



COMPREHENSIVE STATUTE § 410
Tentatively approved June 1570

Revised July 1970
Revised Sept. 1970

The Right to Take

CHAPTER 6. SUBSTITUTE CONDEMNATIOR

§ 410. Definitions

410. As used in this chapter:

{a) "Necessary property" means property to be used for a
public use for which the public entity is authorized to acquire
property by eminent domain.

(b) "Substitute property" means property to be exchanged

for necessary property.

Comment. Section 410 provides definitions useful in applying the
"substitute condemnation" provisions contained in this chapter. Briefly
stated, "substitute condemmation" involves the following type of situa-
tion: the potential condemnor determines that 1t needs certain real
property {the "necessary property") for its use. It agrees to compen-
sate the owner of the necessary property in whole or in part by other
real property or an interest in real property (the "substitute property”)
rather than money. It then condemns the "substitute property" and ex-
changes it for the "necessary property." See generzlly Note, Substitute

Condemnation, 54 Cal. L. Rev. 1097 (1966).
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COMPREBENSIVE STATUTE § 411

Pentatively approved June 1970
Revised Sept. 1470

The Right to Take

§ 411. Condemnation of substitute property where owner of necessary
property has power to condemn property for use to which
substitute property will be devoted

411. {(a) A public entity may scquire by eminent domain sub-
stitute property if sll of the Ffollowing are established:

(1) The owper of the necessary property has agreed in writ-
ing to the exchange.

(2) The necessary property is devoted to or held for some
public use and the substitute property will be devoted to or held
for the same public use by the owner of the necessary property.

(3) The owner of the necessary property is authorized to
exercise the power of eminent domeiln to acguire the substitute
property for such use.

{(v) The resclution, ordinance, or declaration authorizing the

“taking of property under this section and the complaint filed pur-
suant to such suthorization shall specifically refer to this sec-
tion and shall recite a determination by the officer or body
adopting the resolution, ordinanqe, or declaration that the proper-
ty is necessary for the purpose specified in this section. The
determination in the resoluticn, ordinance, or declarstion that the

taking of the substitute property is necessary le conclusive.



£y

COMPREHENSIVE STATUTE § 411

Tentatively approved June 1370
Revised Sept. 1970

Comment. Subdivision (a) of Section 411 authorizes a public entity
to condemn property to be exchenged only where the person with whom the
property 1s to be exchanged has sgreed in writing to such exchange, and
such person could himself have condemned the property to be exchanged.

In this situation, the same end can be reached no matter which party to

the exchange exercises the power of condemnation, so that the authority
provided here is simply a shortecut to an identical result. Subdivision {a)
extends the advantages of this procedure to public entities generally.
Under former law, only certain entities were explicitly auvthorized to
condemn for exchange purposes. See, e.g., Sts. & Hwys. Code §§ 104{Db),

104.2; People v. Garden Grove Farms, 231 Cal. App.2d 666, 42 Cal. Rptr.

218 (1965)( state may condemn property to be conveyed to school district
in exchange for property necessary for highway right-of-way). See

generally Langenau Mfg. Co. v. City of Cleveland, 159 Ohlo 5t. 525, 112

N.E.2d 658 (1953)(relocation of railrcad by municipality); Tiller v.

Norfoll & W. Ry., 201 Va. 222, 110 S.E.2d 209 {1959)(relocation of state

highway by railrcad); Note, Substitute Condemnation, 54 Cal. L. Rev. 1097,

1099-1100 (1966).
Where the owner of the necessary property does not have the power
to condemn the substitute property for the use contemplated, the public

entity must rely upon the authority granted under Section 412.
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COMPREHENSIVE STATUTE § 411

Tentatively approved June 1970
Revised Sept. 1970

Subdivision (b) mekes clear that the determination in the resolution
authorizing the taking that the property to be taken is necessary for

exchange purposes 1ls conclusive. GSee People v. Garden Grove Farms, supra.

See also Section 313 and Comment thereto (effect of resolution of neces-

gity).

Note: The issue of necessity under Section 411 will be treated in
the same manner as the issue of necessity in condemmation actlons
generally. For the most part, this means that the resolution of neces-
sity will be conclusive asyprovided in subdivision (b}. See also Section
313(a). However, in certain situations, e.g., condemnation outside the
boundaries of the condemor's territory, the resolution is not conclusive.
See Section 313(b). The Commission intends to conform the treatment of
the resolution under Section Lll to that provided generally when a final

decision on this matter has been reached.
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COMPREHENSIVE STATUTE § L12

Tentatively approved June 1970
Revised Sept. 1970

The Right to Take

§ 412. Condemnation of substitute property where owner of neceseary

property lacks power to condemn property for use to which
substitute property will be devoted

412, {a) A public entity mey acquire by eminent domain sub-
stitute property if all of the following are established:

(1) The owner of the necessary property has agreed in writing
to the exchange and, under the clrcumstances of the particular case,
Justice requires that he be compensated in whole or in part by sub-
stitute property rather than by money.

(2) The substitute property is in the vicinity of the public
improvement for which the necessary property is taken.

(3) Taking into account the relative hardehip to both owners,
it is not unjust to the owper of the substitute property that his
property be taken so that the owner of the necessary property may
be compensated by such property rather than by money.

(b} The resolution, ordinance, or declaration authorizing the
taking of property under this section and the complaint filed pur-
suant to such suthorigation shall specifically refer to this section
and shall recite a determination by the officer or body adopting the
resclution, ordinance, or declaration that the property is necessary

for the purpose specified in this section.



CCMPREHENSIVE STATUTE § 412

Tentatively approved June 1970
Revised Bept. 1570

(¢) 1If the owner of the substitute property desires to
contest the taking, he shall raise the lssue in the manner provided
by Section 2401, Where the owner of the substitute property
does contest the taking, the court in its discretion upon motion of
the owner of the substitute property, the owner of the necessary
property, or the public entity, may order the owner of the necessary
property to be joined as & party pleintiff.

(d) Upon the hearing of this issue, the public entity has the
burden of proof as to the facts that justify the tasking of the prop-
erty.

(e) If, after the hearing of this issue, the court's deter-
mination is in favor of the owner of the substitute property,
the taking of such property shall be deleted from the proceeding.
Upon final judgment, such owner shall be awarded his recoverable
costs and disbursements. Recoverable costs and disbursements include
(1) all expenses reasonebly and necessarlily incurred in preparing for
the condemnation trial, during the trial, and in any subseguent
judicial proceedings in the condemnstion action and (2) reasonable
attorney's fees, appraisal fees, end fees for the services of other
experts where such fees were reasonably and necessarily incurred to
protect the owner's interests in preparing for the condemnation trial,
during the trial, and in any subsequent judicial proceedings in the
condemnation action, whether such fees were incurred for services
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COMPREHENSIVE STATUTE § k12

Tentatively approved June 1970
Revised Sept. 1870

rendered before or after the filing of the complaint. Where the
substitute property is only a portion of the property sought to

be taken by the condemmor from the cwner of such property, costs
and disbursements recoverable under this section, shall include
only those recoverable costs and disbursements, or portlons there-
of, which would not have been incurred had the property or property
interest sought to be taken after deletion of the substitute proper-
ty been the property or preoperty interest originzlly sought to be
taken. Recoverable costs and disbursements, inciuding expenses and
fees, may be claimed in and by a cost bill, to be prepared, served,

filed, and taxed as in civil actions.

Comment. Section 412 authorizes substitute condemnation where the
requirements of Sectlon Lll cannot be satisfied, but, under the circum-
stances, Justice demands that the owper of the necessary property be
compensated in land rather than money. Under former law, only certain
condemnors were explicitly authorized to condemn for exchange purposes
generally. See, £.8., Sts. & Hwys. Code § 104{b){Department of Public
Works); Water Code § 253(b) {Department of Water Rescurces). However,
the right to exercise the power of eminent domain for exchange purposes

probably would have been implied from the right to take property for the
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COMPREEENSIVE STATUTE § 412

Tentatively approved June 1970
Revised September 1970

improvement itselfl in the circumstances contemplated. See Brown v. United

States, 263 U.S. T8 (1923){property acquired to relocate town displaced by

reservoir); Pitznogle v. Western Md. R.R., 119 Md. 637, 87 A. 917 {(1913)

(property needed to reloecate private road). One of the more common ex-
emples of such substitute condemnation is a taking to provide access to a
public road from property cut off from access bty the condemnor's original
acquisition. This situation is provided for specifically by Section 413.
See Section 413 and the Comment thereto. Similar situations may arise
vhere private activities--such as a nonpublic utility, railroad serving

a mining, quarrying, or logging operation or belt conveyors, or canals and
dltches--are displaced by a2 public improvement. However, the authority
granted by Section 412 is reserved for only these and similarly extra-
ordinary situations. Paragreph (3) of subdivision (a) requires the court
to consider the relative hardship to both owners and to permit condemnation
only where both owners cen be treated fairly.

Section 412 also contains certain special procedural provisions to
help insure complete fairness for the owner of the substitute property.
First, he will recelve notice thet the condemnor is relying on the authori-
ty conferred by this section because subdivision (b) requires the condem-
nation complaint to specifically refer to this section in such cases. Then,

in contrast to the procedure under Section 411, the resolution authorizing
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COMPREHENSIVE STATUTE § 412

Tentatively approved June 1970
Revised September 1970

the taking under this section is not conclusive, the necessity for the
teking 1z Justiclable, and the condemnor has the burden of proof of
showlng that the fects justify the taking of the substitute property.
Compare Section 412(b), {d) with Section 411(b)}. The court is provided
the power to Join the person who is to receive the substitute property
as a party to the action, thereby securing complete representation of
all positions. See subdivision (c)}. Finelly, subdivision {(e) permits
the owner of the substitute property tc recover litigation expenses con-
nected with the taking of the property to be exchanged where the condemnor
is unadble to Juetify such taking. Compere Code of Civil Procedure Sec-
tion 1255a(c)(recoverable costs and disbursements upon abandomment). The
risk of incurring this additional burden should ald in limiting the

exerclise of this power to the most deserving situations.

[—



COMPREEENSIVE STATUTE § 413

Tentatively approved April 1970
Revised May 1970

Revised July 1970

Revised Sept. 1970

The Right to Take

§4§13. Condemnation to provide access to public road

413. (a) Notwithstanding Section 412, whenever a public
entity acquires property for a public use and exercises or could
have exercised the right of eminent domaln to acquire such property
for such use, the public entity may exercise the right of eminent
domain to acquire such additional property, as appears reasonably
necegsary and appropriate after teking into account any hardship
to the owner of the additional property, to provide access to a
public road from any property which is not acquired for such public
use but which is cut off from acecess to & public roﬁd asg a result
of the acquisition by the public entity.

{b) Where a public entity has furnished or comnitted itself
to furnieh, according to a specific plan, acéess to property cut
off from access to a public road as a result of the acquisition of
property for public use by the public entity, such fact shall be
taken into account in determining the damage to the property which

is not acquired for public use.

Comment. Section 413 provides explicit statutory recognition of

the right of a public condemmor that acquires property for a public use
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COMPREHENSIVE STATUTE § 413
Tentatively approved April 1970
Revised May 1970

Revised July 1570
Revised Sept. 1970

to condemn such additional property as is necessary to provide access to
property not taken which would otherwise lack access as a result of the
acquisition. The access road need not be cne that is open to the general
public. Under former law, the right to exercise the power of eminent
domain for such purpose probably would have been implied from the right
tc take property for the public improvement itself. Such a taking would

be a taking for a public use. E.g., Department of Public Works v. Farina,

29 ¥1l.2a 47k, 194 N.E.2d 209 (1963); Pitznogle v. Western Mi. R.R., 119

M3. 637, 87 ati. 917 {1913); Iuke v. Mess. Turnpike Auth. 337 Mass. 304,

149 N.E.2d 225 (1958); May v. Ohio Turnpike Comm., 172 Ohio St. 555, 178

N.E.2d 920 (1962); Tracy v. Preston, Director of Highways, 172 Ohio St.

567, 178 N.E.2d 923 (1962).

Section 413 is related to Section 412 but is intended to resolve
somevhat different problems and 1s accordingly quite different in content.
As indicated above, Section 413 suthorizes condemnation to provide substi-
tute access to & public road. Freguently, where property is acquired for
a major, englneering-oriented project, such as a freeway or irrigation
cangl, parcels not acquired will be deprived of acreess to a public road.
To restore these parcels to a useful life and, in so dolng, to aveoid

claime of substantizl severance damage, a condemnor should be authorized
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COMPREHENSIVE STATUTE § 413
Tentatively approved April 1970
Revised May 1970

Revised June 1970

Revised July 1970
Revised Sept. 1970

to provide substitute access in connection with ‘the improvement itself.
Although the agreement of the owner of the landlocked parcel will
generally be obtained, this is not & prerequisite here. Contrast Sec-
tion 412{a){1). The owner is not being compensated for property taken;
the condemnor is simply minimizing the damage to property retained by
the owner. The substitute access will by necessity be located in the
general vicianity of the improvement and 1t is unnecessary to provide
such a requirement here. Compare Section ¥12(2)(2). Subdivision (a}

of Section 413 requires the condemnor to consider and to minimize the
hardship to the owner of both the landlocked parcel and the substitute
property; however, in contrast with Section 412, no special procedural
safeguards are set forth  here, and the condemnor's resolutlon of neces-
sity will generally be conclusive as to issues of necessity. See Section
313 and Comment thereto (effect of resolution of necessity).

Subdivision (b) of Section 413 is included to insure that, where a
condemnor provides an access road to property to replace lost access or
cocmnits itself to making such provision, the provision or offer will re-
celve proper consideration as a mitigeting factor in determining compen-

sation for the damage, if any, to the property not acquired. Cbviously,
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COMPREHENSIVE STATUTE § 413
Tentatively approved April 1970
Revised May 1570

Revised June 1970

Reviged July 1970
Revlsed Sept. 1970

where the work has not been completed, there must be a specific plan
which indicates not only what access will be substituted but equally
important, when such sccess will be provided. In the latter situation,
in determining any damages to be awarded, proper consideration must be
glven to the fact that access will not be immediately provided.

Section 413 provides discretionary authority for the condemnor to
provide access. Where the condemnor does not choose to avail itself of
this asuthority, an cwner of property has no right to force such a
pbyslical solution upon it, but is limited to the recovery of damages.
The owner mey, hovever, at any time seek sppamte rellef under the

Street Opening Act of 1903. See Stes. & Hwys. Code §§ L4008, 4008.1,
l"lEOUl.
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COMPREEENSIVE STATUTE § L1k

Tentatively sapproved June 1370

The Rgght 1o Teke

§ Lih. Special statutes not affected
414, This chapter dces not limit any authority a public
entity may have under any other provision of law to acquire
property for exchange purposes ncr does it limit any authority
& public entity may have to acguire, cther than by eminent

~ domsin, property for exchange purposes.

Note: It is intended t¢ repeal many of the existing substitute con-
demnation provisions so that Chapter 6 (Substitute Condemnation) will
eventually be the primary statutory authority for substitute condemnation.
It is poseible, however, that some speclal substitute condemnation pro-
vigions will be retained, and Section 414 will protect these special pro-

visions from being impliedly repesled.

£
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COMPREEENSIVE STATUTE § 420
Tentatively approved July 1970

Division 8. The Right to Take

Chapter 7. Excess Condemuation

§ 420. vVoluntery acquisition of physical or financial remnants

420, Vhenever a part of a larger parcel of property is to
be acquired by a public entity for public use and the remminder,
or a poertion of the remainder, will be left in such size, shape,
or condition as o be of litile value to its cwmer or 1o give
rise to s claim for severance or other damages, the public entity
may scquire the remainder, or poriion of the remainder, by any

means expressly consented to by the owner.

Comment. Section 420 provides a broad authorizaition for public
A el
entities to acquire physical or "finencial” remmants of property by

voluntary transactions, including condemnation proceadings initiated

with the conssnt of the owner. Compare Secticon 421 and the Comment to

that section relating to the condemnstion of remmants. The language

of this section is similar to that contained in former Sections 104.1
apd 9%3.1 of the Streets and Highways Code and Sections 254, 8590.1,
31575.2, and 43533 of the Water Code {sll to be repealed]. Inasmuch as
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COMPREHENSIVE STATUTE § 420
Tentatively approved July 1970

exercise of the authority conferred by this section depends upon the
consent and concurrence of the property owner, the language of the sec~
tion is broadly drawn to authorize acquisition vhenever the remmant
would have little value to its owner {rather than little market value
or value to another owner} or would give rise to a "eclaim" for "damages"
{rather than raise a "substential risk" thet the entity will be required
to pay an amount substantially equivalent to the amount that would be

required to be pald for the entire parcel). Compare Dep't of Public

works v. Superior Court, 68 cal.2d 206, 438 P.24 342, 65 Cal. Rptr. 342

(1968); 1a Mesa v. Tweed & Gambrell Planing Mill, 146 Cal. App.2d 762,

304 P.23 803 {(1956). This section doee not specify the procedure to be
followed by theventi‘by in disposing of the property so acquired. That
matter is provided for by Section 422. See Section 422 and Comment

thereto.
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COMPREBENSIVE STATUTE § 421
Tentatively approved July 1970

The Right to Take

Cordemnation of physical or financial remmants

21, (a) whenever s part of a larger parcel of property is
to be taken by a public entity through condemmation iproceedings
and the remainder, or a porticn of the remainder, will be left in
such size, shape, or condition as to be of 1ittle ﬁarkzt value or
to give rise to a substantial risk that the entity will be required
tc pay in compensatlon an amount substantielly equivalent to the
amount thati would be required to be paid for the entire parcel, the
entity may itake such remainder, or portion of the remainder, in

accordance with this section.

(h) ' The resolution, ordinmance, or declaration suthorizing the
taking of & remalnder, or a portion of & rewainder, under this sec-
tion and the complaint filed pursuant tc such authority shall specif-

“1erlly refer to thls section. It shall be presumed from the adeption

of the resolution, ordimance, or declaration that the taking of the
remainder, or portion of the remeinder, 1s justified under this sec-
tion. This presumption ie & presumption affecting the burden of pro-

ducing evidence.
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COMPREHENSIVE STATUTE § 21

Tentatively approved July 1970

{c) If the co;demnee desires to contest the taking under
this section, he shsll specifically raise the issue in his answer.
Upon motion of either the condemnor or the condemnee, mede not
later than 20 days prior to the day set for trial of the fassue of
compensation, the court shall determine whether the remainder, or
portion of the remminder, may be taken under this section. If the
condemnee does not specifically ralse the issue in his answer, or
if a motion to have this igsue heard is not timely made, the right
to contest the taking under this section shell be deemed waived.

() The determinastion whether the remainder, or portion of
the rem&inde;, may be taken under this section, shall be made before
trial of the issue of compensation. If the court's deterpination
ig in favor of the condemnee, the taking of the remsinder, or porticon
of the remainder, shall be deleted from the proceeding, and upon
trial of the issue of compensation no reference shall be made to the
fact that the public entity previously sought to invcke this section
t¢ acquire the remsinder, or portion of the remminder.

(e} The court shall not permit & taking under this section
if the condemnee proves that the public entity has a reascnable,
practicable, and ecopomically sound means of avoiding or sube
stantially reducing the dameges that might cause the teking of the
remainder, or portion of the remainder, to be justified under sube

divisgion {a).
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COMPRERENSIVE STATUTE § L2l

Tentatively approved July 1970

(f) Nothing in this section affects (1) the privilege of the
entity to abandon the proceeding or abandon the proceeding as to

particular property, or (2} the consequence of any such abandomment.

Comment. Section 421 provides & uniform standard ard & uniform
procedure for determining whether property mey be taken to eliminate
physical and financlal "remnants.” With respect to physical remnants, see

Kern County High School Dist. v. McDonald, 180 Cal. 7, 179 P. 160 (1919);

People v. Thamas, 108 Cal. App.2d 832, 239 P.2a 91b (1915). As to the

concept of “"financlal rempants,” see Dep't of Public Works v. Superior

Court, 658 Cal.2d 206, 436 P.2d4 342, 65 Cal. Rptr. 342 (1968); People v.

Jarvis, 274 Adv. Cel. App. 243, Cal. Rptr. (1965); People v.

Ryrin, 256 Cal. App.2d 288, 63 Cal. Rptr. 905 (1967); Ia Mesa v. Tweed
& Gambrell Planing Mill, 146 Cal. App.2d 762, 30k ».24 303 {1956). See

generally 2 Nichols, Eminent Domein § 7.5122 {34 ed. 1¢63}; Capron,

Excess Condemmation in California--A Turther Expansion of the Right to

Take, 20 Bastings L.J. S5T1 (1969); Matheson, Excess (cndewnation in Cali-

fornia: Proposals for Statutory and Constitutional Cuange, 42 So. Cal.

L. Rev. 421 (1969). This section supersedes Sectlion 1266 of the Code of

Civil Procedure, Sectlon 104.1 and 943.1 of the Streets and Highwaeys Code,
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COMPREFENSIVE STATUTE § 421
Tentatively approved July 1970

Sections 254, 8590.1, 11575.2, and 43533 of the Water Code, and various

sections of special district laws.
Subdivision (a). Tt should be noted preliminarily that the terms

“larger parcel" and "entire parcel” are not synonymous. "ILarger parcel”
refers to the original, conilguous, unified parcel held by the condemmee.

See Code of Civil Procedure Section 12k8(2); People v. Nyrin, 256 (=l.

App.2d 288, 63 cal. Rptr. 905 {1967). "Eotire parcel” refers to the
entire percel sought to be acguired by the condemnor; this includes the
part taken for. the Iimprovement itselfl and the remainder, or poitian of
the remainder sought to be acquired under this section. The term "por-
tion of the remainder” is used in various subdivisions of this section
to allow for the case in which a taking affecting a parcel leaves more
then one remmant (e.g., the complete severance of a ranch by & highway).
In certain cases, the taking of only one remnant (1.e., "a portion of
the remainder”) might be Justified. The term does not mean or refer to

srtificially contrived "zones” of demage or beneflt sometimes used in

appraisers' analyses.
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COMPREHENSIVE STATUTE § L21
Tentatively approved July 1970

Subdivieion {a} undertakes to provide & common sense rule to be
applied by the court in determinipg whether physical remmants (those of
"1ittle market value") or financial remnants {those raising & "substantial
risk” thet assessed dameges will be "substantially equivalent” to value)
my be taken. The test is essentially that stated as a4 matter of con-

stitutiopal law in Dep't of Public Works v. Superior Court, supre, except

that the confusing concept of "excessive" dameges 1s not used and

“sound economy” alone, oOr an estimate as to “sound economy” on the part

of the condemncr, is not wade & basis for total-parcel takings. As the
Supreme Court made clear in that declsion, such takings are not justified
(1) to sveld the cost and inconvenlence of litigating damages; (2) to
preclude the payment of damages, including dsmages substentisl in amount

in appropriate cases; (3) to coerce the condemnee to zceept whatever value
the con_demnor offers for the property actually needed for the projeet; or (4}
to afford the condemnor an opportunity to "recoup” demmges or unrecognized
benefits by speculating as to the future market for the property not
actually devoted to the public work or imprbvement. Ir general, & usable
and generally saleble plece of property is neither & physical nor financial
rempant even though ite "highest and best use"” hes been downgraded by its

‘Beversnce or & seriocus controversy exists as to its best use or value
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COMPRERENSIVE STATUTE § 421
Tentatively approved July 1970

after severance. GSee, £.g., I[a Mesa v. Tweed & Gambrell Planing Mill, supm;

State Highway Commission v. Chapmen, 446 P.2d 709 (Mont. 1968). However, if

it is totally “lendlocked” and no physical sclution 1s practicsl, or
reduced beneath minimum zoning size and there is no reasomable probability
of 2 zoning change, or rendered umusable for any of its plausible appli-
cations, or made to be of significant wvalue to only oﬁe or & few peraons
{e.g., adjoining lendowners), it is a "rempant" irrespective of its size.

See, e.g., Dep’t of Public Works v. Superlor Court, supra; State v. Buck,

226 A.2a 840 (N.J. 1968). The test provided by subdivision (&) is the
obJective cne of marketablility and merket value generally of the remainder,
rather than "value to its owner" as specified in Section k20 (which
authorizes the EE- rchase of remnants) and certain superseded provisions
such as former Section 104.1 of the Streets and Highways Code. See State

Highvwey Commigsion v. Chapman, supra. The term "substantial risk" amd

the concept of "substantisl" equivalence of dameges and value are taken

directly from Dep't of Public Works v. Superior Court, supra. Obvicusly,

those general terms are only guides to the exercise of Jjudgrent on the
part of the court. They &re intended to serve as such, rether than to
indicate with precizion the requisite range of probability or the close-

ness ol aritkmetical amounts.
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COMPFRENENSIVE STATUTE § k21

Pentatively approved July 1970

Subdivision {b). A&lthough this subdivision requires a

specific reference in both the recolution aud the complaint to
Section 421 as the stetutory basis for the preposed tekiug,

it does not require either the recitation or the pleading of the facts

that may bring the case within the purview of the section. See People

v, Jarvis, supra. The resolution {or ordinance or declaration} is given

the effect of ralsing a presumption that the taking is justified under
this section. Thus, in the sbsence of a contsst pf that issue, the
subdivision permits a finding and judgment that the remeinder be taken.
However, the presumption is specified to be one affecting the burden of
producing evidence {see Evidcnce Code Sections 603, 604}, rather than
one affecting the burden of preoof (see Evidence Code Sections 605, 606).
Accordingiy, the burden of proving the faects that bring the case within
the section is left with the plaintiff (l.e., the condemnor). See

People v. Van Gerden, 226 Cal. App.2d 634, 38 Cal. Rptr. 265 (1964);

People v. O'Connell Bros., 204 Cal. App. 34, 21 Cal. Rptr. 890 (1962).

In this respect, the subdivision eliminates any greater effect that

might be attriduted to the resolution (compare People v. Chevalier, 52

Cul.2d 299, 340 P.2d 603 (1959)) or that might be drawn from a legisla-

tive (see Los Angelss County v. Anthony, 22k Cal. App.2d 103, 36 Cal.

Rptr. 308 (1964)) or administrative (see San Mateo County v. Bertole,

18k cal. App.2d 422, 7 Cal. Bptr. 569 (1960)) determination or declara-

tion &5 to "public use.”
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COMPREHENSIVE STATUTE § 421

Tentatively approved July 1970

Subdivisions (¢) and {d}. Remuant-elimination condemnation inevitably

raiges the problem of requiring both condemnor and condemnee (O assume one
position a5 to the right-to-take isgue and an oppesang position in the
valuation triel. Thus, to defeat the taking, tho property owner loglcally
contends that the rerainder iz usable and valuable, but Lo obtain moximum
severance demages, his cententlon is the converse. To sustain the Taking,
the condemnor emphasizes the geverity of the damage to the remasinder, but
if the right-to-take issue is lost, ite position in the partial-taking
valnation trial is reversed. Under decisional law, the right-to-toke issue

a3 to remnants has becn disposed of at various stages. See, e.g£., Dep't of

Bublic Works v. Superior Court, supra (mundamus as to yrelininary adverse

decision by trisl court}; People v. Nyrin, supre (apreal froam condemnation

Judgment as to tris) movion to Jelete remmarnt): People v. Jarvis, supra

(appeal from condernation judgment as to motion prior to pre-trial to add

remnant); la Mesa v. Tweed & Cambrell Plaping Mill, supre (appeal from

condemnation judgment foliowing post-trial attewpt o ame~d complaint to add
remoent). To obviate this procedural confusion snd jousting, subdivision (c)
makes clear that either pariy is entitled to demund a detarmination by the
triel court of ths right-to-take issue before the valuation trial. Moreover,
failure to make such demand shall be deemed a waiver of this issue. Sub-
divisions (c) and (&) make no chonge in existing-law as to the appellate
remedies (appeal from final judgment of condemnation; probibition, mandamus)
that mey be available as to the trial court's determinntion. However, these
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Tentatively approved July 1970

subdivisions do not contemplate that results of the valuation trisl as to
values, demages, or benefits may be invcked either in post-verdict proceedings
in the trial court or on sppeal to disparage a determination of the right-to-
take issue made before the valuvation triel. Such & determinetion 1s neces-
sarily based on matters made to appeer at the time it is made and it should
e Judged accordingly.

The preliminary hearing will be concluded and a determivation reached
prior to the trial of issue of compensation. Where the court's determination
is in favor of the condemnee, the teking of the remainder, or portion of the
remainder shkould be completely removed from the proceeding. Moreover, sub-
division (d) specifically farbids reference in the valuation trial to the fact
thaf the condemnor souwght to take uvnder this section. Whether apecific
evidence introduced at the preliminary hearing rey be used for lwpeachment or
other purpeses at the valustion trial should be determined under the usual
rules of evidence {see below). However, subdivision {d) makes clear that it
1= 1m§roper to refer directly or indirectly to ithe resglution, pleadings, or
other papers on file to show that the condemnor previously scught to invoke
this section to take the entire parcel. For a somewhat analogous provision,
see Code of Civil Procedure Section 1243.%{e){amount deposited or withdrawn
in immediate possession cases).

Subdivision {e). This mubdivision permits the condemnee to contest a

taking under this section upor the grounds that a "phyeical solution”

could be provided by the condemnor as an alternative to either a total
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Tentatively approved July 1970
taking or a partial <aking that would leave an unusable or unmarketable
remainder. In &t lemst A few cases, the condemnee may be able to demoustrate
that, given construstion of the public improvement in the manner proposed,
the public entity is able to provide substitute access or tske other sgteps
that would he eguitable under the circumstences of the particular case. If
he can do so, autdivieion (e} prevents acquisition of the remainder. Clearly,
in alaost every case, some physical sclution would b2 possible. Subdivision
(e}, however, requires that the solution also be "reasonable, practicable,
and economically sound.” To be "econcmically sound,” the proposed
sclution must, at a minimum, reduce the overall cost to the condemnor of
the taking. Thus, the cost of the sclution plus compensation paid for the
part taken pluc any remaining demeges wust never exceed the amount that
would be reqguired to be paid if the entire parcel were itaken. The court
should, morecver, consider questiona ¢f maintenance, hardship to third
perscns, potentisl dangers, and ao on, in datermining vhether the solution
is also "reasonable and practicable.”

‘Subdivision (f£). Subdivision (f) makes clear that tbe procedure

provided by this section has no bearing upon the privilege to abandon or
the consequences of abandenment, The subdivision makes no change in existing
law. See Section 12558 and People v. Nyrin, 256 Cal. App.2d 288, 63 Cal.

Rptr. 905 (1967).
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Tentatively approved July 1570

The R;Eht to Take

§ L2p, Disposal of scquired physical or finsncial rempants

h22. A public entity may sell, lease, exchange, or otherwise
diepose of property taken under Sestion 420 or Section 421 and may
credit the proceeds to the fund or funds available for acquisition
of the property being acquired for the public.work or improvemsnt .
Nothing in this section relleves a public entity from couwplying
with any applicable statutory procedures governing the disposition

of yroperty.

Comment, Section 422 authorizes the entity to dispose of vroperty

acquired under Sections 420 and 421.
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Tentatively approved July 1970

Division 4 - The Right to Take

CHAPTER 8. MORE NECESSARY PUBLIC USE

§ 450. "Property appropriated to s public use"

L50. As used in this chapter, "property appropriated to a
public use” means property either already in use for a public
purpose or set aside for a specific public purpose with the

intention of using it for such purpose within e reascnable time.

Comment. Section 450 defines "property appropriated to a public use"

in accordance with prior California decisions. See East Bay Mun, Util.

Dist. v. Lodi, 120 Cal. App. 740, 750-758, 8 P.2a 532, (1932). The

general concept of "public use"” is discussed 1n connection with Section
300. See Section 300 and Comment thereto. It should be noted that appro-
priation to a public use dces not require actusl physical use, but may be
satisfled by formal dedication or facts indicating a reasonable prospect

of use within a reasonsble time. See e.g., Woodland School Dist. v. Wood-

land Cemetery Ass'n, 174 Cel. App.2d 243, 3k4 P.2a 326 (1959)(property

formally dedicated but not yet used by corporation for cemetery purposes);

City of Los Angelee v. 1os Angeles Pac., Co,, 31 Cal. App. 100, 159 P. 992

{1916){property mssembled by electric railway for planned subway).
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Tentatively approved July 1970

Morecver, property may be sppropristed to & public use even though it is

owned by & privete individual or eorporation. E.g., Woodland School Dist.

v. Woodland Cemetery Ass'm, supra; City of Los Angeles v. Los Angeles FPac.

Co., supra. Conversely, property may be owned by & public entity but not
be so appropriated, and, hence, be subject to condemnation without a show

ing that it will be eppropriated to a "more necessary" use. Deseret Water,

0il & Irr. Co. v. State, 167 Cal. 147, 138 P. 981 (1914), rev'd on other

grounds, 243 U.S. 415, and 176 Cal. 745, 171 P. 287 (1917).
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Tentatively approved July 1970

§ 451. Property approprieted to a public use mey be taken only for more

necessary use

451. Except as provided in Section 471, property appropriated
to 8 public use mey be taken by eminent domain only for a more

necegsary public use.

Comment. Section 451 retains the general rule formerly set forth in
Code of Clvil Procedure Section 1240(3) and repeated elsewhere. This rule
prevails over the general authority granted elsewhere to & number of con-
demnors to condemn property "whether the property is already devoted to
the same use or otherwise." See, e.g., Harb. & Nav. Code § 6296. The
Tule is givenh much grester specificlty in the succeeding sections in this
chapter as well &s numercus provisions in cther codea. See, e¢.g., Health
& Saf. Code § 8560 (no railroad, street, or utility line may be laid
across dedicated cemetery without consent of cemetery authority). The
intrcductory clause of Section 451 recognizes the exception for takings
for a use that will be wholly consistent with the exlsting use. See Sec-

tion 471 and Comment thereto.
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Tentetively approved July 1970

§ 452. Use by state more necessary than other udes

452, Except as otherwise provided by statute:

(e) Where property has been appropriated to a public use by
any person other than the state, the use thereof by the state for
the same use or any other public use 18 a more necessary use then
the use to which such property has already been appropriated.

(b) Where property has been appropriated to & public use by
the state, the use thereof by the state is a more necessary use
than any use to which such property might be put by any other

persen.

Comment. Section 452 broedens somewhat the general rule stated under
former Code of Civil Procedure Section 1240 and Government Code Section
15856 (Property Acquisition Law)}. Section 1240 formerly provided a state
priority over ﬁrivate ownership and Section 15856 provides an absolute
priority for all acguisitions under that statute. Section 452 embraces
state acquisitions under other authority, most nctably by the Department
of Water Resources and the Department of Public Works. The exception
clause recoghnizes that specific exemptions or qualifications may be stated
elsevhere. E.g., Code Civ. Proc. § 1241.7 (park use presumed "more neees-
sary" than highway use under special declaratory relief procedure); Health
& Saf. Code § 8560 (no street may be laid across existing cemetery without
consent of cemetery authority or plot owners); Sts. & Hwys. Code §§ 103.5,
210.1 {Department of Public Works may condemn parks but shall avoid doing

so wherever possible).
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Tentatively epproved July 1970

§ 453, Use by public entity more necessary than use by other persons

453, Except as otherwise provided by statute:

{a) Where property has been eppropriated to a public use by
any perscon cother than a public entity, the use thereof by a public
entity for the same use or any other public use is a more necessary
use than the use to which such property has already been appropri-
ated.

{b) Where property has been appropriated to a public use‘by a
public entity, the use thereof by the public entity is a more neces-
sary use than anhy use to which such property might be put by any

person other than a publlc entity.

Comment. Sectlon 453 is aimilar in substence to former Code of Civil
Procedure Section 12&0(3), except that Section U453 embraces'all public
entities. Thus, for example, Section 453 includes school districts which
formerly were not included.

The preference under Secticn 453 15 not merely one of public owner-
ship over private ownership for the same use but includes any use. Thus,
for example, a public entity may condemn the eagement of a privately owned
public utility not merely t¢ perpetuate the utility use in public owner-
ship but alsc to provide some separate and distinct use. The introductory

clause recognizes that specific exceptions may be legislatively declared
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Tentatively approved July 1970

elsewhere. Cf. Govt. Code §§ 26301, 37353 {county and city, respectively,
may not provide public course by condemning existing privately owned golf
course). Perhaps the most notable of these exceptions are contained in
Section 454. Under the latter section, property appropriated by any per-
son to the use of certain public entities is protected from subsequent
appropriation by certain other public entities. See Section 454 and Com-

ment thereto. See also Mono Power Co. v. City of los Angeles, 284 Fed,

784 (9th Cir. 1922){city precluded by former Code of Civil Procedure Sections
1240(3) and 1241(3)~-now Section 454--from condemning property appropriated

to use of other govermmental entities by private corporation).
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Tentatively approved Sept. 1370

§ 454. Property appropriated to a public use by cities, counties, or
certain special districts

454, Notwithstanding Sections 451 and 453, property appropriated
to the public use of any city, county, mnicipel wabter dlstrict, irri-
gation district, transit district, rapld transit district, public
utility district, or water district may not be taken by eminent domain
by any other c¢ity, county, municipai water district, irrigastion dis-
trict, transit district, rapid transit district, public utiiity district,

or water dlstrict while such property is sc appropriated to such use.

Comment. Sectlon 454 codifies prior lav under former Sections 1240(3)
and 1241(3) of the Code of Civil Procedure. Section 454,1ike its predeces-
sors, protects property appropriated to a public use by or to:the use of one
of a group of public entities from condemnation by any other entity in the
group. The list of entities in Section 454 conforms to that contained in
former Section 1241(3). Former Section 1241(3) listed a greater number of
entities than former Section 1240(3); however, the discrepancy appears to
heve been unintentionzl, and the sections were apparently regarded as intérh

changeable. See ity of Beaumeont v. Besumont Irr. Dist., 63 Cal.2d 291,

4% Cal. Rptr. 465, 405 P.2a 377 (1965); County of Marin v. Superior Court,

53 Cal.2d 633, 2 Cal. Rptr. 758, 349 P.2d 526 (1960). The term “"appropri-
ated to a public use" is defined by Section 450. See Section 450 and Com-

ment thereto. Former Sections 1240(3) and 1241(3) prohibited takings
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Tentatively approved Sept. 1970

"while such property is so appropriated and used for the public purposes

Por which it has been appropriated.” (Emphasie added.) This language

implied that the property must not only be appropriated, but also actually
used for a public purpose. However, the cases did not so construe the

section. See East Bay Mun. Util. Dist. v. Lodi, 120 Cal. App. 740, 750,

8 p.24 532, {1932 }("'used' does not mean actual physical use . . .

but . . . property reasonably necessary for use" which will be used within
a reasonable time). The term “used” has accordingly been eliminated from
Section 454 to conform with the ectual comstruction. Similarly, both sec-
tions referred to takings of "private" property appropriated to the use

of the respective entities. It was clear, however, that the sections were
not limited to private property devoted to public use but included property
owned by public entities as well as by private individuals or corporations.

See City of Beaumont v. Besumont Irr. Dist., suprs (city mey not condemn

property appropriated to use by irrigation district); County of Marin v.

Superior Court, supra {county rosd may not be condemned by municipal water

district); Mono Power Co. v. City of Los Angeles, 284 Fed. 784 (9th Cir.

1922 )( city may not condemn property appropriated to use of other govern-
mental entities by private corporation). The modifying word "private" has,

therefore, been deleted as meaningless.
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Tentatively approved September 1970

Section 454, like 1ts predecessors, protects property appropriated
to a public use by the specific condemnees listed from only the condem-
nors listed. Thus, for example, a clty may not take from a rapid transit
distriet, but a school district which is not listed may both take from
those listed and * its property may be taken by those listed without

regard to theee provisions (although the general rule stated in Section
451 would still apply).

Note: The Commission solicits comments on whether the provisions of
existing law reflected in Section 454 are presently causing difficulty,

whetherVSection 45k is needed, and whether it should be retained, repealed,

or modified.
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COMPREHENSIVE STATUTE § 455
Tentatively approved Sept. 1970

§ 455. Procedure for ralsing and resolving more necessary public use issue

455, If property already appropriated to a public use is sought
to be condemned and the condemnee desires to contest the taking as not
belng for a more necessary public use, he shall raise the lssue in
the manner provided by Section 2401, Upcn the hearing of such issue,
the condemnee has the burden of proving that the properfy is already
appropriated to a public uee; and if it 1s esteblished by proof or
ctherwise that the property sought to be condemmed 1s already appropri-
ated tc & public use, the condemnor has the burden of proving that its
use ie a more necessary public use then that to which the property has

already been appropriated.

Comnent. Sectlon 455 makes clear certain procedural aspects of rais-
Ing and rescolving the issues involved in a taking for a "more necessary"
public use.

Section 455 requires a condemnee desiring to contest the taking on the
ground that the proposed use is not & more pecessary public use than that
to which the property is already appropriated to raise this defense by pre-
liminary objection. See Section 240l and Comment thereto. If the taking
is contested, the court must first determine whether the property is in fact
already appropriated to a public use and the condemnece beare the burden of

proof on this issue. See City of Los Angeles v. Los Angeles Pac., Co., 31

VITF10-
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Tenthtively approved Bept. 1970

Cal. App. 100, 159 P. 992 (1916). Where this fact is proved or otherwise
established, the condemnor must then prove that 1ts unse is a more neces-
sary public use than the exieting use.

Prior lav apparently required a condemnor seeking to condemn property
already eppropriated to a public use to allege facts showing that its pro-
posed use was a more necessary public use than that to which

the property was already appropriated. See Woodland School Dist. v. Wood-

land Cemetery Ass'nm, 174 Cal. App.2d 243, 34k P.2d 326 (1959). Section

455 eliminates this pleading requirement but contimues the rule that the
condemnor has the burden of proving that the proposed use is & more neces-

sary public use.
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Tentatively approved September 1970

Division 4 - The Right to Take

CHAFTER 9. CONDEMNATION FCR CONSISTENT USE

§ 470. "Property appropristed to s public use"

4¥70. As used in this chapter, "property appropristed tc a

public use" has the meaning gilven that phrase by Section u450.



{‘”“\

COMPREHENSIVE STATUTE § 471

Staff recommendation {September 1970)

Division 4 - The Right to Take

§ 471, Taking for consistent use

471, (a) The authority to acquire property by eminent domain
for a public use includes suthority to exercise the power of eminent
domain to acquire property appropristed to & public use for a use
which is consistent with tPe exlsting physical use or such future use
as may be reasonably necessery for the purpose for which the property
ie already appropriated.

(®) The resolution of necessity suthorizing the taking of
property under this section and the complaint filed pursuant to such
authority shall specifieally refer to this section.

(c) If the condemnee desires to contest the taking under thie
section, he shall raise the issue in the mamner provided by Section 2401.
Upon the hearing of this issue, the condemnee shall have the burden of
proving that his property is already appropriasted to s public use. The
condemnor shall have the burden of proving that its use will be consis-~
tent with the public use to which the property is slready appropriated.
Except a5 otherwise provided by statute, if the court's determination
is in favor of the condemnor, the court shall fix the terms and
conditions upon which the property may be taken and the manner and

extent of its use for each of the uses.
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Staff recommendation (September 1970)

Comment. Section 471 makes clear that the authority to condemn for
a public use includes the authority to condemn property alreedy appropri-
ated toc a public use for a use which is compatible with the preexisting
one, Under prior law, the principle was stated in connection with pro-
visions dealing with the “more necessary use" issue. See former Code of
Civil Procedure Section 1240{3). The provision was not, however, a& "more
necessary" public use provision and did not involve that issue. On the
contrary, the authority provided here dces not contemplate dlsplacement
but rather joint use without undue interference with the preexisting use.
Accordingly, the authority to condemn for a consistent use 1s not limited
in any way by the rules set forth in Chapter 8. To help make this dis-
tinction clear, Section 471 has been set forth in a seperate chapter.

Subdivision (a) of Section 471 authorizes a condemmor to acquire
property already approprimted to a public use for uses "consistent” with
the use to which the property is already appropriated. For definition and
discussion of the temm "appropriated to a public use," see Sections 450
and 470 and Comments theretc. The requirement that the proposed use be
"consistent" with the existing use contimes prior law., See former Code
of Civil Procedure Section 1240(3), (6). The term is necessarily imprecise
because of the variety of circumstances 1t must embrace. See, e.g., City

of San Diego v. Cuyamaca Water Co., 209 Cal. 152, 287 P. 496 (1930), cert.

denled 282 U.8. 863 (19 )(abundant water for use of both parties)(alter-

nate holding); Reclametion Dist. No. 551 v. Superior Court, 151 Cal. 263,
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Staff recommendation (September 1970)

g0 P. 545 {2907 }{railroad right-of-way sought on top of reclamation

district levee); City of Pasadena v. Stimson, 91 Cal. 238, 255, 27 P. 604

{1891 ){sewer line in highway right-of-way); City of Ios Angeles v. Los

Angeles Pac. Co0., 31 Cal. App. 100, 159 P. 992 (reilway company's elec-

tric transmission lines and subway on property taken for city park).
However, the basic principle requires that the proposed use not unduly
or unreasonably interfere with or impair the continuance of elther the
existing physical use or such future use as may be reasonably neceasary
for the purpose for which the property is already appropriated. See San

Bernardino County Flood Control Dist. v. Superior Court, 269 Cal. App.2d

514, 75 Cal. Rptr. 24 (1969). Any interference or detriment muet be im-

meterial or trivial. See Reclemation Dist. No. 551 v. Superior Court,

supra. See generally 1 Nichols, Eminent Domain § 2.2[8}, at pages 235-
238 (34 ed. 1964). Section 471 does not grant authority to displece or
to interfere substantially with a2 prior use. The power to displace a
condemnee is dealt with in Chapter 8 (commencing with Section 450).

Section 471 authordizes any condemnor sble to satisfy its requirement
that the proposed use will be consistent with the preexisting one to con-
demn the property of any condemmee. Under former law, this point was unclear.

See San Bernardino County Flood Contrel Dist. v. Superlor Court, 269 Cal. App.2d

51%, 523-524, n.10, 75 Cal. Rptr. 24, (1969). subdivision {3) of
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Staff recommendation September 1970

former Cocde of Civil Procedure Section 1240 referred only to property
"appropriated to a public use or purpose, by any person, firm or private
corporation,” thereby implying that property appropriated to & public use
by = public entity could not be subjected to Imposition of a consistent
use. However, subdlvision (6) of that section suthorized the imposition
of "rights-of-way" with no such limitation. In view of the very limited
nature of the authority granted and the desirabliity of encouraging common
use, Section 471 adopts the latter approach and is spplicable to &ll con-
demnors end all condemnees. It should be noted, however, that Section 471
hes no effect on the respective rights of the cwner of the underlying fee
and asny easement holders to compensation for the additicnal burdens imposed
by & condemnor exercising the authority granted by this section.

Subdivision (b) requires the condemnor to refer specifically to this
section in its resolution of necessity and complaint in condemmation where
it seeks to exercise the authority granted here. It might be noted that,
in certain situations, a condemnor masy be unsure of its authority to con-
demn under Chapter 8 and msy therefore proceed under both that chapter and
Section 471. Suech inconsistent allegations are proper.

Subdivision {¢) requires a condemnee desiring to contest the taking
on the ground that the propcsed use will be inconsistent with the publie
use to which he has already sppropriated the property to raise this defense
by preliminary objection. See Section 2401 and Comment thereto. If the
taking is contested, the court must first determine whether the property
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Staff recommendation (September 1970)

is in fact already appropriated to a public use and the condemnee bears

the burden of proof on this issue. Cf. City of Los Angeles v. Los Angeles

Pac. Co., 31 Cal, App. 100, 159 P. 992 (1916). Where this fact is estab-

lished, the condemmor must then show that its use will be comnsistent with
the preexisting one. If the court's determination on this issue is in
favor of the condemnor, subdivision (c) continues the power of the court
to regulate the manner in which the proposed and prior uses will be en-
Joyed. See former Code of Civil Procedure Sections 1240(3), 1247(1),
1247e. In this regard, it should be noted again, however, that, while the
condemnee may be required to make slight accomodations for the proposed
use, the suthority granted by this section does not permit displacement
of or substantial interference with either the existing use oOr reasonable

foreseeable extensions of such use.
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COMPREHENSIVE STATUTE § Lgo

Tentatively approved June 1970

Chapter 10. Extraterritorial Condempation

The Right to Take

§ 490. Condemnation outside territorial limits of local public entity

490. A locel public entity may condemn only property within
its territorial limits except where the power to condemn property
outside its limits is expressly granted by statute or necessarily

implied as an incident to one of its other statutory powers.

Comment. Section 490 codifies prior law. Although express statutory
autheority generally is required, extraterritorial condemmation slsc is per-
mnitted where this power is necessarily implied as an incident to the

existence of cther powers expressly granted. See City of No. Sacramento

v, Citizens Util. Co,, 192 Cal. App.2d 482, 13 Cal. Rptr. 538 (1961)

(implied authority); City of Hawthorne v. Peebles, 166 Cal. App.2d 758,

333 P.2d 442 (1959)(statutory authority); Sacramento Mun. Util. Dist.

v. Pacific Gas & Elec. Co., 72 Cal. App.2d 638, 165 P.2d T4l (1946)

(statutory authority). See also Harden v. Superior Court, 4l Cal.2d 630,

284 P.2d 9 (1955); City of Carlsbad v. Wight, 221 Cal. App.2d 756, 34 Cal.

Rptr. 820 (1963). Cf. Mulville v. City of San Diego, 183 Cal. 734, 737,

192 P. 702, (1920); McBean v. City of Fresno, 112 Cal. 159, L4 P. 358

(1896). Furnishing sewage facilities and supplying water are services
for which the power of extraterritorial condemnation may be implied.

City of Pasadena v. Stimson, 91 Cal. 238, 27 P. 604 (1891)(sewage)
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Tentatively approved June 1970

(dictum); City of No. Sacramento v. Citizens Util. Co., supra (water).

Cf. Southern Cal. Gas Co., v. City of Los Angeles, 50 Cal.2d T13, 718,

326 P.2d 299, (1958). Cowpare City of Carlsbad v. Wight, supra.

There are a number of statutes that expressly authorize extra-
territorial condemnation. E.Z., Govt. Code § 61610; Harb. & Nav. Code
-§ T147; Health & Saf. Code §§ 6514, 13852(c); Pub. Res. Code § 5540,

Such statutes are constitutional. City of Hawthorne v. Peebles, supra;

Sacramento Mun. Util. Dist. v, Pacific Gas & Elec. Co., supre.

4 significant limitation on the exercise of extraterritoriel con-
demnation is that the resolution of necessity is not conslusive where
the property to be taken is outside the boundaries of the condemnor.

Comprehensive Statute Section 313(b). See City of Hawthorne v, Peebles,

supre. The "necessity" required to justify extraterritorial condemnation
is only a reasonable necessity under 3ll the circumstances of the case and

not an absolute or imperative necessity. City of Hawthorne v. Peebles,

supra. While econcmic considerations alone may not be sufficient to
justify extraterritorial condemnation, considerations of econcmy may

be taken into account in determining recessity. Sacramento Mun. Util.

Dist. v. Pacific Gas & Elec. Co., supra. Compare City of Carlshad

v, Wight, supra.
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COMPREHENSIVE STATUTE § 500

Tentatively approved September 1970

The Right to Take

Chapter 13  Preliminary Location, Survey, and Tests

5 500. Right to make examinations and tests

500. 8ubject to requirements of this chapter, a parson
having the power of eminent demain may enter upon property to
make studies, surveys, examinations, tests, soundings, or
appraisals or to engage in similar activities reasponably related

to the purpose for which the power may be exercised.

Comment. Section 500 continues without substantive change the
provisions of subdivision (b) of former Code of Civil Procedure

Sectien 1242,

XIi-1
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Tentatively approved September 1970

The Right to Take

§ 201, Liability for damages

50L. (a) The liability, if any, of a public entity for
damages to property that arise from the entry and activities
mentioned in Section 500 is determined by Section 516 of the
Govermment Code.

(b} Any person that has the power of eminent demain, other
than a public entity, is liable for damages to property that
arise from the entry and activities mentioned in Section 500 to
the same extent that a public entity is liable for such damages

under Section 8156 of the Govermment Code.

Comment., Section 501 continues without substantive change the
provisions of subdivisions (c) and (d} of former Code of Civil Pro-

cedure Section 12hk2,
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Tentatively approved September 1970

The Right to Take

§ 502. Consent or court order required in certain cases

502. In any case in which the entry and activities men-
tioned in Section 500 will subject the person having the power
of eminent domain to liability under Section 816 of the Govermment
Code, before making such entry and undertaking such activities,
the person shall secure:

(a) The written consent of the owner to enter upon his
property and to undertake such activities; or

(b) An order for entry from the superior court in accord-

ence with Section 503.

Camment. Except as noted in the Cament to Section 506, Sections
502-506 continue without substantive change the provisions of former

Code of Civil Procedure Section 1242.5.
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COMPREHENSIVE STATUTE § 503

Tentatively approved September 1970

The Right to Take

§ 503. Court order permitting entry: deposit of probable compensation

503. (a) The person seeking to enter upon the property may
petition the court for an order permitting the entry and shall
give such priocr notice to the owner of the property as the court
determines is appropriate under the circumstances of the par-
ticular case.

{b} Upon such petition and after such notice has been
given, the court shall determine the purpose for the entry, the
nature and scope of the activities reasonably necessary to
accamplish such purpose, and the probable amount of compensation
to be paid to the owner of the property for the actual damege to
the property and interference with its possession and use.

(¢} After such determination, the court may issue its
order permitting the entry. The order shall prescribe the
purpose for the entry and the nature and scope of the activities
to be undertaken and shall require the person seeking to enter
to deposit the probable amount of compensation in the manner

provided in Section 1268.11.

Compent. See the Camment to Section 502.
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COMPREHENSIVE STATUTE § 504

Tentatively approved September 1970

The Right to Take

§ 504. Modification of court order

504, At any time after an order has been made pursuant to
Section 503, either party may, upon noticed mction, reguest the
court to determine whether the neture and scope of the activities
reasonebly necessary to accomplish the purpose of the entry should
be modified or whether the amount deposited is the probable amount
of compensaticn that will be awarded. If the court determines that
the nature and scope of the activities to be undertaken or the amount
of the deposit should be modified, the court shall meke its order

prescribing the necessary changes,

Comment. See the Comment to Section 502.
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COMPREHENSIVE STATUTE § 505

Tentatively approved September 1970

The Right to Take

§ 505. Management of amount deposited

5G5. The court shall retain the amount deposited under this chapter
for & period of six months following the termination of the entry. Such
amount shall be deposited in the Condemnation Deposits Fund in the State
Treasury and shzll be held, invested, deposited, and disbursed in accord-
ance with Article 9 (commencing with Section 16425) of Chapter 2 of Part 2

of Division 4 of Title 2 of the Government Code.

Comment, See the Comment to Section 502.
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Tentatively approved September 1970

The Right to Take

§ 506. Recovery of damages and expenses

—

506. (a) The owner is entitled to recover from the person
who entered his property the amount necessary to compensate the
owner for any damage which arises out of the entry and for his
court costs in the proceeding under this chapter. In the interests
of Justice, thé court may award the owner, in addition to his court
costs, reasonable attorney's fees in an amount fixed by the court.

(v) Where 2 deposit has been made pursuant to this chapter,
the owner may, upon noticed motion made within six menths following
the terminstion of the entry, request the court to determine the
amount he is entitled to recover under this section. Thereupon,
the court shall determine such amount and award it to the owmer
and the money on deposit shall be available for the payment of
such amount.

(¢) HNothing .in thigsection affects the availability of any

other remedy the owner may have for the damaging of his property.

Comment. Section 506 continues without substantive change the pro-
visions of subdivision (e) of former Code of Civil Procedure Section
1242.5 except that Section 506 permits the award of reasonable attorney's
fees only in the interests of justice--e.g., where the person who entered
or sought to enter acted arbitrarily and without any reascnable justifics-
tion--whereas former Section 1242.5 contained no such limitation on the

award of reasongble attorney*s fees.
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Staff recommendation

DIVISION 5. JUST COMPENSATION AND MEASURE OF DAMAGES

CHAPTER 1. GENERAL PROVISIONS
Right to just compensation
Measure of damages
"Fair market value" defined
Effect of imminence of condemnation
Date of wvaluation
The larger parcel
Effect of condemnation use on after-market value
Machinery, eguipment, and fixtures

Churches and other property devoted to unique or
special use

Harvesting and marketing of crops
CHAPTER 2. RELOCATION EXFENSES

CHAPTER 3. ADDITIONAL ITEMS OF COMPENSATION
Refinancing costs
Net rental loss

Expense of plans rendered unusable

CHAPTER 4. PRORATION OF TAXES
CHAPTER 5. DELAY COMPENSATION {INTEREST)

CHAPTER 6. LITIGATION EXPENSES
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DIVISION 6. APPORTIONMENT AND ALLOCATION OF THE AWARD



DIVISION 7.

COMPREHENSIVE

STATUTE

CHAPTER 1.

CHAPTER 2.

DEPOSIT OF PROEABLE JUST COMPEHSATION PRICR TC JUDGMENT;

CETAINING POSSESSION PRICR TO FINAL JUDGMENT

DEPOSIT OF PROBABLE JUST COMPEWSATION PRIOR TO
JUuDeMENT
§ 1268.01. Deposit of amount of appraised value of
rroperty _ _ o _ o ____
§ 1268.02. Service of motice of deposit _ _
§ 1268.03. Increase or decrease in amount of deposit_ _
§ 1268.0k. wWithdrawal of deposit prior to judgment
§ 1268.05. Procedure for withdrawal _
§ 1268.06. Security when amount in excess of original
deposit is withdrawn _ _ _ _ _ _ _ _ _ _ _
§ 1268.07. Withdrawal of deposit after entry of judgment
§ 1268.08. Withdrawal waives all defenses except claim
to greater compensation _ _ _ _
§ 1268.09. Repayment of amount of excess withdrawal
§ 1268.10. Limitation on use of evidence submitted in
connection with deposit_
§ 1268.11. Deposit in State Treasury unless otherwise
required - _ ____
POSSESSION PRIOR TO JUDGMENT _
§ 1269.01. Application for order for possession prior
to judgment
§ 1269.02. BHearing _ _
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COMPREHERSIVE STATUTE § 1268.01 et seq.

Tentatively spproved September 1970

DIVISION 7. DEPOSIT @ PROBABLE JUST COMPEN-
SATION PRIOR TO JUDUMENT; OBTAINING POS.
SBS3ION PRIOGR TO FINAL JUDGMENT

Note; Unlese ctherwise specified, all section references

are to the Tentative Eminent Domain Code.

CHAPTER 1, DEPQSIT OF PROZABLE JUST COMPEMNSATION
: PRIOR TO JUDGMENT

Comment, This ehapter supersedes Code of Civil Procedure Sections
12436 and 12437 and those portions of,Section 1243.5 that relate to _[Code of Civil
the deposit and withdrawsl of compensation prier to Judgment. Under Procedure
this chapter the sondemnor may deposit the amount indicated by an

appraisal to te the compensation for the taking of the property (in-
cluding any damage incident to the taking) at any time after filing
the complaint and prior to the entry of judgment. The deposit may be
made whether or not possession of the property is to be taken. This
deposit gerves & numbar of purposes:

{1} It is a eonditon to obtaining sz order for possession prior to
entey of judzment under Chapter 2 (commercing with Section
1269.01).

{2) It muy entitle the eondemnpor to obtain wn urder for possession
after entry of jundgment under Chanter 3 {(commencing with Section
127001, See Section 1270.02. :

{3} Tn snme cuses, it fixes the daie of valuation. See £~

(4 If the deposit is withdrawn, interest ceases on the amount with-
drawn on the date of withdrawal, and interest ecases in any event on
the amount deposiied upon entry of judgment, See 4 S

{5} If the deposit ia withdrawn, the withdrawa! entitles the plaintift
to an order of possession. Sce Seetion 1269.06. .

The deposit to be wade 7fier judgment is not governed by Chapter
1, but is covered by Chapter 3 (commencing witl: Seetion 1270.01).
However, deposits made under Chapter 1 may be increased 1o the
smount of the judgment after entry of jnrigunent. SBee Beetion
1268.03 (b}, - '

-

{Code of Civil
Procedure Sec-
tion 12Lom].

Code of Civil
Procedure Sec~
tion 1255%b].
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COMPREHENSIVE STATUTE § 1268.01

Tentatively approved September 1970

Section 1268.01, Deposit of omount of appraised value of property

126801, {a) At any time after filing the complaint and
prior to entry of judgment in any proceeding in eminent do-
main, the plaintiff may deposit with the court the amount in-
dicated by the appraisal referred to in subdivision (b) to be
the compensation for the taking of any parcel of property
included in the complaint. The deposit may be made whether
or not the plaintiff applies for an order for possession or in-
tends to do so. .
{b} Before making a deposit under this seetion, the plain.
tiff shall huve an appraisal made of the property for which
the deposit is to be made. The appraisal shall be made by an
expert qualified to express an opinion as to the value of the
property. )
{¢) Subject to subdivision {d), before making a deposit
under this seetion, the plaintiff shall have an expert qualified
to express an opinion as to the value of the property prepare
a statement of valuation data justifying the appraisal referred
to in subdivision {b). The statement of valuation data shall
set forth all amounts, opinions, and supporting data reguired
by [Code of Clivil Procedure Section 1272.0%]te be ineluded in
a statement of valnation data with respect to:
(1) The value of the property or property interest being
valued. :
{2} If the property is a portion of a larger parcel, the
amount of the damage, if any, to the remainder of the larger
parcel,
{3) If the property is a portion of a larger parcel, the
amount of theybenefit, if any, to the remainder of the Jarger - /Special
pareel, .
(d) Upon ex parte application, the court may make an
order permitting the plaintiff ‘o defor preparation of the state.
ment of valuation data for a reasonable time not exceeding 50
days from the date the deposit s made if the plaintiff, by
affidavit, presents facts showing that an emergency exists and
that the statement of valuation data eannot reasonably be pre-
pared prior to making the deposit.

Comment. Bection 1265.01 is new. In contrast with former practice,
(1) the deposit may be made without obtaining the court’s order
therefor and without regard to an order for possession and (2) the
amount of the initial deposit is determined by an sppraisal obtained
by the plaintiff, rather than by the court upon ex parte applieation of
the plaintif. Under Section 1268.03, however, the amount deposited
‘may be determined or redetermined by the ecurt on motion of any
interested party.
~ The words ‘‘any parcel of property included in the complaint'’ have
been used to make clear that & deposit may be made for one parcel only
even though, under {Code of Civil Procedure Section 1 several
parcels may be included in one complaint. Bee Weiler v, Superior
Court, 188 Cal. 729, 207 Pac. 247 (1922).

As used in this section and in this chapter, ‘‘compensation’’ refers
“to all elements of compensation, incloding the value of the property
actually taken and any severance or other damages less those special
. benefits, if any, that are required to be_offset against such damages,
See [Code of Civil Procedure Section 1248 Evidence Code Sections 811
and 812, However, pre-judgment interest is not required to be esti-
mated or deposited under this section because the termination date of
- guch Interest and the ultimate effect of any offsets would be specnlative

at the time the deposit is made. S




COMPREHENSIVE STATUTE § 1268.01

Pentatively approved September 1370

The appraisal required by subdivision {(b) and the statement of
valuation data veguired by subdivision {c) may be made either by a
member of the condemnor's appraisal staff or hy an independent
appraiser,

The statement of valuation data reguived hy subdivision {c) is neces-
. sary to enable the plaintiff to comply with Seetion 1268.02 which re-
guirez the notice of the deposit to be accompanied by or to refer to
the statement of valuation data which justifies the amount of the
deposit. The reguired statement must contain all the information
required to be included in a statement of valvation data. See[Code of
_ Civil Proceduve Sestion 1272,02 (added by Chapter 1104 of the Stat.
utes of 1967)] which reguires that sueh 2 statement set forth the
appraiser’s opinions ag to the property’s value, severance damages, and
special benefits and specified items of supporting data, including *‘eom-
parable’’ transactions, to the extent that the opinions are based
thereon. An appraisal report containing all of such information could
be used as a statement of valuation deta, SeelCopr Civ. Proc. §
1272.02(H)]. .

Under smergency circumstances, it may be possible to make only a
rough, preliminary appraisal of the property. In such eases, sub-
division {d) permits the plaintiff to apply ex parte to the court for &n
order permitting the plaintiff to defer preparation of the statement of
valuation data for a ressonable time not exceeding 50 days from the
date of the deposit. Even where the plaintiff obtains such an order,
the order does not relieve the plaintiff from depositing the amount of
its appraisal of the property.



COMPREHENSIVE STATUTE § 1268.02

Tentatively approved September 1970

Secticn 1288.02, Service of notice of deposit

1268.02. {a) On making a deposit pursuant to this chap-
ter, the plaintiff shall serve a notice that the depogit has been
made on all of the other parties to the proceeding who have
an interest in the property for which the deposit was made.
Service of such notice shall be made in the manner provided -
in Section 1269.04 for service of an order for possession.

(b} The notice shall either (1) be accompanied by & eopy
of the statement of valuation data referred to in subdivision
(e} of Bection 1268801 or (2} state the place where and the

times when such statement may be inspecteds If the notice fand copied.
designates a plaee where and times when the statement may
be inspectedy the plintiff shall make the statement available
to all parties who have an interest in the property at sueh
place and times.
{e) If the plaintiff has obtained an order under Seetion
1268.01 deferring completion of the statement of valuation
data, the plaintiff shall comply with subdivision {(a) on mek-
ing the deposit and shall comply with snhdwmion (h) upon:
completion of the statement.
Comment. Section 1265.02 is new. It requires that notice of the de-
posit be given in all cases to facilitate motions to change the amount

_of the deposit (Section 1268.03) or applications to withdraw the funds
deposited {Sections 1268.04 and 1268. 0’! 3.

alpe



COMPREHENSIVE STATUTE § 1268.03

Pentatively approved September 1370

Sacion 1268.03. (ncrease or decrease in omount of depaosit

1268.08. (s} At any time after & deposit has been made
pursuant to this chapter, the eourt shall, upen motion of the
plaintiff or of any party having an interest in the property
for which the deposit was made, determine or redetermine
whether the amount deposited is the probable amount of eom-
pensation that will be made for the taking of the property.

{b) If the court redetermines the amount after entry of
judgment and before that judgment has been reversed, va-

cated, or set aside, it shall redetermine the amount to be the

amount of the judgment. If a motion for redetermination of
the amount is made after entry of judgment and a meotion
for a new frial is pending, the court may stay its redetermina-
tion until disposition of the motion for a neéw trial,

*{e) If the plaintiff has taken possession or obtained an order

for possession and the comrt determines that the probable

amount of compensation exceeds the amounnt deposited, the
gourt shall order the amount deposited to be increased ac-
cordingly. -

{(d} Tf the court determines that the probable amount of
compensation exceeds the amount deposited and the amount
on deposit is not inereased aecordingly within 30 days from
the date of the court’s order, no déposit shall be considered

to'have been made for the purpose of[subdivision -(f) of Sec-

tion 1249a of the Code of Civil Procedure].
{e} After any amount deposited pursuant to this chapter
has been withdrawn by a defendant, the court may not deter-

‘mine or redetermine the probable amount of compensation to .

be leas than the total smount already withdrawn. g

{(f) The plaintiff may at any time inerease the amount :

deposited without making a motion under this section. In sush
case, notice of the increase shall be served as provided in
subdivision (a) of Section 126802
Comment. Section 1268.03 is new. It supersedes Code of Civil Pro-
cedure Section 12435(d) which provided for redetermination of the
amount of probable just compensation. As to the duty of the plainti¥
and the power of the eourt to maintain the deposit in an adequate
amount, see &. H. Deacon Inv. Co, v. Superior Court, 220 Cal. 392, 31
P.2d 372 (1984) ; Marbichesd Lond Co. v. Superior Court, 60 Cal. App.
644, 213 Pae. 718 (1928).
Under[subdivision (f) of Code of Civil Procedure Section 1248althe
making of a deposit under this chapter establishes the date of valuation
~unless an earlier date is applicable, Subdivision (d) of Section 1268.03
denies that effect to the making of a deposit if the amount deposited
is determined by the eourt to he inadeguate and iz not inereased in
keeping with the determination. Subdivision (d) applies only where the
plaintiff has not taken possession of the property; if the plaintiff has
taken poesesgion, snbdivision (¢} requires that the plaintiff inorease
the amount of the deposit in aceordance with the court’s order.
Section 126809 praovides for recovery of any exeessive withdrawal

after final determination of amounts in the eminent domain proceeding. .

- No provision is made for recovery, prior to such finral determination,
of any amount withdrawn. Accordingly, subdivision(e) prevents de-
termination or redetermination of the amount of probable compensa-
tion to be less than the tota) sum withdrawn.

Subdivision ()} of Section 1268.03 is included primarily so that the
deposit may be incremsed after entry of judgment without the need
for a ecourt determination under this section.

-5-
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COMPREHENSIVE STATUTE § 1268.04

Tentatively approved September 13570

Section 1248.04. Withdrawal of deposit prior to judgment

1268.04. Prior to entry of judgment, any defendant who
has an interest in the property for which a deposit has heen
made under this chapter may apply to the court for the with-
drawal of all or any portion of the ameunt deporited in ae-
cordanee with Sections 1268.05 and 1268.06, The application
shall be verified, set forth the applicant’s interest in the prop-
erty, and request withdrawal of a stated amount, The appli-
cant shall serve a copy of the application on the plaintiff.

Comment, Section 1268.04 is derived frcrquectinn 1243.7(a), (o).

(former Code of Civil Proce@




COMPREHENSIVE STATUTE § 1268.05
Tentatively approved September 1970

Section 126805, Procedure for withdrawal

1268.05. (&) Subject to subdivisions {¢) and {d),

) the court shall order the amount requested in the ap-
phication, or such portion of that amount as the applicant may
be entitled to receive, to be paid to the applicant. No with-
drawal may be ordered until 20 days after serviee of a copy
of the application on the plaintiff, or until the time for all

-abjections has expired, whichever is later.
_(b) Within the 20-day period, the plaintiff may file objec-
tions to withdrawal on the grounds:
_ {1) That other parties to the proceeding are known or be-
lieved to have interests in the property ; or

{2) That an undertaking shouid be filed by the applicant as
provided in subdivision {e) or’ in Seetion
126806, or that the amount of such an andertaking or the
sureties thereon are insuffieient.

{e) If an objeetion is filed onr the ground that other parties
.are known or believed to have interests in the property, the
. pleintiff shall serve or attempt to serve on such other parties a .

notice that they may appear within 10 days after such serviee -
and object to the withdrawal. The notice shall advise such par-
ties that their failure to object will result in waiver of any
rights against the plaintiff to the extent of the amount with-
drawn. The notice shall be served in the manner provided in
subdivision (@) of Section 1269.04 for service of an order for
posaession. The plaintiff shall report to the court (1) the names
of parties served and the dates of service, and (2) the names
angd Iast known addresses of parties who have neither appeared
in the proceeding nor been zerved with proeess and whom the
plaintif was unable to serve personally. The applicant may
serve parties whom the plaintiff has been unable to serve.
Parties served in the manner provided in subdivision {‘.} of
Section 1269.04 shall have no elaim against the plaintif for

- compensation to the extent of the amount withdrawn by all
applicants. The plaintiff shall remain lable to parties having
an interest of record who are npot so served, but if =uch
Hability is enforced the plaintiff shall be subrogated to the
_rights of sueh parties under Section 1268.09.

(d) If any party objects to the withdrawal, or if the plain.
tiff s0 requests, the court shall determine, upon hearing, the
amounts to be withdrawn, if any, and by whom.

{e)} If the eourt determines that an applicant is entitled

to withdraw any portion of a deposit thet another party claims
or to which another persen may be entitled, the court may ve-
quire the applicant, before withdrawing such portion, to file
an undertaking. The undertaking shall secure payment to such
party or person any amount withdrawn that exceeds the
amount to which the applicant is entitled as finally determined
in the eminent domain proceeding, together with legal interest
from the date of its withdrawal, If withdrawal is permitted
notwithstanding the lack of personal serviee of the application
for withdrawal upon anv perty to the proceeding, the court -
may also require that the undertaking indemnify the plaintiff
against any liability it may inenr under subdivision {c¢). The
undertaking shell be in such amount as is fixed by the court,
but if exeeuted by an admitted gurety insprer the mmount
shali not exceed the portion claimed by the adverse claimant
‘or appearing to belong to another person. The undertaking
may be executed by two or more sufficient sureties approved
by the court, and in such case the amount shall not exceed
double such portion. :

-7



COMPREHENSIVE STATUTE § 1268.05

Tentatively approved September 1970

() Unless the undertsking is required primarily because.
of an issne as to title between the gpplicant and anpther party
or person, if the undertaking is exceuted by an admitted surety

insurer the applicant filing the undertagng ‘is entitled to
seover the premivngpaid for the undertaking
- part of the recoverable eosts in the eminent domain proeeeding.

Comment. Section 1268.05 is based on subdivisions (a), {¢), (@), (e}, .

Code of Civil) and (f) of formersSection 1243.7, Unlike the subsections on whieh it is -

Procedure eotion 1268.05 does not forbid withdrawal of the deposit if
notice of the applieation cannot be personally served upon all parties.

" The ssction permits the court to exercise its diseretion as to withdrawal
in such cases, as to the amount to be withdrawn, and as to the reguire-
ment of an undertaking,

Nothing "in this section precludes withdrawal of the deposit upon
stipulation of all parties having an interest in the property for which
the deposit was made.

Subdivision (f} has been added to permit reeovery of the bond

premium s costs in the proceeding unless the necessity for the under.
taking arises primarily from an issue of title. For use of the same -
distinetion in assessing the costs of apportionment proceedings, see

"Lode of Civil Procedure Section 1248.1 and People v. Nogarr, 181 Cal.
App.2d 312, 5 Cal. Rptr, 247 (1960).




COMPREHE:SIVE STATUTE § 1268.06

Tentatively approved September 1970

Section 1268.046. Security when amount in excess of original deposit is
‘ withdrawn

1268.06. {a) If the smount originally deposited is in-
erensed pursuant to Section 126803 and the totel amount
songht to be withdrawn exceeds the amount of the original
deposit, the applicant, or each applicant if there are two or
more, shall file an undertaking. The undertzking shall be in
favor of the plaintiff and shall seeure repayment of any
amount withdrawn that exeeeds the amount to which the appli- .
cant is entitled as finglly determined in the eminent domain
proceeding, together with legal interest from the date of its .

- .withdrawal, If the undertaking is executed by an admitted
surety insurer, the undertzking shall be in the amount by
which the total amount to be withdrawn exeeeds the amount
originally deposited. The undertaking may be executed by two
or more snfficient sureties approved by the eourt, and in such -
cage the undertaking shall be in double such amount, but the
maximum amount that may be reeovered from .such sureties
is the amount by which the tofal amount to be withdrawn
exeeeds the amount originally deposited.

(b} If there are two or more applicants, the applicants, in
lieu of filing separafe mndertakings, may jointly file & single
undertaking in the amount reguired hy subdivision (a). .

(e) The plaintif may waive the undertaking reguired by -
this section or may consent to an undertaking that is less than
the amount stated by this section.

{d) If the undertaking is executed by an admitted surety

e applicant filing the undertaking may recover the
reasonably premiumypaid for the undertaking
— SN—sa part of the re-

coverable costs in the emineni domsin proceeding.

fode of Civil Comment.  Section 126806 is the same in substance as subdivision
a b) of formerkSection 1243.7, Withdrawal by one or more defendan
Procedure of an amount in excess of the original deposit i posssble if the deposit

) hss been inereased as provided for by Section 1268.08.

except that the two-percent limitation
in the former section of the amount

recovergble for a premium on an under-
teking has been replaced by the "reason-
ably paid" limitation.
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CCUPREETNSTVE STATUTE § 1268.07
mentatively approved September 1970

Section 1268.07. Withdrowal of depaesit aiter eutry of judgmeant

196807, (20 AlMer entry of julgment, whether or not the
Jodgreant has heen reve rred, vacated, or set aside, any de-
fendant who has an interest i the pmperty for whmh a de-
posit has been made under this chaptsr way apply to the eourt
for the withdrowal ol &l or any pertion of the amount de-
posited.

{b) Subject to subdivisions {e), (2), and (=}, upoen appli-
cation of & defendant under this section, the court shall ordar
that the defendant be paid the amount to which he is entitled
under the judgment, whether or not such judgment has been
reversed, vacated, or set aside,

{e) If the amount deposited is not suffieient fo parmlt pay- -
ment to all defepdants of the amount to which they are en-
titied under the judgment, the court, upon application of a
defendant under this section, shall order that the defendant
be paid that portiion of the amount deposited that the amount
1o which hz is entitled under the judgment bears to the total
amount of the judgment. Nothing in this sobdivision relieves
the plaintiff from the oblization imposed by sabdivision {c¢)
of Section 1268.03 to increase the amount of the deposit.

{d) Upon objection to such withdrawal mede by any party
to the proceeding, the court, in its diseretion, may require the
defendant to flle an underhhng in the manner and wpon the
conditions specified in Sections 126805 and 1268.06 for with.
drawal of a deposit prior to entry of judgment. )

{e} No payment shall he made under this geetion unless the
defendant receiving payment dles (1) a satlsfaction of the
Judgment or (2) 2 receipt for the money and an abandonment
of all elaims and rleferspas exeept his ¢laim to greater cormpen-
sation, :

Comment. Seotion. 126807 iz new, but it provides a procedure for

. withdrawing deposits that was available urder former, Sections 12437

. and 1254, Under formner practice. where a deposit was made to obtain
possession prior to juizment, the defendant was nonetheless cutitled

" to proceed under the comparatively simple provisions for withdrawal

_ﬁﬁ%'im%ction 1254 after tie entry of judgment. See People o,

- Dittwmer, 193 Cal. App.2d 681, 14 Cal. Rptr. 580 {1961). Section 1268.07
has been added to provide explicitly for this practice. Section 1288.07
thus permits a defendant, after entry of judgment, to withdraw a
deposit that was made before judgient under the same simple pro-
cedure provided for withdrawal of a depogit made after entry of judg-
ment, Compare Saction 127605 {withdrawnl of a deposit made after
entry of judgment). Upon entry of ine judgment, any reason for use
of the more complex pre-judpment withdrawsl procedure {see Seetions
126805 and 1265.05) disappears.

Subdivision (¢} provides for the possible sitvation in which a de-
fendant applies to withdraw the amount to which he is entitled under
the judgment, but the amourt then on deposit is insufficient to satisfy
the judgment. The subdivision perwmits him to withdraw his propor-

tionate part of the amount on deposit. For example, if the amount of -
the deposit is $20,000, the fotal judpment is for $30,000, and the par-
tieular defendant iy entitled to 315,000 under the judgment, the sab-
division permits him o withdraw $10.000. The subdivision th}xs obviates
any question as to the entitlement of a defendant in such 2 situstion
-and prevents withdrawal ef a disproportionate share of the deposit
" by any partienlar defendant.

Subdivision (d) authorizes the court to reguire an vndertaking to
secuye repeyment of an exeessive withdrawal. The subdivision thus per-

Code of Civi
Procedure

Code of Civil
Procedure
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COMPREHENSIVE STATUTE § 1268.07

Tentatively approved September 1970

_ mits the court to protect the condemnor or another defendant in a case -
in which the eourt believes that it is hkely that the judement entered
will be vaeated, reversed, or set aside and that the ultimate recovery by
the applicant in the proceeding will be less than the amount to which he
is entitled under the judgment. The subdivision makes any such re-
gquirement diseretionary with the court;-it does not entitle any party
to the proceedings to insist upon an undertaking. Further, the subdi-
vision contemplates that any objection to withdrawal will he made
known to the court by the objecting party; it imposes no duty upon
either the court or the applicant to ascertain whether a party may have
guch an objection,

Subdivision {e) requires the defendant receiving payment to file
either {1) a satisfaction of judgment or (2) u receipt and an abandon-
ment of elaims and defenses other than his claim to greater compensa-
tion, The reguirement is the same as the one imposed in connection.
with the withdrawal of a deposit made after entry of judgment. Bee
Section 1270.05(b).

-ll=



COMPREHENSIVE STATUIE § 1268.08

TENTATIVE RECOMMENDATION

{(Printed September 1967)

Section 1268.08. Withdrawal waives oll defenses except claim fo greater
compensation

1268.08, Tf any portion of the money deposited pursuant to -
this chapter is withdrawn, the receipt of any such money shall
constitute a waiver by operation of law of all claims and
defenses in favor of the persons receiving such payment except
a claim for greater compensation. Any amount so paid to any
party shall be eredited upon the judgment in the eminent
domain proceeding.

Comment. Section 1288.08 restates the substence of sabdivision (g)

Code of Civil|™Fformen)Section 1243.7. In addition to the defendant’s waiving claims
Procedure and defenses other than the claim to greater compensation, withdrawal

of the deposit may alse entitle the plaintiff to an order for possession.

See Section 1269.06. Cf. Peaple v. Gutierrez, 207 Cal, App.2d 758, 24
Cal. Rptr. 781 (1962),

]l



COMPREHENSIVE STATUTE § 1268.09

Tentatively epproved September 1970

Section 1268.09. Repoyment of amount of excess withdrawal

1268.09. Any amount withdrawn by & party in excess of the
amount to which he is entitled as finally determined in the
eminent domain proceeding shall be paid to' the party entitled
to such amount, tozether with legal interest from the date of
its withdrawal. The court which ordered such withdrawal
shall enter judgment aceordingly. If the judgment is not paid
within 30 days after its entry, the court may, on motion, enter
judgment against the sureties, if any, for such amount and

. interest.
Comment. Section 1268.00 ,restates the subs‘w.nce of subdivision ()
of formerﬁectmn 1243.7.

(Code of Civil Proce&ﬁ‘“f)
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COMPREHENSIVE . STATUTE § 1268.10
Tantad vely épproved September 1970

Section 1248.10. Limiration on use of evidence submitted in connection with
deposit ,
1268.10. Neither the amount deposited nor any amount

withdrawn pursuant to this chapter shall be given in evidence
or referred to in the trial of the issne of compensation.

Comment. Section 1268.10 restates the substance of subdivision
(e} ‘of former Code of Civil Procedure Section 12h3.5. Its purpose
is to encourage the plaintiff to niake an __adequate deposit by pre- |
venting the amount deposi.teﬁ or withdrawn from being given in evi-
dence ﬁn the issue of cmpeﬁsa_tia‘n; This sectioﬁ-does not prevent
the défense either from using the appraisal data for imﬁeachment
purposes or from calling the eppraiser as an expert witness on its

its own bebalf. GSee People v. Cowan, 1 Cal. App.3d 1001, 81 Cal.

Rptr. 713 (1969) .

~ile



COMPREHENSIVE STATUTE § 1268.11

Tentatively approved September 1970

Se;ﬁ;n 1268.11. Deposit in State Treasury ubless otherwise required

126811, {a) When money is deposited as provided in this
chapter, the court shall order the money to be deposited in the |
Btate Treasury or, upon written request of the plaintiff filed
with the deposit, in the county tressury. If money is deposited
in the Btate Treasury pursoant to this seetion, it shall he -
held, invested, deposited, and disbursed in the manner spesi-
fied in Article 9 {commeneing with Section 16425) of Chapter
2 of Part 2 of Division 4 of Title 2 of the Government Code,
and interest earned or other increment derived from its invest-
ment shall be apportioned and disbursed in the manner gpeei-
fied in that article.

" (b} As between the parties to the prueeedmg, money de-
poalted pursuant to this chapter shall remain at the risk of the
plaintiff until paid or made payable to the defendant by order.
of the court.

Commant. Subdmsmn a) of Seetion 1268 11 is the same in sub-

ode of Civil
Procedure
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COMPREHENSIVE STATUTE § 1269.01 et seq.

Tentatively approved September 1970

CHAPTER 2. POSSESSION PRIOR TG JUDGMENT

Comment. This chapter provides for orders for possession prior to
judgment and supersedes Code of Civil Procedure Seetions 1243.4 and
1243.5. Ordere for possessicn subsequent to judgment are governed
by Chapter 3 {commencing with Section 1270.01). See Bection 1270.02,

-16-



COMPREHENSIVE STATUTE § 1269.01

Btaff recommendestion

§ 1269.01. Application for order for possession prior to judgment

1269.01. If the plaintiff is & public entity or a public utility,
the plaintiff may apply t¢ the court for an order for possession under
this chapter at the time of filing the complaint or at any time after
filing the complaint and prior to entry of judgment. The application
for the order for possessicn shall be made by motion. Rotice of the
moticn shall be served in the same manner as an order for possession

is served under Section 1269.04.

Comment. Section 1269.01 permits the condemncr, if & public entity or
public utility, to make application for an order for possession prior to
Judgment in sny condemnation cseee. Under former Code of Civil Procedure
Section 1243.4, possession prior to judgment was allowed only if the taking
was for right of way or reservolr purposes, and the right to immediste
possession was limited to public entities; pubiic utilities &id not have
the right to obtain immediate possessicn.

Section 1269.01 requiree thet notice be given of the motion for the
order for possession. Former Code of Civil Procedure Section 12k3.5(a)
provided an ex parte procedure for obtaining an order for immediate posseg-
sion, a procedure that appears to viclate the due process clause of the
Fourteenth Amendment to the U.S. Constituticn, which requires an opportunity

for interested persons to be heard.

-17-



COMPREHENSIVE STATUTE § 1269.02

Staff recommendation

§ 1269.02, Hearing

1269.02. {(a) On hearing of the motion for the crder for posses~
sion, the court shall consider all relevant evidence, including the
schedule or plan of operation for execution of the public improvement
and the situation of the property with respect to such schedule or
plan, and shall mske an order that authorizes the plaintiff to take
possession of the property if the court determines all of the following:

{1) The plaintiff 1s entitled to take the property by eminent
domain.

{(2) The plaintiff needs possession of the property prior to
Judgment.

(3) The plaintiff haes deposited the amount indicated by an
appraisal toc be the compensation for the taking of the property in
accordance with Chapter 1 (comwencing with Secfion 1268.01).

(b) Before making an order for possession under this chapter, the
court shall:

{1) Dispose of any pending moticn under Section 1268.03 to deter-
mine or redetermine the probable amount of compensation and, if an
increase in the amount of the deposit is determined, shall require the
additional amount toc be deposited by the plalntiff.

{2) Determine the date efter which the plaintiff is authorized to
take possession, which date shall be not less than 60 days after the

making of the order and shall take intc conslderation the need of the

=18-



CCMPREHENSIVE STATUTE § 1269.02

Staff reconmendation

plaintiff for early possession of the property and the hardship the

owner or occupant will suffer if possession is taken before judgment.

Comment. Section 1269.02 specifies the determinations to be made at

the hearing on the motion for lmmediate possession.

Subdivieion (a). The required findings that the plaintiff is entitled
to teke the property by eminent domain, and that the plaintiff bhas deposited
the amount of probable just compensation, are derived from former Code of
Civil Procedure Section 1243.5(b). The requirement that plaintiff show a
need for immediate possession 1s new to California but is hased upen
comparable provisions in other jurisdictions. See, e.g., I1l. Stat. Ann.,

Ch. W7, §§ 2.1-2.3 {(Supp. 1966); Dep't of Pub. Works & Bldgs. v. Butler Co.,

13 111,24 537, 150 N,E.2d 124 {1958). See also Taylor, Possession Prior to

Final Judgment in_Califofnig Condemnation Procedpre, T Santa Clara Lawyer 37,
81-86 (1966).
Subdivision {b). With respect to parsgraph {1) of subdivieion (b}, see

Section 1268.03 and the Comment to that section.

Paragraph (2) of subdivision {b) provides a minimum 60-day period follow-
ing the rendering of the order before possession can be physically sasumed.
Because the order is cbtained by regularly noticed motion, the time period is
computed from the date of the order, rather than the date of its service. How-
ever, if the order is not proaptly served, the periocd is tolled wunder Secticn
126G.04. The 60-day pericd is a minimum period; the periocd is to be determined

by the cowrt in each case, taking into account the need of the plaintiff for

~19-



COMPREEENSIVE STATUTE § 1269.02

Staff recommendatlion

possession of the property and the hardship to the defendant. Nothing in
subdivision (b) should be construed to limit the state's sbility to take
property immediately in case of an emergency.

Review of orders authorizing or denying possession. Under former

statutes, judiclal decisions held that an appeal might not be taken from an
order authorizing or denying possession prior to judgment. Mandamus, pro-
hibition, or certiorari were held to be the appropriate remedies. See

Central Contra Costa Sanitery Dist. v. Superdior Court, 34 Cal.2d 845, 215

P.2d 462 (1950); Weiler v. Superior Court, 188 Cal. 729, 207 P. 27 (1922);

State v. Superior Court, 208 Cal. App.2d 659, 25 Cal. Rptr. 363 (1962);

City of Sierra Madre v. Superior Court, 191 Cal. App.2d 587, 12 Cal. Rptr.

836 (1961). However, an order for possession following entry of judgment

has been held to be an appealable order. San Francisco Unified School Dist.

v. Hong Mow, 123 Cal. App.2d 668, 267 P.2d 349 (1954). No change is made in
these rules ag to orders made under Section 1269.02, or Chapter 3 {commencing
with Section 1270.01).

Hote: See ncte to Section 1269.0L.



COMFREHENSIVE STATUTE § 1269.03

Staff recommendation

§ 1269.03. Contents of order for possession

1269.03. The order for possessiocn shall:

{a) Deseribe the property and the estate or interest to be
acquired, which description may be by reference to the complaint.

(b} State the date after which the plaintiff is authorized to

take possession of the property.

Compent. The contents of the order for possession are substantially
the same as those of former Code of Civil Procedure Section 1243.5{b). How-
ever, the requirement that the order state the amount of the .deposit has
been eliminated; Section 1268.02 requires that a notice of the making of =
deposit be served on interested parties. Also, the requirement that the
order state the purpose of the condemnation has been cmitted since immediate

possession is now authorized for any public use.

-21-



COMPREHENSIVE STATUTE § 1269.04
Tentatively approved September 1970

Section 1269.04. Servite of order for possession

1269.04. () As used in this section, ‘‘record owner®’
mezns both (1} the person in whom the legal title to the fee
appears to be vested by duly recorded deeds or other instru-

‘ments and {2) the person, if any, who has an interest in the
property under & duly recorded lease or agreement of pur-

ion is talten
pursuani to ap order Tor possession made under

126908, the plaintiff shall serve a copy of the order on the
record owner of the property and on the occupants, if any.

or such longer
time as the
gourt prescribes,

{€) At least 30 days prior to the time possession is taken
pursaent to an order for possession made under Seetion
1269.06, the plaintiff shall serve s copy of the order on the
record owner of the property and on the occupants, if any.

{& Service of the order shall be made by personal serviee
unless the person on whom service is to be made has previoualy
appeared in the proeeeding or been served with summons in the
proceeding. I the person has appeared or been served with the
summons, service of the order for possession may be made by
mail upon sueh pergon and his attorney of record, if any.

(@) H a person required to be personally served resides out -
of the state, or has departed from the state or cannot with due
diligence be found within the state, the plaintiff may, in lieu of
such personal service, send a copy of the order by registered or
certified mail addressed to such person at his last ¥mown
address, '

_ (£} The court may, for good cause shown on ex parte appli-
‘cation, anthorize the plaintiff to take possession of the property
without serving & copy of the order for possession uwpon &
record owner not oecupying the property.

() A sinple service upon or mailing to one of several per-
sons having a ecommon business or residence address in suffi.
cient, o

Comment. Section 1269.04 is derived from formex,Seetion 1243.5(v). - {c"de of Civil
The requirement that an affidavit be filed concerning service by mail Procedure
has been eliminated. Subdivision (§) is & clarifieation of a sentence in
the first paragraph of,Section 1243.5(¢). The term ‘‘address’’ refers
to a gingle residenttal unit or place of business, rather than to severs] .

such units or places that may happen to have the same street or post.

office ““address.’”” For example, cach apartment is regarded as having a
"separate address elthough the entire apartment house may have a single

street address,

former Code
of 0ivil
Procedure

Note: The 60-day notice requirement does not, of
course, apply to an emergency taking pursuant to the
police powers, a matter that also is under study,

DDw



COMPREKENSIVE STATUTE § 1269.05

Tentatively approved September 1370

( for relocation purposes
Section 1269.05. Deposit on motien of certain defendants

1268.05. (a) If the property to be taken includes a dwell-
ing containing not more than two residential unite and the
dwelling or one of its unite is cceupied as his regidence by a
defendant, and if the plaintiff has not deposited probable just
compensation in aceordance with Chapter 1 (commencing with
Section 1268.01), such defendant may move the court for an
order determining the amount of such compensation for the
dwelling and 80 mueh of the land upon which it is constructed
28 may be required for its convenient use and occupation. The
notice of motion shall specify the date on which the moving
party desires the deposit to be made. Such date shall not be
earlier than 30 days after the date noticed for the hearing of
the motion &nd may be any later date. The motion shall be
heard and determined in the same manner as a motion made
to modify a deposit under Section 1268.03.

(b} The court shall make its order determining the prob-
able just compensation, If the plaintiff deposits the amourit
stated in the order on or before the dafe specified by the mov-
ing party (1) interest upon that emount shall not accrue
and (2} the plaintiff may, after making the deposit and upon
ex parte applieation to the court, obtain an order for poases-
sion that authorizes the plaintiff to take possession of the
property 30 days after the date for the deposit specified by
the moving party. If the deposit is not made on or before the
date epecified by the moving party, the compensation awarded
in the proceeding to the moving party shall draw legal interest
from that date.

e} If the proeeeding is abandoned by the plainiiff, the
amount of such interest may be recuovered as costs in the pro-

- teeding in the manner provided for the recovery of other costs
and disbursements on sbandonment. If, in the proeeeding, the
eourt or a jury verdiet eventually determines the compensation
that would have been awarded to the moving party, then sach
interest shall be computed on the amount of such award, If no
such determinstion i ever made, then such interest shall be
computed on the amount of probable just compensation ag de-
termined on the motion. The moving party shall be entitled to
the full amount of such interest without offset for rents or

other income received by him or the valune of his continued
. possession of the property.
{d) The filing of a motion pursuant o this section eonsti-
tutes & waiver by operation of law, conditioned upon subae-
quent depogit by the plaintiff of the amount determined to be
probable just eompensation, of all elaims &and defenses in favor
of the moving party except his claim for greater compensation.
{e) Notiee of a deposit made under this section shall be .
served as provided by subdivision (4) of Bection 1268.02. The defendant may withdraw

the deposit in accordance with Chapter 1 {cammencing with Section
1268.01) on condition the deposit is used for relocation purposes only.

if the court deter=-
mines that the defend-
ant will use the
amount deposited for
relocation purposes
only.

{f} No motion may be made by a defendant under this see-
tion after entry of judgment in the proceeding unless the
Judgment is reversed, vaeated, or set aside and no other judg.
ment is entered.

Comment, ~Section 1269.05 is new. Except as provided in this section,
the depositing of probable just compensation pursuant to Chapter 1
(eommencing with Section 1268.01) or the taking of possession pur-
suant to this chapter is optional with the plaintiff. If a deposit is not

23w



COMPREHENSIVE STATUTE § 1269.05
Tentatively approved September 1970

made and possession is not taken, a defendant is not entitled to be
paid until 30 days after final judgment. [Code of Civil Procedure Sec-
tion 1251] Section 1260.05 makes available to homeowners a procedure

by which probable just compensation may be determined, deposited; /for relocation
and withdrawn {WitFIR & relatively b¥iel period alter the Beginning: P oses ]
of the proeeeding. For a comparable but mueh broader provision, see up

Pa. 8rar. Anw, Tit. 26, § 1-407(b) (Supp. 1965). '

Although Section 126305 does not require the plantiff to deposit
_the amount determined, if no deposit is made interest on the eventinal
award begins to acerue. SeefSection 1255b(a) (4} If the proceeding
is abandoned, the interest is ecomputed on the amount determined by

the court to be probable just compensation. This section apart, in- ode of Civil
terest would not begin to accrue until entry of judgment. See 100 Procedure
1255b{a}(1)] Interest does not acerue as to any smount deposited

-under this section after the date the deposit is made. See,Section ffCode of Civil
1255b (25 (2 Procedure

Under subdivision {b), the timely making of & deposit under thia
section entitles the plaintif to an order for possession effeetive 30
days after the date for the making of the deposit specified in the notice
_of motion served by the moving party.

Bode of Civil
Procedure

Under subdivision (c), abandonment by the plaintiff
entitles the defendant to recover interest-in the manner
provided for recovery of other costs, as prescribed in
Eubdivision () of Code of Civil Procedure Section 1255a].
The plaintiff may not abandon, however, if the defendant,
to his detriment, has substantially changed his position
in justifiable reliance upon the proceeding. LCode Civ.

Proc. § 1255a(b) ]

The reference in subdivision (&) to the amount of land required for
the ‘‘eonvenient use and occupation’’ of the dwelling is taken from
Reetion 1183.1 of the Code of Civil Procedure, which deals with me-

_chanie’s liens. The limitation precludes application of this section to
land being taken and owned in common with the dwelling but unneces.
sary to the convenient nse of the dwelling.

- | 1



COMPREHENSIVE STATUTE § 1269.06
Tentatively approved September 1970

Section” 1269.06. Right of plointiff to take possession after vacation of prop-
erty or withdrowal of deposit

1269.06. (a) If the plaintiff has deposited probable just
compensation pursuant to Chapter 1 {(commenecing with Section
1268.01), possession of the property or property interest for
which the deposit was made may be taken in accordance with

_ this seetion at any time after each of the defendants entitled to
possession

(1) Xxpresses his willingness to surrender possession of the
property; or

(2) Withdraws any portion of the deposit.

{b} The plaintiff may apply ex parte is the court for an -
order for possession. The court shall authorize the plaintiff to
take possession of the property if the court determines that the
plaintiff has deposited probable just compensation pursuant to
Chapter 1 {commencing with Section 1268.01) and that each
of the defendants entitled to possession has:

{1} Expressed his willingness to surrender possession of the
property; or

{2) ‘Withdrawn any portion of the deposit.

{e) The order for possession shall :

(1} Reeite that it hag been made under this section,

(2) Describe the property and the estate of interest to be
acquired, which description may be by reference to the com-
plaint,

{3} Btate the date after which plaintiff is anthorized to take
posseasion of the property. Unless the plaintiff requests a later
date, such date shall be the earliest date on which the plaintiff
would be entitled to teke possession of the property if serviee
were made under sabdivision (&) of Seetion 1269.04 on the
day the order is made.

Comment. Section 1264.04 is new. Chapter 1 {commencing with See-
tion 1268.01} permits the plaintiff to deposit probable just compensa-
tion whether or not it obtains an order for possession. This section
makes applicable to withdrawal of a deposit made prior to judgment
the anudlogous rule that applies when u deposit made after judgment
is withdrawn. Of. People v. Gulierrez, 207 Cal. App.2d 759, 24 Cal
Rptr. 781 (1862}, It also permits the plaintiff to take possession of
the property after eseh of the defendants entitled to possession has
expressed his willingliess to surrender it. Serviee of the order for pos-
session is required by subdivision {g) of Section 1269.04.

-25.



COMPREHENSIVE STATUTE § 1269.07

Tentatively approved September 1970

Section 1269.07. Toking possession does not waive right of appecl

1269.07. The plaintiff does not abandon or waive the right
to appeal from the judgment in the proeeeding or to Teguest
a new trial by taking possession of the property pursuant to

this chapter. ‘
Comment. Section 1260.07 is the same n substance as former, Section Code of Civil N\
1243.5(f). The language has been changed to prectude implied waiver Procedure
of appeal or right to new trial by taking possession pursvant to any

order obtained under this chapter, mvluding orders under Section

1260.05. Under Section 126808, the defendant also retains his right

to appeal or to request a new trial upon the ssve of compensation -
even though e withdraws the deposit made by the plaintiff. However,

suach withdrawal does waive all claims and defenses other than the

claim to compensation,

w2b=



COMPREHENSIVE STATUTE § 1269,08

Tentatively approved September 1970

Section 1269.08. Court moy enferce right to possession

1269.08. The court in which a proceeding in eminent do-
main ia brought has the power to:

{a) Determine the right to possession of the property, as
between the plaintiff and the defendants, in aceordance with

Division 7 {eommencing with Seetion 1268, ﬂl}

. (b} Enforee any of its orders for possession by appro-
priate process,

(e} Stay any actions or proceedings brought against the
plaintiff arisipg from possession of the property.

Commenl, Section 1269.08 is'new. Subdivision (¢} is derived from a
sentence formerly contained in Code of Civil Procedure Section 1254
In general, the seetion codifies judicial deecisions which hold that, after
an eminent domain proceeding is begun, the court in which that pro-
geeding is pending has the exclusive power to determine the respective
rights of the plaintiff and of the defenduants to possession and to en-
foree its determination. See, .y, Neale v, Superior Court, 77 Cal. 28,
18 Pae. 780 (1888); In re Bryan, 65 Cal. 375, 4 Pac. 304 (1884};

" Ban Bernardine Valley Municipal Water Dist. v. Gage Canal Co., 226
Cal. App.2d 206, 37 Cal. Rptr. 856 (1964). In addition_to the writs
of possession or writs of assistance which the court may issue and
enforee in exercise of its general jurisdiction {zee Marblchead Land
Co. v. Los Angeles Coundy, 276 Fed. 305 (S.D. Cal. 1921); 8 WiTian,
CavirorNia Proceptre, Ewforcement of Judgment, § 64 {1954) ),
orders for possession contemplated by the section include those made
under Chapter 2 (commencing with Secetion 1269.01) of Division 7,

Chapter 8 (commencing with Section 1270.01) of %
tion 1253 of Code of Civil Procedure] w

-27-
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COMPREHENSIVE STATUTE § 1270.01 et seg.

Tentatively approved September 1970

CHAPYER 3. DEPOSITS AND POSSESSION AFTER JUDGMENT

Commerg. This chapter relates to deposifs that may be made and
orders for possession that may be obtained after entry of the *‘inter-
loeutory judgment’ in condemnation. The chapter supersedes former
Seection 1254 and eliminates whatever distinetion there may have been { forme
959
et i Gt gl O The TodE o
P e \Civil Procedure.

As to the distinetion between the “*judgment’ and the ‘““‘final judg- =
Lode of Civil™
Procedure

ment” in eminent domain proecedings, see,Section 1264.7]and Rell-
flower ity School Dst. v, Skegys, 52 Cal.2d 278, 339 P.2d B48 (1959).




COMPREHENSIVE STATUTE § 1270.01

Tentatively approved September 1970

Section 1270.01. Deposit after judgment

1270.01.. (a} Tnless the plaintiff has made a deposit under
Chapter 1 (commencing with Section 1268.01} prior to entry
of jndgment, the plaintiff may, at any time after entry of
Judgment, deposit for the defendants the amount of the judg-
ment together with the interest then due thereon. The deposit
may be made notwithstanding an appesl, a motion for a new .
trial, o a motion to vaeate or set aside the judgment, and
may be made whether or not the judgment has besn reversed,
vaeated, or set aside.

(b) Tpon making the deposit, the plaintiff shall sarve a notice
that the deposit has been made on sll of the other parties to the
proceeding determined by the judgment io have an inferest
in the money deposited thereon. Serviee of the notice shall be
made in the maoner provided in Section 1270.03 for the service
of an order for possession. Serviee of an order for possession

up@e; Seetion 1270.03 is sufficient compliznee with this sub-
division. Code of Civil
Comment. Subdivision (a) of Seetion 1270.01 is similar to subdi- Procedure

vision (a) of former,Section 1254, However, the deposit provided fg
in this smbdivision is merely the amount of the judgment and seerued
interest. The provision for an additional sum to secure payment of
further compensation and costs is contained in Seetion 1270.04, In addi-

tion, the deposit may be made under this seetion without regard o an
order for possession. This section thus supersedes the deposit procedures /0ode of Civil
Procedure

formerly provided bysSections 1252 and 1254, Although this sestion
appiieg only to the making of a deposit after judgment, a deposit made
before judgment may be increased after entry of judgment pursuant
to sabdiviston {£} of Seftion 1268.03.

Bubdivigion (b} is new. In requiring that notice of the deposit be

given, it parailels Section 1268.02 which requires that notice of a pre-

judgment deposit be sent to the parties having an interest in the prop- ffode of Civil
erty for which the deposit is made. Under former,Section 1254, the de- Procedure
fendant received notice that the deposit had been made enly when

. served with an order for possession.




COMPREHENSIVE STATUTE § 1270.02
mentatively approved September 1970

Section 1270.02. Crder for possession

1270.02. (2} I the plaintiff is not in possession of the
property to be taken, the plaintiff may, at any time after entry
of jodgment, whether or not the judgment has been reversed,
-vaeated, or set aside, apply ex parte to the court for an order
for possession, and the court shall anthorize the plaintiff to
take possession of the property pending eonclugion of the liti-
gation if:

1) The judgment determines that the plaintiff is entitled
to take the property; and _

(2) The plaintiff has deposited for the defendants an
amount not less than the amount of the judgment, together
with the interest then due thereon, in aceordance with Seetion
1270.01 or Chapter 1 {ecommencing with Section 1268.01).

{h) The eourt’s order shall state the date after which the
plaintiff is authorized to take possession of the property. Unless
the plaintiff requests a later date, such date shall be 10 days
after the date the order is made,

Comment. Seetion 1270.02 restates the substan;,e of a portion of sub-
division (b) of former,Bection 1254. '

(Code of Civil Procedure >

-30-
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COMPREHERSIVE STATUTE § 1270.03 -

Tentatively approved September 1570

Section 1270.03. Service of order

1270,03. At least 10 days prior to the date possession is .
to be taken, the plaintiff shall serve s copy of the order for
possession upon the defendants and their attorneys, either per-
sonally or by mail, A single serviee upon or mailing to one of
seversl persons having s common business or residence address
ix sufficient.

Comment, Section 1270.08 is the same in subetance as subdivision
Code of Civil ¢} of formem Section 1254, With respect to the last sentence, see the
Procedure Comment to Section 1269.04, i .



COMPREHENSIVE STATUTE § 1270.0%

Tentatively approved September 1370

Section 1270.04. Increase or decrease in amount of deposit

1270.04. At any time atter the plaintiff hay made a deposit
upon the judgment porsuant to this chapter, the court may,
upon motion of any defendant, order the plaintiff to deposif
sueh additiona) amount as the court deterruines to be NEcessary
to secure payment of any further compeunsetion, vosta, or’
interest that may be reeovered in the proceeding. After the.
making of such an order, the court may, on motion of any
party, order an increase or a decreage in such nddmonal

. amount. of Civil
Commant. Section 1270.04 supersedes subdivision (d) of forme Szc- ed
tion 1254, The additional amount referred to in Section 127004 is the

amount determined by the court to be necessary, in addition to the-

amount of the judgment and the interest then duwe thereon, to secuze.

payment of any further compensation, cosis, or interest that may be

recovered in the proceeding. Deposit of the emount of the judgment:

itself after entry of judgment is provided for by Seetion 1270.01. . [Code of Civil
Formoer, Section 1254 wan oonstrued to m&ke the amount, if any Procedure

be deponited In 2 gme nAry

court. Orange Counly Waier Disi. v, Bem# 156 Cal: App.2d 745 33)

P.2d 536 (1958). This sontruction is comlnmad ‘under Section 1270.04. -
For the provigion permitting increase or decrease in a depos:t mads

pnor to entry of Jndgment. Bee Seetwn 1288, 03
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Tentatively approved September 1970

Section 1270.05. Withdrawol of deposit

1270.05. (a) Any defendant for whom an amount has been
deposited upon the judgment pursuant to this chapter is en-
titled to demand and reseive the amount to which he is entitled

. under the judgment upon obtaining an order from the court,
‘whether or not such judgment has been reversed, vacated, or
set agide. Upon application by aueh defendant, the eourt shall -

> order that such money be paid to him upon his filing (1) a

. satisfaction of the judgment or (2) a receipt for the money.

" and an abandonment of all claims and defenses except his
elaim to greater compensation.

(b} Upon ohjection to such withdrawal made by any party
to the proceeding, the court, in its discretion, may regnire the
defendant to file an undertaking in the manner and npon the
conditions specified in Ssctions 1268.06 and 1268.06 for with. '
drawal of a deposit prior to entry of judgment.

Commant. Section 1270.5 is based on subdivision (£} of former,Sec- [Code of Civil
tion 1254, " . Procedure
FormersSection 1254 was eonstrued to permit the defendant to with-
graw any amount paid into court upon the judgment, whether or not
the plaintiff applied for or obtained an order for possesaion. See People
v. Quiterrez, 207 Cal. App.2d 759, 24 Cal. Bptr. 781 (1962). That con-

“struetion is continued in effect by Section 1270.05. Inferentially, Section fformer Code of
1254 permitted withdrawal only of the amount deposited upon the { Civil Procedure
judgment and not the additional amount, if any, deposited as semmty
That construction 2180 is continued in effest.

For the provision for withdrawal after entry of judgment of a de-
posit. made prior to Judgment see Section 1268 0’?




COMPREHENSIVE STATUTE § 1270.06

Tentatively approved September 1970

Section 1270.06. Repayment of amount of excess withdrawal

1270.06. When money is withdrawn pursuant to this chap-’
ter, any amount withdrawn by a person in excess of the amount
to which he is entitled as finally determined in the proceeding
shall be paid without interest to the plaintiff or other party
entitled thereto, and the court shall enter the judgment ze-
cordingly.

. Comment, Section 127006 is the same in substance as subdivision
{g) of forme&Section 1254,

@de of Civil Proced@
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COMPREHENSIVE STATUTE § 1270.07

Tentatively approved September 1370

Section 1270.07. Taking possession does not woive right of appeal

1270.07. The plaintiff does not abandon or waive the right
to appeal from the judgment or to request a new trial by de-
positing the amount of the judgment or taking possession

pursnant to this chapter, .
Comment. Section 127007 is the same in substance as subdivision
(e} of former,Section 1254, Under Section 1270.05, the defendant ma c°§i°:: d‘;i:ﬂ

also retain his right to appeal or to request a new trinl upon the issue
of compensation only even though he withdraws the deposit. This may
be aceomplished by filing a reeeipt and waiver of all claims and de-.
fenses except the claim to greater compensation. Of. People v, Gulier-
rez, 207 Cal. App.2d 759, 24 Cal. Rptr. 781 (1962).




COMPREHENSIVE STATUTE § 1270.08

Tentatively approved September 1970

. Section 1270.08. Deposit in State Treasury unless otherwise required

1270.08. Money deposited as provided in this chapter shall
be deposited in accordance with Section 1268.11 and the provi-
sions of that seetion are applicable to the money so deposited.

Comment. Section 1270.08, which incorporates by reference Section
1268.11, supersedes a portion of subdivision (h) of formerASection
1254,

Code of Civil
Preocedure
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COMPREHENSIVE STATUTE § 2400

Staff recommendation

Procedure
DIVISION 8. PROCEDURE
Chapter 5. Response to Complaint
§2500. Answer

2hoo. (a) Within 30 days of the service of summons upon him
a condemmee shall serve an answer.

(b) The answer shall state:

(1) ‘fThe caption of the action.

(2) & description of the property in which the condemnee claims
an interest and the nature and extent of the interest claimed.

(3) The name and address of the condemnee or the person desig-
nated as agent for service of notice of all proceedings affecting

the condemnee's property.

Comment. Section 2400 replaces in part former Sectlon 1246 of the
Code of Civil Procedure which atated certain requirements for an answer
to a complaint in condemnation proceedinge. Section 2400 retains the re-
guirement that the condemnee describe the property in which he claims an
interest and the nature aund extent of that interest. However, the former
requirement that he set forth an itemization of the damages claimed has
been eliminated. The answer provided by Section 200 is
gimilar in form and effect to the notice of appearance provided in federal
condemnation proceedings. See Rule 71A(e) of the Federal Rules of Civil

Frocedure.



COMPREHENSIVE STATUTE § dLol

Staff recommendation

{Note: This section has not been approved by the Commission.
Further study wiil be undertaken to determine how
right to take issues should be raised and resolved.)

Procedure

§ 240L. Preliminary objections

2401, (a) A condemnee desiring to raise any defense to the
taking of his property shall file and serve upon the condemnor
preliminary objections to the complaint for condemnation within
45 days after the service of summons upon him or within such
longer period of time as is stipulated or as the court may aliow
upon good cause shown. A condemnee who needs additional time to
prepare preliminary objections, shall apply to the court for such
time within the 45-day period.

(b) All defenses shall be raised at one time and in one
document. They may be inconsistent. The grounds for each de-
fense shall be specifically stated. Any defense not raised by a
timely preliminary cbjecticn is waived unless the court for good
cause shown determines otherwise.

(¢) Within such perlod as the court determines is reasonable,
the court shall determine all preliminary objecticns and shall make

such preliminary or final orders as are reguired.

Comment. Secticn 2401 sets forth the procedure to be followed by a

condemnee desiring to raise any defense to the taking of his property.

-oa



COMPREHENSIVE STATUTE § alioy

Staff recommendstion

The section meskes significant changes in form btut is similar in substance
to former law. Formeriy, the condemnee was reguired to raise cbjections
to the taking of his property by demurrer or answer. See

People v, Superior Court, 68 Cal.2d 206, 436 p.2d 342, 65 Cal. Bptr.

342 (1968)(ansver); People v. Chevalier, 52 Cal.2d 299, 340 P.2a 598 (1959)

(e2nswer); Herden v. Superior Court, 44 Cal.2d 630, 268% P.24 9 {1955)

{demirrer). These pleadings have been replaced in condemnation proceede
ings by the answer (see Section 2400 and Comment thereto) and prelimivary
objJections. As hefore, however, the condemnee is required to ralse his
objections early in the proceedings. Subdivision {a) of Section 2401 ree
quires preliminary objections to be filed and served by the condemnee
upon the condemnor within 45 days after the condemnee has been served with
the summons and complaint. This time perled may be extended by stipula-
tion of the parties or upon application and for good cause--for example,
to permit discovery or the acquisition of preliminary appraisal reports
where this information would be vital to an informed declsion (see Sec-
tion 421).

Subdivision (b) requires the condemnee to raise his defenses at one
time, 1n one document and to state specifically the grounds for each
defense. These requirements are generally consistent with former deci-
sional law that, for example, required the condemnee to affirmatively
allege how or in what manner a proposed use would not be public or speci-

fic facts Indicating an abuse of discretion, i.e., an intention not to

-3~



COMPREHENSIVE STATUTE § 2401

Staff recommendation

use the property as resolved. See People v. Chevalier, supra. Failure

to ralse a defense by timely obJection constitutes a waiver of that
defense except where judicial relief is granted upon a showing of good
cause~--for example, where the condemnee has been migled by a condem-
nor's failure to properly plead its statutory authority. See Sections
401(c), 412(vb).

Where preliminery cbjections have been properly and timely raised,
subdivision (c) directs the court to determine them promptly meking any
preliminary or final orders required. Subdivision (c) merely contimues
prior law inscfar as it requires the issues raised by preliminary objece

tions to be tried by the court. See People v. Ricelardi, 23 Cal.2d 390,

14 2,28 799 (1943).

[Note: Subdivision (c) reflects the policy decision that preliminary ob-
Jjectlions should be disposed of promptly--generally well in advance of
the valuation trial, if the latter 18 necessary. Prompt disposition will
vermit the parties to either avoid the expensive preparations necessary
for trial of the issue of compensation or at least plan with greater
certainty concerning the issues that will be involved. Present law pre-
sents a variety of procedures--for example, a hearing held on a2 motlon

to strike a portion of the complaint, People v. Superior

Court, supra; prior, separete trial .es & special defense not C

invelving the merits, County of San Matec v. Bartole, 184 Cal. App.24

lim
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422, 7 Cal. Rptr. 569 (1960); trial in conjunction with the issue of

compensation, Apaheim Union High School Dist. v. Vieira, 241 Cal.

App.2d 169, 51 Cal. Rptr. 9k {1966). It is anticipated that these
will be replaced by special provisions which will be coordinated with
pretrial procedures, but will grant the court disereticn to hear theses

iseues as expeditiously as the circumsiances warrant.)
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COMPREHENSIVE STATUTE § 3500

Tentatively approved September 1970

DIVISION 10. ARBITRATION OF COMPENSATION IN
ACQUISITICONS OF PROPERTY FOR PUBLIC USE

Comment. Division 10 (commencing with Seetion 3500 ) continues without

substantive change the provisions of former Chapter 3 (commencing with
Section 1273.01) of Title 7 of Part 3 of the Code of Civil Procedure.

Far background, see Recommendatvion Relating to Arbitration of Just

Gompensation, 9 Cal. L. Revision Comm'n Reports 123 (1969).

§ Arbitr oy unt of ¢ nsetion authorized

3500, (a) Any person authorized to acquire property for
public use may enter into an agreement to arbitrate any gontraeeray
as to the compensation to be made in connecticon with the aeguisition
of the property.

(b) Where property is already appropriated to a public use,
the person suthorized to compromise or settle the claim arising from
a taking or demeging of such property for ancther public use may
enter into an agreement to arbitrate any controversy as to the coupen-
sation to be made in conpection with such taking or damaging.

(¢) For the purposes of this section, in the case of a public
entity, "person” refers to the particuler depertment, officer, com-

mission, bcard, or governing body authorized to scguire property on

-l
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Tentatively approved September 1970

behelf of the public entity or to compromise or settle a claim

arising from the taking or dameging of the entity's property.

Comment. Sectiom 3500, which supersedes former Section 1273.02 of
the Code of Civil Procedure, authorizes arbitration in connection with
the scquisition of property for public use.

The phrase "compensation to be made in connection with the acquisi-
tion of the property" is intended to encompass any amounts that may be
assessed or awarded in a condemnation proceeding and, specifically, to
ineclude peverance or other dameges.

The term "controversy" is defined, for purposes of arbitration, in
subdivision (c¢) of Section 1280 of the Code of Civll Procedure.

The enactment of this division does not imply that public entities
authorized to purchase, but not to condemn, property are not authorized
to agree to arbitration. See Section 3502(d)~

This division contains no provisions comparable to [Code of Civil
Procedure Sections 12kh, 1246, end 12i46.1], which require that gll
persons having an interest in the propertiy be named as defendents in the
condemnation complaint, permit any unnamed interest holder to inter-
vene in the proceeding, and provide for allocation of the award asmong
holders of various interest. The division assumes that prudence on the
part of the acquiring agency will assure that it agrees to arbitrate with
the person who owns the interest it seeks to acquire. Also, the interests
of persons other than parties to the arbitration would be unaffected by the

oo
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arbitration agreement or the carrying out of that agreement. In short,
an arbitration agreement and award operates cnly as a contract and con~

veyance between the parties to the particular agreement.

Subdivision {a). Subdivision (a) authorizes sny acquirer of property

for public use to agree to arbitrate the question of compensation and to
act in sccordance with the agreement., The subdivislion does not imply that
the public entity must have complied with the formalities (such as the
esdoption of a formal condemmation resolution) commonly preseribed as
conditions precedent to the commencement of an eminent domain proceeding.
Rather, the subdivision contemplates that the guestion of compensation
may be submitted to arbitration whenever acquisition has been suthopized
in the menner required of the particular entity or agency. As the arbitra.
tion agreement ordinarily would commit the public entity to purchase the
property at the amount of the award (see Section 3503), the agreement
should be approved and executed in the same menner as a contract to

purchase property. Cf. Santa Monica Unified School Dist. v. Persh,

5 Cal. App.3d 945, Cal. Rptr. (1970).

Subdivision (b). Subdivision (b) authorizes "perscns" who own, hold,

or control public property that may be taken by eminent domain proceedings
to agree to arbitrate the amount of compensation. Public property may be
taken by eminent domsin proceedings whether or not it is already "appro-
priated to a public use” (see Sections [1240 and 1241])}, end condemnation
bty one public entity of property already devoted to a public use by another
public entity is a fairly common occurrence.

-3-
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§ 3501. EBExpenses of arbitraticn

3501. (&) Notwithstanding Sections 1283.2 and 1284.2 of the
Code of Civil Procedure, the party acquiring the property shall
pay all of the expenses and fees of the neutral arbitrator and the
statutery fees and mileage of all witnesses subpcenaed in the
arbitration, together with other expenses of the arbitration
incurred or approved by the neutral arbltrator, not including
attorney's fees or expert witness fees or other expenses incurred
by other parties for their own benefit.

(b} An agreement authorized by this division may require
that the party acquiring the property pay reasonable attorney's
fees or expert witness fees, or both, to any other party to the
arbitration. If the agreement requires the payment of such fees,
the amount of the fees is a matter to be determined in the
arbitration proceeding unless the asgreement prescribes otherwise,

(e) The perty acquiring the property may pay the expenses
and fees referred to in subdivisions (&) and (b) from funds
available for the acguisition of the property or other funds

avyailable for the purpose.

Comment . Section 3501 supersedes former Code of Civil Procedure Sec-
tion 1273.03. Subdivision (a) of Section 3501 is consistent with the rule

spplicable to eminent domain proceedings that the condemnee is entitled to

b
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recover all "taxable costs." See City of Oskland v. Pacific Coast Lumber

& Mill Co., 172 Cal. 332, 156 P. 46B (1916); City & County of San Francisco

v. Collins, 98 Cel. 259, 33 P. 56 (1893). Subdivision {a) precludes the
parties by asgreement from imposing costs of this nature on the party from
whom the property is being acquired.

Subdivision (b}, on the other hand, does permit the parties to pro-
vide in the arbitration agreement that the party scquiring the property
willl pay reascnable attorney's fees or expert witness fees incurred by
other parties to the agreement. Absent such provision in the agreement,
the party from whom the property 1s being acquired must pay his own

attorney's fees and expert witness fees.
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Tentatively sppraved September 1970

§ 3502. Effect and enforceability of agreements

3502, (a) Except as specifically provided in this division,
agreements suthorized by this chapter are subject to Title 9
(comencing with Section 1280) of Part 3 of the Code of Civil
Frocedure.

(b} An agreement authorized by this division mey be made
whether or not an eminent domein proceeding has been commenced to
acquire the property. If an eminent domain proceeding has been
compenced or is commenced, any petition or response releting to
the arbitration shall be filed and determined in the eminent domain
proceeding.

{c) HNotwithstanding Section 1281.4% of the Code of Civil
Procedure, an agreement authorized by this division does not
waive or restrict the power of any person to commence and prose-
cute an eminent domain proceedlng, including the taking of
possession prior to Judgment, except that, upon motion of a party
to the eminent domain proceeding, the court shall stay the deter-
minetion of compensation until any petition for an order to
arbitrate is determined and, if arbitration is ordered, until
arbitretion is had in accordance with the order.

(d) The effect and enforceability of mn agreesumwent authorized
by this division is not defeated or impaired by contention or

-6-
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proof by eny party to the agreement that the party acquiring the
property pursuant to the agreement lacks the power or capacity to
take the property by eminent domain proceedings.

(e) Notwithstanding the rules as to venue provided by Sections
1292 and 1292.2 of the Code of Civil Procedure, any petition relating
to arbltration authorized by this division shall be filed in the
superior court in the county in which the property, or asny portion of

the property, is located.

Comment. Section 3502 supersedes former Code of Civil Procedure Section
1273.0k., Although Section 3502 provides that arbitration under this division
is governed by the general arbitration statute (Code of Civil Procedure Sec-
tions 1280-1294.2), a few minor modifications in the procedure provided by
the genersl statute are desirable when arbitration is used to determine the
compensation for property acquired for public use.

Subdivision (a). Subdivision {a) makes clear that, in general, agree-

ments %o arbitraete under this division are subject to the general arbitra-
tion statute. See, in particular, Code of Civil Procedure Sections 1285-
1288.8 (enforcement of the award) and 1290-1294.2 {Judicial proceedings
relating to the arbitration or the award).

Subdivision (b). Subdivision (b) makes clear that it is not necessary

to commence an eminent domain proceeding in order to arbltrate under this
division and also provides a special rule concerning the court in which any
petition or response relating to the arbitration shall be filed and deter-
mined when an eminent domein proceeding is pending.

T
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Subdivision {c). Subdivision {c) makes clear that an eminent domain

proceeding mey be begun and prosecuted notwithstanding an sgreement to
arbitrate the question of compensation and that such an agreement does
not impair the condemnor's power to take "immediate possession.” There
is, of course, nothing to preclude the parties from including a provision
in the arbitration agreement that permits the ccondemnor to take posses-
8ion of the property prior to the award in the arbitration proceeding.
Subdivision (c) also provides for staying the determination of compensa-
tion in an eminent domain proceeding pending an agreed arbitration--a
practice provided for as to other arbitrations by Code of Civil Procedure
Section 1281.4. Subdivision (c) contemplates that, if an eminent domein
proceeding is pending, the arbitration award, whether confirmed or not
(see Code of Civil Procedure Section 1287.4), may be entered as the

amount of compensation in the Jjudgment of condemnation. See Cary v. Long,

181 Cal. M43, 184 P. B57 (1919); In re Silliman, 159 Cal. 155, 113 P. 135

(1911).

Subdivision {d). Subdivision (d) makes clear thet an agreement to

arbitrate and tc purchase and sell at the amount of the sward does not
require, and is not impaired by the acquirer's lack of, power to take the

property by eminent domain. Cf. Pecople v. Nyrin, 256 Cal. App.2d 288,

63 Cal. Rptr. 905 (1967); Beistline v. City of San Diego, 256 F.2d Lel

(9th Cir. 1958).

Subdivision (e). Subdivision (e) requires that petitions relating to

srbitration be filed in the county in which the property lies. The venue
-Be
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provided by this subdivision corresponds with the rule as to venue for

eminent domain proceedings. See Code of Civil Procedure Section 1243.




COMPREHENSIVE STATUTE § 3503

Tentatively approved September 1§70

$ 3503, Abandonment of acquisition

3503, (2) Except as provided in subdivision (b), an agree-
ment authorlized by this division may specify the terme and condi-
tions under which the party acquiring the propertiy may abendon the
acquisition, the arbltration proceeding, and any eminent domain
proceeding that may have been, or may be, filed. Unless the
agreement provides that the acquisition mey not be abandoned, the
party acquiring the property may abandon the acquisition, the
arbitration proceeding, and any eminent domain proceeding at any
time not later than the time for filing and serving & petition or
Tesponse to vacate an arbitration award under Sections 1288 and
1288.2 of the Code of Civil Procedure.

(b) 1If the proceeding to scquire the property is bandoned
aftes the arbitration sgreement is executed, the party from whonm
the property was to be acquired is entitled to recover (1) all
expensee reasonably and necessarily incurred (i) in preparing for
the arbitretion proceeding and for any judieial proceedings 1n
connection with the acquisition of the property, (ii) during the
arbitration proceeding and during any judicial proceedings in con-
pection with the acquisition, and (iil) in any subsequent judicisl
proceedings in connection with the acquisition and (2) reasonable
attorney's fees, appraiesl fees, and fees for the services of

other experts where such feee were reasonably and necessarily
w10~
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incurred to protect his interests in connection with the acquisition
of the property. Unless the agreement otherwise provides, the amount
of such expenses and fees shall be determined by arbitration in accord-

ance with the agreement.

Comment. Subdivision (a) of Section 3503 permits the parties to the
agreement to provide whether and under what conditicns the acquirer may
abandon the acquisition. If the agreement dcoes not so provide, the party
who was to have acqulred the property may abormdon the acgulsition within
the time within which a petition or response <o vacate an arbitration
award may be filed and served. Generally, this pericd is 100 days after
service of the award or 10 days after service of a petiticn to confirm an
award. See Code of Civil Procedure Sections 1288-1288.4. See also

Coordinated Constr., Inc. v. Canoga Big "A," Inc., 238 Cal. App.2d 313,

47 Cal. Rptr. T49 (1965}. Subdivisicn (b)--which makes clear that the
right of the "condemnee" to recover certain expenses is not subject to
modification under the arbitration sgreement--is consistent with Section
[1255a] which prescribes the rule governing abandenment of s judicial

condemnstion action.

~11-
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§ 350k. Recordation of agreements

350k, (a) An agreement authorized by this division may be
acknowledged and recorded, and rerecorded, in the same manner and
with the same effect as a conveyance of real property except that
two years after the date the agreement is recorded, or rerecorded,
the record ceases t¢ be notice to any person for any purpose.

{(b) In lieu of recording the agreement, there may be re-
corded a2 memorandum thereof, executed by the parties to the agree-~
ment, contalning at least the following information: the names of
the parties to the agreement, a description of the property, and
a statement that an arbitration agreement affecting such property
has been entered into pursuant to this division. Such memorandum
when acknowledged and recorded, or rerecorded, in the same manner
as a conveyance of real property has the same effect as if the

agreement itself were recorded or rerecorded.

Comment. Section 3504 supersedes former Code of Civil Procedure
Section 1273.06+ Section 3504 permits an agreement authorized by this
division, or a memorandum thereof, to be acknowledged and recorded to
afford "constructive notice" to subsequent purchasers and lienors.
Arbitration rules may provide for the escrowing of an instrument of

transfer {see, e.g., Sections 1, ki, and 45 of the Eminent Domain

-19-
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Arbitration Rules of the American Arbitration Association (June 1, 1968)),
but such an escrow would not, of itself, protect the "condemnor” against
subsequent transferees. Section 3504 provides a means for obteining such
protection (see Civil Code Sections 1213-1220) and is calculated to make
unnecessary the filing of an eminent domaln proceeding for no purpose

other than to obtain the effect of a lis Eenden .

-13-
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CIVIL CODE § 1001

Tentatively approved April 1970

CIVIL CODE § 1001 (repealed)

Sec. « Section 1001 of the Civil Code is repealed.

LO0L r - AR ¥ -pErech -Ma¥y-Wibheut -further -Llogiskative -satieny
sequire -privete -preperiy -fop -any-use -speeifisd-in-Soetion-1238
of ~the ~-gede -ef ~-Givil -Pressdups -aithep -by -consernt -of ~-the -gwnen -gr
by -proecedings -had -undor-the -provisiens-pf-Title -Iy-Bart-3y-of
Ehe-Geée-ef—GiviL-Preaeéere;-ané-any-gapaen-saaking-te-aaquirn
preperty-for-any-of -the -uses -mentioned-in-such-Title-is-"an
agent-of -the-State, " -er-a-"persen-in-charge-of -such-use, -within
the -mesning -of -these -temc ~-as-used-tn-sweh-Title»--This-seation
Bhakl-be -ie-foree -From-ard-afier-the -Fourth-day-ef-April,

sighitoen-hundrad-and -seventy-twae

Comment. Section 1001l is repealed because it and Section 1238
of the Code of Civil Procedure (also repesled) are superseded by
Section 300 of the Eminent Domain Code and by specific statements
of the condemnation authority of particular persons for particular

public uses which are found in the various codes.

-1 -
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CODE OF CIVIL PROCEDURE § 1238 (repealed)

Sec. . Sectien 1238 of the Code of Civil Procedure is
repealed.

1238, --Bubjeet-te-the-provisiens-of-this-bitkey -the-right
of-eminert-dewain-pay-be-axereised-in-behalf-af-the-following-

pubtic-uses+

SUBDIVISION 1

3r--Periifientionsy-Mmagasiness-arsenatsy-Navy-yardes-Navy
and-Army-statienes-tightheouses; -range-and-beaeon-1ighsay-censs
surveyey-ard-all- ether-public-uses-autheriged-by-the-Covarnamert

of-the-United-Btates

Comment. Subdivision 1, which was intended to authorize taking
for federal purposes, is not continued since it no longer serves any
useful purpose. The 1872 Code Commissioner's Note to subdivision 1
cites two California cases expressing doubt that the federal govern-
ment had an independent right of eminent domein. It is now clear,
however, that federal eminent damain power is not dependent on state

authority and cannot be limited by the state. Xohl v. United States,

91 U.8. 367 (1875); C. M. Patten & Co. v. United States, 61 F.2d 970

(oth cir. 1932).
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SUBDIVISION 2

3 r--Pubkie -bathdings -and -grounds -Eop -nse -of w ~stabe r-an
any -stabe -insbitubbon; -or -any -institubion-within-tke -Sbate -of
Salifernia ~which -ko-exempt -Erom -taxation-under-the ~ppevisions
oF-Seetbier-ta;-of -Arbiele XIXl-of -the -DJenstibubien -of -the -State
ef-Baliferntay-and-all-othar-publie-uges-authopized -by-the -Logis-

katepe-eof-the-Shate-af-Gakiferniar

Comment, Inscofar as subdivision 2 authorizes takings for state
purposes, it is unnecessary because it has been superseded by the much
broader condemnation powers conferred upon the Director of the Department
of General Services and the State Public Works Boerd. See Govi. Code
§§ 14660-14662. See also Govt. Code §§ 15853-15858. 1Insofar as the
subdivision might authorize condemnation on behalf of a state other
than California, it is not continued. Takings under the eminent
dcmain power of cne state for the benefit of another state raise
serious problems under the public use doctrine. See 1 P, KNichols,
Eminent Domain § 2,112 (3d ed. 196k)}. If property is to be con-
demned by or for another state for a particular purpose, the taking
should be anthorized by a specific statute dealing with the specifie
situation. E.g., Water Code § 5901, Art. VI, § A (Klamath River

Basin Compact). The authorization in subdivision 2 for acquisitions
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for nonprofit colleges and universities ("institution . . . which is

exempt from taxation under the provisions of Section 1la, of Article

XIII of the Ccnstitution of the State of California") is continued

in Section 30051 of the Education Code. The reference in subdivision
2 to "all other public uses authorized by the Legislature of the

State of California" wes superfluous and had no substantive effect.
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Subdivision 5

B+ --Raeadsy-tunneics-ditehes;-flumess-pipess~aerial-and
surfaece-tramvays-and~-dunping-places-fer-vorking-miness-alse
eubietay-nasural-or-otBervigey-for-the-flewy-deposit-or
eerduet-ef-tpitings-or-refuse-matter-frem-niness-alee-an
eeedpaney-in-cemmen-by-the-cWners-eor-pessesscro~of-difforens
Bingp-ef-any-plaece-fer-the-flowy-depesity-er-conduet-af

tailings-er-rafuge-matier-frem-theivr-geveral-pinea~

Comment., Subdivision 5 is not continuwed. It is clear from
the langusge of the subdivision itself, and from the statute that
it superseded (Cal. Stats. 1870, Ch. CCCCIV, p. 569), that the
Legislature intended to authorize takings by individusl mine cwners
to facilitate the working of their mines. However, the Callifornia
courts have refused to give the subdivision its intended application

or any effect whatsoever. Sutter County v. Nichols, 152 Cal. 688,

93 P. 872 (1908); Amador Queen Min. Co. v. Dewitt, 73 Cal. LB82,

15 P. 74 (1887); Lorenz v. Jacob, 63 Cal. 73 (1883); Consolidated

Channel Co. v. Central Pac. R. Co., 51 Cal. 269 (1876). Although

the courts have not held the subdivision unconstitutional, they
have invoked the constitutiomal doctrine of public use to prevent
any teakings under the subdivision. The only possible application

of the subdivision might have been under the former Flacer Mining
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District Act {Pub. Res. Code §§ 2401-2512, repealed Cal. Stats. 1953,

Ch. 1365, § 1, p. 2935). See Black Rock Placer Mining Dist. v.

Summit Water & Irrigation Co., 56 Cal. App.2d 513, 133 P.2d 58 {1943).

Although the repeal of that act did not affect the existence or
powers of any district previously organized pursuasnt to the repealed
act, there are no such districts presently reporting financial

transactions to the State Controller. See Financlal Transactions

GConcerning Special Districts in California (Cal. State Controller

1965-66). The repeal of subdivision 5 does not, of course, affact
in any way the power of the appropriate public entity to provide -
a byroad where necessary or desirable under the Street Opening Act

of 1903. See Sts. & Hwys. Code §§ L4008, L008.1, L0gO,

——
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Subdivision 6

éq—-By?eads-ieaéiag-??emrhighwaya-te-resiéeaees;-faymsg-minee;
midlgy-faeteries-and-buildings~for-operating-machineyyy-oF-necesEa¥y

$e-¥en eh-aRy-propersy-used-for-publiec-parposess

Comment. Subdivision & is superseded Yy Sections 4008, 4008.1, and
4120.1 of the Streets and Highways Code. These sections provide a procedure
foar the establishment of byrcads--roads, open to public use, that furnish
access to an existing public road from or primarily from otherwlse isolated
property--under the Street Opening Act of 1903. Private persons have no
right to condemn property for byroads. The former law was unclear, there

being no case precisely in point. See General Petroleum Corp. v. Hobson,

23 F.24 349 {1927 )(prospecting for oil not a use listed in Section 1238);

City of Sierra Madre v. Superior Court, 191 Cal. App.2d 587, 12 Cal. Rptr.

836 (1961)}{1land developer not authorized to bring condemnation action in

name of city). Cf., Linggi v. Garovotti, 45 Cal.2d 20, 286 p.2d 15 (1955)

(private individual may condemn sewer easement over his adjoining property).

See also Sherman v. Buick, 32 Cal. 241 (1867)("byroad” a public use for which

county could acquire property).
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Subdivision 9

G+--Reade- fer-transporiatien~-by-traetion-engines-or-yoad

reeemetivess

Comment. Subdivision 9, which was enacted in 1891, is

cbsolete. Traction engines and rged locomotives--essentially

steam powered locomotives which ran on wheels rather than tracks--have long
o been consldered collector's items. See Clymer, Album of Historleal Steam
Traction Engines (1949); J. Fisher, Road Locomotives, 3lst Annual Rep. of

the Amer. Inst. of the City of New York 1870-1871, at 877; Gilford, The

Traction Engine 1842-1936 (1952).
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Subdivision 10

10+--0il-pipediness

Comment. Subdivision 10 is superseded by Section 615 of the Public
Utilities Code which grants the power of eminent domein to pipeline corpora-

tions. See the Comment to Section 615.

-6.5-
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Subdivision 14

3he--Cemeberies-for-the-burial-of-the-deady-and-endarging-and

adding-to-the-same-and-the-grounds-shereefy

Comment. Subdivision 1% is unnecessary because all public entities
that operate cemeteries have specific authority to condemn for cemetery
purposes. The state's authority appears in Government Code Section 15853.
The cities' authority appears in Government Code Section 37350.5. BSee also
Health and Safety Code Section 37681l. The authority of public cemetery
districte is in Health and Safety Code Section 8961. Private cemeteries
are not authorized to condemn property. See Health and Safety Code Section

8500.

e b, T
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Subdivision 15

15---The-planisy-ar-any-part-thercefy-er-any-vecerd-tharein
ef -ail-persensy~firme-or-earperatiors-heroteoforey-new-ar-karaafier
eRgaged-in-the-business-af-searehing-publia-recordss-or-publishing
public-recerde-er-tnsuring-op-guaraniecing-titles-to-roal-properiyy
ineladiag-all-eapiea-sf,-and-all-abatraets-erFmemeranda-takea-£rau,
publie~¥aeerdsy-whiek -are-ownad-byy-or-in-the-possessieon-efy-sush
poFrsensy -firms-or -corpeoraticons-or-which-are-used-by-thom-in-thair
respeativa-businesses; -previded; -howsvary-that-the-right-of -emineni
demain-in-bekalf-of-tha-public-~uees-Hertiened-in-this-subdivigien
may-be-eHercised eniy-for-the-purpsses-of-restoring-er-replacing,

\ $n-whele-or-in-party -publie-yocerdsy er-the substanes-ef-publie
regevdey-of-any-eity;-gity-ard--county,-esupty-er-cther-maniaipaliityy
which-reegrds-have-Eeeny-or-may-hereafior-bey-lost-gr -deatroyed-by
eenflasration-er-sther-publie-salamitys-and-prPovided-furthar,-that
sugh-right-ghatl-be-axercised eniy-by-the-eityy-eity-and-eounbyy
esunty-or-muaisipality-vwhese-recordsy-er-pari-of -whosa-rocerdsy

bave.-been, -oF may-bey-se-lest--er-dasireyed~

Comment, Subdivision 15 is superseded by Sections 14770 and

53030 of the Government Code.
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Subdivision 16

16---ExpeBitiens-er-faiva-in-nid-of-which-the-granting-of -publie

meReye-er-ether-things-of-vatue-has-been-avtheriged-by-ihe-Coanastitutions

Comment. Subdivision 16 is obsolete and merely duplicates other specific
grants of condemnation authority.

All public entities that might utilize the power of eminent domain for
fair or exposition purposes are specifically granted the power of eminent
domain., Specific grants are made to the state (Govt. Code § 15853), cities
(Govt. Code § 37350.5; see also Govt. Code § 5033L), counties {(Govt. Code
§ 25350.5; see also Govt. Code §§ 25900-25908), districet agricultural sssocia-
tions (Govt. Code § 15853; see also Agri. Code § 4051}, and citrus fruit fairs
{Govt. Code § 15853; see also Agri. Code § W701). Private fair corporations
(3;5;, Civil Code § 620) do not have the power of eminent domain.

With the repesl in 1949 of all gpecial constitutional grants in aid of
private expositions, subdivision 16 became cbsolete, (The subdivision was
enacted in 1911, apparently as a grant of eminent domain power to the Panama-
Pacific International Exposition Company. See former Cal. Const., Art, XI,

§ Ba.) But see County of Alameda v. Meadowlark Dairy Corp., 227 Cal. App.2d

80, 38 Cal. Rptr. 474 (1964)(subdivision 16 relied upon to authorize condemna-
tion by a county for fair purposes on the theory that the Constitution grants

to counties a tax-exempt status which. is o "thing of value . . . authorized
=T.1-
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by the Constitution" within the meaning of subdivision 16). However, subdivi-
sion 16 is no longer necessary because counties now have a specific grant of
condemnation authority. Govt. Code § 25350.5. 8See also Govi. Code §§ 25900~

25508.
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Subdivision 19

10+ --Fropagatisar-rearingy -plantingy-4istwibuticry-proteebion-er

egneervation-of~Fichey

Comment . - Bubdivision 19 duplicates suthority found elsevwhere in the codes
to condemn for fish comservation purposes., The power of state agencies to
condemn is found in the general authorization of Government Code Section 15853
and the more specific grants to specific agencies. E.g., Water Code Sections
253 and 11900, and Fish and Game Code Sections 1120, 1301, 1345, 1348. See

State v. Natomas Co., 239 Cal. App.2d S47, 49 Cal. Rptr. 64 (1966). The

authority of counties to condemn is found in Government Code Section 25350.5;
see also Fish and Game Code Sections 1150 and 13100. The authority of special
districts, if any, is to be found in their particular authorilzing grants. See,

e.g., Monterey County Flood Control and Water Conservaetion Dist. v. Hughes,

201 Cal. App.2d 197, 20 Cal. Rptr. 252 (1962), in which the district's power

to condemn for recreational purposes was upheld based upon & general condemna-

tion power in its suthorizing statute plus policy statements in the Water Code t
that fish and wildlife values, both economic and recrestional, were to be :
given consideration in any flood contrel or water conservation program.

Private persons do not have the right to condemn for fish conservation purposes.

‘7 -5“
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Subdivision 21

2ir--ABy-work-er-underiaking-ef-a-eidy;-asanty;-er-eiby-and
fenkty;-housing-autherisy-er-commigsiony-oF-cthey-petitieal-sub-
divisien-er-publie-bedy-ef-the-Siates--{a)- -to-demolishs-elear-or
rempova-baiidings-frem-any-area-vwhieh-ig-detrinental-te-ske-safetyy
beaith-and-morals-ef-the-people. by-reasen-ef-tha-dilopidatieny
svererowdingy-fantty-arrargenent-oF designy~laek-of-venbitasien
er-saRttary-faeilities-ef-the-dwellinga-predaminating-in-guek
areasy or-(b)-te previde-dwellings;-aparimense-er-ecther-1iving
accemedasiens-for-pergons-or-famities-whe-taek-the-apount-of
ineeme-vhieh-is-neecssary-fas-determined-by-the-bedy-engaging
in-said-werk-or-underteking}-te ensble-them-te-1live-in-deecenty
safe-and sanitary-dwellirgs-witheubt-evererovwdings
Comment. Subdivision 21 is unnecessary because it merely dupli-
cates express grants of the power of eminent domein given the agencies
engaged in slum clearance and low rent housing by other statutes. Thus,
housing authorities, which may be activated within any city or county,
mey condemn property for slum clearance, construction of low-cost
housing, or construction of farm labor camps. Health & Saf. Code
§§ 342Lo, 34325, 36059(i). See also Health & Saf. Code §§ 3487k,
34875, 34879 (limited dividend housing corporations). The addition of
Sections 35167-35171 to the Health and Safety Code to grant condemna-

tion authority to community land chest corporations {nonprofit



¢

CODE OF CIVIL, PROCEDURE § 1238

Tentatively approved June 1970

corporations formed under Health and Safety Code Sections 35100-.35237
to provide "housing in rural and suburban areas for families of low
incame") provides all of the agencies covered by subdivision 21 with

adequate condemnation authority.
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Subdivision 22
22z--Perminal-facitibicss-londss-or-structures-for-the-reeeiply
sransfer-er-detivery-ef-passengerg-or-property-by-aAy-cemon-earrier
eperatinz-Hpen-aRy-pubtie-highway-ep-watervay-in-this-astate-betweern
fined-ternini-eor-over-a-regular-reutey-er-fer-other-termipnl-faeiiitiesn
. ef-any-sueh-earriers
Camment. VSubdivision 22 is superseded by Section 622 of the Public
Utilities Code.

-9.1-
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Code of Civil Procedure Sectiocn 1238.1 (repealed)

Sec. . BSection 1238.1 of the Code of Civil Procedure is
repealed.
1938+1y--Bubjeet-teo-the-provisions-of-this-titley-the-pight-of
eninent-domain-may-be-exereiced-in-behalf-ef-the~following-pubiie-usens
ir--ff-plreet-paritiffy~-0ff-sbreat-metop-vehicle-parking-placesy
tnetuding -preperby-neeesgary-er-eonventeri-feoy-ingress-therebo-er-aegress-
therefremy-eptabiinhed-by-any-eity-or-eity-apd-eounty-for-publie-use~
Comment. Section 1238.1, which applied only to cities and to the City
and County of Sen Francisco, has been repealed as unnecessary. Cities are
authorized to acquire property for parking facilities by numerous other
statutes. Some of these authorizations contain express powers of condemnation.
E.g., Govt. Code § 54031; Sts. & Hwys. Code § 4090 {a) (b) (off-street
perking asuthorizaeticns); Govt. Code § 54341 (off-street revenue-producing
parking); Ste. & Hwys. Code § 31506 (d) (off-street vehicle parking districts);
Sts. & Hwys. Code § 35108 (3) (off-street parking districts); Sts. & Hwys.
Code § 32802 {b) (off-street parking authoriﬁies). Other statutes merely
provide for acquisition of the necessary property. E.g., Govt. Code § 37353(a)
{off-street parking); Govt. Code § 54061 (off-street stadium-coliseum

perking); Sts. & Hwys. Code § 36000 {a) (off-street business area parking

=10~
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facilities). However, these latter statutes are both augmented and supple-
nmented by Section 37350.5 of the Government Code which has beern added to
provide: "The legislative body of any city may condemm any property neces-
sary to carry out any of the powers or functions of the city." Cf. City

of Apaheim v. Michel, 259 Cal. App.2d 835, 66 Cal. Rptr. 543 (1968). Thus,

retention of Section 1238.1 would add nothing to the condemnation authority

given cities by other statutes.

~lle
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Tentatively approved September 1970

Code of Civil Procedure Section 1238.2 {repealed)

Sec. . Section 1238.2 of the Code of Civil Procedure is
repealed,

3238+2+--Bubjeet-to-the-provistens-of-thio-bitley-bhe~-pight-of
entnenb-dematn-pay-be-enevoispd-in-behaif-ef-tho-forlowing-publia~-uses+

irv==Faymersi-Free-Marketr--Consigueic~-preperiy-at-gre-gite
neeesaary-for-the-entablishrent -of-a-farnersi-frac-parket -solely-for~
$he-voRding-of-Fresh-Eruii~and-vegetablesy -ineluding-property-neaca sary
er-eenventent -fer-ingresn-thevebo-or-egress-tharefron-pay-be-acquired
urder-shis-title-for-a-publie-uae~-by-a-eeunty-er-aity-and-ecunty-vheae

avepage-popuiation-per-square-nite-ig-mere-than-sen-thousand-pearsens

Comment. Section 1238.2, which applied only to the City and County of
San Frencisco, has bepn repealed as unnecessary. The section obviously was

f
intended to facilitate a particular acguisition.
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Staff recommendation (September 1970)

Code of Civil Procedure Section 1238.3 (repealed)

Sec. . Section 1238.3 of the Code of Civil Procedure is repealed.
3238+3r--Subjeeb-to-the-previsiens-ef-thic-titley-the ~pight-of
exntaent-demain-Ray-be-anereised-in-behalf-of-the-Follewing-publie-uses+

iv--Fropersy-~inmediatelry-adjaeent-te~-and-seesssary-for-the-opera-
$ion~-oP-aupaRFion-of-a-Renprefit-hesplital-bhen-in-existense-and-engaged
in-seientifie-repesreh-ap-ar~educationat-aebivity-and-the-aequinibien
ef-whieh-bas-been-eersified~-as-nesessary-by-the-Dircetor-of-the-Staie
Department-of-Publie-Healthy-akeepb-thab-properiy-deveted-to~-use-for
the-neiiefy-earey-ar-bpenbment~-of-the-gpiritualy-gentaly-e¥-physieal
£3tnese-er-ailmenb-of-humans-skaii-pet-be-taken-under-thin-seetiony

Bv--As-used-in-this-seebiony-"nonprefit-hospitall-means-any-health
eerber-e¥-generalty ~-subeveulosiny -rantaly ~akrenie-discasey-cr-ather-type
ef-hespisai-heiding-a-licenge-in-geod-sbanding-1asued-undep~-the-pro~
vieiong-of-Chapber-L~af~-Divisten-2~-af-the-Heatth-and-Safety-Code-and
sweed-and-aperated-by-a-fundy -Foundation-or-acrperationry -no-pars-af-the
Bet-earringe-of-vhieh-inuresy-o¥-Eay-iawfuliy-iruprey-to-the ~bonefit-ef

aRy-privase-~-shavebelder-er-individuaty

Comment. Section 1238.3 is superseded by Section 1427 of the Health

and Safety Code.
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* Tentatively approved March 1970

Code of Civil Procedure § 1238.7 (repealed)

Sec. . Section 1238.7 of the Code of Civil Procedure is
repealed.

3238,7--Subjeet-ba-the-provisicns-of-this-titley-the-right
ef-eninent -demain-may-be -exereised-in-behalf-of-the-fellewing
publie-usess

1:--Prepersy-as-a-sourea-ef-earth-£ill material-fer-usa
in-the-develepmert~of -a-sehenl-site-by-8 sehool-districet-which
is-situated-vhelly-er-parbly-within-a-eibty-er-eity-and-covnty
having-in-exeess. of-750,000-poputation-and-an-average-population

per-sguare-mile-of-more-than-U ;500-perscrey

Comment. Section 1238.7 is repealed as unnecessary since
Section 1047, which is added to the Education Code, permits condem-
nation of any property necessary to carry out the functions of the
district and therefore would permit condemnation of an earth fill

source. See also Section 350 of the comprehensive statute,

=1l=
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Tentatively approved Beptember 1970

Code of Civil Procedure § 1242 (repealed)

:243,--{a}-In-all-cases-whore-land-ic-reguired-for-public
daey-gueh-uge-mast-be-lecated-ir-the-marner-whish.will-be-nest
eempabible~with-the -grentesb-public-goed-and-tho-loast-private
tajuryr

¢b}-Bubjeet-to-Seebien-12U2,55-a-persen-having-the -pawer
ef-eminent-demain-may-enter-uper-preperby-to-make -studiany
gHFPveysy-eXamingtienss-testas-seundings -or-appraisals-or-te
eRgage -in-simitar-activitios-reasonably-related-to-the-purpose
fer-whieh-the-power-may-be -axereised,

¢e)-The-Liabilityy-if-anyy-of-a-public-entity-for-demages
te-preperty-that-arice-frem-tho-ontry-and-aativities-mantionad
in-swbdivisien-(b)-is-determined-by-Section-Bl6-ef-the-Govern-
mept-Cedew

{4} --Apy-persen-that-has-the-powsr-of-ominent -demain,
other-than-a-pubkio~-antityy-is-Liable-for-damages-te-proporty
tkat-arige-frem-the-erntry-and-astivities-mentionad.ip.aubdivi-
sign-(b)-to-the-came-extont-that-a-public-enbity-is-1iable-for
sueh-damages-under-Seeiien-Bl6-ef-the-Covernment -Cods

fe}-As-used-in-this-seationy-Upublic-antity”-means-a-publis

enbity-as-defined-in-Seaeticn-5811.2-0f-the-Covernmert-Ceda.

-15-
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Comment. Section 1242 is superseded by provisions of the Eminent

Domain Code. The disposition of the section is indicated below.

Section 1242 Eminent Domain Code
Subdivision (&) ===eevecnmeaa [to be determined later]
Subdivision (b) =-=avr=- --== § 500
Subdivisions {c), {4} =ews-- § 501
Subdivision () =eece-cea- --  unnecessary, see § 108

~16-
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Tentatively approved September 1970

Code of Civil Procedure § 1242.5 (repealed)

3242y5-~fa)-In-any-ease-in-whieh-sho-entpy-and-astivities
mentioned-in-gubdivicien-{b} -ef-Seetion~-1aU2-will-subject-the
perder-havipg-the -pevwer-of -epinent -demain-te-liability-under
Seetion-816-ef-the-Governmment-Gedey-hefore-making-sueh-enéry
and-undertakins-such-aasivitieay-the-parser-chati-seaures

{1} --The-written-eensent-of-the-owner-to-anter-upen-his
preperby-and-te~-undertake-euch-activitiesy-oF

£2}--An~erder-for-antry-£from-the-guperior-court-in-aceerd-
anee-with-cubdivisien-{b)r

{b)-~-The-persen-ceaking-to-entor-upen-the-preperty-shall
petition-the-eouri-for-an-order-permitsing-the-entry-and-shalld
give-gueh-prior-Rebice-fo-the-ewner-of-the-preperby-as-ike
esurt-detarmines-ig-approprinte-urder~the-airavnstances-ef
the-pariicular-eages-~Ypen-such-petition-and-after-puch-reties
has-keen-givens-the-eouri-shall-deterrine-the-purpese-for-the
enbryy-she-pature ~and-seepe-af-the-petivities-reasenably-necas-
pary-te-peecmpiish-aueh-purpesay-ard-the-prebable-ameuns-of
esmpensation-te~be-paid-ie-the-ewner-of-the -preoperty-for-the
aetual-damage -to-the-preperiy-aBd-interference-witkh-its-peas-

sessien-and-user--After-guch-determinationy-the-ceurt-may-issue
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d4s-order- perwitddng- the- endrys - - The- order- shall- presoribe- the
purpose- for- the- entry- and- the- nedure- and- seope- of - the- actdvi-
‘iee-to be- underieken- and- shell- reguire-the- pereon- seeking- 4o
enter-to-deposis-the-prebablie-anovat-of -corpensaiion.in.the
manner-provided- in-Bection-1Ph3s6+

fe}-AL-aay-tima-after-an~- order-has-beer-pede-pursuani-te
subdivision-{b};-either-party-may;-upen-nesiced-nobieny-re-
guest-the-court-to-determine-vhekher-the-nature-and-seope-of
the-activities-reasonably-necessary-<o-aceenplish-the- purpese
of-the- entry-should-be-neodified-or-whether-the- anount- do-
posited-is-the-probable-amount- of- compensation-thet-will-be
avarded: --If-the- esuri- deternines-tnat- the- nature- and. seope
of-the-aetivities- £o- be-underiaken- or-ihe- amount- of-Lhe-deposit
should-be-modified; -the- conrd- shell-make- ite- order- preceribing-the
feeesIAry-Shange s,

{43-- The- cotrt- shall-retain-the- amouni- deposited under-this
seetion- for-a- period- of- gix- nonthe- fellowing- the- terminaiion- of
the - entrys- - Suel- axount- shall- be- held,- irnvesied,. deposited,- and
st sed- 41 aecordance- sdh- Seetdon 125k,

{1)- Thre- owner- 45 entitded- to- recover from- the- percon- who

enbered iris- property- the- amoudt- neeessary-4o- compensate- Lhe

-15-
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evRer-fer-any-damage-whieh-arises-out-of-the-~entry-and-for
hig-eenri-essisy-and-reasenable-attorney-fees-se-be-fixed-by
the-eeursy-in-the-preeceding-nnder-this-seetion---Whepe-a-depesit
has-been-mpde -pureuant-te-this-seetion;-the - ewWner-mays ~Hpen
Raticed-petion-pode-witkhin-sin-monihe-fellewing-the-Sermination
of-the-entry;-requent-she~eouri-to-deternine-the-ameunt-he-is
entitlied-to-recever-under-this-subdivisionr--Theraupeny-tha-court
ghail-deitermine-dueh-ameunt-and -avard-it-te-the-ownepr-and-tke
wmoRey-en-depesit-ghali-be-available -for-the-payrsni-of-suak
ameuRby-~-NHethikg-in-thig-subdivigion-affeeta-the-availability

ef -any-ether-romedy-the-owner-pay-kave-feop--the-damaging-eof-kis

Bropersyr

Comment. Section 1242.5 is superseded by provisions of the Eminent

Daomain Code. The disposition of the section is indicated below.

Section 1242.5 Eminent Damain Code
Subdivision {8) =--=reeeememmme .- § 502
subdivision (b} ==e--=m--mceeoaommamaanneana § 503
Subdivision (o) ww-mcevommmmmma el § 504
Subdivision {d) =-=m-mmmmme e § 505
Subdivision {&) =-==-e-mmee s § 506
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Section 1243.4 {repealed)
Secmoxy . Section 12434 of the Code of Civil Procedure

byseughhia-themméaabéee%hﬂaeeen&iﬁomm
serdbod by law: :
Comment. Section 12434 is superseded by Section 1269.01 of the

Eminent Domain Code.




CODE O
Tentative
1243.5 {repaaled)

Sme. . Section 1243.5 of ode of Civil Proced
repealed.

3243:6. +fa} In any procecding in cminent demain; i the
plointi lo evthorised by law to take immediate ponsescion of
the propesty sought to ba condemned; the plaintilf may, ot any
time alier the isseanee of pawraons and prior to the entey of
judgment; applyx ox porte to the eourt for an order determine
ing the amount to be deponited a5 security for the pavment of
the just compensation wideh will be made for the taldng of the
be v the amount the eourt determines io be the probeble just
compensation which will be made for the telring of the prep-
enty and any demape incident thevrete: Afier depeniting the
seeRrity; the plaintiff seay, at any time prior to the enlry of
Judgement; apply ex parie to the ssart for an order suthorising
it 4o tale inpsediate pemession of and to use the propesty
sought 16 be vonderaned:

b 12 the court delormines that the plaintiff is entitled to
take the proposty by ominent downin and to ioke immediote
posseosion thereof; and i the evurb detemmines that the plais-
oo the plaineiit te tale immediate pecsrasion of nnd te une the
propesty seaght to be condemned: The onder suthoriving im-
%gg

% ined: bo
tahe posiession of the preperty which date; unless the plain-
til reguests & later daie; shail be the earliest date on whieh
the plainti would be catitied o talte poosession of the
proparty £ sepvice were muade mnder subdivision fe} of
this seetion on the day the onder is mede:

e} A4 teant 20 days peier to the Hme poosecsion is taken;
$the plaintid chall sesve & copy of the onder on the vecord
ewner or owaers of the property sad on the sccapunis; ¥ any:
Serwice of the order shell be made by povsonnl scrviee unlens
the person on whom serviee in to be mode hes previossly ep-
peared in the procecding or has provicusly boow served with
& oupy of the summens and complaint in the meaner pre-
pepibed by law; in which ense pemvdee of the onder may be
sade by meid apon soeh person and hin attormey of recerd;
i any. I o peraen upen whost a eopy of the order authorising
imraediste posension i vequized to be persenally perved wnder
thiy peotion pesidos ont of the Stote; on has depanted frem the
Biate or eannot after due diligence be found within the State;
the plaintiff may in liow of such persenel pervice send & eopy
of the erder by registered on cextified mait addvessed o saeh
povsen &b hin last Jmeown addvens: If & eopy of the erndor is
sent by registered or eertifled mail in Hew of pergonsl noxvies;
the plaintil shall fle an afidevit in the proceeding setting
wavo been made; The court may for geed caune sheown by aff-

davit; authopine the pleintif to talm posseasion of the propesty
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mwemyé%&eﬂwaﬁmm
upen & Feeord ownor nol ceeapying the preperty: A amgle
sepviee Hpon o mailing to those et the same address sball be
sutfieient: The eourt mway; for good eause shown by allidavit
shorten the iime specified in this vabdivision to & peried of
nob losa thas thres dave: .
s ueed i this subdivision; “record owner or ewners of the
propertyl meuns both the person or persohs in whese name
the logal title fo the fee appeors by doeds o» other inslanents
duly meecorded in the seconderls offiec of the couniy in whick
the property is located and the pernon or perecns; if env; in
possession of the property under a waitien and duly reconded
iense or agrecment of purehnoe:
{é}ﬁta&y%maﬁﬁrthemﬁh&em&emer&uauﬂaﬂ-
mmﬁmﬂm&amﬁmmmﬁ

may aot be given in evidenee on referped to in the trial of the
imone of compennation-

) The plaintif shall not be keld to bave abandewed e
m&&ezghﬁ%wpulﬁm&eﬂwbyhhngm
meﬁt&em&&mmﬁh

Comment. Bection 1243.5 is superseded by Chapter 1 {commencing
with Seetion 1268.01) and Chapter 2 {commencing with Seotion

1269.01) of Division 7 of the Eminent Domain Code.’ The
provisions relating to the deposit are superseded by provisions eon-

. tained in Chapter 1; the provisions relating to an order for possession

prior to judgment are superseded by provisions contained in Chapter 2,
The dispesition of the various provisions of Section 1243.5 i indi-
cated below.

Bection 1243.5 Recommended Legisiation
{Eminent Domain Code)

Subdivision (a) . ___ . __________1268.01, 1269.01
Subdivision (b)____.______________.__ 126902, 1269.03
Subdivision (e} .. ....___1269.04

Subdivision (d) e 1268.03

Subdivigion (e)uuwe e _.____126810

Bubdivision (£} ... ____ . _ ___ 126907

-PP-
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Section 1243.6 (repealed)

Bee. .. Section 1243.6 of the Code of Civil Procedure is re-
pealed.

1-243—6- When monsy is sequived to be deoposited ag

;aaﬁngduﬂlea&a-dﬁmmh,utﬂn;auuﬁy&umgmsh;gim?mvis

Comment, Section 1243.6 is superseded by Section 1268.11 of the

Eminent Domain Code.

23




ved Sep
-Section 1243.7 (repealed)
EC. . 243.7 of th edure is re-
mmmmm .
a6 provided in Seotion 13435, the pusty whese propeprty op
interest i properiy is being fakern may epply to the eount: in
er any portion of the ameount depocited for hin property e
thes portion of the ameunt apphed for; which the applicant
# entitled to withdraw ander the provisions of thit seetion; o
be peid to sueh appheant from the money depogited in sonnee-
ton with such propesty or propesty interost:

b} I the totel smount seught to be withdrewn prior 1o
appheant; before any of nuek exaens is withdrawn: chall 8le an
undortaling executod by tweo or more saffieiend sureties ap-
proved by the eourt to the effeet that $hey ave beund to the
plainedE in donble the amount of sueh excess for the return of
amount to whieh the applicant is entitled as Snelly detersmined
in the ciminent domain proceeding. together with logal interest
£rora the date of i withdeawal:

1 theva in mere then one applicant and the tolal ameunt
deposit; the applieants; in liew of Sling veparate undertplrings;
may joindy file an andertaldng exoouted by two er mere i
fleient sureties approved by the eourt to the offest that they
ane beund to the plaintiff in double the ameunt of such execss
for the reture of any ameount withdeawn by the applicants
that oxoceds the smeunt te whieh the applicants are entiiled
a9 dnally detormined in the eminent demain provceding $o-

If the undertaliing poqaired by thin suehdivision is excented
by an admitted surety insuver; the undertaling i suificiont in
mmonnt if the sarety is bound enly io ithe emient that the
amenst sought o be withdrawn exespds the amonnt originally

The plaintiff mey consent t6 an andestalang that e less then

1£ the undertaking is cxeented by ar admitied sarety insuver;
the applicant fling the undestalang 34 entitled to peeover the
preminm poid for the undestaleng; bat Bot o execcd 3 peveont

of the faee value of the underinling: as & pars of the recover-
{o+ The appliention shall be made by affidavit wherein the
%%iiggﬁ%gi*T
auest withdrawel of & sloted ameunt: The apphieant ahall serve
& eopy of the applicntion en the plainkiff and no withdrewal
shall be made until ot least 30 davs after sueh service of the
applieation; or antil the time for ol objoctions hes expired;
sehiaheves is nter: o ]
&> Within the 20-day pevied; the plaintiff may objeet 3o
sach withdrawal by filing an objection thereto in eourt on the
ground thet an oedestaling chould be fled or thut the amotnt
fey Within the 30-day peried; the plaintlf may ebjeet to
grounds thet other persons ape known or believed to have inter-
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wwmrm%w&.www weht to such amonnt witharawe oF
fupther rights apainst %iﬁwm%%&%
withdapwar: The platntif shell state in such objection the
names and lost lnewn eddresses of athen pevsons Hhows o
%&3%%%?%%%% ot
i hao been able to serve them with such hotiee and the date of
Aigﬁ%ii%%§§$§§
shat i in ueable to percovadly serve Bepnens lnows or believed
mwrwim%nﬁﬁ%giw%%?%w&m
‘wmoncy shall ret be withdrawn until the npplicant eauses sueh
perconal sepviee to be made:

hold & g%%i?mﬁéii%
tepmine the amounts to be withdepwn; i eby and by whem
H he court detepmines that o pasky in entitled to withdraw
any portion of & depesit whiek anothes person elaims, the eonwt
may veqwmire Sueh parby before withdraswing suech pertion; te
file an undestalang excented by two op more suifelent suvetion
approved by the eourt to the offeet that they are bound to the
adverse claimeant in saeh ameount as 18 fixed by the eourt; but
0ot to execed double the postion clabned by the adverse eloim-
ent; for the poyment to the pereen entitled thereta of any
.%%%é%g*m%%
pasty is entitled an fnelly determined in the eminent domain
%%%Wﬂ&%g%g&&
" writhdrawal: Ne perosns oo sexved shall have any claim epainst
??ﬁm@wm@&%?«%%%tx%
talten op scverande demages thereto; op otherwise; to the extent

of the amount withdrewn by ol partiess provided; the plain-
. GiE ghell remain lable for said compencation to persers have
ing an ibterest of resord whe ave net o0 served:

$¥§%§%$%§i%
shitete & waiver by operation of law of all defennen in faver
of the peeson reesiving sueh pevment emecpt hin clnire for
greater compensation: ARy amound se paid to any party shail
- be eredited upen the judgment in the eminent domsin pro-
$$§§$§§E§&§
amount to whielr he B entitled as finelly determined in the
emipent domain procceding shall be paid to the party eatitled
thereto together with lepal interest thercon from the dute of
#a withdrawal; and the eourt in which the cminent domain
prececding is peading shall entor judgment Hiovefor againgt
%%ﬁ%ggwﬁg%%
ment within 30 deys aftor the judgment is entered; the eourt
miy; oh motion; eater judpment apainet the surekion for saeh
é%%%éggggg

Comm !4 Section 1243.7 is 3 ded b ow 1 {eommeneing
with See umm.cc om u?_ n 7 H. mﬁ. ﬂ uonﬁ»
Code, ﬁu disposition of t ﬂ:.moam ﬁgﬂzozm c» See 1243.7 i
indicated below.

Section 12437 mmended Legislation

Qaw uon_mw Code)

Subdivision {a)_.._ mem 268.05
Subdivision (b)._._ 1268.08
Subdivision {e)_ . -~ 1126 .om. 1268.065
Subdivigion (d}.... -1268.05
Subdivision {e)__. -1268.05
Subdivizsion {f)__ .1268.05
Subdivision (g).... 1268.08
Subdivisi Y 1268.09

. ==
e
-

.- L
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Section 1252 {amended)

Sec. . Sestion 1252 of the Code of Civil Procedure is
amended to read :
1252, {e) Payment may be made to the defendants entitled
thereto, or the money may be deposited in Gourt for the de-
- and be distpibuted to these emtitled therete as pro-
vided in Chapier 3 {commencing with Section 1270.01) of Pivlision 7 of the
in Code and withdrown by those entifled therets in accordance with

that chapler . If the money be net se paid er deposited; the
defendents mey have exceution a8 in oivil cosce; ond if the
meney eannot be made on cxeenting; the courl; gpen & show
iup to that effeet; wmust set aside and onpuwl the entive pre-
cecdinge; and pestore possession of the property io the defend-
and; if possession hea been taken by the plainiifs

(6) Subject to subdivision (c): .

{1} If the plaintiff fedls fo pay or deposit the money within
the time spoeified in Bection 1251, the defendands may elect
io treat suck foilure as an implied obandonment of the pro-
ceeding or may have executton af i1 ciwsl Cazes.

(2) If the money cannct be had on ezecution, the defend-
enis mey again elect to treat the plaintiff’s failure o poy or
deposit the money within the Hime spocificd in Section 1351
az an implied abandonment of the proceeding.

fej The defendonts may clect to treat e fadure to poy or
deposit the money within the time specified tn Section 1251
as on smplied sbandonment of the proceeding only f:

(1) The defendants have filed in court and served upon the
ploinisff, by registered or certified moil, a written notice of the
plaintiff’s faslure; and

{2) The plaintiff has foiled for 20 days ofter such service
to poy or deposit the money as provided in subdivision (a).

{2} In case of an implicd abandonment of the proceeding,
upon motion of the defendants a judgment shall be enfered
dismissing the procesdsng and awarding the defendonts their
recoverable costs and disbursements as provided tn subdivision
(e} of Section 12550, and such relief and dameges 6z are pro-
vided n subdivision (d} of Seclion 12558, to the same extent
as if the proceeding were dismissed under Section 1255a on
motion of the plainbiff,

Cormment. Subdivision {a) of Seetlion 1252 iz amended to eliminate

any distinetion between the kinds of deposits that may be made after {Eminent
entry of judgment. This amendment and enactment of Sections 1270.01- I Domain Code
127007 make it clear that withdrawal of any deposit does not result

In a waiver of appesl or & right to new trial on the issue of compensa-
tion if that issne is preserved in acecordance with Section 1270.06. In

" this respeet, the prior law is continued. See People v. Neider, 55 Cal.2d
832, 18 Cal. Rptr. 196, 361 P.2d 916 (1961); People v. Fuiterrez, 207
Cal, App.2d 759, 24 Cal. Rptr. 781 (1962).

Subdivisions (b), {c), and (d) supersede the second sentence of Jee-
tion 1252 us it formerly read and a pertion of Esuhdivisiﬂn {a) of
Section 1255a].

Subdivision (¢) adds a provision that failure to pay or deposit within
the time specified in [Sect.i{m 1251:Imay be treated us an implied dban-
donment only ufter 20 days’ nofiee to the plaintiff. This subdivision
is included to protect the plaintiff in case of an inadvertent failure to
pey the judgment within the time specified in [Beetion 1251].See, ¢.g.,
County of Los Angeies ». Bartlef?, 223 Cal. App.2d 358, 36 Cal. Rptr.
193 (1963).

Subdivision (I} codifies the hdlding in County of Loz Angeles v,
Bartlett, suwpra, that an implied abandonment has the same conse-

26
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‘gaemees as an abandonment on motion of the plaintiff under [Seetion
1255a],See also Capistrano Union High School Dist. v. Capistrane Beach
Acreage Co., 188 Cal. App.2d 612, 10 Cal. Rptr. 750 (1961). Under
snbdivision (d), the defendants muy recover expenses reasonably and
necessarily incurred in preparing for trial and during trial and rea-
sonable attorney’s fees, appraisal fees, and fees for the serviees of other
experts where such fees were reasonably and necessarily ineurred to
protect the defendants’ interests in the proceeding. See [Section
-1255&(3)} In addition, the defendants are entitled to an order restor-
ing them to possession of the preperty and o damages arising cut of
the plaintiff's taking and use of the property and damapes for any
loss or impairment of value suffered by the land and improvements
after the time the plaintiff took possession of or the defendants moved
from the property in eompliance with an order of possession, which-
ever is the varlier. See[Section 1255a (d)].

. Hote: This section ultimately will be redrafted and

numbered for inclusion in the Eminent Domain Code.
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Secticn 1253 {amended)

the Eminent Dom&lin

Sec. . Section 1263 of the Code of Civil Procedure is
amended to read: .

1253. When payments have been made and the bond
given, if the plaintiff eleets to give one, as required by Seec-
tions 1251 and 1252, the court shali make a final order of
condemnation, which shall deseribe the property condemned ;
and sigte the estate or interest acquired thepetw; by the platn-
Uiff and the purposes of seek the condemnation ; end # pes-
sosgion i taken . If the court has made on order anthorizing
the plaintsff to toke postesston of the property pursnant to
Seotion 134356 op 3264 Chaptler 2 (commencing with Section
1269.01) or Chapler 3 (commenceng with Seetion 1270.01) of
Code, the final order of condemnation shall also staie the

tdate wpon or after which the plainkff was cuthorized to lake
Dossession. prior to the maling and entey of the final ender
of condeommation; the date of sueh posvcssion: Fowr the pur-
poees of this ceetion; the date of posocasion aball be the date
apon or ofter which the plaintid is authorised by onder of
the eourt to teke possession of the propesty- A certified copy of
the order shall thereupon be recorded in the office of the re-
corder of the county in which the property is located. The
title to the property deseribed in the final order of condemna-
tion vests in the plaintiff for the purposes described therein
upon the date that a certified copy of the final order of con-
demnation is recorded in the office of the recorder of the
county. -

Commu_-m. Beetion 1253 is emended to change the references to the
appropriete statutory provisions and to make nonsubstantive, clarify-
ing changes,

Division 7 of

Note: This section ultimately will be ~rédrafted and

numbered for inclusion in the Eminent_ Domein defa.

-28-
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Section 1254 (repealed)

Sec. . Seetion 1254 of the Code of Civil Procedure is
repealed,

3364 {8} In euy case in whieh the plawtiff is net in pes-
sension of the propesty sought to be condemned; the plaintiff
mey; &b aay Hme after trial and judgment enteved or pending
an eppeal from the judpment and afier peyment inde eours for
the defendunt of the fall amount of the judgment and sueh
$usther sum an mey be required by the eourt o8 & fund to pe¥
any fosther dimeages and covty that wmey be vesovered in the
procecding, apply ex pante for ap order authowinng it to ke
pesscasion of and e use the propesty soupht 4o be cohdemned:

£hy 3 in the judgment the court determined that the plain-
HiE i entitled to aequire the prepepty by ominent domain and
if the eount detormrines that the pleintifl hao made the reguired
mmm&emmwmmm
plaiatiff to tale posscosion of and unc the property during
Wammmmmeﬁmm
and shell; if necensary; stay all aetionn and proccedings apninnt
the plaintiff on ssevunt thereof: The order shall state the dete
aficp which the plaintiff v sutherised to take pesscasion of the
property which date; nnles the plaintif pequests o later date;
shall be 10 days after the date of the orden

4o At tonst 10 days pries 0 the iime possession in taken;
the plaintiff chall scrve apen the defendants and their attor
nevs; either pemonally of by mail; & copy of the order of the
mmﬁmmm#mm&m
SeRvies wpon oF meiling to these et the pampe addvess is sufl-
elont:

£4) At any time after the count hag 1aade on order authoris.
ing the plaintiff to take possescion purmuant to this section; the
eourt may; open motion of any PAFF o the eminent demain
Ww&rmmmqmmmmm

pavsnans bo thia seetion
waived the might to appent from the judgment by paying inte.
coust the amount of the judemont and sack furthor pam 85
propesty purstant $6 this veckion:

) The defondant: whe 14 entitled o the monex paid inte
eort for hims upen axny judgment; shall be entitled to demand

mmm}mmmmwmmmm
him bo delivered to him upos: his Sling o setisfootion of the
judgmaent; or wpon bis fling 6 receipt thevefor; axd an aben-
domment of all defonses to the setien or procceding; exceph an

to the amewnt of dameges that he may be entitied o in #he -
event that & new tuinl is gronted: 4 peymest to o defendant; os -
aforesnid; shell be held to be an ebandenment by oueh defond-
anb of all defensen interposed by him; exeepting hin elaim for -
Erenter eomponuation:

{2) Any amount withdrewn by any purty in execss of the
amounb {0 which be is entitled as finally dotemmined in the
eminent demain procceding shall be paid without intorest 4o
the party entitled thepets; and the court in whieh the eminent
domoin procceding in pending shatl enter Judgment therefor
agmstamh-pnﬂ-y-

29~
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{h) The paymcnt of the money inte courl; ns hereinbofone
provided for; shell net dscharge the plaintif from Hability
to keep the said fond full sand wihend JHminution: bub sneh
n!aneya-hehheaﬂdfem&a%&aﬂ&ee&denﬁ—éeﬁﬂe&hem;er
othes eontingeneien tes betwocn the prrties to the proecedingly
af the pick of the plentdl, and chell 20 remein nntil the amount
of the eompensation er durmages 19 finokly sethed by Fudieial
detesmination; ond wnii the eonrt wwords the mency; or saeh
part theveof s shall be determsined wpows; 1o the defendant; and
anbil he i suihorized o veynived by rule of courd to take itk
I, for any rossaw bhe wonc® shall ot axy Hme be ook ov
ethempise abstoaeied on withdeawn: theoogh no fauk of the
defendant: the econurt shal repice $he phintl to make and
keep the o good &b all tines -mtil the litigation s Anelly
bronght to an ond; and vatil paid ever 5 mede payable to the
defendent by order of esurt; ou above peovided: he court shall
erdop the monoy te be depesited in the Btate Treesury, unless
the plainbiff seguests the enurt to order depemt i the eounty
treasury; i which epase the eount shall onder depesit in +he
coupdy itreasury: H the count orders depesit in the Séate
Treasary; i shadl be the dute of the Stade Freasurer 1o reesive
sl such merneve; auly reccipt for; and fo cefely lcep the same
in the Condexpnation Depeosits Tund; whish fund is hereby
enppted in the Bnte Freasury and for suek dudy he shell be
, hﬁe&&aﬁmﬁﬂm&h&eﬁeﬂb&%&m&e%&-

cppment Cede: $he Pecled Moncyr Yuvestment Board chell
dmgn&eﬂha&m&m&ema%mmy&vmhﬂe
in $he fund for investmend in peenpities op deposit i benl
aeepunts; and the ¥pe of inveshment or deposit and shell 8o
erpghge the investment opr depesit progesm: thet fonds will be
avnileble for the immediate povment of aBF ecurt opder o
deerce: Immediately after such designation the Treasurer shall
invest or make deposits in bank acecunis in pecondence with
the degiprations:
© 48 For the purposss of this scetion; a waitien delermination
WW&W#%EM&H&E%MMI&
veptment Boord shall ke deemed o be dhe determination of
the boprd: Membeps mey cutherize Gepubes 6 aoh for them
for the purpeos: of meking detepminations wnden this peotion-
++ Interest eerned ond other imerpmeont depived fmom in-
vegbments oF depesilt Wwade pweuent fo this ecotien. afiter
deposit of money in the Biate Freasury; chull be depomited in
the Condenmation Deposits Bund: After Sret deducting there-
#rom expenses ineurred by the Preacuser in toling and making
detivery of bonds or other scowsitien under this seetion; the
%e@w&eﬁershﬂ&&ptmmmaﬁmmw%m
3lst of ceck wenr the remwinder of sueh intepsst emmed o
inerement demived and deposited in the fond dusing the sz
esdendar months ending with sueh drien- Thene shell be appon.
ameé&néﬁidéemahpi&mt#}ﬂmg&depmbtmtheimd

in the Lund aﬁé%hﬁnﬁheﬁmﬂps{&d@eﬂh&m
therein, The State TFreasurer shall pay out the money deposited
by & pleniiff in cveh mepner aed o suel Hmes e the eourt
67 2 judpe thereof yaay by ordon or deepce; divest:

-30-
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CODE OF CIVIL PROCEDURE § 1254

Tentstively approved September 1970

et In all eascs where & now tvind hes been geanted apen
tvial to obiain greater compensgtion than was aHowed him
wpon the fret trial: the ecosis of sach pew tmial shall be taxed

Comment. The disposition of the provisions of Section 1254 is indi-
cated below. (Eminent Domain
Bection 1254 Recommended Legisiation Code unless
Subdivision (8) - .o oo o §1270.0; otherwise
Sabdivision (b) . o § 12700
Subdivision (e) - . .- . § 127003 indtcated)
Subdivision (3) . .. £ 1270.04
Subdivision (e} _ . . ... ... § 127007
Subdivision (f) _._.. . ... ... § 1270.05
Subdivision (g} . . . §1270.086
. Subdiviston {hy ..__ . ... . .. §% 1268.11,
1270.08,
Govi. Code  §§ 16425-16427
Subdivisions {i) and (j) . .. . .. Govt. Code
§ 16425-16427
Subdivision (k) ... .. ot yet considered

by the Commission

w3l




CODE OF CIVIL PROCEDURE § 1266

Tentatively approved July 1970

Sec. . Section 1266 of the Code of Civil Procedure is repealed.

3266+ --Waenever-1aud-is-to-be-condenned-by-a-ecunty-or-eity
for-the-establishment-of -any-ebrees-or-highwayy-ineluding- express
highvays-and-Ereewaysy~and-the-taking-of-a-pari-of-a-pareel-of-1and
hy-such-eeﬂeming—autheﬁty-wsu}.i-ieave-the-remiadey-thefesiwia
sueh-ptge-oy-ghape-or- condition-as-to- réquire- suck-eondenaer-to-pay
tn-compensation- for-the~taking-of-pguch-pars-an-eneuni-cqual-£e-the
faiv-apd-reasonible-vaiue-of-the-vhole-pareely-the-rFesolution-of
she-geverning-body-of-the-eify-on- mnty—myﬁgﬁviiel-far- fhe-taking
of-the-vhole-of-guech-pareel-and-upon-the-adopsion-of-any-sueh
resaiuiion-it-phall-be-deened-necessary-for-the-pabiie-usey-henefisy
sa!ety,-eeeagaqr,-aaﬁ-general-wemre-%hat-suek-eenéem&ns-autherity

asguire-she-vhole-of-such-pareeds

Coument, Section 1266 is superseded by Section 421 of the Comprehensive

Statute.
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CCDE OF CIVIL PROCEDURE § 1266.1

Tentatively approved July 1970

Sec. . Section 1266.1 of the Code of Civil Procedure is
repealed,

226691 v~-A-eounty-er-a-eity-may-aequire~iaad-hy-gift-er-purehase
frem-the~ovner-thereot-for-any-of-tke~purpeses-enunorated-in-Seetion

3266-0f-shis-acdey

Comment. Section 1266.1 is superseded by Section 420 of the Comprehen-

{ sive Statute.

)



CODE OF CIVIL PROCEIURE §§ 1273.01-1273.06

Tentatively approved September 1970

Code of Civil Procedure §§ 1273.01-1273.06 {repealed)

Sec. . Chapter 3 {commencing with Section 1273.01) of

Title 7 of Part 3 of the Ceode of Civil Procedure is repealed.

Comment. The repealed provisions are contimued without substantive

change in the Eminent Domaln Code. The disposition of the repealed sec-

tions iz indicated below.

Repealed Section

~3k-

Bev_Section

Unnecessary. See § 108
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EDUCATION CODE § 1oL7

Tentatively approved March 1970
Revised April 1970

SCHOOL DISTRICTS

§ 1047, Power of eminent domain

Sec. . Section 1047 is added to the Bducation Code,
to reads

1047. The governing board of any school district may
condemn any property necessary to carry out any of the powers

or functions of the district,

Comment. Section 1047 supersedes the grant of condemnation
authority formerly contained in subdivision 3 of Section 1238 of
the Code of Civil Procedure (condemnation authorized for "public
buildings and grounds for the use . . . of any . . . school district").
It continues the prior authority of school distriects to condemn for

school purpeses, E.g., Hayward Unicn Jligh School Dist. v. Madrid,

234 Cal. App.2d 100, 121, 44 Cal. Rptr. 268, (1965)("The district
had the right to condemn for any schocl purpose and on acquisition,
to change to some other school purpese any time during its ownership

of the property.”). Xern County High School Dist. v. McDonald,

180 Cal. 7, 179 P. 180 {1919). See also Anaheim Union High School

Dist. v. Vieira, 241 Cal. App.2d 169, 51 Cal. Rptr. 94 (1966) (future

use); Heyward Union High School Dist. v. Medrid, supra (temporary use

for school purposes with resale to follocw within several years);

Woodland School Dist. v. Woodland Cemetery Ass'n, 174 Cal. App.2d 243,

34k P.2d 326 (1959)(school purposes may be & more necessary public

use than private cemetery).
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EDUCATION CODE § 1047

Tentatively approved March 1970
Revised April 1970

The section is, of course, subject to specific limitetions that
may be imposed oh the exercise of the power of eminent domein. See
Education Code Section 1048.

Section 1047 grants a school district (defined in Section 41) the
power of eminent domein to acquire any property necessary to carry out
any of the powers or functions of the distriet, Thus, for example, a
school district may condemn property outside its boundaries, subject
to such limitations as are provided by statute, even though the per-
tinent statute does not expressly grant the district the power of
eminent dcmain., E.g., Education Code Section 15009. It should be
recognized, however, that a school distriect is an agency of limited
authority and may engage in only those funeticns authorized by statute.

B.g., Yreka Union High School Dist. v, Siskiyou Union High School Dist.,

227 Cal. App.2d 666, 39 Cal. Rptr. 112 (1964); Uhlmann v. Alhambra City

High School Dist., 221 Cal. App.2d 228, 3L Cal. Rptr. 34l (1963).

In some cases, & particular statute may expressly grant school
districts the powers of eminent damain for a particular purpose. E.g&.,
Education Code Section 6726 {operation of a technical, agricultural,
and natural resource conservation school)}. These specific grants of
condemnation authority are not to be construed to limit the broad
grant of such authority under Sectior 1047.

Private schools which are not of the collegiate grade may not

exercise the power of eminent domain. Yeshiva Torath Emeth Academy

v, University of So., Calif., 208 Cal. App.2d 618, 25 Cal. Rptr. 422 .

-36-
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EDUCATION CODE § 1047 (cont.)

Tentatively approved March 1970
Revised April 1970

(1962). It is also not permissible for a private citizen to acquire
property by eminent damain for the cperation of a public school.

People v. Oken, 159 Cal. App.2d U456, 32k P.2d 58 {1958).




EDUCATION CODE § 1048

Tentatively approved March 1370

§ 1048, Acquisition of property for utility purposes

Sec. . BSection 1048 is added to the Education Code,
to read:

1048, The governing board of a school district may
acquire property in an adjoining school distriet by lease,
or purchase and dispose of such property in the same manner
as property within the boundary of the district is purchased
and disposed of, where the acquisition of such property is
deemed necessary by the governing board for use as garages,
warehouse, or other utility purposes.

The power of eminent domain shall not be applicable and
such acquisitions by purchase shall be subject to the approval
of the governing board of school district in which the property

iz located.

Comment. Section 1048 continues without change the provisions

of former Education Code Section 16003.
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EDUCATION CCDE § 15007.5

Tentetively approved March 1970

Education Code. § 15007.5 (repealed)

Sec. . Bection 15007.5 of the Education Ccde is repealed.

L5807 -5 r - -The -gevepRipg -beard -of -anpy-sehesk-distriet -may
entep-inte-ar -agrecnont-with -the -governing -bedy-of -any-publio
ageney-for-the-joint-exereise-by-sush-sohoal sdistrlet-and
sueh-agerey-ef-theip-rospretive-pewers-of -aninsnt -demainy -whether
er-ret-posscssed ~in-caumeny ~-for-the -asquigition-of -raak-preperiy
as~a~singlie-pareel.~-Such-agreemert-ghall-be-antered-into-and
perfermed-pursuani-te-the -provisiens-of-ghapter-5-(cemmenaing
with-Beebion-6500) -of-Bivisten-7-of-Titla-1-af-the-Goverement
Eedey-and-each-puablie-ageney-therein-designated-1s-autherized
to~anter-inte-sueh-an-agreement-with-the-gorvarning-beard-of

any-gehapi-digtriet-for-sueh-purpede-

Comment. Section 15007.5 is superseded by Section 360 of the

Eminent Damain Code.
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EDUCATION CODE § 16003

Tentatively approved March 1370

Bducatlon Code § 16003 (repealed)

Sec. . Section 16003 of the Education Code is repealed.

16063~ - The- governi ag- board- of - a- sehool- Mstrict- may- aoquive
properiy- 4n- an- sdjoindng- sehool- distriet~ by- lease- or- purchase- and
dd-spose of - such- properdy- iv- the- sexe- panner- as- properiy- within. the
Toundery- of- the- distrdet- 46~ porchased- and- dsposed- of-where-the
aogquitition of- such- propersy- 19- deemed- necessary- by the- governdang
Yoaréd- Tor- use- 68 ATeges - Harenousey~ or- othes- aidddity. purposes-

Tihe- power- of - eminent- domadin- shedd- not- be- applicable-and
such- acudsitione by purchase- shall- be- subject. to the- approved-
oft £he- governing board- of- school- distriet in sbich. the. properly

4o Tocateds

Comment. Section 16003 is superseded by Section 1048 of the

Education Code.
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EDUCATION CODE § 23151
Tentatively approved March 1970

Revised April 1970
Reviged June 1970

UNIVERSITY OF CALIFORNIA

Education Code § 23151 (amended)

Sec. . Section 23151 of the Education Code is amended
to read:

23151. The Regents of the University of California may
condemn any property e¥-inbersgi-therein-fer-the-public-buildings

epd-greunde necessary to carry out any of the powers or functions

of the University of California srder-the-previsiens-ef-the-Cede
ef-Civil-Procedure-reiating-ta-eninent-dematn, The Regents of

the University of California shall not cogmence any such pro-
ceeding in eminent domain unless it first adopts a-reseiutien by
a two-thirds vote deelaripg-ihat-the-publie-irteresi-and-neeeasity
reguire-the-acquisitiony-construpiicn-er-ecmpiotion-by-the-Regoptse
af-tke-Univepsity-ef-Califernin-af-the-publie-imprevenent-for
which-the -property-or-inbarant-theroin-ic-roguired-and-that-£ha
preperty-er-interest-therein-deseribed-in-sueh-resekution-is

reacspary-for-the-publia-imprevenent a resclution that meets the

reguirements of Section 311 of the Comprehensive Statute.

Camment, Section 23151 is amended to make clear that the condem- .
naticn authority of the Regents of the University of California is broad
enough to acqulre any property or right or interest in property nec-

egsary to carry out the functions of the University of California

1.



Fost

EDUCATION CODE § 23151
Tentatively approved March 1970

Revised April 1970
Revised June 1970

even though the property is to be acquired for a project that does
not clearly fall within the former language "public buildings and
grounds of the University of California.™ See Seetion 310 of the

comprehensive eminent domein statute,

bp-



EDUCATION CODE § 23619

Tentatively approved March 1970
Revisged April 1970

STATE COLLEGE SYSTEM

Education Code § 23519 {added)
Sec, . Bection 23619 is added to the Education Cede,

to read:

23619, Subject to the Property Acquisitien Law, Part 11
{commencing with Section 15850) of Division 3 of Title 2 of
the Governpent Code, the trustees may condemn any properiy
necessary io carry out any of the pawers or functions of the

state colleges,

Comment. Section 23619 supersedss subdivision 2 of Section
1238 of the Code of Civil Procedurs fPpublic buildings and grounds
for the use of a state, or any state institution") insofar as that
subdivision may relate to the state college system. The phresing
of Section 23619 is based in part on subdivision (e) of Section 2L503
of the Education Code, which grants the right of eminent demain to
acquire property hecassary for dormitories or other housing facil-
ties, boarding facilities, studenit union or activity facilities,
vehicle parking facilitles, or any cther auxiliary or supplemental
facilities for individual or group accomodation for use by students,
faculty members, or othar employees of any cne or more state colleges.
Section 23619 covers not only the facilities covered by Ssctien 24503

but also all other preperty necessary tc the state college system.
=43~
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EDUCATION CODE § 30051

Tentatively approved March 1970

NONPRCFIT EDUCATIONAL INSTITUTIONS OF COLLEGIATE GRADE

Education Code § 30051 {added)

Sec. . Chapter 3 (commencing with Section 30051) is
added to Division 21 of the Education Code, to read:
Chapter 3. Eminent Domain
30051, Any educaticnal institution of collegiate grade,
within this state, not conducted for profit, may exercise the
right of eminent domain to scguire eny properiy necessary to

carry out any of its powers or functions.

Comment. Section 30051 continues the grant of condemnation
authority formerly found in subdivision 2 of Section 1238 of the Code
of Civil Procedure {"Public buildings and grounds for the unse of . -,
any institution within the State of (California which is exempt from
taxation under the provisions of Section la, of Article XIXII of the

Constitution of the State of California"). See University of So.

Calif. v. Robbins, 1 Cal. App.2d 523, 37 P.2d 163 (1934), cert. den.,

295 U.8. 738 (1935); Redevelopment Agency v. Hayes, 122 Cal. App.2d

777, 266 P.2d 105 (1954). Private schools which are not of the
collegiate grade may not exercise the power of eminent domain.

Yeshiva Torath Emeth Academy v. University of So. Calif., 208 Cal.

App.2d 618, 25 Cal. Rptr. 422 (1962).

=Ll



GOVERNMENT CODE § 184

Tentatively approved April 1970

Government Code § 184 (repealed)

Sec. . Bection 184 of the Government Code is repealed.
18l .- -The-State-may-acquire-or-autherize -othars-to-aaquire
$itle-to-preperty-fer-publie-use-in-the-eases-and-in-the -node

previded-by-1avr

Comment. Section 184 is repealed as unnecessary.
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GOVERNMENT CODE § 1L770

Tentatively approved June 1570

§ 14770. Reatoration of state public records destroyed by public

calemity

Sec. . Article 7 (commencing with Section LW770) is
edded to Chapter 5 of Part 5.5 of Division 3 of Title 2 of the
Government Code, to read:

Article 7. Restoration of Records Destroyed by

Public Calamity

14770. {8) 4s used in this section:

(1) "Acquire"” includes acquisition by gift, purchase,
lease, eminent domain, or otherwise.

{2) "Public record plant" means the plant, or any part
thereof, or any record therein, of eny perscn engaged in the
business of searching or publishing public records or insuring
or guaranteeing titles to real property, including copies of
public records and abstracts or memoranda taken from public
records, which is owned by or in the possession of such person
or which is used by him in his business.

(b) If public records of any state agency have been lost
or destroyed by conflagration or other public calamity, the
director may acguire the right teo reproduce such portion of a
public record plant as is necessary for the purpose of re-

storing or replacing the records or their substance.

~Lf-
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GOVERNMENT CODE § 14770

Tentatively approved June 1470

Comment. Section 14770 is new but reflects the same policy
as subdivision 15 of former Code of Civil Procedure Section 1238
which applied only to certain local public entities.

The broad authority to acquire the "right to reproduce” lost
or destroyed records permits the reproduction of records by such
means as making copies, obtaining a computer print-out or other
visual representation of records preserved in data processing
equipment, or duplicating megnetic tapes or other means for pre-

serving such records in data processing equipment,

Oross Reference:

N

Similar authority for local public entities, Govt. Code § 53030.

=47-



GOVERNMEN™ CODE § 15854
Tentatively approved September 1970

Government Code § 15854 (conforming amendment)

Sec. . BSection 15854 of the Govermment Code is amended to
read:

15854. Property shall be acquired pursuant to this part by
condemnation in the manner provided for in Pdtie-7-{ecommeneing
with-Geeiden-1237)-of-Pavs-3-of-tha-Code-of-Civil-FProeedure the

Eminent Domain Code , and all money peid from any appropristion

made pursuant to this part shall be expended only in accordance
with & judgment in condemnation or with a verdict of the jury or
determipation by the trial court fixing the amount of compensation
to be pald. Thie requirement shall not apply to any of the follow-
ing:

(a)} Any acquisitions from the federal government or its
agencies.

(v} Any acquisitions from the University of Californis or
other state agencies.

(c) The acquisitions cof parcels of property, or lesser
estates or interests therein, for less than fiwve thousand dollars
{$5,000), unless part of an srea made up of more than one parcel
whick in total would cost more than five thousand dollars {$5,000)

which the board by resclution exemptis from this reguirement.

_#5_




GOVERNMENT CODE § 15854

Tentatlvely approved September 1370

(&) Any acquisition as to which the owner and the State have
agreed to the price and the State Public Works Board by unanimous
vote determines that such price is fair and reascnable and acquisi-
tion by condemnation is not necessary.

{e) Any scquisition as to which the owner and the State Public
Works Board have agreed to arbitrate the smount of the compensation
to be paid in accordance with Ehapter-3-{eommeneing-with-Seebien

i 3273+01)-ef-Title-F-of-Pari-3-0f-the-Code-of-Civil-Proecedure Division

10 (commencing with Section 1300) of the Eminent Domain Code .

Comment. Section 15854 1s amended to substitute references to the

provisions that superseded those previously listed.

R
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GOVERNMENT CODE § 16425 et seg.

.Tentatively approved September 1370

Government Code

Sec. . Article 9 (commencing with Section 16425) is
added to Chapter 2 of Part 2 of Division 4 of Title 2 of the
Government Code, to read:

Article 9. Condemmnation Ideposits Fund



GOVERNMENT CODE § 16k25
Tentatively approved September 1970

Section 16425. Condemnation Deposits Fund

' 16425. The Condemnation Deposits Fund in the State
Treasury is eontinued in existence, The fund consists of all

money deposited in the State Treasury under Division 7 -

{camnencing with Section 1268.01) of the Emipent Domain
Code and all interest earned or other Inerement derived
from its investment. The State Treasurer shall receive all
such moneys, duly receipt for, and safely keep the same in the
fund, and for such duty he is liable upon his official bond.

Comment, Sections 16425-16427 restate the substance of a portion
of subdivision (h) and all of subdivisions (i) and (j) of formerySee-

tion 1254. (Code of Civil Procedure)
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GOVERNMENT CODE § 16426
Tentatively approved September 1970

Section 186426, fnvestment of fund

16428, (a} Moreyin the Condemnation Depoesits Fund may
be invested and reinvested in any securities deseribed in See-
tion 16430 of the Government Code or deposited in banks as
provided in Chapter 4 (commencing with Section 16500) of
Part 2 of Division 4 of Title 2 of the Government Code.

{b) The Pooled Money Investment Board shall designate
at least onee 2 month the amount of money available in fhe
fund for investment in seeurities or deposit in bank aceounts,
and the type of investment or deposit and shall so arrange
the investment or deposit program that funds will he avail-
able for the immediate payment of any court order or de-
cree. Immediaiely after such designation the State Treasurer
shall invest or make deposits in bank accounts in accordance
with the designations, For the purpeses of this subdivision, &
written determination signed by a majority of the members
of the Pocled Money Investment Board shall be deemed to be
the determination of the board. Members may authorize depu-
ties to act for them for the purpose of making determinations
under this section.

Commeni. See the Comment to Section 16425,

52
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GOVERNMENT CODE § 16427

)

Teptatively approved September 1970

Section 16427, Apportionment and disbursement of fund

18427. Interest earned and other increment derived from
invesiments or deposits made pursuant to thig article, after
deposit of money in the State Treasury, shall ba depogited
in the Condemmnation Deposits Fund. After first deducting
‘therefrom expenses incurred by the State Treasurer in taking
end making delivery of bonds or other securities under this
article, the State Controller shall apportion-as of June 30th
and Iecember 31st of each year the remainder of such inter-
est earned or inerement derived and deposited in the fond
during the six calendar months ending with such dates, There
shall be apportioned and paid to each plaintiff having a de-
posit in the fund during the six-month period for whieh an
spportionment is made, an amount directly proportionate to
the total deposits in the fund and the length of time such de-
posits remained therein. The State Treasurer shall pay out the
money deposited by & plaintiff in such manner and at such
times as the court or a judge thereof may, by order or deeree,
direet.

Commarnt. See the Comment to Seetion 16425,
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COVERNMENT CODE § 25350.5

Tentatively approved April 1970

CCURTIES

§ 25350.5. Power of eminent domain

Sec. « BSection 25350.5 1s added to the Government Code, to
read:

25350.5. The board of supervisors of any county may condemn any
property necessary to carry out any of the powers or functions of the

county.

Comment. Section 25350.5 supersedes the grant of condemmation author-
ity formerly contained in various subdivisions of Section 1238 of the Code
of Clvil Procedure and supplements the speeific grants of such authority
conteined in this end other codes. E.g., Govt. Code § 26020 (airports);
Sts. & Hwys. Code § 943 (highways). Its purpose is to give a county ade-
guate authority to carry out its functions.

Specific limitations may, of course, be imposed on the exercise of the
power of eminent domein. See Penal Code § 4106 {no industrial farm may be

esteblished on land outside county without consent of the affected county).

54—
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GOVERNMENT CODE § 37350.5

Tentatively approved April 1970

CITIES

§ 37350.5. Power of eminent domain

Séc. . BSection 37350.5 is added to the Government Code, to
read:

37350.5. The legislative body of any city mey condemn any
property necessary to carry out any of the powers or functions

of the city.

Comment. Section 37350.5 supersedes the grant of condemnation
authority formerly contained in various subdivisions of Section 1238 of
the Code of Civil Procedure and supplements the specific grants of such
authority contained in this and other codea. E.g., Govt. Code § 37501
(public assembly or convention halls); Sts. & Bwys. Code § 1090 (streets,
walks, parking pleces). Its purpose is to give a city adequate suthority
to caerry cut its municipal functions.

Specific limitastions msy, of course, be imposed on the exercise of the
power of eminent domain under some circumstences. See Govt. Code § 37353(c)

{no existing golf course may be acquired by eminent demain).



GOVERNMENT CODE § 53030

Tentatively approved June 1970

§ 53030. Restorstion of local public records destroyed by public calamity

Sec. . Article 2.5 (commencing with Section 53030) is added
to Chapter 1 of Part 1 of Division 2 of Title 5 of the Government
Code, to resd:

Article 2.5. Restorstion of Records Destroyved by
Public Calemity

53030. {a) As used in this section:

(1} "Acquire" includes acquisition by gift, purchase, lease,
eminent domain, or otherwisge.

(2) "Local public entity" means any public emtity other than
the stete.

(3) "Public record plant" means the plant, or any part there-
of, or any record therein, of any person engeged in the business of
searching or publiching public records or insuring or gusranteeing
titles to real property, including copies of publie records and ab-
stracts or memoranda taken from public records, which is owned by
or in the possession of such person or which is used by him in his
buginess.

{v) 1If public records of a local public entity have been lost
or destroyed by conflagration or other public calamity, the logal

~ public entity may acqguire the right to reproduce such porticn of &
public record plesnt as is necessary for the purpose of restoring or

replacing the records or their substance.

. -



GOVERNMENT CODE § 53030

Tentatively approved June 1970

Comment. Section 53030 is derived from and reflects the same policy
as subdivision 15 of former Code of Civil Procedure Section 1238. However,
the provision is broadened to cover all loesl public entities and 1s
limited to acquiring the "right to reproduce" such records and does not
permit permanent acquisition of the public records plant itself.

The broad suthority to acquire the "right to reproduce" lost or des-
troyed records permits the reproduction of records by such means as
making coples, obteining a computer print-out or other visual representa-
tion of records preserved In date processing equipment, or duplicaiing

magnetic tapes or other means for preserving such records in data proces-

sing egquipment.

Cross Reference:

Similar authority for state agencies, Govt. Code § 14770.



HEALTH AND SAFETY CODE § 1427

Staff recommendation September 1970

NONPROFIT HOSPITALS

\
§ 1427. PEminent domein power of nonprofit hospital

Sec. . Section 1427 is added to the Health and Safety Code,
to read:

1427. (8) As used in this section, "nonprofit hospital" means any
heslth center or general, tuberculosis, mental, chronic disemase, or
other type of hospital holding a license in good standing lssued under
this chapter and owned and operated by a fund, foundation, or corpora-
tion, no part of the new earnings of which inures, or may lawfully inure,
to the benefit of any private shareholder or individual.

{b) Any nonprofit hospital then in existence and engaged in
scientific research or an educetional activity mey exercise the right
of eminent domain to acquire property lmmediately adjacent to and
necessary for the operaticn or expansion of the hospital if the director
has certified that the acquisition of' the property sought to be acquired
is necessary for the operastion or expansion of the hospital.

(¢) The certificate of the director that the acquisition of the
property sought to be acquired is necessary for the operation or
expansion of the hospital establishes a presumption that:

(1) The proposed project iz a necessary project;

(2) The proposed project is planned or located in the manner which
will be most compatible with the greatest publie good and lesst private

injury; and -58-
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HEALTH AND SAFETY CODE § k27

Staff recommendation September 1370

{3) The property sought to be acquired is necessary for the
proposed project.

(d) The presumption established by subdivision (c¢) is &
presumption affecting the burden of proof.

{e) Property devoted to use for the relief, care, or treatment
of the spiritual, mental, or physical 1llness or allment of humens

may not be taken under this section.

Comment. Subdivisions (a), (b), and {e) of Section 1427 continue without
substantive change the provisione of former Code of Ciwvil Procedure Section
1238.3. Subdivisions (c¢) and (&), which establish a presumption of necessity
for the purposes of Section 302 of the Comprehensive Statute, are new. The
certificate of the Director of the State Department of Public Health is a
prerequisite before an action to condemn property may be commenced. In this
connection, it should be ncted that the Department of Public Health makes and
enforces detailed regulations for construction or alteration of hospital
buildings. Health & Saf. Code § 1L411; 17 Cal. Admin. Code §§ 265, hk0OC-499.

See West Covina Enterprises, Inc. v. Chalmers, 49 Cal.2d 754, 322 P.2d 13

(1956). Accordingly, it is appropriate that the certificate of the director

be given & presumptive effect that the taking is necessary.



o

£

HEALTH AND SAFETY CQDE § 8961

Tentatively approved April 1970

PUBLIC CEMETERY DISTRICTS

s 8061. Power to acquire property by condemnation or otherwise

Sec. . Section B961 of the Health and Safety Code is amended to read:
8961. The district may maintain a cemetery or cemeteries, and for

this purpose may take and hold title to property by grant, gift, devise,

condemnation, lease, or any other method. Cemeteries shall be limited in

use to burisl in the ground of residents or taxpayers of the district or
former residents or taxpayers of the district who purchased lots or plots
while residents or taxpayers of the district or members of their families.
Families shall be limited to a spouse, parents, grandparents, children and

brothers and sisters.

Comment. Section 8961 is amended to make clear the right of public ceme-
tery districts to acquire and hold title to realty for cemetery purposes. 8See
14 Ops. Cal. Atty. Gen. 252 (noting the confusion engendered by the recodification
of Sections 8961, 8962, and 8963). The term "condemnation” preserves the grant
of condemnation authority formerly contained in subdivision 1k of Section 1238
of the Code of Civil Procedure (condemnation authorized for "cemeteries for the

burial of the dead, and enlarging and adding to the same and the grounds thereof").
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HEALTH & SAFETY CODE § 35167

Tentatively approved June 1970

LAND CHEST CORPORATIONS

§ 35167. Acquisition of property

Sec. . Section 35167 is added to the Health and Safety
Code, to read:

35167. When the commissicner has approved a housing project,
the corporaticn may acquire the property necessary for the project

by gift, bequest, purchase, or eminent domein.

Comment. Sections 35167-35171 retain the substance of sub-
division 21 of former Code of Civil Procedure Secticn 1238 insofar
as that subdivisicn mey have applied to land chest corporations
(nonprofit corporations formed for the purpose of providing "housing
in rural and suburban areas for families of low income"), Sections
35167-35171 use the same language as Sections 3U874-34878 relating
to limited dividend housing corporations (corporations formed for
the purpose of providing housing for families of low income or

reconstructing slum areas).
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HEALTH & SAFETY CODE § 35168

Tentatively approved June 1970

LAND CHEST CORPORATIONS

§ 35168. Eminent damein; authorization by commissioner

Sec. . Section 35168 is added to the Health and Safety
Code, to read:

35168. The power of eminent domain shall not be exercised
by a corporation except with the specific authorization of the

comissioher,

Camment. See the Comment to Section 35167.
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HEALTH & SAFETY CODE § 35169

Tentatively approved June 1970

LAND CHEST CORPORATIONS

§ 35169. Certificate of euthorization

Sec. . Section 35169 is added to the Health and
Safety Code, to read:

35169. The authorization shall be contained in a cer-
tificate of the commissioner specifying that after public
hearing the camissioner has determined that the acquisition
of the property by eminent damain and the construction of
the housing on the property is in the public interest and

necessary for the public use.

Ccmment. See the Comment to Section 35167.
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HEALTH & SAFETY CODE § 35170

Tentatively approved June 1970

LAND CHEST CORPORATIONS

§ 35170. Public hearing

Sec. « Section 35170 is added to the Health and
Safety Code, to read:

35170, The hearing shall be held at & time and place
designated by the commissioner. At least 10 days prior fo the
hearing the corporation shall give notice of the hearing by
publication in a newspaper designated by the commissioner
and published or circulated in the city or county where the

property is located,

Comment. See the Comment to Section 35167.



HEALTH & SAFETY CODE § 35171
Tentatively approved June 1570

LAND CHEST CORPORATIONS

§_§5171. Effect of certificate
Sec. » Section 35171 is added to the Health and Safety
Code, to read:
35171. A certified copy of the certificate of the commisaioner
1s conclusive evidence of the matters certified in it in any pro-
ceeding in eminent domein %o acquire the property or any part of it

set forth in the certificate.

Comment. See the Comment to Sectlon 35167.
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PUBLIC RESOURCES CODE § 13070.1

Tentatively approved April 1970

RESORT IMPROVEMENT DISTRICTS

§ 13070.1. Definition of "acquire”

Sec. . Section 13070.1 is added to the Puhlic Resources
Code, to read:

13070.1. As used in this chapter, “acquire" includes but
is not restricted to taking by condemnetion, purchase, or lease,

and receiving by donation or dedication.

G_cment. Section 13070.1 1s added to give the term "acquire"
used in Section 13070 its broadest possible meaning snd to ilnsure
that the repeal of Code of Civil Procedure Section 1238 will not
affect adversely the districts formed under the Resort Improvement

District law.

6
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PUBLIC UTILITIES CODE §§ 610-626

Tentatlively approved March 1970

PRIVATELY OWNED PUBLIC UTILITIES

ARTICLE 7. EMINENT DOMATN

Article applies to "public utilities"” only
Railroad corporations

Electrical corporations

Gas corporations

Beet corporations

Pipeline corporations

Telephione corporations

Telegraph corporations

Watexr corporations

Wharfingers

Ferries

Street railroad corporations

Motor carriers

Warehousemen

Resolution of Publiec Utilities Commission

Effect of resclution



PUBLIC UTILITIES CODE § 610

Tentatively approved March 1970

Sec. . Article 7 (commencing with Section 610) is added to
Chapter 3 of Part 1 of Division 1 of the Public Utllities Code, to

read:

Article 7. Eminent Domaln

§ 610, Article applies to "public utilities" only

610. This erticle applies only to a corporation or person

that is a public utility.

Comment. Section 610 is included to make clear that this article
extenda the right of eminent domain only to "public utilities" as defined
in Section 216 ("service is performed for or the commodity delivered to
the public or any portion thereof") and not to persons or corporations
that are not subject to regulation and rate control. It has been held
that the exercise of the right of eminent domein conclusively evidences
an intention to devote the property so acquired to a public use, thereby

rendering the condemnor a public utility. Producers Transp,Co. v. Ralil-

road Comm'n, 176 Cal. 499, 505, 169 P. 59 (1917). Compare McCullagh V.

Railroad Comm'n, 190 Cal. 13, 210 P. 264 (1922). This section is con-

sistent with the holding in the Producers Transp. Co. case.
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PURLIC UTILITIES CODE § 611

Tentatively approved March 1970

§ 611. Railroad corporations

61ll. A railroad corporation may condemn any property necessary

for the construction and maintenance of its raillroad.

Comment., Section 611 grents "railroad corporations”{defined in Sec-
tion 230) the right of eminent domain to acquire property necessary for
the construction and maintenance of its "railroad." "Railroad" is defined
in Section 229 to mean in substance all rallrcad property devoted to public
use in the transportation of persons or property. Thus, Section 611
authorizes condemnation of any property necessary to carry out the regulated
activities of the railroad. It retains in substance the authority formerly
found in subdivision (g) of Section 7526 of the Public Utilities Code and

in Section 1238 of the Code of Civil Procedure. BSee, e.g., Southern Pac.

Co. v. los Angeles Mill Co., 177 Cal. 395, P. (1918)( spur tracks);

Vallejo & N. R. Co. v. Reed Orchard Co., 169 Cal. 545, 147 P. 238 (1915)

(land for wharves for transfer of freight between railroad cars and boats
where reasonably necessary for railrosd corporation's future business);

Central Pacific Ry. Co. v. Feldmen, 152 Cal. 303, 92 P. 849 (1907)(land

adjacent to station grounds required for a freight house); Southern Pacific

R. R. Co. v. Raymond, 53 Cal. 223, P. { )(workshop); Madera R. Co.

v. Baymond Granite Co., 3 Cal. App. 688, 87 P. 27 (1906)(spur tracks). Cf.

City of Ios Angeles v. [os Angeles Pac. Co., 31 Cal. App. 100, 159 P, 992
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PUBLIC UTILITIES CODE § 611

Tentatively approved March 1970

(1916){1and for pole line for transmission of power to public railway).
Section 611 would not, however, permit condemnation by a railroad cor-
poration of land to be used, for example, as an industrial park.

Section 611 supersedes provisions formerly contained in the Public
Utilities Code arnd Code of Civil Procedure insofar as those provisions
related to privately owned public utilities. See subdivision (g) of
Section 7526 of the Public Utilities Code (right to condemn lands "to be
used in the construction and maintenance of its roads, and all necessary
appendages and adjuncts"); Section 1238 of the Code of Civil Procedure,
subdivision 4 (“steam, electric and horse railroads'), subdivision 11
(railroads "for quarrying, logging or lumbering purposes”). See also
Section 1238, subdivision 9 ("roads for transportation by traction engines
or road locomotives").

Section 611 has no effect on various specific grants of the power to
railroads to condemn private property. See Public Utilities Code Sections
7533 (additional tracks), 7535 (railrosd intersections), 7536 (railrcad
crossings). See also Public Utilities Code Section 7508 (right of eminent

domain in transferee of railroad corporation).
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PUBLIC UPILITIES CODE § 612

Tentatively approved March 1470

§ 612. Electrical corporations

§ 612. An electrical corporation may condemn any property

necessary for the construction and malintenance of 1ts electrie

plant.

Comment. Section 612 grants "electriéal corporations" {defined in
Section 218) the right of eminent domain to acquire property necessary
for the construction and maintenance of its "electric plant." "Electric
plant” is defined in Section 217 to mean in substance all property
devoted to public use in the production, generation, transmission, de-
livery, or furnishing of electricity for light, heat, or power. Thus,
Section 612 authorizes condemnation of any property necessary to carry
out the regulated activities of the electrical corporation. It retains
and possibly broadens the authority formerly found in subdivisions 12 and
13 of Section 1238 of the Code of Civil Procedure and supersedes those sube
divisions insofar as they apply to privately owned public utilities. See
alsc the Comment to Section 613. Insofar as subdivision 13 permits acqui-
sition of property for future use, it is anticipated that that authority
will be glven to privately owned public utilities by a genersl provision

to be included in the comprehensive condemnetion statute.
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PUBLIC UTILITIES CODE § 613

Tentatively approved March 1570

§ 613. Gas corporations

613. A gas corporation may condemn any property necessary for

the construction and maintenance of i1ts gas plant.

Comment. Section 613 grants "gas corporations" (defined in Section
222) the right of eminent domain to acquire property necessary for the
construction and maintenance of its "gas plant." "Gas plant” is defined
in Section 221 to include all property used in connection with or to facili-
tate the producticn, generstion, transmission, delivery, or furnishing of
gas, natural or mamfactured, for light, heat, or power. Thus, Section
613 authorizes condemmation of any property necessary to carry out the
regulated activities of the gas corporation.

Sections 612, 613, and 614 largely supersede subdivision 17 of Section
1238 of the Code of Civil Procedure. Insofar &s subdivision 17 permits
acquisition of property for future use, it is anticipated that that authority
will be given privately owned public utilities by a general provision to be

included in the comprehensive condemnation statute.
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PUBLIC UTILITIES CODE § 614

Tentatively spproved March 1970

§ 614. Heat corporations

&1k, A heat corporation may condemn any property necessary. for

the construction and maintenace of its heating pilant.

Comment. Section 614 grants "heat corporations” (defined iIn Section
224) the right of eminent domain to asequire property necessary for the
construction and maintenance of its "heating plant." "Heating plagt” is
defined in Section 223 to include all property used in connection with or
to facilitate the production, generation, transmission, delivery, or furnish-
ing of heat for domestic, business, Industrial, or public use. Thus, Section
614 authorizes condemnation of any property necessary to carry out the
regulated activities of the heat corporations. See the Comment to Section

613.



PUBLIC UTILITIES CODE § 615

Tentatively approved March 1970

§ 615. Pipeline corporastions

615. A pipeline corporation may condemn any property necessary

for the construction and msintenance of its pipeline.

Comment. Section 615 grants "pipeline corporations" (defined in
Section 228) the right of eminent domain to acquire property necessary
for the construction and maintenance of its "pipeline." "Pipeline" is
defined in Section 227 to include all property used in connection with or
to fagilitate the transmission, storage, distribtution, or delivery of crude
oil or other fluid substances except water through pipelines. Thus, Sec-
tion 615 authorizes condemnation of any property necessary to carry out
the regulated activities of the pipeline corperation.

Section 615 supersedes subdivision 10 of Section 1238 of the Code of
Civil Procedure {authorizing condemnation for "oil pipelines") insofar as

that subdivision relates to privately owned public utilities.
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PUBLIC UTILITIES CODE § 616

Tentatively approved March 1970

§ 616. Telephone corporations

616. A telephone corporation may condemn any property neces-

sary for the construction and maintenance of its telephone line.

Comment. Section 616 grants "telephone corporations" (defined in
Section 234) the right of eminent domain to scquire property necessary
for the construction and maintenance of its "telephone iine." "Telephone
line" is defined in Section 233 to include all property used in connection
with or to faclilitate commnication by telephone, whether such commnica-
tion is had with or without the use of transmission wires. Thus, Section
616 authorizes condemnation of any property necessary to carry ocut the
regulated activities of the telephone corporation.

Section 616 superseded a portion of subdivision 7 of Section 1238 of
the Code of Civil Procedure (authorizing condemnation for "telephone . . .
lines, systems and plants")} insofar as that subdivision relates to privately

owned public utilities.




PUBLIC UTILITIES CODE § 617

Tentatively approved March 1570

§ 617. Telegraph corporations

617. A telegraph corporation may condemn any property neces-

sary for the comstruction and meintenance of ites telegraph line.

Comment. Section 617 grants "telegraph corporations” (defined in
Section 236) the right of eminent domain to acquire property necessary
for the construction and maintenance of its "telegraph line." "Telegraph
line" is defined in Section 235 to include all property used in comnection
with or to facilitate commnication by telegraph, whether such commnica-
tion 1s had with or without the use of transmission wires. Thus, Section
617 authorizes condemnation of any property necessary to carry out the
regulated activities of the telegraph corporation.

Section 617 supersedes a portion of subdivision 7 of Section 1238 of
the Code of Civil Procedure (authorizing condemnation for "telegraph . . .
lines, systems and plants") insofar as that subdivision relates to

privately owned public utilities.



PUBLIC UTILITIES CODE § 618

Tentatively approved March 1970

§ 618. Water corporations

618. A water corporation may condemn any property necessary

for the construction and maintenance of its water system.

Comment. Section 618 grants "water corporations" (as defined in
Section 2L1) the right of eminent domain to acquire property necessary
for the construction and maintenance of its "water system." "Water
system" is defined in Section 240 to include all property used in con-
nection with or to facllitate the diversion, development, storage, supply,
distribution, sale, furnishing, carrilage, apportionment, or measurement of
water for power, irrigation, reclamation, .or mamufacturing, or for munlici-
pal, domestic, or other beneficial use. Thus, Section 618 authorizes con-
demnation 6f any property necessary to carry out the regulated activities
of the water corporation.

Section 618 supersedes portions of subdivisions 3 and 4 of Section
1238 of the Code of Civil Procedure insofar as those portions relate to

condemnation by privately owned public utilities.
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PUBLIC UTILITIES CODE § 619

Tentatively approved March 1970

§ 619. Wharfingers

619. A wherfinger may condemn any property necessary for the
construction and maintenance of facilities for the receilpt or dis-

charge of freight or passengers.

Comuent. Section 619 grants a "wharfinger" the right of eminent
domain to acquire property necessary for facilities for the recelpt or
discharge of freight or passengers. "Wharfinger" is defined in Section
2k2 to include "every corporation or person owning, controlling, operat-
ing, or managing any dock, wharf, or structure used by vessels in connec-
tion with or to facilitate the recelpt or discharge of freight, other
than bulk liquid commodities, or passengers for compensation within this
State."

Section 619 supersedes portions of subdivisions 3 ("public mooring
places for watercraft") and 4 ("wharves, docks, piers, . . . chutes,
booms" ) of Section 1238 of the Code of Civil Procedure insofar as those

portions relate to privately owned public utilities.
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PUBLIC UTILITIES CODE § 620

Tentatively approved March 1970
Revised April 1970

§ 620. Ferries

620. A common carrier, as defined in subdivision (b) of Sec-
tion 211, mey condemn any property necessary for the construction
and maintenance of facilities for its transportation of persons

or property.

Comment. Section 620 grants the power of eminent domain to acquire
property necessary for ferry facilities. The reference to subdivision
(b) of Section 211 incorporates a definition of those public utilities i
that transport persons or property for compensation by wvessel upon in-
land waters or upon the high seas between points within this state.
Section 620 supersedes the grant of condemnation for "ferries" in sube
division 4 of Section 1238 of the Code of Civil Procedure insofar as that
subdivision relates to the privately owned public utilities. BSee Streets
and Highweys Code Sections 30802, 30866 {regulation of amount of ferry

tolls). .



PUBLIC UTILITIES CODE § 621

Tentatively approved March 1970
Revised May 1970

§ 621. Street railroad corporations

621, A street railrcad corporation may condemn any property

necessary for the construction and meintenance of its street

railroad.

Comment. BSection 621 grants "street railroad corporations” (defined
in Section 232) the right of eminent domain to acguire property necessary
for the construction and meintenance of its "street railroad" (defined in
Section 231). It replaces in substance the authority formerly found in
subdivision (g) of Section 7526 and incorporated by reference by Section
7801 and in Section 1238 of the Code of Civil Procedure. See the Comment

to Section 611.

«80-



PUBLIC UTILITIES CODE § 622

Tentatively approved March 1970
Revised February 1971

§ 622, Motor and water carriers

622. (a) As used in this section, "tiotor carrier" means:

(1) A highwey common carrier as defined in Section 213.

(2) A passenger stage corporation as defined in Section 226,

(b) As used in thies section, "water carrier" means a common
carrier operating upen any waterway in this state between fixed
terminl or over & reguler route.

(c¢) A motor carrier or water carrier may condemn any property
necessary for the construction and meintenance of terminal facilities
for the receipt, transfer, or delivery of the passengers or property

it carries.

Comment. Section 622 grants certain motor carriers and water carriers
the right of eminent domain to acquire property necessary for terminsl
facilities. Sections 621 and 622 supersede subdivision 22 of Section 1238
of the Code of Clvil Procedure which granted condemmation suthority for
"terminal facilities, lands or structures for the receipt, transfer or
delivery of passengers or property by any common carrier operating upon
any public highway or waterway in this state between fixed termini or over

a regular route, or for other tern%nal facilitlies of any such carrier."
-81-
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PUBLIC UTILITIES CODR § 623
Tentatively approved March 1970

§ 623. Warehousemen

623, A warehouseman may condemn any property necessary for the

construction and maintenance of its facilities for storing property.

Comment. Section 623 grants a "warehouseman" {defined in Section 239)
the right of eminent domain to acquire property necessary for storing
property. Section 623 supersedes a portion of subdivision 4 of Section
1238 of the Code of Civil Procedure {granting suthority to condemn for
“warehouses") insofar as that portion relates to privately owned public

utilities.
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PUBLIC UTILITIES COLE § 624

Tentatively approved February 1971

§ 624, Sewer system corporaticns

624, A sewer system corporation may condemn eny property

necegsary for the construction and malintenance of its sewer system.

Comment. Section 624 grants a "sewer system corporation” (defined in
Section 230,.6) the night of eminent domain to acquire property necessary
for the construction and maintenance of its "sewer system." "Sewer system"
is defined in Section 230.5 to include &ll property used in conmection
with or to facilitate sewage collection, treatment, or disposition for sani-
tary or drainage purposes. Thus, Section 624 authorizee condemnation of
any property necessary to carry out fhe regulated activities of szewer system
corporations. Section 624 does not, however, authorize condemmation for a
sewer system which merely collects sewage on the property of a single individual
(Section 230.5); nor does it suthorize cofdemnation by anyone other than a
public utility subject to the jurisdiction, control, and regulation of the
Public Utilities Commission.

Section 624 supersedes portions of subdivisions 3, 4, and 8 of Section
1238 of the Code of Civil Procedure insofar ag those portions relate to

condemnation by privately owned public utilities.
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PUBLIC UTILITIES CODE § 625
Staff reccmmmendation considered

by Commission March 1570--action
deferred

§ 625. Resolution of Public Utilities Commission

€25, No condemnation proceeding shall be commenced under the
authority granted by this article unless the Public Utilities Com-
mission first adopts a resolution declaring that the public inter-
est and necessity require the acquisition, construction, or comple-
tion by the publie utility of the project for which the property is
reguired and that the fee or such interest in the property as 1s

described in the resolution is necessary for the project.

Comment. Sections 625 and 626 impose a requirement not found in
prior law. The secticons, wvhich are based on Streets and Highways Code
Sections 102 and 103, make the question of necessity one for determina-
tion by the Public Utilitles Commission rather than by the court as

under former lav.
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PUBLIC UTILITIES CODE § 626
Staff recommendaticn considered

by Commission March 1970--action
deferred

§ 626, Effect of resolution

626, The resolution of the commission is conclusive evidence:
(a) Of the public necessity of such proposed project.
{b) That such fee or interest in the property is necessary

therefor.
{c) That such proposed project is planned or located in a
manner which will be most compatible with the greatest public good

and the least private injury.

Comment. See the Comment to Section 625.

o
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PUBLIC UTILITIES CODE § 2729

Tentative approved March 1970
Revi=ed June 1570

MUTUAL WATER COMPANIES

Public Utilities Code § 2729 (added)

Sec. . Section 2729 1s added to the Public Utilities Code,
to reasd:

2729, A mutual wvater company may exercise the power of eminent
domein for water, water rights, canals, ditches, dams, poundings,
flumes, agueducts and pipes for irrigation of lands furnished with

water by such cowmpany.

Comment. Section 2729 specifies the condemmstion suthority of & mutual
vater company (defined in Section 2725). The section continues without sub-
stantive change the authority to condemn formerly conferred by Code of Civil
Procedure Section 1238(4)(condemnation authorized for "water, water riphts,
canals, dltches, dams, poundings, flumes, agqueducts and pipes for irrigation
of lands furnished with water by corporations supplying water toc the lands
of the stockholders thereof only").

Mutual water companies are not generally subject to the jurisdiction of
the Public Utilities Commission. See Pub. Util. Code § 2705. However, it
is possible that exercise of the power of emirent domein by a mutual water
company msy demonsirate an intention to devote the property so acquired to
public use and thereby render the company sublect to regulation as a publice

utility. See Corona City Water Co. v. Public Utilities Comm'n, 54 Cal.2d

834, 357 P.2d 301, 9 Cal. Rptr. 245 (1960); Lamb v. California Water & Tel.

Co., 21 Cal.2d 33, 129 P.2d 371 (1942). Nevertheless, the authority granted
by this section is not dependent upon whether a company is or is not held to

be a public utility by exercising such authority.
Y} o



Sifhlbo 6 aiGhhAIS CUlh oy LO4.1

Tentatively approved July 1970

Sec. . Scction 108.1 of the Streets end Highways Code is
repealed.

30k3y-~Wherever-a-pars-of-a-pareel-of-iend-is-te-be-taken-fer
ekate- highwey-purposes-and-tne-regainder-ig-to-Be-defe-in-euch- shape
er-eonditiam—aﬂ-%e-be~af-iit%&e-va&ue-%e-i?s—omner;-er-to—give~risc
to-glnims-er-litigation-conReeFaiRg - GEVernnee- or-ether-damagey-the
deparimeni-noy-sequire-she-whele-pareel-and-may-geti~the-remainder
or-mRY-eiehaRZe-the-game-for-obher-preperiy-needed-for-gtate-highway

PUNPOSES.

Conment. Section 104.1 is superseded by Sections 420 through 422 of the

Camprehensive Statute.
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STREETS & HIGHWAYS CCDE § 943.1
Tentatively approved July 1970

Sec. . Section 943.1 of the Streets and Highways Code 18
repealed.
Oh3vke--WheBoVeE -a~Par¥s-0f -0 -pareed~af -2and -8 ~to-he-taken -0z
aeunty-highwny-purpeseB-aad-tha»éamaiaéea-a#—sush—gasael—is-ta-be
. defb-kn-pReh-shaps-cr-eenditien-as-te-be-ef-iittie-valwe-Lo-lis-ovRery
er-te-give-rise-to-elnins~-g¥~itigatich-0oReCrEing~-30varanoe-sr-othor
darage sy ~bhe -eourty-ney-aoquire-she-whole-pavreel -and-may-s02d~5ha
remaiader-or-moy~exeRange-tho-pame-for-sther-propersy-roaded~fow

eounty-highway-purpocess

Comment., Section 943.1 is superseded'by Sections 420 through 422 of

the Comprehensive Statute.
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STREETS & HIGHWAYS CODE § 4008

Tentatively approved April 1970

STREET OPENING ACT OF 1903

Streets & Highways Code § 4008 (amended)

Sec. . Bection 4008 of the Streets and Highways Code is
amended to read:

4008, "Street" includes public street, avenues, roads,

highways, byroads, squares, lanes, alleys, courts or places.

Comment. The addition of "byroeds" to Section 4008 makes it clear
that byroads-~roads, open to public use, that furnish access to an exist-
ing public road from or primarily from otherwise isolated property--may
be established under the Street Opening Act of 1903. See Section L008.1
defining "byroed."” This addition probably codifies existing law. Cf.

City of Oakland v. Parker, 70 Cal. App. 295, 233 P. 68 (1924).
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STREETS & HIGHWAYS CODE § 4008.1

Tentatively approved April 1570

STREET OPENING ACT OF 1303

Streets & Highways Code § 4008.1 (added)

Sec. . Section 4008.1 is added to the Streets and Highways
Code, to read:

LO0B.1. "Byrosd" means a rosd, open to public use, that
furnishes access to an existing public road from or primarily from

otherwise isolated property.

Comment. The definition of "byroad" in Section L008.1 1s based cn

the discussion in Shermen v. Buick, 32 Cal. 242 (1867). It adopts sub-

stantially the definition formerly incorporated in Section 1238(6) of
the Code of Clvil Procedure; however, any restriction in utilization of

the property served by the byroad is eliminated.
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STREETS & HIGHWAYS CODE § 4120.1

Pentatively approved April 1970
Revised June 1970

STREET GPENING ACT OF 1903

Streets & Highways Code § 4120.1 (added)

Sec. . Section 4120.1 is added to the Streets and Highways
Code, to read:

4120.1. The owner of any property that may be benefited by a
proposed improvement may file with the legislative body a request
that the improvement be undertaken. Such request may, but need not
include the maps, plats, plans, profiles, specifications, and other
information referred to in Sections 4120 and 4122, and shall not be

denied without a public hearing.

Corment. Section 4120.1 is added to the Street Opening Act of 1903
to expressly authorize initiation of improvement proposals by individual
property owners. Similar procedures already exist in meny counties and
cities. 1In reviewing a property owner's request, the board of supervisors
should consider the necessity for the lmprovement apd the relative hard-
ship to the party whose land is sought to be used for the improvement

compared to the one seeking the improvement.
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WATER CODB § 254

Tentatively approved July 1970

Sec. . éection 254 of the Water Code is repealed.

PSliz--Whenever-a-part~of-a~parepi~of-iand-to-to~-bo-saken-for
ghate -dan-ar-waber ~-purpases-and-the ~pvengkndep-is~to-be.ofb-in-uoh
shape-ar-cerditicn~as~bo-ba-ef-kitsie~-vatue-te-iip-oWnary-ar-to
give-pise-to-elaima-er-3itizgation-gsnecrning-severange-oF-ather
dumnger-the-depariment-pay-aequire-the-vhele-parest-and-nay-seid
the-remainder-ap-pay-exehanze-the-same~£or-rther-properiy-needed

Por-stabe-dam-or-water-purpasess

Comment. Section 254 is superseded by Sections 420 through %22 of

the Comprehensive Statute.
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WATER CODE § 8590.1

Tentatively aproved July 1970

Sec. . Section 8590.1 of the Weter Code i8 repealed.

8500+ 1v~--Wherever-a-pirs-of-o-pereel-of-iand-ie-to-be-taken
for-purposes-as-aes- forsh-in-seetion-8590-of-1hie- code-and-the
renainder-ig-to-ve-left-in~-gueh-shape-or-eondition-ng-o-bevof
iitile~-value-ita-it8-gvRery-or-do- give-rise-to- elnimg-or-1itigaiion
coRcerning-caveranee-or-other-dambgey-the-board-ray-aeguire-the
whole-pareei-and-may-seii-the-remainder- or-may-enchazge- the- same
for-giher-preperty-pecded- for-purpecac-as- set-forth-in-feciion
8590~ of-this- codes

Camment. Section 8590.1 is superseded by Sectioms 420 through 422 of

the Comprehensive Statute.



WATER CCDE § 11575.2

Tentatively appPoved July 1970

pec. . Section 11575.2 of the Water Code is repealed.

2457 el - Whenever-a-pars-of-g-pareel-of-1apd-16- 40-be-taken
for-state-vater-develppaent-purposec-and- the-remainder-i6-4o~-be
1efi-in-guek-ohape-or-conditiog-as-1o-be-ef-iitdle-vaiue-$o~i4e
evRery-er-te-give-rige~te-elaims-or-iitigation- coneerning-sever-
ases-oy-gther-damagey-the-deparimeni-Ey-aequive- the-vhole-pay-
epi-and-chali-gell-the-vomuinder-ar-shoii-enchange-the-sime=-for

ether-praperty-nceaed-£ar~sta%e-wa%er—develaynenﬁ-;urpeseaq

Comment. Section 11575.2 is superseded by Sections 420 through k22 of

the Comprebensive Statute.
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WATZR CODE § L3533

mentatively approved July 1970

Sec. . eeticn 43533 of the Water Code is repesaled.

h3533---Whenever-a-pari-of-a-pereel-of-1and-is-to-be-acouired
pursuani-te-thia-artieie-and-any-poriion-of-the-resninder-ia-te-be
iefé-in- sueh-chape-er-eopditing-ae-to-be~af-iittle-vadne-to-ida
ewneyy-the-beard-mey-acguire-and- sell-sueh-periion-or-may-exeharge
the-sume-for- sther-property-needed- o~ carry-out-the~powers-eonferred

en-gaid-bosrd

Comment. Section 43533 is superseded by Sections 420 through 422 of

the Comprehensive Statute.



