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Subject: Study 

Summary 

4/26/11 

Memorandum 71-25 

- Condemnation (Comprehensive Statute--Provisions Relat
ing to Possession Prior to Final Judgment) 

This memorandum' i~ a·revised vetsion of Memorandum 71-112, which ~ Com-

·.rssion previously had no opportunity to consider. It is concerned with 

Divisibn 7 (commencing with Section 1268.01) of the Comprehensive Statute. 

Most of this division was considered at the September 1970 meeting and approved. 

Except as noted below, the provisions of this aivision reflect the Commission's 

decisions at the September meeting. This memorandum presents those sections 

which the Commission has not previously considered. The major policy questions 

are: 

(1) Is the procedure for obtaining an order for possession, as set 

forth in Sections 1269.01-1269.02, and made to satisfy due process require-

menta, adequate for all condemnors? 

(2) Should the requirements contained in Sections 1268.08 and 1270.05, 

that withdrawal of deposit waives all defenses except claim to greater 

compensation, be retained? 

Affected Sections 

Section 1268.05. In addition to revising subdivision (f) to allow a 

condemnee to recover the premium reasonably paid to a surety insurer for an 

undertaking, the Commission further directed the staff to investigate the 

propriety of the "issue as to title" language contained in this subdivision. 

As indicated in the Comment to this section, the language is borrowed from 

California cases and statutes which utilize it to refer to issues of the 

existence or nonexistence of property interests, but not to questions of the 

respective amounts of the existing interests. Although the "issue of title" 
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language may not be as clear as could be desired, it is a convenient short-

hand with an accepted legal meaning) no easy alternatives are readily 

apparent. As a consequence, the staff suggests that the phrase be left 

uncbanged. 

Section 1268.08. This section provides for waiver of all defenses 

except a claim to greater compensation by the condemnee who withdraws a 

deposit. The CommiSSion suspended consideration of this section pending 

receipt of new materials from Mr, Kanner. These materials are appended as 

Exhibit I. 

Mr. Kanner's maj or points can be swnmarized as follows: The condemnee 

should be entitled to at least one of the following: {a} possession and use 

of the property, (b) withdrawal and use of the award, or (c) interest on the 

award if he cannot withdraw it and has been deprived of the use of his 

property. Thus, the condemnee who challenges only the amount of compensa-

tion can draw down the deposit and make an appeal; the condemnor can take 

possession and appeal upon deposit of the amount of the award; but the 

condemnee who wishes to contest the right to take on appeal may find that 

his property is taken, that he cannot draw down the award, and that it 

does not accrue interest, and he is thus unfairly discriminated against. 

Even a criminal is encouraged to appeal, but a condemnee who wishes to 

challenge the right to take is discouraged from appealing. 

This characterization of the status of the condemnee is inaccurate. 

To begin with, Section 1268.08 authorizes the condemnee to withdraw any 

amount deposited prior to judgment. A deposit made by a condemnor before 

any court hearing at all operates simply as an offer, which the condemnee 

may take or leave. There is no dispossession, no running of interest, no 

obligations on any party. If the condemnee chooses to accept the offer; 
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however, he may withdraw the deposit and in so doing waives any defenses 

other than a claim to greater compensation. If there has been a court 

hearing and an order of possession, the condemnee may be dispossessed, but 

interest continues to run until entry of a judgment. Clearly, then, the 

condemnee up till the time of entry of judgment will always have either his 

property, or interest running on the deposit, and may nonetheless challenge 

the right to take in court hearing. 

Evidently, then, Mr. Kanner's objections go rather to provisions 

contained in Section 1270.05, which relates to withdrawal of a deposit 

after judgment and pending appeal. Generally, interest accrues on a con

demnation award until the amount of the award is deposited by the condemnor. 

See Code Civ. Froc. § 1255b(d). After that time, the condemnee may with

draw the award and appeal as to the amount or leave it in and appeal as to 

other issues. Tbis is existing law under Code of Civil Procedure Section 

l254(f). Is it unfair that one who wishes to contest the right to take on 

appeal must forgo the award while one who wishes to appeal as to the amount 

of compensation need not? Such disparate treatment may be reasonable<, 

Notice first that it is the general rule in civil litigation that the 

right to accept the fruits of a judgment or order and the right to appeal 

therefrom are not concurrent but are wholly inconsistent, and election of 

either is waiver and renunciation of the other. That is, a condemnee could 

not ordinarily both draw down an award and appeal from it. People v. 

Gutierrez, 207 Cal. App.2d 759, 24 Cal. Rptr. 781 (1962). However, this 

rule is subject to two limited and carefully drawn exceptions. First, the 

condemnee may draw down the award and, nonetheless, may appeal the amount 

awarded. Section l270.05(a), based on Code of Civil Procedure Section l254(f). 

Second, the condemnor is allowed to take possession following a judgment 
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and may nonetheless appeal the amount. Section 1270.07, based on Code of 

Civil Procedure Section l254(e). These exceptions and the reasons for 

them are set forth in the Commission's 1967 study at 1231-1232: 

As noted at the beginning of this article, California law 
distinguishes sharply between the taking of possession before 
entry of the "interlocutory judgment" of condemnation, and the 
taking of possession after that event. Since Section 1254 of 
the Code of Civil Procedure was revised to meet constitutional 
objections in 1903, it has permitted the condemnor in any case 
to obtain possession following entry of judgment by depositing 
the amount of the award for withdrawal by the defendants. The 
court may also require deposit of an additional sum to secure 
payment of any amount that may be recovered in the proceeding. 
The procedure is available even though the award is attacked 
by either party by motions in the trial court or by appeal. 
The only right waived by either party under the procedure is 
that by withdrawal of the deposit the condemnee waives his 
right to contend by motion or appeal that the property may not 
be taken in the proceeding. Unlike provisions for possession 
prior to judgment, this authorization for possession after 
judgment does not raise constitutional problems. [Citing 
HOUSing Authority v. Superior Court, 18 Cal.2d 336, 115 P.2d 
468 (1941); Heilbron v. Superior Court, 151 Cal. 271, 90 P. 
706 (1907). 1 

ProviSions for possession after entry of judgment are 
properly distinguished from similar provisions for possession 
prior to judgment. Unless the judgment is reversed or set aSide, 
it determines the condemnor's right to take the property, the 
amount of compensation, and the allocation of the award among 
defendants. Since motions in the trial court, appeals, and 
possible new trials may consume a period of years, possession 
pending appeal is beneficial to both parties. From the condemnee' s 
standpoint, the period during which he is effectively precluded 
from renting, selling, or improving the property is reduced, and he 
may withdraw the deposit and carry out his plans for the future. 
From the condemnor's standpoint, the procedure is essential to pre
vent the public improvement from being delayed for a protracted 
period or even being abandoned entirely. The procedure should be 
retained and improved even though the proviSions for possession 
prior to judgment are greatly extended. [Footnote omitted.] 
[T8¥lor, PosseSSion Prior to Final Judgment in California Condemna
tion Procedure, 1231-1232, reprinted in Tentative Recommendation 
and St Relati to Condemnation Law and Procedure: Number 1-
Possession Prior to Final Judgment, Cal. L. Revision Comm'n Reports 
1101, 12]1-1232 ( 1967) .J 
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In essence, the condemnee who desires to appeal the amount of the 

award may do so while drawing down the deposit because this will facilitate 

his ability to finance the acquisition of substitute property, or some 

other purpose. The condemnor is allowed to take possession and further 

contest the amount of the award because this will facilitate the construc~ 

tion of needed public improvements. The condemnee who wishes to contest the 

right to take is not allowed to draw down the deposit and then object to the 

taking because to allow him to do 60 will hinder the condemnor's ability to 

utilize the property free of a threat of having to return it--there is no 

reason for the condemnor to finance an attack on its right to take. After a 

judgment of condemnation and after the condemnor has paid into court for the 

landowner the amount of the award, the condemnor in possession need not ~ 

interest on the money paid in While the landowner refuses to accept it in 

order to prosecute an appeal. Vallejo & Northern R.B. v. Reed Orchard Co., 

111 Cal. 249 (1918). 

Thus, there is good reason to make a general exception for the condemnor 

and condemnee concerned only with the amount of an award to the rule that 

one cannot draw down an award and, at the same time, appeal from it. But 

there is a rational and legitimate reason for not extending this exception 

to condemnees who wish to contest the right to take the property at all. 

Although the disparate treatment of the parties in this case is discrimina-

tory, it is also reasonable. 

Further, the condemnee may well be still in possession of his property, 

and interest may be accumulating on the awaro while he is appealing. This 

will occur in the cases where the order for possession is deferred or the 

order for possession states a distant future date and where the condemnor has 

chosen not to make a deposit until after the appeal. 
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Attached as EKhibit II are excerpts from Mr. Kl3.rmer's response to the 

foregoing anslysis before revision. The issue is clear and deserves SOllIe 

thought: Is this one of the situations where the existing law IIlUst be 

changed? Is it grossly unfair to deprive a condemnee of both awerd and 

interest where he has been dispossessed of his property but desires to appeal 

the right to take? Mr. Kl3.rmer correctly points out that the effect of such 

a provision is to discourage appeals on the right to take. That is the 

policy decision the Commission and the Legislature has made. This provision 

should not be taken in isolation, however; for, if the condemnee is able to 

defeat the right to take, he may be able to recover all his damages, including 

interest as well as his attorney's fees. See Code of Civil Procedure Section 

1255a and Memorandum 71-22. It is only where the condelllllee loses on his 

appeal on the right to take that he has a problem, for in such a case he must 

pay not only the litigation costs but also may be deprived of the use of his 

property without compensation since he receives no interest after the inter-

locutory judgment is entered and the deposit made. It is recognized that 

condemnation law is generally slanted in favor of the condemnor. At the same 

time, the number of changes that can be made in a comprehensive statute are 

limited if the statute is to have any chance of legislative ensctment. We do 

not consider this to be an essential change. 

sections 1269.01-1269.03. At the September 1970 meeting, the staff pre-

sented an argument for a unified procedure by which condemnors could obtain 

an order of immediate possession. A noticed motion procedure ws originslly 

proposed and is set out in Sections 1269.01-1269.03 of the Comprehensive 

Statute. The staff's proposed noticed motion scheme wes described in detail 
\.." -

in Memorandum 70-112. The scheme elicited a negative response from Mr. Barry, 

Court Commissioner of the Los Angeles SUperior Court, whose correspondence 

is attached as EKhibit III. 
-6-



In essence, Mr. Barry indicates that a noticed motion scheme would 

severely burden the judicial process, resulting in useless hearings over 
. 

issues which are not controversial. Mr. Barry suggests, and the staff agrees, 

that the requirements of due process would be satisfied if: 

(1) The condemnor is able to obtain an order for possession on ex parte 

motion, and 

(2) The condemnee is able effectively to challenge the granting of a 

motion prior to actual dispossession. 

Such a scheme--ex parte order with subsequent opportunity to be heard--is 

subject to at least two difficulties. It has been asserted before the Commis-

sion that, once an order for immediate possession has been issued, the court 

is reluctant to alter the order or to give it serious reconSideration. Mr. 

Barry states that this is not his experience. 

Also it 1s necessary and desirable to give a court express authority to 

vacate an order for immediate posseSSion and to stay its enforcement upon appli-

cation of the condemnee. (The court may have inherent power to do this, but 

the statute should grant the court express authority so no doubt will exist.) 

The Commission in its 1960 recommendation relating to immediate possession pro-

posed precisely such a scheme: 

There is no provision in the existing law that permits the condemnee 
to contest the right of the condemnor to take the property prior to 
the time possession is taken. Legally, the condemnee has the right 
to raise the question whether the condemnation is for a public use in 
every condemnation proceeding. The question of the necessity for the 
taking of the particular property involved may be raised by a condemnee 
under certain limited circumstances. But the right to raise these ques
tions may be a meaningless right if, at the time the questions are raised, 
the condemner has already demolished all improvements on the property, 
denuded the site of all vegetation, constructed pipes, flumes and conduits 
and inundated the property with watel'. The Commission recommends, there
fore, that the owner or the occupant of the property to be taken be given 
the right to contest the condemner's right to take the property by eminent 
domain or his right to obtain immediate possession of the property, or 
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both, Qy a motion to vacate the order for immediate possession made 
prior to the time possession is taken. An order vacating or refusing 
to vacate an order of immediate possession should be appealable. An 
appeal should not automatically stay proceedings under the order of 
immediate possession, but either the trial or appellate court should 
have the right to stay proceedings until the appeal is decided. [Rec
ommendation and Study Relating to Taking Possession and Passage of---
Title in Eminent Domain Proceedings, 3 Cal. L. Revision Camm'n Reports 
at B-1 through B-a.] 

This proposal for early litigation of right-to-take issues involved in imme-

diate possession may be a promising approach for dealing with the matters in 

eminent domain cases generally; a bifurcated trial has several virtues. Such 

a determination, however, should await completion of the Commission's consul-

tant's study of eminent domain procedure. 

A uniform procedure for granting an order for immediate possession with 

the opportunity for subsequent hearing prior to possession is set out in 

Exhibit IV. Basically, the plan is the same as the presently existing law 

contained in Code of Civil Procedure Sections 1243.4 and 1243.5, with these 

changes: 

(1) All public utilities and public entities are given the right to take 

immediate possession. 

(2) Immediate possession will be permitted in any condemnation case. 

(3) The court must find that the plaintiff needs possession prior to 

judgment. 

(4) The order for possession contains only a description of the property 

interest taken and the time after which the plaintiff may take possession. 

(5) The minimum period after issuance of the order before plaintiff may 

take possession is 90 days. 

(6) Statutory authority is given to the court to vacate the order and to 

extend the minimum period for hardship to the defendant upon motion prior to 

possession. 
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The staff feels that the changes made in existing procedures are desirable fOl' 

both condemnors and condemnees. 

(1) Extension of right of immediate possession to all public entities and 

to public utilities. UDder Code of Civil Procedure Section 1243.4., the right 

to immediate possession is limited to "the State, or a county, or a municipal 

corporation, or metropolitan water district, municipal utility district, municipal 

water district, drainage, irrigation, levee, reclamation or water conservation 

district, or similar public corporation." Since most, if not all, of the public 

entities are already included in this listing, Section 1269.01(a) simply enlarges 

the category to include public entities generally. Further, because public 

utilities are as much in need of and as deserving of the right of immediate pos-

session as are public entities, authority is included for public utilities to 

obtain orders of immediate possession. These expansions of the present law are 

consistent with the Commission's 1967 recommendation (page 1110). 

(2) Expansion of immediate possession to all eminent domain cases. Presently, 

the right to take immediate possession is limited to takings of property for 

reservoir or right of way purposes. Code Civ. Froc. § 1243.4. However, there 

are many other acquisitions in which possession prior to judgment would be appro-

priate, such as school sites and sewage disposal plant sites, which are excluded 

by this limitation as to the public purpose for which the property is being ac-

quired. Consequently, the Commission in its 1967 recommendation expanded the 

sc,ope of cases in which immediate possession is available. See recommendation 

at 1109-1110. This expansion is reflected in proposed Section 1269.01(a), which 

extends the right to any immediate possession case by eliminating the reservoir-

right of way restriction. 
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(3) Need as a prerequisite to immediate possession. Section 1269.01(b)(2) 

adds a provision new to California law that the condemnor must demonstrate a 

need to take immediate possession before such an order will be granted. It 

stands to reason that the condemnor should not be able to take property at 

potentially great inconvenience and economic hardship to the condemnee if it 

does not really need early possession for planning purposes or otherwise. Con

versely, if the condemnor's necessity for early possession of the property is 

sufficiently great, that fact ought to be easily demonstrable to a neutral court. 

Thus, the imposition of this standard of need for issuance of the order of 

immediate possession will save the condemnee from needless hardship while im

posing no undue obstacles on a deserving condemnor. The provision is based on 

immediate possession standards of other states. See Comment to Section 1269.01. 

(4) Streamlined possession order. Under present procedures, Code of Civil 

Procedure Section 1243.5(b) requires an order authorizing immediate possession 

to contain a description of the property and the estate or interest sought to 

be condemned, the purposes of the condemnation, the amount of the deposit, and 

the date after which the plaintiff is authorized to take possession. Since 

immediate possession will be available in any condemnation case, the statement 

of purposes is now irrelevant. And, since the condemnee has been given advance 

notice of the making of a deposit under Section 1268.02, inclusion of the amount 

is unnecessary. Accordingly, Section 1269.01(c), setting forth the contents of 

the order for possession, eliminates these requirements. 

(5) New 90-day minimum period after hearing, prior to possession. Present 

law prescribes a 2O-day period prior to the time possession ~ be taken with 

allowance for shortening the time specified to three days upon a showing of 

good cause. Code Civ. Proe. § 1243. 5( c) • The proposed 9O-day minimum period 

is based upon studies that reveal that any lesser period is both a hardship to 
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the condemnee and is 1n most instances not particularly helpful to the condem-

nor. See generally the Commission's 1967 study at 1222-1225. The study's 

conclusion is that: 

It would therefore be appropriate to extend the period of notice 
from the existing 20 days to 60 or 90 days. In addit ion to further 
reducing the possibility of serious inconvenience to the property owner, 
the change will make possible the actual disbursement to the owner of 
approximate compensation before he is required to relinquish possession 
of the property. If pending federal legislation is enacted, a conform
ing additional notice provision should be adopted. 

Federal law requires a 9O-day minimum period for federal and state federally-

aided projects: 

The construction or development of a public improvement shall be so 
scheduled that, to the greatest extent practicable, no person lawfully 
occupying real property shall be required to move from a dwelling (assum
ing a replacement dwelling as required by title II will be available), or 
to move his business or farm operation, without at least ninety days' 
written notice from the head of the Federal agency concerned, of the date 
by which such move is required. [Uniform Relocation Assistance and Real 
Property Acquisition Policies Act of 1970; Section 30l(5).) 

It should be noted that the 90-day period refers only to giving notice rather 

than to service of an order of possession. However, the appropriate notice, 

at least under some federal regulations, can only be given ~ title or 

right to possession of the property is acquired. Cf. RedevelOpment Agency v. 

SUperior Court, 13 Cal. App.3d 561, Cal. Rptr. (1970). The 9O-day 

period is a minimum and refers only to actual service of the order rather than 

to notice of intent to dispossess. Thus, should the federally required notice 

period increase, affected agencies will be able to comply simply by giving 

the appropriate notice and then waiting to take possession. 
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A further problem with a minimum period is that the state should have same 

flexibility to take possession instantaneously, perhaps even without court hear-

ing, in case of extreme emergency. The staff believes that this power, while 

obviously both present and necessary, should not be dealt with in the context 

of the time for possession prior to judgment. Rather it is an area which re-

quires separate treatment and will be dealt with separately. Of course, the 

law of eminent domain will be subject to any extraordinary state powers. Con-

sequently, notes to the effect that study of these matters is in progress are 

included in the Comments to Sections 1269.01 and 1269.04. 

(6) Vacate and stay order. There is some question whether 

California courts, like courts in other jurisdictions, have the power to extend 

or delay the period for possession because of possible hardship upon the defend-

ant. The Commission's study comments: 

California law has never recognized any criteria or standards for 
granting or withholding an order for immediate possession, or for delay
ing the effect of an order once issued. The appellate courts speak of a 
discretion at the trial level to grant or withhold an "order of immediate 
possession." [Citing County of Los An eles v. Anthony, 224 Cal. App.2d 
103, 36 Cal. Rptr. 308 19 • In each instance, however, they are re
ferring to the order for possession after judgment under Section 1254 
of the Code of Civil Procedure. Under that section, the court has dis
cretion whether to grant an order for possession pending appeal. [Citing 
Housing Authority v. Superior Court, 18 Cal.2d 336, 115 P.2d 468 (1941).) 
In contrast, the constitutionally authorized order for immediate possession 
is available to the plaintiff as a matter of right. [Citing Central Contra 
Costa Sanitary Dist. v. Superior Court, 34 Ca1.2d 845, 215 P.2d 462 (1950); 
State v. Superior Court, 208 Cal. App.2d 659, 25 Cal. Rptr. 363 (1962).J 
In many other states, the trial courts are given both discretion and guid
ance as to granting, denying, or delaying the effect of an order for pos
session prior to judgment. [1967 Study at 1219.J 
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Proposed Section 1269.02(a) is intended to create specific statutory authority 

for a court to delay or extend the time period before which the condemnor may 

execute an order for possession. The court must balance possible hardship to 

the defendant against the need of the condemnor for the property for the public 

improvement. Such discretion is a reasonable means by which the court will be 

able to soften any harsh results of immediate possession. It is assumed that 

the instances during which the 90-day period will be increased, like the in

stances in which it will be decreased for emergency reasons, will be relatively 

rare: the 90-day period was initially selected because it inherently avoided 

much hardship to the ordinary condemnee. 

Section 1269.04. This section requires the condemnor to serve copies of 

the order for possession upon occupants and the "record owner." The Commission 

queried whether record owner was a sufficiently broad term to include all in

terested parties. Record owner is defined in subdivision (a) to include both 

the holder of legal title and any person entitled to the property under a lease 

or land sale contract. Because of this definition, the parties entitled to re

ceive copies of the order will be all parties in use or possession of the prop

erty; other interested parties, such as mortgagees, trustees, etc., who have a 

primarily financial interest in the property do not need to receive a copy of 

the order, for they are notified of the initial deposit (§ 1268.02) and,in case 

of overlapping interests, are protected by undertakings of those withdrawing the 

deposit (§ 1268.05). The only other parties who could be adversely affected by 

the possession itself would be holders of intangible interests in the property, 

such as holders of easements and beneficiaries of restrictive covenants. However, 

to require service of an order of possession on all known interested parties, 

regardless hot, trivial or remote, may be overly burdensome. The staff recommends, 
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therefore, that notice to occupants and record owners only, as provided in 

Section 1269.04, be retained. We are unaware of any problems that have arisen 

under the existing law which is continued in Section 1269.04. 

The 6o-day period prescribed for service of the order for possession 

should be changed to 90 days to conform with Section 1269.01, as should the 

reference in the Note. 

Sections 1270.01-1270.08. These sections were approved. However, the 

Commission requested the staff to look into the problems of transfer of owner-

ship liability and risk of loss upon issuance of an order for immediate posses-

sion. The staff feels that these problems are part of the larger related prob-

lems concerning time of passage of title and its incidents. These areas are 

being given separate consideration. 
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Nathaniel Sterling 
Legal Counsel 
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Gentlemen: 

Re: Proposed Sec. T 2613 .08. 1967 Tent. 
Recommendation and Study relating 
to Possession and Related Problems 

Pursuant to the discussion at the September. 

1970 meeting. the following are my comments concerning 

the problems ar is i ng when the r ightto take is chal

lenged, and the con'demnee appeals. 

Under existing law. and under the statutory 

scheme suggested by the 196] recommendat ion, such a 

condemnee is thrust onto the horns of a dilemma. 

TItI..EIIIHONC 
055' .... 32-72 

ARf:A CODIE 213 

First. he can be dispossessed.' Second, he 

may not draw down his money. because If he does he 

waives his right to appeal the taking. Third, while he 

has neither his property nor his award he is further 

deprived of interest because of the prOVisions of CCP 

§1255b wh ieh termi nate the accrual of interest when 

the deposit is made into Court • 

• 
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California Law Revision Commission 
September '28, 1970 
Page 2 

This situation has come about as a result of 

the COI1IIIission l s 1%0 Recommendation and Study Relating 

to TakinQ Possession and Passage of Title in Eminent 
" --' 

Domain Proceedings. 

I SU9,gest that iii fa i r read ingof that recom·, 

mendation and study makes it clear that the situation of 
, ~ 

the condemnee who wishes to appeal the right to take was 

not contemplated, and the discussion and analysis was 

directed solely to the condemnee ~ho wishes to appeal the 

amount of his c~ensation.Thus. at page 8-60. the study 

expressly noted that where a condemnee is dispossessed 

under CCP §1254, he " ••• may withdraw the amount of 

the judgment without waiving his right of appeal on the 

amount of the award." 

The study then went on to note' that in situ· 

at ions where possession is not taken under CCP §1254 

" • • • it is not unjust to deprive the condemnee of the 

use of the money deposited if he,wishes to appeal. for 

the condemnee retains the use of the property, He should 

not be able to have the use of the money and the use of 

tne property at the same time. Mor is it unjust to deprive 
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California Law Revision Commission 
Sep tembe r. 28. 1970 
Page 3 

the condemnee of interest on the judg~nt after such a 

deposit. The condemnee would be compensated for a loss 

not suff~red jf he were permitted to have interest on 

the deposit at the same time that he has the use of the 

property for which the deposit was made." Page 8-61.' 

It seems quite clear that it was-contemplated 

that the condemnee should not be entitled to double 

compensation; that he should be entitled to no more 

than ~ of the following element$: (a) possession and 

use of the property. (b) withdrawal and use of the award, 

or (c) interest on the a~lard where he cannot withdraw 

it and has been deprived of the use of his property. 

(Note that the Commission fe!t that he should be de-

pr ived of interest on che award depostted only in those 

situations where he retained possession of the property.) 

However, this statutory scheme breaks down 

whe.1'I it is sought to be applied to a condemnee who wants 

to appeal the right to take. Unl ike his counterpart who 

appeals the cOllll'ensati'on and who is entitled to receive 

one of the forego i n9 three elements, the condemnee who 



California Law Revision Commission 
September 28, 1970 
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*1 
challenges the ~akin9 gets none of them.- Thus. he is 

simultaneously deprived of his property, he cannot draw 

down the award because trlat destroys f:isright to appeal 

the taking. and whi"le he is thus simultaneously deprived 

of t!'le u'se of his p rope rty and of the award, he gets no 

interest. This, I suggest, is wrong. 
> 

It must be kept in mind that the underlying 
-,-

theory ·is that the award takes the place of the property 

and has not been paid within the meaning of Art. i, 

§14, unless the owner can take it. Se~ Steinhart II. 

Superior Court (1902) 137 Cal 575, 579. And it has been 

he I d on many occas ions by both the U.S. Supreme Court 

and the Cal ifornia State Courts that where the Qo.tner is 

simultaneously deprived of the possession of the property 

and of his.award (in that he cannot draw down and use the 

award). he is entitlea to an additional element of just 

compensation for this simu!tilOeous deprivation of the 

property and of the award. Interest at the legal rate 

has repeatedly been heid to constitute a proper measure 

of th i 50 e iement of j list compensat ion. 

To adG insult to injury. the condemnor gets the 
int~rest. See CCP ':v12S4(j). 
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Yet, the condemnee who wishes to challenge the 

right to rake is deprived of all ~hese economic and 

legal benefits. suggest that that constitutes invidious 

discrimination anci places an unreasonable burden on such 

a condel1ll1ee; a burden wh :ch appea rs to serve no legl t imate 

purpose, and is designed to make' it oppressively difficult 

for people to challenge the right to take. It has been 

said in the context of criminal appeals:' 

"S1nce the State has no interest 

in preserving erroneous judgments, it has no 

i nte rest in foreelos i 09 a!)pea 1 s the re i rom by 

impos ing unreasonab 1 e cono j t ions on the right 

to appeal." ,people v. HendersolJ (1963) 

60 Cal 2d 482, S97. 

I suggest that .~hen such sollc'itude for the 

right to appeal is the law of the land ilS to convicted 

criminals, it is not unreasonable to suggest that a 

similar solicitude be extended to pe"rfectly innocent 

property owners in condemnation cases who have done 

nothing wrong and Whose_only "sin" is that their law

fully held property by chance wound up ~n the path of a 

publ ic project. 
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What makes this situation quite unfair is 

that in the 1960 recommendation and study, an ent irely 

different standard of fairness was appl i~d to condemnors: 

"Under exist ing law, any condemnor 

is pe rm i tted to take possess ion of the p rope rty 

to be condemned after entry of judqment even 

though an appeal is pending. However, it has 
) 

been he I d that the condemnor wa ive-s his right 

of appeal by taking possession of the property. 

This rule seems unfair to the condemnor: if 

the condemnor takes possess ion, it wi 11 have 

to pay the award even though it is based 

upon error by the t ria 1 court, but if it 

chooses to attack the award by appea 1 , a 

needed pub] ic improvement may be delayed for 

a pe r i od of yea r~ or even have to be abandoned 

if rising costs exceed the amount available 

for the construction of the improvement." 

Page B-t!. 

Thus, when i-t came to-the condemnor, the Com

mission saw quite clearly the unfairness inherent in 

predicating the right to appeal on harsh conditions. 
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It is difficult to see why this reasoning should not 

cut both ways. If the condemnor wants to appeal the 

award there is no reason why it should have to forego 

taking possession under CCP §1254. To the extent this 

rule was racOQmended by the Cominissiol1 in 1960 jt is 
} 

difficult to quarr'el with. But by parity 5!f reasoning, 

it Is difficult to uncerstand why the condemnee who 

wants to challenge the right to take shouid notbe the 

benef ic iary of the same att i tude of fa i mess. There 

is no reasor. why he shou 1 d have to abancon his right 

to appeal the right to take or in the aiternative 
*1 

undergo enormous fln<lncial hardship-as a price for 

!I Because awards in condemnilt ion ca:>es rf:flect the 
high values of C<:lj ifornla land, interest on the award 
can mount into surprisingly l<:orge figures. In one 
case in whiGh ! represented t.he o1fmer, interest on 
the awa I"d came to $ 145,000 pe r year, Clnd j t took 
about 3 1/2 years to complete the appellate review 
process. ilon't you ndnk that risking $500,000 
is a bit steep as price of admission to the appellate 
courts? See Regents etc. v. Horris (1968) 266 CA 2d 
6l6, 633-634. ' 
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!I 
getting his day in the appellate courts. 

Stated :;.imply. the ccndemnee who cliallenges 

the right to take, finds himself the object of invidious 

discrirnfni'ltion. This is wrong. cannot overemphasize 

that in the context of the current unabashed encouragement , 
./ 

of criminal appeals, our law should not impose Draconian 

conditions upon an innocent citizen's right to appeal 

what he bel ieves to be an unlawful overreaching by 

his government. The substant ive law relating to the 
**1 

right to take is enough of a stacked deck.- without 

making its procedural aspects prohibitive. 

~I 

SOI1lf; suggestion was made at the September 1970 
n~eting that such hardship can be justified because 
the cpndemnee in such situtatlons has had his 
adjudication in the tr i.,1 court, and appeal was 
in the nature of ar· "extra". CaUfornia law, 
however, is contrary to that suggestion! "The right 
of every man to h is day in COUl't is not 1 imitcd to 
the trial court but embraces nS well his day in 
the appropriate reviewing court." People v. Becker 
(l952) 108 CA I.e: 76LI, 768[3]; "The right of appeal 
is as sacred and inviolable as the right to a 
tr ial\ ••• " Wuest v. Wue_~ (1942) 53 CA 2d 339. 
345 [5 J • 

T h j 5 V lel'l' is hard I y or i gina I with me. See Mc I nt i re. 
"Are C<l'lrt Rules Made to Be Broken? - Eminent Domain 
Trial Preparation and the $wartzman Case", 43 Cal. 
S~ate ~ar Jour. 556, 559-560 (1968), 
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"When the legislature, in an effort 

to prevent any inquiry of the validity of the 

particular statute. so burdens any challenge 

thereof in the courts that the party affected 

is -necessarily constrained to submit rather 

than take the chances of the penalties imposed, 
> 

then it becomes a serious question whether the 

party is not deprived of the equal pr6tection 

of the laws." Ex Parte""oung (1908) 209 U'.S. 

123. 146.52 L Ed 714, 723. 

This principle has been applied many times by both the 

U.S. and Cal ifornia supreme courts, in a variety of 

factual contexts. It is indeed difficult to understand 

why a concemnee should be singled cut as the only kind 

of I itigarit to be placed beyond the pal~ of this rulels 

operation. Isn't his right to final adjudication of 

. Whether he can keep his own property at least as socially 

valuable as a welfare recipient's right to bar the 

authorit ies from sea~chin9 his ,home to ascertain whether 

he is collecting welfare payments illegally? See 

Parrish v. Civil Service Commission (1967) 66 Cal 20 260. 

270-27~. where in the welfare context the court had a great 
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deal to say about the "doctrine of unconstitutional 

cond i t i OriS". Cind how dis f a\fore dis the p r i nc i pie of 

conditfoning the exercise of a right on waivers of 

other rights. Why shouldn't this principle apply to a 
) 

property owner who hasn't done anything and doesn1t 

want anything, except to mind his own bUSIness on his 

own land? 

Any rec~~nded legislation relating to 

taking possession'should recogni<:e and correct the 

present anomaly in the law. When the owner is dis· 

possessed" he should either have tne riqht to draw 

down the award without ?fly enforced "~ ... aivers" of his 

right to appeal th", taKing, or in the i;llternative be 

entitl-ed to interest on the award until such time as 

he can draw it. down withouc coercive "strings". 

GK/ms 
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October 27. 1970 

California law Revision Commission 
School of law . 
Stanfprd University 
Stanford, California 94305 

> 
Gent lernen: 

. r . ~ ~ .... - ) ... r 
.., ~ ~.., i!' 

have reviewed the above Memorand\lll;'and nave a 

couple of additional ComMents to ,thoSe I made in my letter 

c= . of September 28, 1970. 

c 

First. Memorandum 70-112 does not really address 

itself to the only problem I sought to raise. To say that 

there is indeed discrlmlnlltionagalnst the take-contesting 

condemnee. but that it is r.asOMbl. is to gloss over the 

problem. 8eslges, who says It's, r.asonable? . On the basis 

of what policy and ethical erlterla? On the basis of what 

comparative analysis of permissible and impermissible 

disc'rimination in other fields of the law? 

The fact remains, that the imposition of a 
, 

financially ruinous condition as prerequisite to appeal. 

destroys that right to appeal. And such schemes, in all 

fieldS other than eminent domain, have - to the best of 

my knowledge - uniformly been condemned and struck down by 

-1-

i 

1 , 



c 
;. 

i 

c 

c 
• 

Cal ifornia Law Rev;!'> ion Corrmi!'>!'>ion 
October 27. 1970 
Page Two 

the courts as falling within the con!'>titutionally proscribed 

doctrine of coerced waivers. ,For a recent example at the 

U. S. Supreme Court level (in the labor law cOfltext}~·see. 

Nash v. Florida Industrial Commission (1967), 389 U.S. 235. 

239; 19 L.Ed.2d 438, 442. 

* * _ . .!_ .. * -- -~ - --- - ---- , 
The forego I ngfB rag raph. hopeful ~.~ ~!u t 5 ~~_S_f i ~9~_r_ 

on the heart of the matter. It may well·be that the Commission 

or the staff feel that owners should not have the right to 

appeal the right to take, or perhaps not even to contest.it 

in fhe first place. If that be so, then the proposed legis

lation ought to say so and stand the gaff of constitutional 

review. and of the reaction of the people expressing themselves 

through the legislature. 8ufsucl1 a drastic and draconian 

end should not be sought by indirection. Care should ·be 

exe r c i sed he re to dis t I ngu Ish po J icy reaSons from "env i roomenta I 
*1 

assumptlons"- and per.sonal predilections. 

*1 - See Traynor. No Haglc Words C~ld Do It Justice. 
49 Cal. L.R. 615 • .fj.2.9.U96U.. . . 

.... 
-fi...-

._- -- ---~ --

.. 
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A I so, as a' practica I matter. the ratrbNiTe' la, ."" 

admittedly discriminatory treatment of the take-contesting 

owner (Memorandum 70-112, p.S) does not withstand analysis. 

It is said there that the reason for the dfscrimination is 

not to ". . '" a bill t y to ut 11 1 ze-- the 

property free of a _ threat of hay iog to return It. . .". But. 

the condemnor is alway' so threatened when the right to take 

is appealed. reg4trdless of_ther Interest On the award does 

or does not run. Thus. the reason for the discriminatory 

treatment of the take-contesting condemneel is exposed not as 

a legitimate benefit to the condeml"lC!r. but as a devile openly 

designed to disco!)rage and thereby prevent the final adjudication 

of the right to take. o_n _the merits. S I ure y. I need not cite 

the countless decisions in which courts have . exa r ted dete r -
mination on the merits as the desl'rable po ric y 0 far at i ona I 
judicial System. 

* * * * * 

>. ;.. 

I 
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am perfectly aware of the fact that we live 

in a period in which the judiciary has all but abdicate'd 

its right and 'duty to pass on the constitutionality of 

leg isla t i ve and adm i n i s tra t Ive acts when the power to 
!I 

take by eminent domain Is Involved. There are, however, 

other views, and these views are IncreaslnglY,rna,king 

themselves felt. See e.g .• McGee, "Urban Renewal in the 

*1 It ought to give us pause to recall that in Cal ifornia 
necessity is not justiciable even where there is fraud. 
bad fa 1 t h a nct--"abuse of d f scret Ion on the pa rt of the . 
condemnor. People v. Cheyaller (1959) 52 C2d 299, 307. 
Or, see County of Los Angelei v. Ant~ny (t964) 
22~ CA2d I03.lWhere the court solemn~ pronounced a 
taking for a "Ho11)'WOOd Motion Picture and Television 
Museum" to be run U ~ profit as a public relations 
device for the entertainment industry (which isn't 
noted for its eleemosynary nature) to be a public use. 
(For the benefit of those of you who have not followed 
this particular fiasco, the "Museum" was never built; 
there never were any real plans or financing for it. 
The Anthony property just sits there on Highland Avenue 
in Ho II ywood off the tax ro lls. "Public use". indeed!) 

• 
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California law Revi~ion Commission 
October 27. 1970 

"I 
Crucible of JudicialReview", 56 Va.L.R. 826.-

The fact remains that the constitutions require 

"public use" (IS prerequisite to a taking, however much 

silly-putty-elasticity that phrase may have acquired. The 

fact also remains that the right to take is reviewable on 

appeal. If the Coirmission feels that these righ~s should 

be done away with, then j t should say so. But the!!e rights 

ought not be. u.ndermined or whittled away by indirection. 

In these days, particularly, one should keep firmly in mind 

that if one part of the 8111 of Rights can be disposed of in 

this fashion, so can others. 

The proposed legislation should be amended so as 

to p·reser",e the take-contesting owner's right to appeal free 

of onerous or discriminatory conditions. and on the same 

basis as the condemnor's right to appeal. 

GKh 

I~S. 

"'f'" •• ", CC;"'_ .. 

OEON KANNER· ~ 

It is not only the much-abused process of urban renewal 
that is beginning to get its richly-deserved lumps in 
the courts. FrebNIy builders have recently discove.red 
to the i r amazement tha t 1:hey too have to obey t he law, 
at least on occaSion. (See CijlzenS ~ommit;ee ffr the 
Hudson Valley v; ¥olpe (1970, d eir. 425 2d 9 • 
D,C. FederatIon 0 CIYic Associations v. Airis (1968, 
G.c.Clr.) 39' r2d 478). 

_ 1::'-

I 



., II oraDdua 7~-2' 

( EmtBrr III 

( 

R'CHARD eAFlRV 
4:Ouwt <:0""",.. •••• 0"£1't 

<Hht juv:erior QIourt 
I if NORTH HI LL STREET 

!..OS "NGELES. CALIFOANI" 90012 

November 24. 1970' 

Mr. John H. De Moully, Esq. 
Executive Secretary 
California Law Revision Commission 
School of Law, Stanford University 
Stanford, California 94305 

Re: Motions for Orders for Possession 

Dear John: 

My only interest in the above 1s to urge that you do not 
recommend legislation that will burden the courts with a 
multitude of noticed motions on matters whicft'can with few 
exceptions be disposed of by unobjectionable ~ parte 
procedure s. 

I may not be up to date on this. It is impossible for 
me to keep up with your massive output. However. I have looked 
over the material received from you and find nothing to indicate 
that there has been any realization of the amount of court time 
that would be required by the procedures that are being proposed. 

Presently. in the Central District of this court, we Sign 
more than one hundred Orders for Immediate Possession each month. 
The orders are ex parte and mostly routine. They are based on 
affidavits as to necessity and as to the security deposit. They 
are seldom controversial. They do not become effective until 
the statutory period of twenty days after ·service. If there is 
a controversy there is an opportunity to be heard. Perhaps the 
opportunity should be extended to sixty or ninety days as you 
are presently propOSing. However, I do not think the noticed 
motion procedure should be mandatory and it should be limited 
to, cases where the condemnee wants a hearing. 

I am mindful of the fact that the right of possession will 
probably be extended to all condemners pursuant to your proposals • 

. If so, the number of orders will multiply. If each order must be 

-1-
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calendared fo~ a hearing It becoaes evldent that we would haYe 
a masslve calendar that would be devoted to the preparation 
tor and hearing of such matters. 

I know your stafr assumes that the ex parte appllcatlon 
is unfair to the condemnee as well as unoonstltutional. On 
page 9 ot your 1IIeJIIOrandum of 70-112 ot 10/15/70, . the statuent 
is sade that a-hearing should be had to allow a oontest betore 
irreversible ' •• age results and "ls also an ideal t18e to allow 
the condemnee to challenge the &mOunt of the deposit. thus 
prollOtiDg procedural efflciency and conserving Judicial tille. II 
With respeot thereto it is my opinion that a lot of inetfeotual 
ohallenges would be invited and there would be a great waste of 
Judicial tille. Please consider the fOllowing: . 

'!'he 1IIportant safeguard should be that. there 18 an adequate 
opportunity to be heard. It should be recogniZed however that 
far fro. being an "ldeal time,· hearings on tbe adequacy of 
security deposlts see. to be at a t1ae when neither side 18 
prepared tor a valuation trlal, or it one slde Is Prepared, he 
Is unwilling to make full disclosures on a unllateral basis. 
Tbere are exceptions. of course, but valuation pursuant to 
declarations is about all that is available at that stage in 
the proceedings. At that point, settleaent .onferenoes are 
usually hopeless even tbough we know that all but a a.all per
centage of tbe cases will eventually be settled. A valuation 
trial is generall,. not necessary at all. When a trial is 
necessary then both sides sbould be well prepared. It seellS 
unreal18tic to schedule unproductive valuation trials over 
security deposits or trials Over the right to take s1llp17 
because an order for possession is requeste~. I do not _an to 
sugest that security deposlts caMot be challenged successfully • 

. '!'be,. can be, but I see no advantage to a procedural routine in 
cases where no challenge is oftered. 

. I seriously doubt tbat tbe Snladach case (395 U.S. 337) 
.. ans that orders of iaediate possesB1on cannot be obtained 
except on notlced motion. !he Sniadach case it not llllited to 
attachment of wages does not necessarilY apply to every 
possessory writ and particularly If there is ample notice and 
opportunity to be beard. -It seems impractical to give 
constitutional dimension to procedures so that hearings have 
to be scbeduled when no owner has requested a hearing. 
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In most cases there 1s no ree.son why anyone would request 
a hearing. There is no element of surprise. Mostly, the date 
of possession has been agreed to. Often and probably in most 
cases, no occupant is disturbed. The property. may be vacant 
land. The part taken may be far from any structure. Street 
widenings and other public works often require possess10n 
w1thout requiring that the occupants give up possession. 

I hope you will consider the foregoing as suff1c1ent to 
deter the adoption of required noticed motions or the requirement 
that the court rece1.ve evidence for the purpose of mak1ng numerous 
determinations 1n cases where neither possession nor the deposit 
has been contested. 

With best regards, 
• 

Richard Barry 

.-- 3-
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PtICHARC 8AJllilty 
COlli.," ec.,.. ....... IQNt:R 

lit NORTH H!L.L. STREET 

LOS ANGELES, CALIFORNIA. 80012 

March 26, 1971 

Nathaniel Sterling, Esq. 
Legal Counsel 
California Law Revision Commission 
School of Law - Stanford University 
Stanford, California 94305 

Dear Mr. Sterling: 

I shall try to furnish you with the·further information re
quested in your letter of March 4, 1971. 

As to the opportunity to be heard: if the taking of posses
sion is objectionable then it is my opinion that the court 
can certainly vacate or modify its Order of Immediate Posses
sion upon good cause being shown. The condemnee may present 
an ex parte order with a supporting declaration. Setting 
aside one ex parte order with another is generally unsatis
factory in cases of apparent controversy. Therefore, the court 
can be expected to make a limited ex parte order to provide 
that the effective date of possession will be deferred until 
the controversy can be resolved on a noticed-motion. Although 
such motions are infrequent, it has been my experience that 
they can be employed successfully. If they have obvious merit, 
they may even be conceded by a condemner (e.g., an erroneous 
description, a defective resolution or an evaluation that 
failed to consider some essential factor such as deprivation 
of access, etc.). 

The above seems fundamental to me. Even when the effective 
date has gone by, the court is not powerless. The controversy 
may arise at any time before actual possession. For example, 
when a writ of assistance is requested, the court is naturally 
hesitant about. lending a hand to such a harsh procedure unless 
there Is a very convincing affidavit. In this connection we 
also usually require a noticed motion in cases of apparent con
.troversy. Condemners with possessory orders are empowered to 
remove persons and improvements but, of course, they never do 
without a further order d;!.recting the sheriff to remove people. 

The court has inherent power over its orders, and I see no 
reason not to vacate or modify an order if there is proper cause, 
and particularly when there is a hardship on one side and no 
prejudice will result to the other side. Although the law may 
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not be too explicit, I cannot imagine an appellate court re
versing a trial court for exercising sound discretion in that 
respect. 

I do not agree with the idea that any judge would be reluctant 
to reverse an ex parte order. By doing so, he does not lIadmit 
he was wrong" as suggested in your letter. It is more likely 
that the court will conclude that the order was correct when 
made, but based on an additional factual showing, there is 

. good cause to make a new order. I find it very difficult to 
believe the assertion that a condemnee "stands little chance ••• 
once the judge has made a decision ••• II on an ex parte order. 
It is the nature of such orders that they are dictated by that 
which is offered by one side. In the infrequent instances when 
the other side is heard from, the court must then decide which 
side is right. ~od cause appearing, the earlier order should 
be set aside without the slightest reluctance. 

The ex parte orders I sign each dSf. are usually· part of a large 
pUe that will also include other 'chamber business" such as 
judgments pursuant to stipulation. They are all thoroughly 
checked by one of my clerks. Unless a question is. raised cleri
cally, I do not have occasion to devote much time to these ex 
parte matters, despite their large volume. I do not think it 
is correct to assume that noticed-motions could be handled as 
expeditiously. There would be conflicting declarations in most 
cases, and they are usually difficult to weigh without cross
examination. A hearing would be essential in most cases. Other
wise, the court might be faced with no reasonable basis for 
selecting one declaration over another. In any event, making 
all of the determinations required in your proposed Section 
1269.02 would seem to provide an adversarial potential over 
"findings" on matters that generally have not and should not 
now be made into subjects of controversy and unnecessary judi
cial rev1ew and scrutiny. Many attorneys would feel a duty 
to a client would require them to file something in opposition 
and appear in matters that are presently handled ex parte and 
without controversy. As I said before, .the safeguard should 
be the opportunity to be heard. However. a hearing should not 
be had unless requested. On any noticed-motion procedure. the 
court is obliged to review each case and arrive at tentative 
qonclusions in advance, if possible. to expedite the hearing. 
Each hearing would be followed by at least one minute order, 
prior to a formal order. ~ cannot agree that such procedures 
would be as expeditious as ex parte procedures in most cases. 
I believe that motions (in OPPOSition to possession) should 
be permitted but certainly should not be a required procedure 
for orders of immediate possession. 
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Nathaniel Sterling, Esq. 
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You ask about challenges to security deposits and if they 
are ineffectual and wasted. They can be effectual. For 
example, if there is an entire taking,' a need for money to 
purchase other property, which may be in escrow, a property 
owner's counsel may choose to disclose enough of his valuation 
data to overcome anything offered by the condemner. Such 
motions are not often made. In such cases, I suspect the 
owner often receives enough cooperation from the condemner so 
that he is not forced to move before he can arrange his finan
cing, and usually, this is accomplished by means of settlement. 
In the more controversial cases, and par~icularly with a large 
severance damage claim, neither side is willing to go to trial 

, over the security deposit. If settlement negotiations are 
promising, there is usually no desire on either side to fight 
about the &mOunt of the deposit. If the case is not going to 
be settled, the appraiser for the owner ~s usually gathering 
valuation data until it is time for ,the exchange of such data. 
Until then, each side is usually playing it close to the vest. 

I do believe it is generally true that early trials over secu
rity deposits do not occur often because neither side is ready 
and the time of appraisers is so expensive. For settlement 
purposes, the appraiser can "eyeball" the property. For con
vincing testimony, they must be prepared to do a great deal 
more than that either on direct or cross-examination. 

You ask for my comments on the authority of the court to stay 
possession. There are no special provisions therefor or for 
writs of assistance, that I am aware of. C.C.P Section 187 
would provide basis jurisdiction and Section 937 would be in 
point. As indicated, I believe such authority 1s inherent. 
Certainly it would be an'abuse of discretion to stop an entire 
project just because an issue has been raised, but if it appears 
that irreparable damage may result to an individual if he is 
not afforded a chance to prove there is no public purpose in 
taking his property (in excess takings, for example). then 
surely the judicial inquiry must be made. 

Finally, you ask if my judgment concerning the merits of 
noticed-motion procedures might be affected by extension of the 
possessory authority to condemners of "lesser stature." I do 
not think so. I believe all cases should be treated alike in 
this respect and that a right of a noticed-motion to challenge 
the authority should be sufficient. The public school districts' 
are represented by County Counsel. ' The smaller cities are 
generally represented by counsel who are the City Attorney for 
a number of cities or by Special Counsel. In any event most 
of their cases in which possession is involved are presently 
for public street or road purposes and such counsel are familiar 
with. and knowledgeable about, the requirements for Order of 
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Possession. 

By this elaboration I am not sure that I have added anything 
that will be "very helpful, and I hope I have answered your 
questions. 

I am pleased that you have found my views persuasive because 
I do feel that burdensome court procedures must be avoided in 
this respect and Wherever possible. In that connection, it 
does seem that eminent domain must be kept in the market place, 
with litigation as a last resort. The work of your commission 
in providing such assistance as moving expenses for a pro
perty owner must surely encourage public purchases without a 
need for judicial intervention. Bonus payments, where appro
priate, and less control by funding agencies it seems to me 
could provide relief for taxpayer and property owner alike. 

These views are mY own. As you know, this court has proposed 
legislation for judicial reform (not material here. as far as 
I am aware) and we are all asked not to speak~or the court ' 
lest our statements be misinterpreted as court policy related 
to the court's present effort. 

I am sorry that it has not been possible to reply more promptly 
to your letter. 

<-- Sincere 

I~(" 
Richard Barry 

RB/cb 
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RiCHARD aARR'f 
eoultT CO,",IIoU:SSIONEJIt 

lit NORTH HIL.L STREET 

LOS -ANG EL,£5. CA1.1 rORN IA 90012 

April 2, 1971 

Nathaniel Sterling, Esq. 
Legal Counsel 
California Law Revision Commission 
School of Law - Stanford University 
Stanford, California 94305 

Dear Mr. Sterling: 

In my letter of March 26 the third tull paragra~h on ~age 
three should be corrected at line tour so that basis 
reads 1fbasic." The word "old" should precede the cited 
section (931) and section 473 should also have been ci~ed. 

As to the lack of authority generally for vaeating orders 
that were granted as distinguished from orders denied see 
45 State Bar Journal 483 (1970). The article appears to be 
thoroughly researched although I note that section 937 is 
cited as existing authority. 

I should like to add· that it seems logical that Orders of 
Possession be viewed as having been granted conditionally 
in the sense that they do not become effective until there 
has been a compliance with section 1243.5 and the terms of 
the order. Upon a showing that the terms including the 
immediate need or that any jUrisdictional facts were in
correctly stated in the documents that had supposedly sup
ported the order, then surely the court should not permit 
the order to have its intended effect. For example, if in 
opposition to an application for a writ of assistance the 
court becomes aware of the fact that a condemner did not have 
authority from its own legislative body to enter upon the 
remainder of the subject property and sever portions of a 
building and therefore should not have been granted such 
authority in the Order of Possession (althOugh the affidavits 
had supported the order), would it not be error for the court 
to refuse to vacate its said order? I think the court would 
abuse its discretion by such a refusal: By the same token, 
I believe the court does have continuing discretion to vacate 
a void order and allrea~onable ·discretion to vacate or amend 
a possessory order upon timely application and to see that 
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Nathaniel Sterling, Esq. -2- April 2, 1911 

the ends of justice are best served thereby. I do not 
believe an ex parte Order of Possession can ever be 
held to be with prejudice against an opportunity to 
be heard'in opposition thereto. 

Sincerely, 

~~ , ' 

Richard Barry 

. -
RB:sd 
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Memorandum 71-25 
EXHIBIT IV 

§ 1269.01. Order for immediate possession 

COMPREHENSIVE STATUTE § 1269.01 

Staff recommendation April 1971 

1269.01. (a) If the plaintiff is a public entity or public utility, 

the plaintiff may apply ex parte to the court for an order for possession 

under this chapter at the time of filing the complaint or at any time 

after filing the complaint and prior to entry of judgment. 

(b) The court shall make an order that authorizes the plaintiff to 

take possession of the property if the court determines all of the fol

lowing: 

(1) The plaintiff is entitled to take the property by eminent 

domain. 

(2) The plaintiff needs possession of the property prior to 

judgment. 

(3) The plaintiff has deposited the amount indicated by an appraisal 

to be the compensation for the taking of the property in accordance with 

Chapter 1 (commencing with Section 1263.01). 

(c) The order for possession shall: 

(1) Describe the property to be acquired, which description may be 

by reference to the complaint. 

(2) State the date after which the plaintiff is authorized to take 

possession of the property, which date Shall be not less than 90 days 

after the service of the order. 
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COMPREHENSIVE STATUTE § 1269.01 

Staff recommendation April 1971 

Comment. Section 1269.01 prescribes the procedures to be followed in 

order for the condemnor to obtain immediate possession of property. With 

respect to the relief available from an order for immediate possession, see 

Section 1269.02. 

Subdivision (a). Subdivision (a), like former Code of Civil Procedure 

Section 1243.5(a1 provides an ex parte procedure for obtaining an order for 

immediate possession. It further permits the condemnor, if a public entity or 

public utility, to make application for an order for possession prior to judg

ment in any condemnation case. Under former Code of Civil Procedure Section 

1243.4, possession prior to judgment was allowed only if the taking was for 

right of way or reservoir purposes, and the right to immediate possession was 

limited to certain public entities; public utilities did not have the right to 

obtain immediate possession .. 

Subdivision (b). Subdivision (b) specifies the determinations a court 

must make before it msy issue an order for immediate possession. The required 

determination that the plaintiff is entitled to take the property by eminent 

domain, and that it has deposited the amount of probable just compensation, is 

derived from former Code of Civil Procedure Section 1243.5(b). The require

ment of a determination that the plaintiff is authorized to take immediate 

possession, formerly found in Code of Civil Procedure Section 1243.5(b), has 

been deleted since only authorized condemnors may apply to the court under 

subdivision (a) of Section 1269.01. The requirement that plaintiff show a 

need for immediate possession is new to California but is based upon comparable 
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COMPREHENSIVE STATUTE § 1269.01 

Staff recommendation April 1971 

provisions in other jurisdictions. See, e.g., Ill. Stat. Ann., Ch. 47, §§ 2.1-

2.3 (Supp. 1966); Dep't of Pub. Works & Bldgs. v. Butler Co., 13 Ill.2d 537, 

150 N.E.2d 124 (1958). See also Taylor, Possession Prior to Final Judgment in 

California Condemnation Procedure, 7 Santa Clara Lawyer 37, 81-86 (1966). 

Subdivision (c). Subdi~ision (c) describes the contents of an order for 

possession. The contents are substantially the same as those of former Code 

of Civil Procedure Section 1243.5(b). However, the requirement that the order 

state the amount of the deposit has been eliminated since Section 1268.02 re

quires that a notice of the making of a deposit be served on interested parties. 

The requirement that the order state the purpose of the condemnation has been 

OOlitted since immediate possession is no" authorized for any public use. And, 

the requirement that the order describe the "estate or interest" sought to be

acquired has been omitted as unnecessary since the term "property" includes 

rights and interests therein. See Section 101 (defining "property"). 

Subdivision (c) incorporates the additional requirement of a 9O-day period 

following the service of the order before possession can be physically assumed. 

Because the order is obtained on ex parte rather than noticed motion, the time 

period is computed from the date of service rather than the date of the order. 

See Section 1269.04(b). The 90-day period is a minimum period; it is in the 

court's discretion and is subject to extension under conditions specified in 

Section 1269.02. The period is also subject to decrease in cases of emergency. 

See NOTE to Section 1269.01+. 
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COMPREHENSIVE STATUTE § 1269.02 

Staff recommendation April 1971 

§ 1269.02. Authority of court to stay or vacate order 

1269.02. At any time after the court has made an order authorizing 

immediate possession and before the plaintiff has taken possession pur

suant to such order, the court, upon motion of the owner of the property 

or an occupant of the property, and upon considering all relevant infor

mation, including the schedule or plan of operation for execution of the 

public improvement and the situation of the property with respect to 

such schedule or plan, may: 

(a) Stay the order if the hardship to the moving party of having 

possession taken at the time specified in the order clearly outweighs 

the hardship to the plaintiff of a stay. 

(b) Vacate the order if it determines that the plaintiff is not 

entitled to take the property by eminent domain, does not need posses

sion of the property prior to judgment, or has not deposited the amount 

indicated to be the compensation for the taking of the property. 

Comment. Section 1269.02 is new. It grants authority to the court to 

stay or vacate an order for immediate possession upon motion of the property 

owner or occupant. Of course, failure of a party to make a motion to stay 

or vacate an order is not an abandonment of any defense to the condemnation 

action or proceeding. 

Subdivision (a). Subdivision (a) permits the court to stay an order for 

possession if hardship to the dispossessed clearly outweighs the hardship 

to the condemnor that would be caused by a stay. Since the minimum period 
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COMPREHENSIVE STATUTE § 1269.02 

Staff recommendation April 1971 

for an order of immediate possession under Section 1269.01 is 90 days, cases 

where an extension of time is appropriate will be rare. 

Subdivision (b). Subdivision (b) permits the court to vacate an order 

if it finds that the requirements for immediate possession prescribed in Sec

tion 1269.01{b) have not been complied with. 

Review of orders authorizing or denying possession. Under former statutes, 

judicial decisions held that an appeal may not be taken from an order author

izing or denying possession prior to judgment. Mandamus, prohibition, or cer

tiorari were held to be the appropriate remedies. See Central Contra Costa 

Sanitary Dist. v. Superior Court, 34 Cal.2d 845, 215 P.2d 462 (1950); Weiler 

v. Superior Court, 188 Cal. 729, 207 P. 247 (1922); State v. Superior Court, 

208 Cgl. App.2d 659, 25 Cal. Rptr. 363 (1962); City of Sierra Madre v. Superior 

Court, 191 Cal. App.2d 587, 12 Cal. Rptr. 836 (1961). However, an order for 

possession following entry of judgment bas been held to be an appealable order. 

San Francisco Unified School Dist. v. Hong Mow, 123 Cal. App.2d 668, 267 P.2d 

349 (1954). No change is made in these rules as to orders made under Sections 

1269.01 and 1269.02 or Chapter 3 (commencing with Section 1270.01). 
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CONPREHENSIVE STATUTE 

DIVISION 7. DEPOSIT OF PROBABLE JUST CONPENSATION PRIOR TO JUDGNENT; 
OBTAINING POSSESSION PRIOR TO FINAL JUDGMENT 1 

CHAPTER 1. DEPOSIT OF PROBABLE JUST CCNPENSATION PRIOR TO 
JUDGMENT 

§ 1268.01. Deposit of amount of appraised value of 

1 

property _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 2 

§ 1268.02. Service of notice of deposit 4 

§ 1268.03. Increase or decrease in amount of deposit_ _ 5 

§ 1268.04. Hithdrawa1 of deposit prior to judgment_ _ _ 6 

§ 1268.05. Procedure for withdrawal 7 

§ 1268.06. Security when amount in excess of original 
deposit is ,nthdrawn _ _ _ _ _ _ _ _ _ _ _ 9 

§ 1268.07. Hithdrawa1 of deposit after entry of judgment 10 

§ 1268.08. Hithdrawal waives all defenses except claim 
to greater compensation_ _ __ __ _ _ __ 12 

§ 1268.09. Repayment of amount of excess withdrawal 13 

§ 1268.10. Limitation on use of evidence submitted in 
connection with deposit_ _ __ __ ___ _ 14 

§ 1268.11. Deposit in State Treasury unless otherwise 
required _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 15 

CHAPTER 2. POSSESSION PRIOR TO JUDGMENT 16 

§ 1269.01. Application for order for possession prior 
to judgment_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 17 

§ 1269.02. Hearing_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 18 

Contents of order for possession _____ _ 21 

§ 1269.04. Service of order for possessio~ _ _ _ _ _ _ 22 

§ 1269.05. Deposit for relocation purposes on motion of 
certain defendants 23 
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§ 1269.06. Right of plaintiff to take possession after 
vaca tion of property or ,li thdra,ra1 of 
deposit _ _ _ _ __ _ _ _ _ _ _ _ _ _ _ _ _ 25 

§ 1269.07. Taking possession does not waive right of 
appea1_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 26 

§ 1269.08. Court may enforce right to possession 27 

CHAPTER 3. DEPOSITS i,ND POSSESSION AFTER JUDGMENT_ _ _ _ _ _ _ _ 28 

§ 1270.01. Deposit after judgment_ __ _ _ _ _ __ __ 29 

§ 1270.02. Order for possession_ _ __ _ _ _ _ _ _ _ _ 30 

§ 1270.03· Service of order 31 

§ 1270.04. Increase or decrease in amount of deposit 32 

§ 1270.05· viithdra,m1 of deposit __________ _ 33 

§ 1270.06. Repayment of amount of excess withdrawa1_ _ 34 

§ 1270.07. Taking possession does not waive right of 
appea1_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 35 

§ 1270.08. Deposit in state Treasury unless otherwise 
required_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 36 
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COKPREHE:NSIVE S~TUTE § 1268.01 et seq. 

T<'ntn ti "" ly ap pro'lec! S~ptember 1970 

DIVISION 7. DEPOSI'l'')F PRO R.\ W.E Jt'~T COMPEN-
,RATlON FHEOR TO WnUM~;:,'I', OBTAINING POS. 
SESSION l'RlOn TO P1NAL .JUl.mr,r,NT 

Note: Unless otherwise specified, all se~tion re!'"rellces 

are to the Tentative ~inent Domain Code. 

CHAPTER 1. DEPOSIT OF PROMGL£ JUST COMPfNSAYION 
PRIOR TO JUDGMENT 

Comment. This etapt.t'r supt·rsedes COO(' of Civil Procrdure Se.ction~ 
1243.6 and 1243.7 IIJId those portiuns ofA-Section 12-13.5 that relate t Code of Civil 
the deposit ,md withdrawal of compensation prior to ju groen!. nder Procedure 
this chapter the ""ndemnor may deposit the amonnt indicated by an 
appraisal to h. the compensation for the taking of the property (in. 
eluding any damage incident to the taking) at uny tim" after filing 
the compl"int and prior to the entry of jGdgment. 1'he «cpusit may 1w 
mad~ whf'th(>T or not pOr.-<o:Session of tile propeorty is to be tr;,.~'."rL ThiR 
deposit SO,,'" a number of purposes, 

(l j It is; it ('ondition to obtH!nin~~ an ord\~!" for Pf,s&"·~;~ion priur to 
f'ntry of judf?mf"nt under Chapter 2 v:omnwn:'lng with Hf'ction 
1269.01). 

(2 J It nthy (·ntitle thr eondemnor W l)ht:-:!b ,j~n ord .. ~- for pCHlsf§..G.ion 
afte-r t"ntry of judgment Ol..'>1rlcr- ehr,tl"'r 3 (~oml1H .. r,J.;ing wifh Sec-tim, 
1 27().OI I. ::;ee S""tion 127'102. 

(3J In somE'" cases, it fl,):;:'!!) the Ih.~t{' (l~ y~d~J~tr']-n. ~eE' t'( ----- [Code of Civil 
(4) If the' dpposit is. withdrawn~ int-t'r{~st "t~~S(-'-; Oll ~h~~ amount with- Procedure See-

drawn on thor d~t~ of withdraw-i:iJ, And int('fest (~l'{\'S~-8 in ::.,~n::,)::,.~c~.v~f:n~t~o:n=--::;:::t:i:on=:1:2:4:9a:::J::.::::= 
the I:UJHHUll drpositetl upon entry of ju(1~mf'~1t. St{-" ...,-----~-

(5) If the drvosit i. withdrawn. thr· with~l'av."! .·nthl"" ~t1<' plaintiff [Code of Civil 
to an ord~r of pcst;e"lSior.:. ~ RectiQh 1~69.06. ~ 

The deposit to be made lIfte, judgm."t is no: !!'oYerned by ~!,ap:e;: 
1._ but- is eovf'rf'd by Cblipt~:' 3 (e{)-mm~ncmg' w~th ~ez;tlon L~ / 0.01.1

• 

HoweVPT deposii.s made unde!' Chapter 1 may be j.7'~(';reased to the 
alliount 'or. the jndgrnent a.tte': entry ef jUdgment, Sf'.'~ ~e(-'ti<'n 
12tiS.03{ b J. 

Procedure Sec
tion 1255b]. 
'--~----



COMPREHENSIVE STATtfl'E § 1268.01 

Tentatively approved September 1970 

Soclion 1268.01. Depo,it of omount 01 appraised value 01 property 

1268.01. (a) At any time after filing the complaint and 
prior to entry of judgment in any proceeding in eminent do
main, the plaintiff may deposit with the court the amount in
dicat~d by the apprai,al referred to in subdivision (b) to be 
the compensation for the t.aking of any parcel of property 
included in tll€ complaint. The deposit may be made whether 
or not. th~ plaintiff applies for an order for possession or in
tends to do ~O. 

(b) Before making a deposit under this SectiOIl, the plain
tiff shan haye an appraisal made of t.he property for which 
the deposit is to lJf made. The appraisal shall be made by an 
expert qualified to express an opinion as to the valne of the 
property. • 

(e) Subject to subdivision (d), before making a deposit 
under this section, the plaintiff shan have an expert qualified 
to "xpre.s" an opinion as to the value of the property prepare 
a statement of valuatioll data .iustifying the appraisal referred 
to in subdiyision (b). Tlw statement of valuation data shall 
'et forth all amounts, opinions, and supporting data required 
by [pod. of Civil Procedure Reetion 1272.0~ to be included in 
a statement of valnntion data with respect to: 

(1) The value of the property or property interest being 
valued. 

(2) If the property is a portion of a larger parcel, the 
amount of the damage, if any, to the remainder of the larger 
pareel. 

(3) If the property is a portion of a larger parcel, the 
amount of th'l\ benefit, if any, to the remainder of the larger . ~cia.0 
parcel. 

Cd) Upon ex 1',,,'10 application, the court may make an 
(Jrder permittiug Ulf' plaintitT to dt'ft't preparation of the state
m(~nt of ,'ahw,tion data for a rea.so:ll1~ble 6mc not exceeding 50 
days frollJ thtt on 1t~ tll(' drposit is made if thl~ p]aintiff, by 
affidavit, pn~:spnts fads showing that au rmergency exists and 
that. the stat('ffit'nt. of ,ii'Lluation data c~rnuot reasonably be pre
pared prior t.o making the deposit. 

Comment. Seetlc-n ]268.01 is neW. In (':ontra.~t with former practice, 
(1) the deposit may be made without obtaining tl", court's order 
therefor and without regard tu an order for }Xossession and (2) the 
amount of tile initial deposit ,. determiMd by an appraisal obtained 
by the plaintiff, rather t.han by the court upon ex parte application of 
the plaintiff. Under Section 1268.03, however, the amonnt deposited 

. may be determined or redetermined by the court on motion of any 
interested party. 

The words" any pareel of property included in the complaint" have 
been used to make clear that a deposit may be made for one parcel only 
even though, under [Code of Civil Procedure Section 1244J, several 
parcels may be included in one complaint. See Weiler v. SuperiDr 
Court, ISH enl. 729, 207 Pae. 247 (1922). 

As used in this section and in this chapter, "compensation" refers 
. to all elements of compensation, including the value of the property 

actually taken and any severance or other damages less those special 
benefit., if ally, that are required to be offset against such damages. 
See [Code of Civil Procedure Section 124if1 Evidence Code Sections 811 
and 812_ However, pre-judgment interest is not required to be esti
mated or deposited under Il,is section because the termination date of 
such interest and the ultimate effect of any offsets would b€ speculative 
at the tim~ the deposit is made. 
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COMPREHENSIVE STATUTE § 1268.01 

Tentatively approved September 1970 

The app"aisal n,quired by subdivision (h) and the statement of 
valuat.ion data required hy subdiviliion «(~) may be mnde either by a 
member of the "ondemnor's appraisal ,taff or by "" independeJ;lt 
appraiser. 

The statement of valuation data required by subdivision (c) is neces
sary· to enabie the plaintIff to comply with Seetion 1268.02 which "'
quires the notice of the deposit to be accompanied by or to refer to 
tbe stalement ()f valuation data which jmtifies tho amount of the 
deposi.t. The· required sta.tl~mf'nt must eontain aU the infot"matlon 
requirf.d to b(' inehuled ill a statem~Dt of valuation data. See [Code of 
Civil Procedure Section 1272.02 (fldoed hy Chapter 1104 of the Stat
utes of 1967) J which requires 111at sueh a statement set forth the 
appraiser's opiniuns :IS to the p:l.'operty's vflluf', 8ev,~ranc:e dama~s, and 
special henefit. and specified items of supporting data, including "com
parable" transactions, to the extent that the opinions are based 
therenn. An appr.j:l,.lsttl report containing ~lU of su¥n information .could 
be used as " statement of valuation data. See l CODE ClV. PROC. § 
1272.(}2(f)J-. . 

Undf"r E'mrr!,!;t:'uey circumstances, it may be possible to make only lL 

rough, preliminary appraisal of the property. In such elUl€S, sub
division (d) permits the plaintiff to apply ex parte to the court for ilJ1 

order permitt.in~ the plaintiff to defer prcparntion of the statement of 
valuation dat~ for a reasonable time not .xceeding 50 days from the 
date of the deposit. Even where the plaintiff obtains such an order, 
the order does not relieve the plaintiff from depositing the amount of 
its appra;",,) of the property. 
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COMPREHENSIVE STATUTE § 1268.02 

Tentatively approved September 1970 

Secrion 1268.02. Service of notice of deposit 

1268,02, Ca) On making a deposit pursuant to this chap· 
ter, the plaintiff shall serve a notice that the deposit has heen 
made on all of the other parties to the proceeding who have 
an interest in the property for which the deposit was made. 
Service of such notice shall be made in the manner provided 
'in Section 1269.04 for service of an order for possession. 

(b) 1'11. notice shall either (1) be aecompanied by a copy 
of the statement of valuation data raferred to in subdivision 
(e) of Section 1268,01 or (~) state the place where and the 
times when snch statement may be inspectea.. If the notiee end COPie0 

_---- designates a place where and times when the statement may @ copied.J be inspected ... the plaintiff shall make the statement available 
to all parties who have an interest in the property at snch • 
place and times. 

(c) If the plaintiff has obteined an order uhder Section 
1268.01 deferring completion of the statement of valuation· 
data, the plaintiff shall comply with subdhision (a) on mak· 
ing the deposit and shall eomply with subdivision (b) upon 
completion of the statement. 

Comment. Section 1268.02 is new. It requires that notice of the de
posit be given in all cases t{) faeilitate motions to change the amount 

. of the deposit (Section 1268.03) or applications to wi thdra w the funda 
deposited (Sections 1268,04 and 1268.07).' . 
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COMPREHENSIVE STATUTE § 1268.03 

Tentatively approved September 1970 

Sectio" 1268.03, Increose or decrease in Qmount of deposit 

1268.03. (a) At any time after a deposit has been made 
pursuant to this chapter, the court shall, upon motion of the 
plaintiff or of any party having an interest in the property 
for which the deposit was made, determine or redetermine 
whether the amount deposited is the probable amount of com
pensation that will be made for the taking of the property. 

(b) If the eourt redetermines the /lmount after entry of 
judgment and before that judgment has been reversed, va
cated, or set aside, it shall redetermine the amount to be the 
amount of the judgment. If " motion for redetermination of 
the amount i. made after entry of judgment and a motion 
for a new trial is pending, the C{lurt may stay its redetermina
tion until disposition of the m{ltion for a new trial. 

. (e) If the plaintiff has taken possession or obtained an order 
for posseasion and th~ court determines that the probable . 
amount of eompensation exceeds the amount deposited, the 
court shall order the amount deposited to be increased ac
cordingly. 

(d) If the court determine. that the probable amount of 
compensation exceeds the amount deposited and tbe amount 
on deposit is not increased accordingly within 30 days from 
the date of the eourt's order, no MJl9lIit shall be oonsidered 
to ·have been made for the purpose of[subdivision(f) of &e
tion 12490. of the Code of Civil Procedure]. 

(0) After 'my amount deposited pursnant to this chapter 
has been withdrawn by a defendant, the cO]1rt may not deter
mine or redetermine the probable amount of compensation to 
be less than the total amount already withdrawn. 

(f) The plaintiff may at any time increaae the amount 
deposited without making a motion under this section. In such 
case, notice of the increase shall be served as provided in 
subdivision (a) of S"".tion 1268.02.-

Comment. Section 12G8.0a is new. It supersedes Code of Civil Pro
cedure Section 1243.5(d) which provided for redetermination of the 
amount of probable just compensation. As to the duty of the plaintiff 
and the power of the court to maintain the deposit in an adequate 
amount, see G. H. Deacon lnv. Co. v. Supe..wr Court, 22ll CaL 392, 31 
P.2d 372 (1934) ; Marblehead Land CO. OJ. Superior Co"rt, 60 Cal. App. 
644,213 Pac. 718 (1923). 

Under[subdivision (f) of Code of Civil Procedure Section 1U9a],the 
making of a deposit under this chapter establishes the date of valuation 
unless an earlier date is applicable. Subdivision (d) of &etion 1268.03 

. denies that effect to the making of a deposit if tbe amount deposited 
is determined by the court to be inadequate and is n{lt inereased in 
keeping with the determination. Subdivision (d) applies only where the 
plaintiff has not taken possession of the prop<'rty; if the plaintiff has 
taken poasession, subdivision (e) requires that the plaintiff increase 
the amount of the deposit in accordance with the court's order. 

Section 1268.09 provides for recovery of any excessive withdrawal 
after TInal determination of amounts in the eminent domain proceeding. 
No pro,~sion is made for recovery, prior to such final determination, 
of any amount withdrawn. Accordingly, subdivision(e) prevents de· 
termination or redetermination of the amount of probable compensa
tion to be ]"". than·the total sum withdrawn. 

Subdivision (f) of Section 1268.03 is included primarily so that the 
deposit may be incrffi .. d "fter entry of judgment .without the need 
for· a court determination under this sedion. 

-5-

Nothing in this 
subdivision pre
cludes the court 
from making a 

.determination or 
redetermination 
that probable 
just compensation 
is greater than 
the amount with
drawn. 



COMPREHENSIVE STATUTE § 1268.04 

Tentatively approved September 1970 

Section 1 '268.04. Withdrawal of deposit prior 10 iudgment 

1268.04. Prior to entry of judgment, any defendant who 
has an interest in the property for which a deposit has been 
made under this chapter may apply to the court for the with. 
drawal of all or any port.ion of the amount deposited in ac· 
cordance with Sections 1268.05 and 1268.06. The application 
shall be verified, set forth the applicant's interest. in the prop· 
~rty. and request witlidmwal of a statod amount. The appli· 
cant shall serve- a '·up." of tIle application on the plaintiff. 

Comment Section 1268.04 is derived fro Section 1243.7(8), (0). 

former Code of Civil Procedure 
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Section 1268.05. Procedure for withdrawol 

COMPREHENSIVE STATUTE § 1268.05 
Tentatively approved September 1970 

1268.05. (a) Subject to subdivisions (e) and (d) 
. . the court shall order the amount requested in' the ap

phcah?n, or such p.orhon of that amonnt as the applicant may 
be entitled to receIve, to be paid to the applicant. No with
drawal may. be. ordered until 20 days after service of a ropy 
of tho applicatIOn on the plaintiff, or until the time for all 

. objectians has expired, whichever is later. 
(b) Within the 20.day period, the plaintiff may flle objee

(jons to withdrawal on the grounds: 
(I) That other parties to the proceeding are known or be

lieved to have interests in the property; or 
(2) Th~t an un~eM;aking should be Illed by the' applicant as 

proVIded In suhdlvlSlon (e) or' in Seetion 
126S.0~, or that the amount of slIeh an undertaking or the 
snreties thereon are insuffieient. 

(c) If an objection is filed on the ground that other parties' 
are known or believed to have interests in the property, the 

, plaintiff shall serve or attempt to serve o'u such other parties a ' 
notice that they may appear within 10 days after such se1'\ice ' 
and object to the withdrawal. The notice sban advise such par
ties that their failure to object will result in waiver of any 
rigbta against the plaintiff to the extent of the amount with
drawn. The notice shall be served in the manner provided in 
subdivision (G) of Section 1269.!» for service of an order for 
poasession_ The plaintiff shall report to the conrt (I) the names 
of parties served and the dates of service, and (2) the names 
and last known addresses of parties who have neither appeared 
in the proceeding nOr been served with process and whom the 
plaintiff was unable to ""rve personally. The applicant may 
serve parties whom the plaintiff has been nnable to serve. 
Parties served in the manner provided in subdivision (.i.) of 
Section 1269.04 shall have no claim against the plaintiff for 
compensation to the extent of the amount witbdrawn by all 
applicants. The plaintiff shall remain liable to parties having 
an interest of record who are not so served, but if such 
liability is enforced the plaintiff .hall be snbrogated to the 
rights of such part;"" under Section 1268.09. 

(d) If any party objects to the withdrawal, or if the plain
tiff so requests, the court shall determine, 'upon hearing, the 
amounts to be withdrdwn, if any, and by whom. 

(e) If the eonrt determines thllt an applicant is en(jtled 
to withdraw any portion of a deposit that another party claims 
Or to which another persoll Illay be en(j tied, the court may re
quire the applicant, before withdrawing such portion, to file 
an undertaking. The undel'laking shallaeenre payment to such 
party or person any amount withdrawn that exoeeru. tbe 
amount to which the applicant i,. e.ntitled as finally determined 
in the eminent domain proceeding, together with legal interest 
fr9m the date of its withdrawal. If withdrawal is permitted 
notwithstanding the lack of personal service of the application 
for withdrawal upon any party to tbe proceeding, the court ' 
may also require that the undertaking indemnify the plaintiff 
against any Iiahility it may incur under subdivis'ion (0). Tbe 
undertaking shall be in such amonnt as is fixed by the court, 
but if executed by an admitted surety insurer the amonnt 
shall not exceed the portion claimed by the adverse claimant 
or appearing to belong to another person. The undertaking 
may be executed by two or more sufficient sureties approved 
by the court, and in sneh case the amount shall not exceed 
double snch portion. 
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coMPllIDlENSIVE STATUrE § 1268.05 

Tentatively approved September 1970 

(f'I Gnless the undertaldng is required primarily because. 
of a'; issue as to title between the. applicant and another party 
or person. if the llndertalring is executed by an a~Rlitt"d surety 
insurer the a l1oan! filing the undertakmg IS entItled to 

reasonably Ie premium paid for the undertaking """'-
----.-as. a 

Code of Civil 
Procedure 

Pllrt of the recoverable cost. in the eminent domain proceeding. 

COmment, Section 1268.05 i. b,lscd on subdivisions (<1), {til. (d), (el, 
and (f) of form"r •• cHon 1243.7. Unlike the subsections on which it is 
ase, ec on 1268.05 does not forbid withdrawal of the deposit if 

notice of the application "allnot he personally served upon all parties, 
. The section permits the court to exercise. its discretion as to withdrawal 
in such eases, as to the amount to be withdrawn, and as to the require
ment of an undertalring. 

Nothing 'in this section precJud~s withdrawal of the deposit upon 
stipulation of all parties )l1lving IlIl interest in the property for which 
the deposit was made. 

Subdivision (tl II>!. been lldd~d to permit ... overy of the bond 
premium as costs in tht' proN::.rdingo unlt"KS tlw nl?'ce's:::Lity for the undel"· . 
taking arises primaril.,· from "n issue of titk For use' of the same 
distinction in assessing the eosts of '!,Pportionment proceedings, see 

o pode of Civil Procedure Seotion 1246.ljmd People v. Nogarr, 181 Cal . 
. App.2d 312, 5 Cal. Rptr. 247 (1960). 
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COMPREffi,"h3IVE STATUTE § 1268.06 

Ten~~tively approved September 1970 

Sedion 1268.06. Security when amount in eit,eSS of original deposit is 
withdrawn 

]268.06. (a) If the amount originally deposited is in
creased pursuant to Section 1268.03 and the total amount 
sought to be withdrawn exce€ds the amount of the original 
deposit, the applicant, or each applicant if there are two or 
more, shall tile an undertaking. The undertaking shall be in 
favor of the plaintiff and .ruul secure repayment of any 
amount withdrawn that exceeds the amount to which the appli. 
cant is entitled as tin ally determined in the eminent domain 
proceeding, together with legal interest from the date of its 

. withdrawal. If the undertaking is executed by an admitted 
surety insurer, the undertaking shall be in the amount by 
which the total amount to be withdrawn ~K"eeds the amount 
originally deposited. The undertaking may be execuled by two 
or more sufficient Rureties approved by the court, and in such 
ense the undertaking shall be in double such amount, but the 
maximUlll amount that may be recovered from. such sureties 
is the amount. by which the total amount to be withdrawn 
exceeds the amount originally deposited. 

(b) If there are two or more applicants, the applicants, in 
lieu of filing separate undertakings, may jointly file a single 
undertaking in the amount required by subdivision (a). 

(e) The plaintiJf may waive the undertaking required by . 
this section or may consent to an undertaking that i. leas than 
the amount stated by this section. 

(d) If tbe undertaking is executed by an admitted surety 
insurer, the applicant filing the undertaking may recover the 
premiunwaid for the undertaking_ 

--as a part of the reo 
coverable costs in the eminent domain proceeding. 

Comment. Section ]268.06 is the snme in substance Ill< subdivision 
b) of forme Section 1243.7" Withdrllwal byone or more defendants 

of an amount in excess of the orlglIlal deposIt IS pOSSIble I e eposit 
has been increased a~ provided for by Heetion 12SH.03. 

• 

except that the two-percent limitation 
in the former section of the amount 
recoverable for a premium on an under
taking has been replaced by the "reason
ably paid" limitation. 
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CO!!f?:lI''.iillNSlVE STATlfl'E § 1268.07 

Tentatively approved September 1970 

Section 1268.07. 'Njfr..h=~wcd of depos.il aft~ .. entry of judgml"int 

J.2€8X:7, (Lt.) Ailel" ('ntr~: of juagmeJlt, whether or not the. 
judgment h<..:f. been rt';YE:l'SeL.L: vacated, or set aside} any de~ 
fendant wh;:-· }lB.;:) an h-lterest in the pr-op~rty for which a de· 
posit has beel) :-aade lPlder this ehapter may <JPply to the court 
fOl" th~ lvithdr:\~.v-'1J J:' :lll or ;lny pnrtion of the amount de· 
posited. 

(b) SUbject tn subdivisions (e), (el), and (e), upon appli
cat.jol~ of a de£,,-":nd..:u.; t under th is s€cti(;n, the r.ourt shall order 
that th." defendont be paid the Rfll0@t to whicb he is entitled 
under the judgment, whetJwf or not such jU(;Fment has been 
rr.:versed, vacated, (}1' f:'et aside, 

(0) If the amount uepo:;,;led io not sufficient to permit pa.y- . 
ment 10 all defendants of the amount to which they are en
titled under the judgment, the wurt, upon application of a 
defendant under t.i.is section, shall oroer that the defendant 
be paid that portion of the amount deposited that the amount 
to which he is entitled under the jndgment bears to the tots! 
amount of the judgment. Ne.thing in this subdivision rBlieves 
the plaintiff from the oblig"tion imposed by subdivision (c) 
of Section 126B,03 to increase the amount of the d~posit. 

(d) Upou objc.ction to sucb withdrawal made by any party 
to the preece-ding, the court, in its discretion, may require the 
defendant to file an undertaking: in the manner and upon the 
conditions specified in Sections 1268.05 and 1268.06 for with
drawal of a- deposit. prinT to t'ntry of jUdgment. 

(e) No pa,yment shall be made und,,1' this S€etion unless the 
defendant receiving payment files (1) a satisfaction of the 
judgment or (2) It receipt for the money and an abandonment 
of all claims and defenses except I,i, claim to greater eompen
salion. 

Comment. Section 1268.07 is :n~1'l~ but it providf'f; a procedure for 
withdra.wing de,posits ',hat was availahle und"r forme~~t.ions 1243.7 
and 1254. Under former pra,,!;,r. whel'c " depo,',it wa., mede to obtain 
possession prior to judg-m.pnt~ the r.kfendant was nonetheless entitled 
to proceeLl under the- (~Omr'R.rii..~ i .... ely simple! provisions. for withdrawal 
provufed bykSecti01' 1254 .:ffer th,' enby ~f ,inagment. ~"e People v. 
Ditfmer, 193 Cal. App.2ii. 68l, H Cal. ;~>tr. 580 (1961). Section 1268.07 
has been added to provid" rxplicit!~' fnr t'ds pra.,tiec. Section 1268.07 
tbus permits a defendant, 1tf:er <"!ltry (;of judgm~nt, to withdraw a 
deposit that was maGe bef;)fc judgment under the sal':w simple pro
cedure provided fO'r ""I:rt~thtlruwa1 of [;. dep{)s.~t. -n.u.rte r...fter entry of judg~ 
ment, Compl':re 8(~(·.tiu~} 1270,05 (withdr.n ... ·ai f'i' :.l deposit ma.de after, 
entry of judg111tnt). Upon ~lntry of' the judfoment~ any :reason for use 
of the more cornplo~ pl'e~judgment withrlra\v~;l pro('ocdnrc (s~e Sections 
1268.05 ~md ] 2{;8.C3) dis~pp('m"D. 

SubdivislOn ((:) :or0vi')'!iS for tilc pos~ih~e ~;ituation in which a de .. 
fendant applies to \J,lithdraw t"h(~ ;,~mount to which he is entitled. llnder 
the judgment, bl1t the anlOm,t then on deposit i. insufficient to satisfy 
the judgment. The subdivision pef'",i!s hOm to withdraw his propor
tionate part of the 'd}nount on deposit.. For example, if the amount of 
the deposit is $20,000, the tota) i'ldgment is fo~ $30,000, and the par
ticular defendant is entitled to $1;\000 und.er the judgment, the sub
division permits }'im to witl"lraw $10.000 The subdivision thus obviates 
any question as. to thp_ ('utitirmf'nt of c~ defendant. in such ~ situation 
and prevents withdr"wal of a dkproportionate share (·f the deposit 

. by any particular defen0.ant. 
Subdiyi:--.ion {d oJ ,mthorizt's thf ('nnrt to rt'f.luire Rn undertaking to 

secure Tf'pa;)'1HE"nt uf ,In ('XePS~il;t> ~.'I,-·lthdrtli-vaI. Thl~ subdivision thus per-
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COMPREHENSIVE STATUTE § 1268.07 

Tentatively approved September 1970 

mits the court to protect the condemnor or another defendant in n case . 
. in which the court believes that it is likely that the judgment entered 

will be vacated, reversed, or set aside and that the ultimate recovery by 
the applicant in the proc'f'<'<ling will be less than the amount to which he 
is entitled under the judgment. The subdivision makes any such reo 
quirement discretionary wilh the c(}urt;. it does not entitle any party 
to the proceedings to insist upon sn undertaking. Further, tbe subdi. 
vision contemplates that any objection to withdrawal will be made 
known to the court by the objecting party; it imposes no duty upon 
either the court or the applicant to "scertain whether a party may have 
sucb an objection. 

Subdivision (") requires the defendant receiving payme.nt to file 
eit.her (1) a ""tisfaction of judgment or (2) !\ receipt and an absndon· 
ment of claims 8nd defenses other than hi. claim to greater compensa· 
tion. The requirement is the "arne as the one imposed in connection 
with the withdrawal of a deposit made after entry of judgment. See 
Section 1270.05(b). 
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COMPREHENSIVE STATUTE § 1268.08 

TENTA TIVE RECQl.tIENDA TION 

(Printed September 1967) 

Se<:~on 1268.08. Wilhdrawa I waives all defenses except clai m 10 greater 
compensation 

1268.08. If any portion of the money deposited pursuant to 
this chapter is withdrawn, the receipt of any such money shall 
constitute a waiver hy operation of law of all claims and 
defenses in favor of the persons receiving such payment except 
a claim for greater compensation . .Any amonnt so paid to any 
party shall be credited upon the judgment in the eminent 
domain proceeding. 

Comment. Section 1268.08 restates the substance of subdivision (g) 
of form..r~eetion 1243.7. In addition t" the defendant's waiving claims 
and defenses other th.n the daim to greater compensation, witbdrawlIl 
of tbe deposit may also entitle the plaintiff to an order for possession. 
S .. Section 1269.06. Of. People ... Gutierrez, 207 Cal . .App.2d 759, 24 
Cal. Rptr. 781 (1962). 
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COMPflEHENSIVE STATUTE § 1268.09 

Tentatively approved September 1970 

Section 12Q8.09. Repayment of amount of excess withdrawal 

1268.09. An~' amonnt withdrawn by a party in excess of the 
amount to which he is entitled as finally determined in the 
eminent domain proceeding sball be paid to the party entitled 
to such amount, to~ether with le~l interest from the date of 
its withdrawal. The court which ordered such withdrawal 
shall enter judgment accordingly. If the jndgment is' not paid 
within 30 days after its entry, the court may, on motion, enter 
judgment against the sureties, if 'any, for such amount and 
interest. 

Commenl. Seetion 1268.09. J'<'states the substance of subdivision (h i 
o!forme ectioIl1243.7. 

Code of Civil Procedure 
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COMPREH&NSIVE. STATUTE § 1268. 10 

Tentati ve1y approved September 1970 

Section 1268.10. limitation on use of evidence submitted in connection with 
deposit 

1268.10. Neither the amount deposited nor any amount 
withdrawn pursuant to this cbapter shall be given iu evidence 
or referred to in tbe trial of the issue of compensation. 

Comment. Section 1268.10 restates the substance of s~bdivision 

(e) of former Code of Civil Procedure Section 1243.5. Its purpose 

is to encourage the plaintiff to make an adequate deposit by pre-

venting the amount deposited or withdrawn from being given in evi-

dence on the issue of canpensation.. This section does "not prevent 

the defense either from using the appraise1 data for impeachment 

purposes or from calling the appraiser as an expert witness on its 

its own behalf. See People v. Cowan, 1 Cal. App.3d 1001," 81 Cal. 

Rptr. 713 (1969). 
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COMPREHENSIVE STATUTE § 1268.11 

Tentatively approved September 1970 

Section 1268.11. Deposit in State Treasury uoles! otherwise required 

1268.11. (a) When money is deposited as provided in tbis 
chapter, the court shall order the money to be deposited in the 
State Treasury or, upon writt"n request of the plaintiff filed 
with the deposit, in the cOunty treasury. If money is deposited 
in the State Treasury pnrSUllllt to this section, it shall be 
held, invested, deposited, and disbnrsed in the manner speci. 
fied in Article 9 (commencing with Seetion 16425) of Chapter 
2 of Part 2 of Division 4 of Title 2 of the (rovernment Code, 
and interest earned or other increment derived from its invest
ment sball be apportioned and disbnrsed in the manner speci. 
fied in that article. 

(b) A. hetween the parties to the proceeding, money de
posited pursnant to this chapter sball remain at the rial< of the 
plaintiff nntil paid or made payable to the defendant by order. 
of the court. 

Comment. Snbdivision a of 8eotion 1268.11 is the 
stance as former tion 43.6. u ,VISlQn ( ) '8 as 
two sentences of subdivision (h) of forme Section 1254. 

Code of Civil Procedure 
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COMPREHENSIVE STATUTE § 1269.01 ~ ~ 

Tentatively approved September 1970 

CHAPTER 2. POSSESSION PRIOR TO JUDGMENT 

Comment. This chapwr provide. for orders for jXIOSeSsion prior to 
judgment and superspdes Cod. of Civil Procedure Sections 1243.4 and 
1243.5. Orders for possession subsequent to judgment are governed 
by Chapter 3 (comm.ncin:>; with Re(,liun 1270.01). See Seetion 1270.02. 
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COMPREHENSIVE STATUTE § 1269.01 

Staff recommeDdation 

§ 1269.01. Application for order for possession prior to judgment 

1269.01. If the plaintiff is a public entity or a public utility, 

the plaintiff may apply to the court for an order for possession under 

this chapter at the time of filing the complaint or at any time after 

filing the complaint and prior to entry of judgment. The application 

for the order for possession shall be made by motion. Notice of the 

motion shall be served in the same manner as an order for possession 

is served under Section 1269.04. 

Comment. Section 1269.01 permits the condemnor, if a public entity or 

public utility, to make application for an order for possession prior to 

Judgment in any condemnation case. Under former Code of Civil Procedure 

Section 1243.4, possession prior to judgment was allowed only if the taking 

was for right of way or reservoir purposes, and the right to immediate 

possession was limited to public entities; public utilities did not have 

the right to obtain immediate possession. 

Section 1269.01 requires that notice be given of the motion for the 

order for pOGsession. Former Code of Civil Procedure Section 1243.5(a) 

provided an ex parte procedure for obtaining an order for immediate posses

sion, a procedure that appears to violate the due process clause of the 

Fourteenth Amendment to the U.S. Constitution, which requires an opportunity 

for interested persons to be heard. 
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§ 1269.02. Hearing 

COMPREHENSIVE STATUTE § 1269.02 

Staff recommendation 

1269.02. (a) On hearing of the motion for the order for posses

sion, the court shall consider all relevant evidence, including the 

schedule or plan of operation for execution of the public improvement 

and the Situation of the property with respect to such schedule or 

plan, and shall make an order that authorizes the plaintiff to take 

posBession of the property it the court determines all of the following: 

(1) The plaintiff is entitled to take the property by eminent 

domain. 

(2) The plaintiff needs possession of the property prior to 

judgment. 

(3) The plaintiff has deposited the amount indicated by an 

appraisal to be the compensation for the taking of the property in 

accordance with Chapter 1 (commencing with Section 1268.01). 

(b) Before making an order for possession under this chapter, the 

court shall: 

(1) Dispose of any pending motion under Section 1266.03 to deter

mine or redetermine the probable amount of compensation and, it an 

increase in the amount of the deposit is determined, shall require the 

additional amount to be deposited by the plaintiff. 

(2) Determine the date after which the plaintiff is authorized to 

take possession, which date shall be not less than 60 days after the 

making of the order and shall take into consideration the need of the 
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COMI'REHENSIVE STATUTE § 1269.02 

Staff recommendation 

plaintiff for early possession of the property and the hardship the 

owner or occupant will suffer if possession is taken before judgment. 

COIIIlIent. Section 1269.02 specifies the determinations to be made at 

the hearing on the motion for immediate possession. 

Subdivision (a). The required findings that the plaintiff is entitled 

to take the property by eminent domain, and that the plaintiff has deposited 

the amount of probable just compensation, are derived from former Code of 

Civil Procedure Section 1243.5(b). The requirement that plaintiff shaw a 

need for immediate possession is new to California but is based upon 

comparable provisions in other Jurisdictions. See,~, Ill. Stat. Ann., 

Ch. 47, §§ 2.1-2·3 (Supp. 1966); Dep't of Pub. Works & Bldgs. v. Butler Co., 

13 Ill.2d 537, 150 N.E.2d 124 (1958). See also Taylor, Possession Prior to 

Final Judgment in California Condemnation Procedure, 7 Santa Clara Lawyer 37, 

81-86 (1966). 

SubdiviSion (b). With respect to paragraph (1) of subdivision (b), see 

Section 1268.03 and the COIIIlIent to that section. 

Paragraph (2) of subdivision (b) provides a minimum Go-day period follow

ing the rendering of the order before possession can be physically assumed. 

Because the order is obtained by regularly noticed motion, the time period is 

computed from the date of the order, rather than the date of its service. How

ever, if the order is not promptly served, the period is tolled under Section 

1269.04. The GO-day period is a minimum period) the period is to be determined 

by the court in each case, taking into account the need of the plaintiff for 
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C CiVlPREHENSIVE STATlJrE § 1269.02 

Staff recommeD~tion 

possessioo of the property and the hardship to the defendant. Nothing in 

subdivision (b) should be construed to limit the state's ability to take 

property immediately in case of an emergency. 

Review of orders authorizing or denying possession. Under former 

statutes, judicial decisions held that an appeal might not be taken from an 

order authorizing or denying possession prior to judgment. Mandamus, pro

hibition, or certiorari were held to be the appropriate remedies. See 

Central Contra Costa Sanitary Dist. v. Superior Court, 34 Cal.2d 845, 215 

P.2d 462 (1950); Weiler v. Superior Court, 188 Cal. 729, 207 P. 247 (1922); 

State v. Sgperior Court, 208 Cal. App.2d 659, 25 Cal. Rptr. 363 (1962); 

City of Sierra Madre v. Superior Court, 191 Cal. App.2d 587, 12 Cal. Rptr. 

836 (1961). However, an order for possession following entry of judgment 

has been held to be an appealable order. San Francisco Unified School Diet. 

v. Hong Mow, 123 Cal. App.2d 668, 267 P.2d 349 (1954). No change is made in 

these rules as to orders made under Section 1269.02, or Chapter 3 (commencing 

with SectiOO 1270.01). 

~ See note to Section 1269.04. 
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COMPREHENSIVE STATUTE § 1269.03 

Staff recommendation 

§ 1269.03. Contents of order for possession 

1269.03. The order for possession shall: 

(a) Describe the property and the estate or interest to be 

acquired, which description may be by reference to the complaint. 

(b) State the date after which the plaintiff is authorized to 

take possession of the property. 

Comment. The contents of the order for possession are substantially 

the same as those of former Code of Civil Procedure Section l243.5(b). How

ever, the requirement that the order state the amount of the deposit has 

been eliminated; Section 1268.02 requires that a notice of the making of a 

deposit be served on interested parties. Also, the requirement that the 

order state the purpose of the condemnation has been omitted since immediate 

possession is now authorized for any public use. 
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COMPREHENSIVE STATUTE § 1269.04 

T9ntat1vely approved September 1970 

Section 1269.04. Service of oreler for po.session 

1269.04. (a) As used in this section, .. record owner" 
means both (1) the person in whom the legal title to the fee 
appears to be vested by duly r<lCOrded deeds or other instru· 

'mentE and (2) the person, if any, who has an interest in the 
property under a duly reeorded lesse or agreement of pur· 
chase. or such longer 

(b) At least 60 daYS:.tp~r~io~r=:::cto=thSec:t:?im,,=e5:=:::;;=:;':~=--'I time as the 
pursuant to an order or P088ellllon ma e un or n 
1269.o;r., the plaintiff shall serve a copy of the order on the court prescribes, 
r..,ord owner of the property and on the occupants, if any. 

(C) At INUIt 30 days prior to the time possession is taken 
pursuant to an order for pOSIIeI!Sion made under Section 
1269.06, the plaintiff shall serve a copy of the order on the 
r<lCOrd owner of the property and on the oooupants, if any. 

(c!> Service of the order shall be made by personal service 
unl_ the person on whom service is to be made hascpremn.s1y 
appeared in the proceeding or been served with summons in the 
proceeding. If the person has appeared Or been served with the 
summons, BernCe of the order for possession may be made by 
mail upon sueh person and his attorney of record, if any. 

(e) If a person required to be personally served :resides out 
of the state, or has departed from the state or cannot with due 
diligence be found within the state, the plaintilf may, in lieu of 
sneh personal service, send" copy of the order by registered or 
certified mail addressed ro suoh person at his last known 
address. 

(f) The aourt may, for good cause shown on ex parte appli. 
cation, authorize the plaintiff to take possession of the property 
without serving a copy of the order for pOl!Sellllion upon a 
record owner not occupying the property. 

(g) A single ... rvice UP"" or mailing to one of several per· 
sons having a common husiness or residence address is suffi· 
cient. 

Comment. Seotion 1269.04.;'< deri'>ed from f01'Il1e Section 1243.5 .,. 
The requir<;ment that an affidavit Iw filed concerning service by mail 
has been ehminat.ed, Su~div.ision (0.) ... is a. clarification of a sehtence in . 
the first paragraph ()f"SectIOIl 12411.~(e). The te1'Il1 "address" refers· 
to a single residenti"l unit or pI"",, of business, rather than to several 
such units or places that lllay happen to have the sarne street or post . 

. office Haddres:s." ~-'or rxamplf', ('~eh upartment is regarded as having a 
separate address although the entire apartment house may have a single 
street address. 

~ The 60-day notice requirement does not, of 
course, apply to an emergency taking pursuant to the 
police powers, a matter that also is under study. 
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CCW'REHENSIVE STATUTE § 1269.05 

___ Tentatively approved September 
(for relocation PUrp05~ 

1970 

Section 1269.05. Dep';; 1 on mOlion of certain defendants 

1269.05. (a) If the property to be taken includes a dweU· 
ing containing not more than two residential units and the 
dwelling or one of its units is occupied as his residenee by a 
defendant, and if the plaintiff has not deposited probable jost 
compensation in accordance with Chapter 1 (commencing with 
Section 1268.01), such defendant may move the court for an 
order determining the amount of snch compensation for the 
dwelling and 80 much of the land upon which it is constructed 
as may be requil'€d for its convenient use and occupation. The 
notice of motion shall specify the date on which the moving 
party desires the deposit to be made. Such date shall not be 
earlier than 30 days after the date noticed for the hearing of 
the motion and may be any later date. The motion shall be 
heard and determined in the same manner as a motion made 
to modify a deposit under Section 1268.03, 

(b) The court .hall make its order determining the prob
able jost compensation If the lainti!!' de sits the amomit 
stated in the order on 01' before t e ate speei ed by the mov
ing party (1) interest upon that amount shall not aeerue 
and (2) the plaintiff may, after making the deposit and upon 
ex parte !lPplication to the court, obtain an order for poeses
sion that authorizes the plaintiff to take pOIlSession of the 
property 30 days after the date for the deposit specified by 
the moving party. If the deposit i. not made on or before the 
dete specified by the moving party, tbe compensation awarded 
in the proeeeding to the moving party shall draw legal interest 
from that date. 

(e) If the proceeding is abandoned by tbe plaintiff, the 
amount of snch interest may be l'€covered as costs in the pro
ceeding in the manner provided for the recovery of other costs 
and disbursements on abandonment. If, in the proceeding, the 
conrt or a jury verdict eventually determines the compensation 
that would have beeu awarded to the moving party, then such 
interest shall be computed on the amount of sucb award. If no 
such determination is ever made, then such intel'€st shall be 
computed on the amount of probable just compensation as de
termined on the motion. The moving party shall be entitled to 
the full amount of such interest withont offset for rents or 
other income received by him or the value of his continued 
possession of the property. 

(d) The filing of " motion pnrsuant to this section consti
tutes a waiver by operation of law, conditioned upon snbse
quent deposit by the plaintiff of the amount determined to be 
probable jost compensation, of all claims and defenses iu favor 
of the moving party except his claim for greater compensation. 

(el Notice of a deposit made under this section shall he 

if the court deter
mines that the defend
ant will use the 
amount depOSited for 
relocation purposes 
only. 

served as provided by subdivision (a) of Section 1268,02. The defendant may withdraw 
the deposit in accordance with Cha.pter 1 (commencing with Section 
1268.01) on condition the deposit is used for relocation purposes only. 

(f) No motion may be made by " defendant under this see· 
tion after entry of judgment in the proeeeding nnles. the 
judgment is l'€versed, vacated, or set aside and no other judg-· 
ment is eniered. 

Comment .. Section 1269.05 is new, Except as provided in this section, 
the depositing of probable just compensation pursuant to Chapter 1 
(commencing with Seetion 1268.01) or the taking of po .. ,ession pur
suant to this chapter i. optional with the plaintiff. If a deposit i. not 
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COMPREHENSIVE STATUTE § 1269.05 

Tentatively approved September 1970 

made and possession is not taken, a "-~f>ff'lldant is not entitled to be 
paid until 30 days after final judgment. [Code of Civil Procedure Sec
tion 1251] Section 1269_05 makes available to homeowners a procedure' 
by which probable ju.t "om ensation may be determined, deposited' 
and withdrawn~ WI III U relatlve Y fle perl a.r e egmnmg 
of the proceeding. For a cnmparable but much broader proviBion, see 

for relocation 
purposes 

PA. STAT. ANN., Tit. 26, § 1-407 (b) (Supp. 1966). . 
Although Section 1269.05 does not require the plaintiff to deposit 

the amount dete=ined, if 110 deposit" eventual 
award begins to accrue. See,(Section 1255b(a)(4j. If the proceeding 
is abandoned, the interest is computed on the amount determined by 
the court to b. probable just compensation. Thi. section apart in
terest would not begin to aecrue until "ntry of judgment. See. eo Ion 
1255b(a) (1 Jl. Interest does not aeerue as to any amount deposited 

. under this section after the date the deposit is made. See Section 
1255b( d) (2';1. 

g:: ode of Ci vil 
Procedure 

Under sutidivision (b), the timely making of a deposit under this 
section entitles the plaintiff to an order for possession effective 30 
days after the date for the making of the deposit specified in the notice 

. of motion served by the moving .party. 

Under subdivision (c), abandonment by the plaintiff 

entitles the defendant to recover interest· in the manner 

ode of Civil 
Procedure 

ode of Civil 
Procedure 

provided for recovery of other costs, as prescribed in 

~Ubdivision (c) of Code of Civil Procedure Section 1255~. 

The plaintiff may not abandon, however, if the defendant, 

to his detriment, has substantially changed his position 

in justifiable reliance upon the proceeding. [Code Civ. 

Proc. § 1255a{b) J 
The reforenef' in subdivision (a) to the amount of ll\lld required for 

the "convenient use and occupation" of the dwelling is taken from 
Section 1183.1 of the Code of Civil Procedure, which deals with me

. chanic's liens. The limitation precludes application of this section to 
land being taken and oWllcd in common with the dwelling but unneces
sary to the convenient. use of the dwelling. 
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COMPREHENSIVE STATUTE § 1269.06 

Tentatively approved September 1970 

Sacflon· 1269.06. Right of ploinflfl to take po.session after vacation of prop· 
erty or withdrawal of depo.it 

1269.06. (a) If the plaintiff has deposited probable just 
compensation pursuant to Chapter 1 (commencing with Section 
1268.01), possession of the property or property intel'€St for 
which the deposit was made may be taken in accordance with 
this section at any time after each of the defendants entitled to 
possession: 

(I) Express,'" his willingness to surrender possession of the 
property; or 

(2) Withdraws any portion of the deposit. 
(b) The plaintiJl' may apply ex parte to the court for an 

order for possession. 'rho court shall authorize the plaintiff to 
take possession of the property if the court determines that the 
plaintiff has deposited probable just compensatiou pursuant to 
Chapter 1 (commencing with Section 1268.01) and that each 
of the defendants entitled to possession has: 

(1) Exprt~ssed his wiUingnes~ to surr(~nder possession of the 
property; or 

(2) Withdra.wn any port.ion of the deposit. 
(c) The order for posseesion Sll all : 
(1) Recite that it has been made nnder this section. 
(2) Describe the property and the estate or interest to be 

acquired, which d.!;Cription may be b~' reference to the com
plaint. 

(3) State the date alter which plaintiff is authori.ed to take 
possession of the property. Unless the plaintiff requests a laler 
date, such date shall he the carliest ,late on which the plaintiff 
would he entitled to take possession of the property if service 
were made under subdivision (e) of Section 1269.04 on the 
day the order i. made. 

Comment. Seetion 1269.U6 is new. Chapter 1 (commencing with Set·
tion 1268.01) permils th,· plaintiff to dep""it probable just eompens,]
tion wht""ther or not it obtains an order for posst's.",:;ion. This section 
makes applieabl,' to withdraw.1 of a dr'posit made prior to ludgment 
the "8l1,alogotu; ru]t' that. ~)ppJips WJI<'Il it dt'pt)sit ml-lue after judgment 
is withdrawn. Cf. I'cop/( ". G uti.,r"., 2U7 Cal. '\PI'.2d 759, 24 Cal. 
Rptr. 781 (1962). It "I," permit" til<' plaintiff to I.oke possession of 
the prcperty aft,," .acli of tIl(> clefendants "ntitled tu posse .. ,ion has 
if"xpressed hili wilIin~!lwR..'i tn I'>urr('udt"r it. St>ryief' of the order for pos
S<'ssion if:; r~quir~d by subdhrisioJl (C) of Sf'ction 1 26!J.04. 
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COMPREHENSIVE STATUTE § 1269.07 

Tentatively approved September 1970 

Section 1269.07. Taking p05-s£ssion does not waive right of appeal 

1269.07. The plailltiff dot'S not aballdon or waive the right 
to ap{l€&l from the judgment in the proeeeding or to request 
a new trial b)~ takinp- pOsst·.'i.~iun of the propert.y pur:-."'uant to 
this ehapter. 

Comment. St'ction 12f)-!l.07 is tlk' ,;,llUt' in ~ubst.ml·l'_ a:' ronner~~ 
1243.5 (f). Th(' laHgua~:w .has bN"n ~'lHm~('d to pr~Cllld{' impliNl WalYE'"r 
of appeal or right to lWW trlai by tukjll~ pns~:-.sion pursuant to any 
order ()btained nudt>f this {~h.jlpt(·r. induding nrcl{,l's undt"r ~f'etiou 

1269.05. Under Se<.·tion 1:l6A.08, tlw (I.fendant also rHain.' hi" ri~ht 
to appf'al or to r(>qu(>!'.t it uew trial upon 1he i.";~lH:" of (~omp('n:~~tion 
even though lit" withdra.wf'. the df'posil- made by tlw plaint.iff. HOWeVf>T, 

such withdrawal does waiw' all daims Hnd df'ff'ns.rs othr:!" than the 
claim to eompe-mmtion. 

-26-

Code of Civil 
Procedure 



COMPREHENSIVE STATUTE § 1269.08 

Tentatively approved September 1970 

Section 1269.08. Court may anfarc. right to possession 

1269.08. The court in which a proceeding in eminent do
main is brought h"" tbe power to, 

(a) Detel'tnine the right to possession of the' property, as 
between the plaintiff and the defendants, in accordance with 

Division 7 (commencing with Seetion 1268.01). 
(b) Enforce any of its orders for possession by appro

priate proeess. 
(e) Stay any actions or proceedings brought against the 

plaintiff arising from possession of the property. 
Comment. Section 1269.08 is new. Subdivision (e) is derived from a 

Bentence formerly contained in Code of Civil Procedure Section 1254. 
In general, the section codifies judicial decisions which hold that, after 
an eminent domain proc~et'ding is begun, the CHUrt in which that pro
ceeding is pending ),,1." the eXclusive power to determine the respective 
rights of the plaintiff and of the defendants to po_ssion and te en
force its determination, See, e.y., Neale u. Superinr Court, 77 Cal. 28, 
18 Pac. 790 (1888); In rc Bryarl. 65 Cal. 375, 4 Pac, 304 (1884); 

, Sa .. Bernardino Valley Mnnicipal Water Dis!. t'. Gag" CalWl Co., 226 
Cal. App.2d 206, 37 Cal. Hptr. 856 (1964). In addition te the writs 
of possession or writs of a ... ~i~tance which the court may issue and 
enforce ill exercise of its ~"'neral jurisdiction (see Marblehead £arid 
CO. V. LOB Angele, County, 276 Fed. 305 (S.D. Cal. 1921); 3 WITKIN, 
CALIFOl<NIA PROCElll;UE, Enforcement of J!tdgment, § 64 (I954)) , 
orders for possession cont~mplat.d by th~ ""otioll include those mad. 
under Chapter 2 (commeneing with Seetion 1269.01) of Division 7, 
Chapter 3 (oommen,,;n!( with &-ction 1270.01) of k Hnd!}!e.- @ . 
fion 1253 of Code of Civil Procedure;). D _ vinon 
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COMPREHENSIVE STATUTE § 1270.01 !! ~. 

Tentatively approved September 1970 

CHAPTER 3. DEPOSITS AND POSSESSION AFTER JUDGMENT 

Comme?!. This ellapter r~l.tes to aeposits thllt may be made and 
orders for posses..;;ion thut. ma.y be obtaine-d aftfr entry of the U inter-

locutory judgment" ill ~'O~'~)(,~l,e~m~n~at~i~o~n~. ~T~h~e~Cth~a~p~te~r~su~p~er~se~d~e~s~f~o~rm~e~r~~~~~~~~~:: Section 1254 and "liminates 
between aepoRi ts made 
this chaptflr, thf're iN bnt mw uniform P()st"jud~rJnE"llt 
AS to the' distinction b('tw(>(~n the- .. judgnwut nand 
ment" in i>minent. doma.in prHl'('f'diub~j ,", '" • .ill:!:!.! 
flower City School JJ,;,t. 1'. Skayys, ;;2 Cal.2,1 
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COMPREHENSIVE STATUTE § 1270.01 

Tentatively approved September 1970 

Sec!ion 1270.01. Deposit after judgment 

1270.01. (a) Unl.,s" the pIllintiif has made a deposit under 
Chapter 1 (oOlnm<'nciug' ",ith "'eclion 1268.01) prior to entry 
of judgment., the pbintiff m~lY, at. any timf' after IP.ntry of 
judgment, deposit for the defendants the amount of the judg· 
ment together with tI", interest then due thereon. The deposit 
may ~e made notwithstanding an appeal t 8 motion for a new 
trial, or a motion to vaCllte or set ""ide the judgment, and 
may be made whether or not the judgment has been reversed, 
vacated, or set aside. 

(b) Upon making the depo.it, the plaintiff shall serve a notice 
that the deposit ha" been made on all of the other parties to the 
proceeding determined by the judgment to have an interest 
in the money deposited thereon. Service of the notice shall be 
made in the manner pro\"ded in SOOti0111270.03 for the service 
of an order fot' pos~ession. Service of an order for possession 
under Section 1270.03 is sufficient compliance with this sub-
division. Code of Civil 

Comment. Subdivision (a) of Section 1270.01 is similar to subdi- Procedure 
vision (a) of former Section 1254, However t~e de sit rovided fo 
in this subdivision is merely the amount of the judgment and accrued 
intereat. The provision for an additional sum to secure payment of 
further compensation And costs is eontainM in Section 1270.04. In addi· 
tion, the deposit may be made under this sootion without regard to an 
order for possession. Thi ... "tion tllU .• supersedes the deposit procedures 
formerly provided by; Sections 1252 and I 4. Althou h this section Procedure 
applies only to the making of a eposit after judgment, a eposlt ma e 
before judgment may be increased after entry of judgment pursuant 
to subdivision (f) of Se~tion 1268.03, 

Subdivision (b) is new. In "'quiring that notice of the deposit be 
given. it parallels Seetion 1268.02 which requires that notice of a pre-
judgment deposit b. sent to the parties having an interest in the prop- Code of Civil 
eny for which the deposit i. made. Under former Seetion 1254, the de- Procedure 
fendan! received notiee that the deposit had been ma e on y w en 

. served with an order for posses';on. 

-29-



COMPREHENSIVE STATUTE § 1270.02 

Tentatively approved September 1970 

Section 1270.02. Order for possession 

1270.02. (a) If the plaintiff is not in possession of the 
property to"" taken, th" plaintiff may, at any time afur entl"y 
of judgment, whether or not the judgment bas been reversed, 

.vacated, or set aside, apply ex parte to the court for an order 
for possession, and the court shall authorize the plaint.iff to 
take possession of the property pending conclusion of the liti
gation if: 

(l) The judgment detl'rmines that the plaintiff is entitled 
to take the propert.y ; and 

(2) The plaintiff has deposited for the defendants an 
amount not less than the amount of the judgment, together 
with the interest tllen due thereon, in accordance with S£etion 
1270.01 or Chapter 1 (commencing with Section 1268.01). 

(b) The court's order shall state the date alter which the 
plaintiff i. aut.horized to take possession of the property. Unless 
the plaintiff requests a Jater date, such date sball be 10 days 
after the date the order is made. 

Comment. Section 1270.02 restates the sub.tance of a portion of sub-
division (b) oHormer ,etion 12M, 

Code of Civil Procedure 
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COMPREHENSIVE STATU'lE § 1270.03 

Tentatively approved September 1970 

Section 1270.03. Service 01 ord ... 

1270.03. At least 10 day. prior to the date possession is 
to be taken, the pJainti1f shall serve a copy of the order for 
possession npon the defendants and their attorneys, either per
sonally or by mail. A single aemee upon or mailing to one of 
several persons baving a oommon business or residence addresa 
iunftlcienL . 

CCllllJ1lellt. Section 1270.03 is the same in aubstanoo as aubdivision 
e . of form Section 12M. With respect to tbe last sentence, see the 

mment to ection 1269.04, 
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COMPREHENSIVE STATUTE§ 1270.04 

Tentatively approved September 1970 

$ecHOR 1270.04. Incr..,..,. 0< decre_ In amount of deposit 

, 1270.04. .At My time after the plaintiff has made a deposit 
upon the judgment pUl'SUlUlt t<> this chapter, the court may, 
upon motion of any defendant, order the plaintiff to deposit: 
such additional amonnt as the court determines·to be neceM&l'y ; 
to secure payment of any further compenaation, costa, or' 
interc&t that may be recovered in the proceeding. After the 
making of snch an order, the court may, on motion of any' 

. party, order an increase or a decrease in mch additio::u::a::.i 'T":~;:--:::-:::-:::-::"" 
. amount. C ~ode of Ci vil\ 

. Comment. Section 1270.04 snperi!edes subdivision (d) of former~Sec· Procedure ;../ 
tion 1254. The additional amount referred to in Section 1270.04 is the -
amount determined by the conrt to be neee .. ary, in addition to the 
amount of the judgment and the int.rest then dne thereon, to eeeure, 
payment of any further compensation, costs, or interest that may be: 
recovered in the proceeding. Deposit of the amount of the judgment; 
itself after entry of judgment is provided for by Section 1270.01. 

Former Section 1254 was oonstrued to make the &mOun if a to 
be deposi 18 a 1 Ion to e jn ent ",ere muary WI e tri 
court. Orange Cou .. ty Wat.r Dist. tI. B ...... U, 156 Cal: App.2d 745, 320 
P.2d 536 (1958). This contruction is continued under Section 1270.04. . 

For the· provision permitting increase or decrease in a depeait made 
prior to entry of jndgment, see Section 1268.03. 
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COMPREHENSIVE STATUTE § 1270.05 

Tentatively approved September 1970 

Section 1270.05. Withdrawal of deposit 

1270.05. (a) Any defendant for whom an amount has been 
deposited upon the judgment pursuant to this chapter is en
titled to demand and reeeive the amount to which he i. entitled 
nnder the judgment upon obtaining an order from the court, 
whether or not such judgment has been reversed, vacated, or 
set aside. Upon application by such defendant, the court shall 
order that sueh money be paid to him upon his filing (1) a 
satisfaction of the judgment or (2) a receipt for the money· 
and an abandonment of Ill! e\aims and defenses except his 
claim to greater eompensation. 

(b) Upon objection to such withdrawal made by any party 
to the proceeding, the court, in its discretion, may require the 
defendant to file an undertaking in the manner and upon th" 
conditions specified in Sections 1268.05 and 1268.06 for with· 
drawal of a deposit prior to entry of judgment. 

Comment. Section 1270.5 is based on subdivision (f) of former Sec-
tion 1254. • 

Former Section 1254 was construed to permit the defendant to with
w any amount paid into court upon the judgment, whether or not 

the plaintill' applied for or obtained an order for p""",,ssion. See People 
v. Gvtwrrez, 207 Cal. App.2d 759. 24 Cal. Rptr. 781 (1962). That con
atruetion is continued in effect by Section 1270.05. Infer<'ntially,.&etion 
1254 permitted withdrawal only of the amount deposited upon the 
judgment and not the addition. I amount, if any, deposited aa security. 
That construction also is continued in effect. 

For the provision for withdrawal after entry of judgment of a d.,. 
posit made prior to judgment, see Section 1268.07. 
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COMPREHENSIVE STATU'lE § 1270.06 

Tentatively approved September 1970 

Section 1270.06. Repayment of amount of excess withdrawal 

12711.06. When money is withdrawn pursuant to this chap·· 
ter, any amount withdrawn by a person in excess of the amount 
to which he is entitled as finally determined in the proceeding 
shall be paid without interest to the plaintiff or other party 
entitled thereto, and the court .hall enter the judgment ac· 
cordingly. 

Comment. Section 1270.06 is the same in substance as subdivision 
(g) of form Section 1254. 



COMPREHENSIVE STATUTE § 1270.07 

Tentatively approved September 1970 

Secflon 1270.07. Taking possession doe, nol waive right of appeal 

1270.07. The plaintiff does not ahandon or waive the right 
to appeal from the judgment or to request a uew trial hy de
positing the amount of the judgment or taking possession 
Pll1'SU3llt to this chapter. 

Comment. Section 1270.07 is the same in substance as sul>divisioll 
(e) of former Section 1254. Under Section 1270.05 the defend nt rna 
also retain his rig t t() appeal or to request a new trial upon the issue 
of compensation only even though he withdraws the deposit. Tbis may 
be accomplished by filing a receipt and waiver of all claims and de
fe!lBes except tile claim to greater compensation. Cf. People v. Gulwr
rez,207 Cal. App.2d 759, 24 Cal. Rptr. 781 (1962). 
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COMPREIIBNSlVE STATIm: § 1270.08 

Tentatively approved September 1970 

Section 1270.08. Deposit in Stote Treowry unle .. otherwise required 

1270.08. Money deposited as provided in this chapter shall 
be deposited in accordance witb Section 1268.11 and the provi· 
sions of that section are applicable to the money so deposited. 

Comment . • Section 1270.08, whie.h incorporate. by reierence Section 
1268.11. supersedes a portion of subdi"ision (h) of former ... Section 
1254. 
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