#36.35 Lf26/71
Memorandum T1-25

Subjecﬁ: Study 36.35 - Condemnation (Comprehensive Statute--Provisions Relat-
ing to Possession Prior to Final Judgment)

Summary

This memorandutn 18 a revised version of Memorandum 71-112, wvhich the Com-
mission previouély had no opportunity to consider. It is concerned with
Division 7 { commencing with Section 1268.01) of the Comprehensive Statute.
Most of thlS division was considered at the September 1970 meeting and approved.
Except as note@ bglow, the provisions of this divisicn reflect the Commission's
decisions at»fhe Septembér meeting. This memorandum presents those sections
which the Commission has not previously considered. The major pollcy questions

are:

(1) Is the procedure for obtaining asn order for possession, as set
forth in Sections 1269.01-1269.02, and made to satisfy due process require-
ments, adequate for all condemnors?

{2) Should the requirements contained in Sections 1268.08 and 1270.05,
that withdrawel of deposit walves all defenses except claim to greater

compensation, be retained?

Affected Sections

Section 1268.05. In addition to revising subdivision (f) to allow a

condemnee to reéove; the prgmium reasonably peid to a surety insurer for an
undertaking, the Commission further directed the staff to investigate the
propriety of the "issue as to title" language contained in this subdivision.
As indicated in the Comment to this section, the language is borrowed from
California cases and statutes which utilize it to refer to lassues of the
existence or nonexistence of property lnterests, but not to questions of the
respective amounts of the existing interests. Although the "issue of title"
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language may not be as clear as could be deeired, it is a convenient short-
hand with an accepted legal meaning; no easy alternatives are readily
apparent. As & consegquence, the staff suggests that the ph&ase be left
unchanged.,

Section 1268.08. This section provides for waiver of all defenses

except a claim to greater compensation by the condemnee who withdraws a
deposit. The Commission suspended consideration of this section_pending
recelpt of new materilals from Mr, Kanner. These materials are appended as
Exhibit I.

Mr. Kanner's major points can be sumaerized as follows: The condemnee
should be entitled to at least one of the following: {a) possession and use
of the property, (b) withdrawal and use of the award, or (c) interest on the
award if he cannot withdraw it and has been deprived of the use of his
property. Thus, the condemmnee who challenges only the amount of compensa-
tion can draw down the deposit and make an appeal; the condemnor can take
possession and appeal upon deposit of the amount of the award; but the
condemnee who wishes to contest the right to take on appeal may find that
his property is teken, thet he cannct draw down the award, and that it
does not accrue interest, and he is thus unfeirly discriminsted against.
Even a criminal is encouraged to appeal, but a condemnee who wishes to
chailenge the right to take is diszscouraged from appealing.

This characterization of the status of the condemnee is ipaccurate.
To begin with, Section 1268.08 authorizes the condemnee to withdraw any
amount depogited prior to Jjudgment. A deposit mede by a condemnor before
any court hearing at sll operates simply as an offer, which the cohidemnee
may take or leave. There is no dispossession, no running of interest, no
obligations on any ﬁérty. If the condemnee chooses to accept the offer;
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however, he may withdraw the deposit and in so doing waives any defenses
otbher than a c¢laim to greater compensation. If there has been a court
hearing and an order of possession, the condemnee may be dispossessed, but
interest continues to run until entry of a Judgment. Clearly, then, the
condemnee up till the time of entry of Jjudgment will alwaye have either his
property, or Interest running on the deposit, and mey nonetheless challenge
the right to take in court hearing,

Evidently, then, Mr. Kanner's objections go rather to provisions
contalned in Section 1270.05, which relstes to withdrawal of a deposit
after judgment and pending appeal. Cenerally, interest acerues on a con-
demnation award until the amount of the award is deposited by the condemnor.
See Code Clv. Proc. § 1255b(d). After that time, the condemnee may with-
draw the sward and appeal as to the amount or leave it in and appeal as to
other issues. This is existing law under Code of Civil Procedure Section
1254(f). 1Is it unfair that one who wishes to contest the right to teke on
appeal must forge the award while one who wishes to appeal as to the amount
of compensation need not? guch disparate treatment may be reasonabiés

Hotice first that it is the general rule in civil litigation that the
right to aceept the fruits of a Jjudgment or order and the right to appeal
therefrom are nct concurrent but are wholly inconsistent, and election of
either is waiver and renunciation of the other. That is, a condemnee could
not ordinarily both draw down an awerd end eappesl from it. People v.
Gutierrez, 207 Cal. App.2d 759, 24 Cal. Rptr. 781 (1962). However, this
rule is subject to two limited and carefully drawn excepticns. First, ihe

condemnee may draw down the sward and, nonetheless, mey appeal ihe amount

awarded. Section 1270.05(a), based on Code of Civil Procedure Section 1254(f).

Becond, the condemnor is allowed to take possession following & judgment
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and msy nonetheless appeal the amrount. Section 1270.07, based on Code of
Civil Procedure Section 1254{e). These exceptione and the reasons for
them are set forth in the Commission’s 1967 study at 1231-1232:

As noted at the beginning of this article, Califcrnia law
distinguishes sharply between the taking of possession before
entry of the "interlocutory judgment" of condemmation, and the
taking of possession after that event. Since Section 1254 of
the Code of Civil Procedure was revised to meet constitutional
objections in 1903, it has permittied the ccndemnor in any case
to obtain possession following entry of judgment by depositing
the amount of the award for withdrawal by the defendants. The
court may also require deposit of an additional sum to secure
peyment of any amount that may be recovered in the proceeding.
The procedure is available even though the award is attacked
by either party by motions in the trial court or by appesal.
The only right waived by either party under the procedure is
that by withdrawel of the deposit the condemnee waives his
right to contend by motion or appeal that the property may nct
be taken in the proceeding. Unlike provisions for possession
prior to Judgment, this authorization for possession after
judgment does not raise constituticnal problems. [Citing
Housing Authority v. Superior Court, 18 Cal.2d 336, 115 P.2d
L&B (19%1); Bellbron v. Buperior Court, 151 Cal. 271, 90 P.
706 (1907).]

Provisions for possession after entry of judgment are
properly distinguished from similar provisions for possession
prior to judgment. Unless the judgment is reversed or set aside,
it determines the condemnor's right to teke the property, the
amount of compensetion, and the allocation of the award among
defendants. Since motions in the trial court, appeals, and
possible new trials may consume a period of years, possession
pending appeal is beneficial to both parties. From the condemnee’s
standpoint, the period during which he is effectively precluded
from renting, selling, or improving the property is reduced, and he
may withdraw the deposit and carry out his plans for the future.
From the condemnor’s standpoint, the procedure is essential to pre-
vent the public improvement from being delayed for a protracted
pericd or even being abandoned entlrely. The procedure should be
retained and improved even though the provisions for possession
prior to judgment are greatly extended. [Footnote omitted.]
[Taylor, Possession Prior to Final Judgment in Californis Condemna-
ticn Procedure, 1231-1232, reprinted in Tentative Reccmmendation
and Study Relating to Condemnation Lew and Procedure: Number l--
Possession Pricor to Fipal Judagment,8 Cal. L. Revision Comm'™n Reports
1101, 1231-1232 (1967).]
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In essence, the condemnee who desires to appeal the amount of the
award may do so while drawing down the deposit because this will facilitate
his ability to finance the acquisition of substitute property, or some
other purpose. The condemnor is allowed to take possession and further
contest the amount of the award because this will facilitate the construc«
tion of needed public improvements. The condemmee who wishes to contest the
right to take is not allowed fto draw down the deposit and then object to the
taking because to allow him to do so will hinder the condemnor's ability to
utilize the property free of a threat of heving to return it--there is no
reascn for the condemnor to finance an attack on its right to take. After a
Judgment of condemnation and after the condemnor has paid into court for the
landovner the amount of the award, the condemnor in possession need not pey
interest on the money paid in while the landowner refuses to accept it in

order to prosecute an appeal. Vallejo & Northern R.R. v. Reed Qrchard Co., '

177 Cal. 249 (1918).

Thus, there is good reason to make a general exception for the condemnor
and condemmee concerned only with the amount of an award to the rule that
one cannot draw down an award and, at the same time, appeal from it. But
there is a raticnal and legitimate reason for not extending this exception
to condemnees who wish to contest the right to take the property at all.
Although the disparate treatment of the parties in this case is discrimina-
tory, it ie also reasonable.

Further, the condemnee may well be still in possession of his property,
and interest may be accumulating on the award while he is appealing. This
will cecur in the cases where the order for possessicn is deferred or the
order for possession states a distant future date and where thg condemnor has

chosen not to make a deposit until after the appeal.
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Attached as Exhibit IT are excerpts from Mr. Kamner's response to the
foregoing analysis hefore revisicn. The lssue is clear eand deserves some
thought: Is this one of the situations where the existing law mst be
changed? Is it grossly unfair to deprive a condemnee of both award and
interest where he has been dispossessed of his property but desires to appeal
the right to take} Mr. Kemner correctly polnts out that the effeet of such
a provision is to discourage appeals on the right teo take. That Is the
policy decision the Commission and the Legislature has made. This provision
should not be taken in 1solation, however; for, if the condemnee is able to
defeat the right to take, he may be able to recover all his damages, including
interest as well as his attorney's fees. See Code of Civil Procedure Section
1255a and Memorandum T1-22. It is cnly where the condemnee loses on his
sppeal on the right to take that bhe has a problem, for in such a case he must
pay not only the litigation costs but alsc may be deprived of the use of his
property without compensation since he receives no interest after the inter-
locutory Jjudgment is entered and the deposit made. It i1s recognized that
condemnation law is generally slanted in favor of the condemnor. At the same
time, the number of changes that can be made in a comprehensive statute are
limited if the statuie is to have any chance of legislative enactment. We do
not consider this to be an essential change.

Sections 1269.01-1269.03. At the September 1970 meeting, the staff pre-

sented an argument for a unified procedure by which condemmors could obtain
an order of immediate possession. A noticed motion procedure was originally
proposed and is set out in Sections 1269.01-1269.03 of the Comprehensive
Statute. The staff's proposed noticed motion scheme was described in detail
in Memorandum 70=-112. The scheme elicited a negative response from Mr. Barry,
Court Commissioner of the Losg Angeles Superior Court, whose corresponience

is sttached as Exhibit III. ¢
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In essence, Mr. Barry indicates that a noticed motion scheme would
severely burden the Jjudicial process, resulting in useless hearings over
issues which are not controversial. Mr, Barré suggests, and the staff agrees,
that the requirements of due process would be satisfied if:

{1) The condemnor is able to obtain an order for possession on ex parte
motion, and

(2) The condemnee is able effectively to challenge the granting of a
motion prier to actusl dispossession.

Such a scheme--ex parte order with subsequent opportunity to be heard--is
subject to at least two difficulties. It has been asserted before the Commis-
sion that, once an order for immediate possession has been issued, the court
is reluctant to alter the order or to give it serious reconsideration. Mr.
Barry states that this is not his experience.

Also it 1s necessary and desirable to give a court express authority to
vacgte an order for immediate possession and to stay its enforcement upon appli-
cation of the condemnee. (The court may have inherent power to do this, but
the statute should grant the court express suthority so no doubt will exist.)
The Commission in its 1960 recommendation relating to immediate possession pro-
posed precisely such a scheme:

There is no provision in the existing law that permits the condemnee

to contest the right of the condemnor to take the property prior to

the time possession 1s taken. Legally, the condemnee has the right

to raise the question whether the condemnation is for a public use in

every condemation proceeding. The guestion of the necessity for the

taking of the particular property involved may be raised by a condemnee
under certain limited circumstances. But the right to raise these ques-
tions may be a2 meaningless right 1f, at the time the questions are raised,
the condemner has already demclished all improvements on the property,
denuded the site of all vegetatlon, constructed pipes, flupes and conduits
and inundated the property with water. The Commission recommends, there-
fore, that the owner or the occupant of the property to be taken be given

the right to contest the condemmer's right to take the property by eminent
domain or his right to cobtain immediate possession of the property, or
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both, by a motion to vacate the order for immediate possession made
prior to the time possession is taken. An order vacatlng or refusing
to vacate en order of immediate possession should be appeaisble. An
appeal should not autcmaticelly stay proceedings under the order of
immediate possession, but either the trial or appellaste cowrt should
have the right to stay proceedings until the appeal is declded. [Rec-
ommendation and Study Relating to Taking Possession and Passage of
Title in Eminent Domain Proceedings, 3 Cel. L. Revision Comm'n Reports
at B-7 through B-8.]

This proposel for early litigation of right-to-take issues involved in imme-
diate possession mey be & promising approach for dealing with the matters in
eminent domein cases generally; & bifurcated trial has several virtues. Such
a determination, however, should await completion of the Commission's consul-
tant's study of eminent domain procedure.

A uniform procedure for granting an order for immediate possession with
the opportunity for subsequent hearing prior to possession is set out in
Exhibit IV. Basically, the plan is the same as the presently existing law
contained in Code of Civil Procedure Sections 1243.4 and 1243.5, with these
changes:

(1) £11 public utilities and public entities are given the right to take
immediate possession.

(2) Immediate possession will be permitted in any condemnstion case.

{3) The court must find that the plaintiff needs possession prior to
Jjudgment.

(L) The order for possession contains only a description of the property
interest taken and the time after which the plaintiff mey take possession.

(5) The minimum period after issuance of the order before plaintiff may
take possession is 90 days.

(6) Statutory suthority is given to the court to vacate the order and to
extend the minimum peried for herdship to the defendant upon motion prior to

possession.
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The staff feels that the changes made in existing procedures are desirable for

both condemnors and condemnhees.

(1) Extension of right of immediate possession to all public entities and

to public utilities. Under Code of Civil Procedure Section 1243.%,, the right

to immediate possession is limited to "the State, or a county, or a municipal
corporation, or metropolitan water district, municipal ufility district, municipal
water district, drainage, irrigation, levee, reclamation or water conservaticn

district, or similar public corporation.” Since most, if not all, of the public
entities are alresady included in this listing, Section 1269.0x(a) simply enlarges
the category to include public entities generally, Further, because public
utilities are as much in need of and as deserving of the right of immediate pos-
session as a&re public entities, authority is included for public wtilities to
cbtain orders of immediate possession. These expansions of the present law are

consistent with the Commission’s 1967 recommendation {page 1110).

(2) Expansion of immediate possession to all eminent domein cases. Presently,

the right to take immediate possession is limited to tekings of property for
reservoir or right of way purposes. Code Civ. Proc. § 1243.4., However, there
are many other acquisitions in which possession prior to Jjudgment would be appro-
priate, such as school sites and sewage dispossl plant sites, which are excluded
by this limitation as to the public purpose for which the property is being ac-
quired. Consequently, the Cammission in its 1967 recommendation expanded the
scope of cases in which immediate possession is available. See recommendation
at 1109-1110. This expansion is reflected in proposed Section 1269.01(a}, which
extends the right to any immediate possession case by eliminating the reservoir-

right of way restriction.



(3) Need as a prerequisite to immediate possession. Section 1269.01(b)(2)}

adds a provision new to California law that the condemnor must demonstrate a
need to take immediate possession before such an order will be granted. It
stands to reason that the condemmor should not be able to tske property at
potentially great inconvenience and economie hardship to the condemnee if it
does not really need early possession for planning purposes or otherwise. Con-
versely, if the condemmor's necessity for early possession of the property is
sufficiently great, that fact ought to be easlly demonstrable to & neutral court.
Thus, the imposition of this standard of need for issuance of the order of
immediate possession will save the condemnee from needless hardship while im-
posing no undue obstacles on a deserving condemnor. The provision is based on
immediate possession standards of other states. See Comment to Section 1269.01.

(4) Streamlined possession order. Under present procedures, Code of Civil

Procedure Section 1243.5(b) requires an order authorizing immediste possession
to contain a description of the property and the estate or interest sought to

be condemned, the purposes of the ceondemnation, the amount of the deposit, and
the date after which the plaintiff is authorized to take possession. BSince
immediate possession will be available in any condemnation case, the statement
of purposes is now irrelevant. And, since the condemnee has been glven advance
notice of the making of a deposit under Section 1268.02, inclusion of the amount
is unnecessary. Accordingly, BSection 1269.01(c), setting forth the contents of
the order for possession, eliminates these requirements.

(5) HNew 90-day minimum period after hearing, prior to possession. Present

law prescribes a 20-dey pericd prior to the time possessicn may be taken with
allowance for shortening the time specified to three days upon a showing of
good cause. Code Civ. Proc. § 1243.5(c). The proposed 90-day minimum period

is based upon studies that reveal that any lesser period is both a hardship to
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the condemnee and 18 in most instances not perticularly helpful to the condeme
nor. See generally the Commission's 1967 study at 1222-1225. The study's
conclusion is that:

It would therefore be appropriete o extend the pericd of notice
from the existing 20 days to 60 or 90 days. In addition to further
reducing the possibility of serious inconvenience to the property owner,
the change will meke possible the actual disbursement to the owner of
gpproximete compensation before he is reguired to relinguish possessicn
of the property. If pending federal legislation is enacted, a conform-
ing additionel notice provision should be adopted.

Federal law requires a 90-day minimum period for federal and state federally-
gided projects:

The construction or development of & public improvement shall be so
scheduled that, to the greatest extent practicable, nc person lawfully
occupying real property shall be required to move from a dwelling {assum-
ing a replacement dwelling as required by title II will be available), or
to move his business or farm operation, without at least ninety days'
written notice from the head of the Federal agency concerned, of the date
by which such move is required. [Uniform Relocation Assistance and Real
Property Acquisition Policies Act of 1970; Section 301(5).]

It should be noted that the 90-day pericd refers only to giving notice rather
than to service of an order of possession. However, the appropriate notice,

at least under some federal regulations, can only be given after title or

right to possession of the property is acguired. Cf. Redevelopment Agency v.

Superior Court, 13 Cal. App.3d 561,  Cal. Rptr.  (1970). The 9O-day

period is a minimum and refers only to actual service of the order rather than
to notice of intent to dispossess. Thus, should the federally required notice
period increase, affected agencies will be able to comply simply by giving

the appropriate notice &and then waiting to take possession.
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A Turther problem with a minimum pericd is that the state should have some
flexibility to take possession instantaneously, perbaps even without court hesar-
ing, in case of extreme emergency. The staff belleves that this power, while
cbviously both present and necessary, should not be dealt with in the context
of the time for possession prior to judgment. BRather it is an area which re-
guires separate treatment and will be dealt with separately. Of course, the
law of eminent doamain will be subject to any extraordinary state powers. Con-
sequently, notes to the effect that study of these matters is in progress are
included in the Comments to Sections 1269.01 and 1269.0k,

(6) Vacate and stay order. There is some qQuestion whether

California courts, like courts in other jurlisdictions, have the power to extend
or delay the periocd for possession because of possible hardship upon the defend-
ant. The Comission's study comments:

California law has never recognized any criteris or standards for
granting or withholding an order for immediate possession, or for delay-
ing the effect of an order cnce issued. The appellate courts speak of a
discretion at the trial level to grant or withhold an "order of immediate
possession." [Citing County of Los Angeles v. Anthony, 224 Cal. App.2d
103, 36 Cal. Rptr. 308 {1964).] 1In each instance, however, they are re-
ferring to the order for possession after judgment under Section 1254
of the Code of Civil Procedure. TUnder thaet secticon, the court has dis-
cretion whether to grant an order for possession pending appeal. {[Citing
Housing Authority v. Superior Court, 18 Cal.2d 336, 115 P.2d 468 (1941).]
In contrast, the constitutionally authorized order for immediate possession
is available to the plaintiff as a matter of right. [Citing Central Contra
Costa Sanitary Dist. v. Superior Court, 3% Cal.2d 845, 215 P.2d 462 (1950);
State v. Superior Court, 208 Cal. App.2d 659, 25 Cal. Rptr. 363 (1962).]
In many other states, the trial courts are given both discretion and guid-
ance as to granting, denying, or delaying the effect of an order for pos-
session prior to judgment. [1967 Study at 1219.]
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Proposed Section 1269.02(a) is intended to create specific statutory authority

for a court to delay or extend the time period before which the condemnor may
execute an order for possession. The court must balance possible hardship to
the defendant ageinst the need of the condemnor for the property for the public
improvement. Such discretion is a reasonable means by which the court will be
eble to soften any harsh results of immediate possession. It is assumed that
the instances during which the g0-day period will be increased, like the in-
stances in which it will be decreased for emergency reasons, will be relatively
rare: the gO-day period was initially selected because it inherently aveided
much hardship to the ordinary condemiee.

Section 1269.0k. This section requires the condemnor to serve copies of

' The Commission

the order for possession upon occupants and the "record owner.'
queried whether record owner was a sufficiently broad term to include all in-
terested parties. Record owner is defined in subdivision (a) to include both

the hcolder of legal title &and any person entitled to the property under a lease
or land sale contract. Because of this definition, the parties entitled to re-
celve copies of the order will be all parties in use or possession of the prop-
erty; other interested parties, such as mortgagees, trustees, etec., who have a
primarily financial interest in the property do not need to receive a copy of

the order, for they are notified of the initial deposit (§ 1268.02) and, in case
of overlapping interests, are protected by undertakings of those withdrawing the
deposit (§ 1268.05). The only other parties who could be adversely affected by
the possession itself would be holders of intangible interests in the property,
such as holders of easements and beneficiaries of restrictive covenants. However,
to require service of an order of possession on all known interested parties,

regardless how trivial or remote, may be overly burdensome. The staff recommends,
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therefore, that notice to occupants and record owners only, as provided in
Section 1269.04, be retained. We are unaware of any problems that have arisen
under the existing law which is continued in Section 1269.0h%.

The 60-day period prescribed for service of the crder for possession
should be changed to 90 days to conform with Section 1269.01, as should the
reference in the Note.

Sections 1270.01-1270.08. These sections were approved. However, the

Commission requested the staff to look into the problems of transfer of owners
ship liability and risk of loss upon issuance of an order for immediaste posses-
sion. The staff feels that these problems are part of the larger related prob-
lems concerning time of passage of title and its incidents. These areas are
being given separate consideration.

Respectfully submitted,

Nathaniel Sterling
Legal Counsel
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Memorandum T1-25 i
BXHIBIT I

LAW QFFICES
FADEM AND KANNER

SJERMOLD A, FADEM A PROFESSIOMNAL COAPORATION
GDEOM KANNEAR

MICHAEL M. RERGCA GEOS WILSHIRE BOULEVARD

WILLIAM STOCKER LOS ANGELES, CALIFORNIA SOO048
ALBERT MOSEN .
BAMUEL B0BROWSKY September 28, 1970

OF COUNBEL
ROBERT 8. FINCK

California Law Revision Commission
School of Law
Stanford University
Stanford, Californic 94305
= Re: Proposed Sec. 1268.08, 1967 Tent,
Recommendation and Study relating
to Possession and Related Problems
5 .
Gentiemen:
Pursuant to the discussion at thé'September,
1970 ﬁeeting, the following are my comments concerning
the problems arising when the right to take is chal=
lenged, and the condemnce appeals.
Under existing iaw, and under the statutory
scheme suggested by the 1967 recommendation, such a
condemnee is thrust onto the horns of a dilemma.
First, he can be dispossessed. Second, he

may not draw down his money, because if he does he

TELERHONE
S5t-3372
AREA CODE ZI13

waives his right to appeal the taking. Third, while he

has neither his property nor his award he is further
deprived of interest because of the provisions of ccp
§1255b which terminate'thqzaccrual of interest when

the deposit is made intc Court.



talifornia Law Revision Conmmission
September 28, 1970
Page 2

This sitvation has come about as a result of
the Commission's 1360 Recommendation éﬁd Study Relating
to Taking Possessioﬁ and Passage of Title in Eminent
Domain ﬁfoceedings.' . '

| suggest that a fair reading of that recom-
mendation and study makes it clear that the situation of
the condemnee who wishes to appeal the right to take was
not contempiated, and the diséussion and analysis was
directed soieiy-to the condermnese who wishes to appeal the
amount of his compensation., Thus, at page B-£0, the study
expressly noted that where a condemnee is dispossessed
under CCP §125h, he ". . . may withdraw the amount of
the judgment without waiving his right of appeal on the
amount of the award.” -

The study ther went on to note that in situ-
ations where possession is not taken under CCP §1254
4. « o« it is not unjust to deprive the condemnee of the
use‘of the money deposited if he wishes to appeal, for
the condemnee retains the use of the property. He should
not be able to have the use of the money and the use of

the property at the same time, HNor is it unjust to deprive



California Law Revision Commission
September 28, 1970
Page 3

the condemnee of interest on the judgment after such a
deposit. The condemnee would be compenséted for a loss
not suffered if he were permitted to~have interest on
the deposit at the same time that he has the use of the
property for which the deposit was made." Page B-61."
it seems quite clear that it was.eontemplated
that the condemnee should not be entitled to double
compensation; that he should be entitled to no more
than one of the following elements: {a) possession and
use of the proparty, {b)} withdrawal and use of the award,
or (c) intarest on the award where he cannot withdraw
it and has been deprived of the use of ﬁis property.
(Note that the Commission felt that he should be de-
pr ived of interest on che award depositéd only in those
situations where he retained possession of the property.)
However, this statutory scheme breaks down
when it is sought to ba applied to 3 condemnee who wants
to appeal the right to take. Uniike his counterpart who
appeals the compensatfcn and who is entitied to recelive

one of the foregoing three elements, the condemnee who



California Law Revision Commission
September 28, 1970
Page 4

*/
chalienges the taking gets none of them. Thus, he is

simulcaneousty deprived of his property, he cannot draw
down the award bacausa that destroys his right to appes!
the taking, and while he is thus simultaneously deprived
of the use of his property and of the award, he gets no
interest. This, | suggest, is w§ong.
it must be kept in mind that the underlylng

theory is that the award takes the place of the property
and has not been paid within the meaning of Art, i,

$i4, unless the owner can take it. See Steinhart v,

Superior Court {1902} 137 Cal 575, 579. And it has been

held on many occasions by both the (1,5, Supreme Court
and the Caltifornia State Courts that where the ownare is

simultaneously deprived of the possession of the oproperty

and of his award (in that he cannot draw down and use the
award}, he is entitled to an additional element of just
compensation for this simultenecus deprivation of the
property and of the award. Interest at the !égal rate
has repeatediy been held to canstiiute & proper measure

of this siement of juét compensation.

*/ To add insult to injur

the condemnor gets the
interest. See CCP }}ZEQ(J



California Law Revision Commission
September 28, 1570
Page 5

Yet, the condemnee who wishes to challenge the
right to cake is deprived of all these economic and
legal benefits, | suggést that that constitutes invidious
discrimination and places an unreasonable burden on such
a condemnee; & burden which sppears to serve no legitimate
purpose, and is designed to make' it oppressively difficult
for people to'tha!!enge the right to take. It has been
said in the context of criminal appeals:
"Since the State has no interest
in preserving erronecus judgments, it has no
interesc in foreclosing agpeals thergrrom by
impos ing unreasonable conditions on the right

to appeal."’ People v. Henderson {1963}

60 Cal 2d 482, ~97.

! suggest that when such solicitude for the
right to appeal is the law of the land as to convicted
criminals, it is not uvnreasonable to suggest that a
similar solicitude be extendsd to perfectiy innocent
property owners in condemnation cases who have done
nothing wrong and whose only sin" is that their law-
fully held property by chance wound up in the path of a

public project.
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" What makes this situation aquite unfair is
that in the 1960 recommendation and study, an entirely
different standard of fairness was applisd to condemnors:
“Under existing law, ahy condemnor
is permitted to take possession of the property
t6 be condemned after entry of judqment even
though aﬁbappeal 5 pending; However, it has

been held that the condemnor waives his right

ot

of appeal by taking possession of the property.
This rule seems unfair to the condemnor: if

the condemnor takes possession, it will have
to pay the awérd even though it is based

upon errﬁr by the trial court, but if it
chooses to attack the award by appeal, a
needed publiic improﬁemeﬂf may be delayed for

a period of years or even have to be abandoned
if rising costs exceed the amount available
for the construction of the improvement,.¥

Page B-38.

This, when it came to-the condemnor, the Com=-
mission saw quite clearly the unfairness inherent in

predicating the right to appeal on harsh conditions,
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tt is difficult ¢o see why this reasoning should not
cut both ways. If the condemnor wanfs Tto aﬁpeal the
award there is no reason why it should have to forego
taking.ﬁossession under CCP §1254. To the extent this
rule was recogmended by the Commission in 1960 it is
difficult to quarral with. But by parity of reasoning,
it Is difficult to uncerstand why the condemnee who
wants to challenge the right'to take should not be the
beneficiary of the same attitude of fairness. There |
i5 no reason why Ee should have to ébancon his right
to appeal the right to take or in the aiterpative

*f ]
undergo enormous financial hardship as a price for

*/ Because awards in condemnation cases reflect the
high valuas of California !and, interest on the award
can mount into surprisingly ltarge figures., In one
case in whith § rencresented tne owner, interest on
the awsrd ceme to $145,000 per year, and it took
about 3 i/2 years to complete the appellate review
process, non't you think that risking $500,000
is @ bit steep as price ¢f admission to the appellate
courts? See Regents etc. v. Morris (1968) 266 CA 2d
616, 633-634. ‘ '
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*/
getting his day in the appellate ccurts.

Stated simply, the condemneé who cﬁa}iénges
the right to take, finds himseif the object of invidious
discrimination. This is wrong. | cannot overemphasize
that in the context of the curréﬁt unabashed encouragement
of criminal aﬁ;eals, our law should not impose Draconfan
conditions upon an innocent citizen'ts riéhfwto appeal
what he belisves to be an pnIawful overreaching by
his government. The substantive law rglati:g td the
right to take is enough of a stacked deck,"_f withaout

making its procedural aspectsprohibitive,

¥/  some suggesticn was mades at the September 1970
meeting that such bardship can be justified because
the condemnee in such situtations has had his
adjudication in the trial court, and appeal was
in the nature of ar "extra". California law,
however, is5 contrary to that suggestion: "The right
of every man to his day in court is not limited to
the trial court but embraces as well his day in
the appropriate reviewing court.' People v. Becker
{1952) 103 Ca 2¢ 764, ?6@{3}; "The right of appeal
is as sacred and invioplablz as the right to a
trial, . . ." Wuest v. Wuest (1942} 53 CA 2d 339,
s st

*x*/ This view is hardly original with me. See Mcintire,
“are Court Rules Made to Be Broken? =~ Eminent Domain
Trial Preparation and the Swartzman Case', 43 Cal,
State gar Jour. 556, 559~560 (1968).
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"When the legistature, in an effert
to prevent any inguiry of the validity of the
particular statute, so burdens any challenge
thereof in the courts that the pafty affected
ié‘hecessarily'chstrained o submit rather
than take the chances of the penalties iﬁposed,
then it gzcomes a8 serious question whether the

party is not deprived of the equal prdtection

of the faws." Ex Parég-?oung (1908) 209 uL.S.
123, 146, 52 L Ed 7I¥, 723, C

This principle has been applied many times by both the
U.S. and California supreme courts, in a variety of
factual contexts. It is indeed difficult to understand
why a condemnee shouid be singled cut as the only kind

of litigant to be placed beyond the palé'of this rulels
cperation. 1isn't his right to final adjudication of

- whether he can keep his own property at least as socially
valuable as a welfare recipient!s right to bar the
authorities from searching his home to ascertain whether
he is collecting welfare payments illegally? See

Parrish v. Civil Service Commission (1967) 66 Cal 2a 260,

270-271, where in the welfare context the court had a great
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deal to say about the "doctrine of unconstitutional
conditions", and how disfavored is the principle of
conditioning the exercise of a right on waivers of
other rights. Why shouldnit this principle apply to a
properkty owne% who hasn't done anything and doesn't
want anything, except to mind his own business on his
own tand?

Any recommended lagislation relating to
taking possession should recognize and correct the
present anomaly in the taw. When the owner is dis-
possessed, he should either have the right to draw
down the award withous any enforced "waivers! of his
right to appeal the taking, or in the giternative be
entitled o interest ot the award until such time as

he can draw it down withour coercive “strings".

\f‘tryui'f ycurs}

4 / //’
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GSOR WILSEHIRE BOULLEVAND
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California Law Revision Commission
School of Law

Stanford University

Stanford, California 9k305

Ri: Mamotandum 70-H12

e
Gent lemen:

| have reviewed the above Hemorandﬁm:;and have a
couple of additional comments to those | made in my letter
of September 28, 1970. -

First, Memorandum ?Q-IIZ does not really address
itself to the only hrnblem i sought to raise. To say that
there is indeed discrimination against the take-contesting
condemnee, but that it is reasonable is to gioss over the
problem, aesides, who says it's reasonable?  On the basis
of what policy and ethical criteria? On the basis of what
comparative analysis of permissible and impermissible
discrimination in other fields of the law?

‘ The fact remains, that the fmposition of a

financially ru%nous condition as prérequisite to appeal,
destroys that right to appéai. And such schemes, in alli
fields other than eminent domain, have - to the best of

my knowiedge - uniformiy been condemned and struck down by
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the courts as falling within the- conststut:onaily proscrlbed

doctrine of coerced waivers. .For a recent example at the

U. S, Supreme Court level (in the labor law context),-see .. .

Mash v. Florida lIndustria) Commission {1967}, 389 U.S. 235,
239; 19 L.Ed.2d 438, 442, ' |

* * = ... » I

The fnregoingzparagraph hopefully, puts its fnnger

on the heart of the matter. It may well be that the Commission
or the staff feel that owners should not have the right to
appéai the right to take, or perhaps not even to contest it

in ghe first place. if that be so, then the proposed legis-
lation ought to say 50 and stand the gaff of constitutional
review, and of the reaction of the people expressing themselves
through the Iegislature;-nﬂﬁf”sueh,a drastfc and draconian

end should not be sought by indirection. Care should be

exercised heif'tb distinguish policy reasons from "environmental

assumptions' and personal predilections.

*/ See Traynor, No ic Words CQuld Do It Justice,
49 Cal. L.R, 615, 9119511

boown . PRy
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Also, as a practical matter, the ratfbhé'eifﬂif
admittedly discriminatory trﬁtmnt of the teke-contesting
owner (Hemorandum'Tﬂ-llz, p.5) ddes not withstand analysis.

It is said there that the reason for the discrimination is

not to *. . , hinder the condemnor’'s ability to utilize the
propérty free of a. threat of héving to return it . . .'", But
the condemnor i; always so threatened when the right to take

is appealed, regardless of whether Tntergst on the award does

or does not run., Thus, the reasen for the discriminatory
treatment of the take-;optesting condimnees is exposed not as

a legitimate benefit to the condamnqr'.' bﬁt as a devige opeﬁ!y
designed to discoprage and thereby prevent the final adjudication

——y

-

of the right to take on the merits. Surely; I-need nof cite

the countless decisions in which courts have exaited dete}-

mination on the merits as the desirable policy of a rational

iudicial system.




1 am perfectly aware of the fact that we live
in a period in which the judiciary has éll‘but abdicated
its right and ﬁuty'to pass on the constitutionality‘of
. legisiative and administrative acts*uhen the power to
take by eminent domain is involved. There are, however,
other views, and these views are inéréaﬁiﬁglﬁthéﬁ}ﬁé'-

themselves felt. See e.g9., McGee, "Urban Renewal in the

*/ It ought to give us pause to recall that in California

necessity is5 not justiciable even where there is fraud,

bad faith and abuse of discretion on the part of the
condemnor, People v. Chevalier (1959) 52 (2d 299, 307.
Or, see County of. los Apgeles ..gg;?gng (1964)

224 CA2d . where the court solemnly pronounced a
taking for 3 "Hollywood Motion Picture and Television
Museum' to be run gt 3 profit as a2 public relations
device for the entertaimment industry {which isn't
noted for its eleemosynary nature) to be a public use.
(For the benefit of those of you who have not fo!llowed
this particular fiasco, the "Museum' was never built;
there never were any real plans or financing for it.
The Anthony property just sits there on Highland Avenue
in Hollywood off the tax rolls, "Public use", indeed!)

L
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=/
Crucible of Judicial Review!', 56 Va.L.R, B2€.

The fact remains that the coﬁstitutidns require
Hpublic use'' as prerequisite to a taking, however much
silly-putty-elasticity that phrase may have acguired. The
fact also remains that the right to take is reviewable on
appeal. |If the Commission feels that these rights should
be done away with, theh it should say so. ‘But these rights
ought not be undermined or whittled aﬁay by indirection.
in these days, particularly, one should keep firmly in mind
that if one part of the Bill of Rights can be disposed of. in
this fashion, so can others, -

The proposed legislation should be amended so as
to preserve the take-contesting owner's right to appeatl free
of onerous or discriminatory conditions, and on the saﬁ:e

basis as the condemnor's right to appeal.
'Y Y S,

GKh

*/ It is not only the much-abused process of urban renewal
that is beginning to get its richly-deserved lumps in
the courts. Freeway builders have recently discovered
to their amazement that they too have to obey the law,
at least on occasion, See Cifigens %ommigfee f¥r the
Hudson Yalley v;_¥gégg 1970, 24 Cir, 97,
Dt ederation of Livic Associations v. Airis {1968,

LJ - 'r‘ L]
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FXHIBIT III

The Sugperior Court

it NORTH HILL STREET

RICHARD BARRY 10% ANGELES, CALIFORNIA 2002
COURT COMMIASIONMER

November 24, 1970

Mr. John H. De Moully, Esq.
Executive Secretary '
Callfornia Law Revision Commisslon
School of Law, Stanford University
Stanford, California G4305

Re: Motions for Orders for Possesslon

Dear John:

My only lnterest in the above is to urge that you 4o not
recommend leglslation that will burden the courts with a
multitude of notliced motlons on matters whickh can with few
exceptlons be disposed of by unobjectlonable ex Rarte
procedures.

I may not be up to date on this. It 1s imposslble for
me to keep up with your massive output. However, I have looked
over the materlal recelved from you and find nothing to indlcate
that there has been any realization of the amcunt of court time
that would be requlred by the procedures that are being proposed.

Presently, in the Central District of thils court, we slgn
more than one hundred Orders for Immediate Poasesslion each month.
The orders are ex parte and mostly routine., They are based on
affidavits as to necessity and as t0 the securlty deposit. They
are seldom controversial. They do not become effective untlil
the statutory period of twenty days after service., If there 1s
a controversy there 1s an opportunity to be heard., Perhaps the
opportunity should be extended to sixty or nlnety days as you
are presently proposing. However, I do not think the noticed
motion procedure should be mandatory and 1t should be limited
to, cases where the condemnee wants a hearing.

I am mindful of the fact that the right of possession wlll
probably be extended to all condemners pursuant to your proposals,
* If so, the number of orders wlll multiply. If each order must be
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Mr. John K, De Moully, Esq.
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Page two

calendared for a hearing it becomes evident that we would have
g massive calendar that would be devoted to the preparation
for and hearing of such matters.

I know your ataff assumes that the ex parte application
1z unfair to the condemnee as well as unconstitutlonal. On
page 9 of your memorandum of 70-112 of 10/15/70, the statement
is made that & hearing should be had to allow a contest before
irreversible damage results and "is also an ideal time to allow
the condemnee to challenge the amount of the deposlt, thus
promoting procedural efficlency and conserving Jjudicial time."
With respect thereto it is my opinlon that a lot of ineffectual
challenges would be invited and there would be a great waste of
Judicial time, Please consider the following:

The important safeguard should be that there is an adequate
opportunity to be heard. It should be recognizZed however that
far from being an "ideal time," hearings on the adequacy of
security deposits seem to be at a time when neither side 1is
prepared for a valuation trial, or if one side is prepared, he
i3 unwilling to make full disclosures on a unilateral basis,
There are exceptlons, of course, but valuation pursuant to
declarations 1is about all that 1s avallable at that stage in
the proceedings. At that polint, settlement eonferences are
usually hopeless even though we know that all but 2 small per-
sentage of the cases willl eventually be settled. A valuation
trial is generally not necessary at all. When a trial 1a
necessary then both sides should be well prepared. It seems
unrealistic to schedule unproductive valuation trials over
securlty deposits or trials over the right to take simply
because an order for poassesslion is requested. I do not mean to
suggest that security deposits cannot be challenged successfully.

.They can be, but I see no advantage to a procedural routine in

cagses where no challenge is offered.

. I seriously doubt that the Sniadach case (395 U.S. 337)

" means that orders of immediate possesBion cannot be obtained

except on noticed motlon., The Sniadach caze if not limited to
attachment of wages does not necessarily apply to every
possessory writ and particularly if there 1s ample notice and
opportunity to be heard. It seems impractical to give
constitutional dimension to procedures so that hearings have
to be scheduled when no owner has requesated a hearing.

-3 )
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In most cases there is no reason why anyone would request
a hearing. There 1s no element of surprise., Mostly, the date
of possession nas been agreed to. O0Offten and probably in most
cases, no occupant ls dlsturbed. The property may be vacant
land. The part taken may be far from any structure. Street
widenings and other public works often reculre possession
without reqgulring that the occcupants give up possession,

I hope you will conslder the foregolng as sufflclent to
deter the adoption of requlred noticed motlions or the requirement
that the court recelve evidence for the purpose of maklng numerous
determlnatlons in cases where nelther possesslon nor the deposit
has been contested.

With bqst regards,

A

Richard Barry
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Court Coemiceigmer

The Supowrioe {erd

108 Jorth Eill ftwwes

Los Angalen, Selifernts %0032

Boar Nr. Bnrrpr

Toar Lotter of Joverzer 2%, 1970, peinting eut tke dravbacks of a
notiosd-ngtice precedere for immadicte pasocssicn, 12 west pereuvaciwg,
¥e would appreciate it very much if yem weuld csment ¢n the fallowing
wpaoifio sroblems whieh have sweccraed the Comnleniom.

tummw thet, ifmmmmdinﬁnimsam s
losved nad tbe condaimed Mz Jonn ebjoctism S0 tha enrder, he will haw
umﬁxtu%m Senid you farther siaberete upes prosmwt
procsderes vharsy this 4o scoe
twhmamm%mmmwxm yevieving sush ne order are dife
fiowlt %o obtair,

2t os boan naserted that » osndesnda she bed wed on dtmevite der
iooond ageinat hin stende Xittlo ohemer of gottine & Juige 1o reverse
the srdar esnuwre, awes the Sodige Les wwiée & dsolsiom, he 12 weluvssant
te adnit be wer wrovy. Hag thix clse besa your engeriencs: IT Ars yeo
ehie te asceriain 4his velot ab all?

A majar assceIn ugpeered te Ba thut & nyiioedesgtion will foves a
mesive crdesdnr for hweings. Bt <28 Jemlzsionts beckyreund stuldy,
pregared by br. Wyler, intiraves Chat & mtimim preosdure will
OCSENY B RO gmem L ther 2s o parte procoduRe i most Sasds.

Dimasitice of he oeties, hovowr, dous not ontail ocnafiderution
of amy evidewsc or masters mal asnsidared, at loask da theory, o
ok parts applicutien. Ac any evidanoe affersd by the prapecty

omay seuld e presented by affidevit or dellaration, dicperition
of the pebicn in the groat mjority of cses should yrave Lo e a»
Mﬂ%umtsmwmmmm&mm [!ayl@




Mr. Barry _ -2 ilreﬁs. 1971

Is this hﬂﬁ:m carrect?

You indicete in your letier that it would bs uwise to encoursge
valuaticn dloputes prisr to ¥Eial becauss neither side ia prejared or
willing to enter i{nto such & detemminstien at such an early time. None-
theleas, seenrity deposaiis are being challenged at pressmt, Do you find
these challenges ineffectiunl or wasted? What are the presmmt eircum-
stances surrewmding such challsnges?t

When the Comdssicn first recommendsd immsdisie possessionpproce-
dures in 1960, it recoammnded a system much &8 you SugEeNt--ex parts
order with 2 subsegeent opportunity upos metion of the cendemnee to stay
for hardship or vacnte for lack of immodiats possession authority. The
provisions for mbsequant stiteck o the ovder wore deleted by the Legis-
Jature fer two ressons: {1) sroviston for stay would permit the ceurts,
rether than the sdministrative agencies, to determine the essentiaily
siministrative question of the veed Tor eerly possession; (2) cearts are
already antherized wunder other Cods of Civil Procedure sections (vix.
farmer Sectlen $%7) to vacste or modify orders issued em ex parts appli~
cation witheut notice sr hemring., Would ysu cire te comment on the merits
of these argwments? :

Pinelly, you are aware that the Comnirzzion's rscommwndation would
extend the right of immedizts possessisa to il authorised condemnors.
™e result of this axtenzliea may wall te that condemmors of lasser stature
than Public Works and Water Reseowrgss will be inveived in taking preperty
when not raalily aeeensary ar in tskinge Wmsad upon izsdequate ssaurity
deposits, These problisus way b mggrovaled by the fact thet there will
be residents dicpessessed Wy such activity, for tha takinga may wll b
within eltien for schopis or parke vather than iu rural aveas for reser-
vodts or rond widenlng. If such & speculative sitution were %o yesult,
would this affect your Joigami conosruing thn mﬁtt af uttmﬁ-ntiu

procedures?

We woeuld very much approciste veur views end infersution comceraing
thase problems. Yhe staly iz st prosent eugsged iz revisisg Jamerandws
“TO=112 and hopes to present it to the Comsissicn within the next few

menths. A prampt response, if possible, weuld help tha Camission im-
amnsely in cencleding its work on immediste possesalomn,

- Bincerely,

Bethaniel Starling
Legal Counsel :

nBiad
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* | Che Superior Court
" i1t NORTH HiLL STREET

RICHARD BARRY  LOS ANGELES, CALIFORNIA 90012
COURT COMMISBIDONER

March 26, 1971

Nathaniel Sterling, Esq.
; Legal Counsel
Lo - California Law Revision Commission
PV School of Law - Stanford University
‘ Stanford, California 94305

Dear Mr, Sterling:

I shall try to furnish you with the further information re-
quested in your letter of March 4, 1971,

; As to the opportunity to be heard: if the taking of posses-

b slon 1is objectionable then it is my opinion that the court

: can certainly vacate or modify its Order of Immediate Posses-
sion upon good cause being shown, The condemnee may present
an ex parte order with a supporting declaration. Setting
aside one ex parte order with another is generally unsatis-
factory in cases of apparent controversy. Therefore, the court
can be expected to make & limited ex parte order to provigde
that the effective date of possession will be deferred until
the controversy can be resolved on a noticed-motion. Although
such moticns are infrequent, 1t has been my experience that
they can be employed successfully. If they have obvious merit,
they may even be conceded by & condemner (e.g., &n erroneous
description, a defective resolution or an evaluation that
failed to consider some essential factor such as deprivation
of access, ete.).

N

The sbove seems fundamental to me. Even when the effective
date has gone by, the court is not powerless, The controversy
may arise at any time before actusl possession. For example,
when a wrlt of assistance is requested, the court is naturally
hesitant about lending a hand to such a harsh procedure unless
there 1s a very convincing affidavit. In this connection we
also usually reguire a noticed motion in cases of apparent con-
troversy. Condemners with possessory orders are empowered to
remove persons and improvements but, of course, they never do
without a further order directing the sheriff to remove people.

FO The court has inherent power over its orders, and I see no

- reason not to vacate or modify an order if there is proper cause,

. and particulerly when there is & hardship on one side and no
prejudice will result to the other side. Although the law may

L




March 26, 1971

Nathaniel Sterling, Esq.
- Page two

not be too explicit, I cannct Imagine an agppellate court re-
versing & trial court for exercising sound discretion in that
respect. '

I do not agree with the idea that any Jjudge would be reluctant
to reverse an ex parte order. By doing so, he does not "admit
he was wrong" as suggested in your letter. It is more likely
that the court will conclude that the order was correct when
made, but based on an additional factual showing, there is

- good cause to make a new order, I find it very difficult to
believe the assertion thet a condemnee "stands little chance,,.
once the judge has made a decision...” on an ex parte order.

It is the nature of such orders that they are dictated by that
which 1s offered by one slde. In the infrequent instances when
the other slde is heard from, the court must then decide which
slde is right. Good cause appearing, the earlier order shouwld
be set aslide without the slightest reluctance.

The ex parte orders I sign each day are usually pert of a large
pile that will also include other 'chamber business” such as
Judgnments pursuant to stipulation. They are all thoroughly
checked by one of my clerks. Unless a question is ralsed cleri-
cally, I do not have cccesion to devote much time to these ex
parte matters, desplte their large volume, . I do not think it
1s correct to assume that noticed-motions cculd be handied as
expeditiously. There would be conflicting declarations in most
cases, and they are usually difficult to weigh without cross-
examination., A hearing would be essential in most cases., Qther-
wise, the courti might be faced with no reasonable basis for
selecting one declaration over another. In any event, makling
all of the determinations requlred in your proposed Section
12659.02 would seem to provide an adversarisl potential over
"findings" on matters that generally have not and should not
now be made into subjects of controversy end unnecessary judi-
clal review and scrutiny. Many attorneys would feel a duty

to a client would require them to file something in oppesition
and appear in matters that are presently handled ex parte and
without controversy. As I szid before, the safeguard should

" be the opportunity to be heard. However, a hearing should not
be had unless requested. On any noticed-motion procedure, the
court is obkliged to review each case and arrive at tentative
conclusions in advance, if possible, to expedite the hearing.
Each hearing would be followed by at least one minute order,
prior to a formal order. I cannot agree that such procedures
would be as expeditious as ex parte procedures in most cases.

I belleve that motions (in opposition to possession) should

be permitted but certainly should not be a regquired procedure
for orders of immediate possession.

__.7- | _ )
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Nathaniel Sterling, Esq.
Pege three '

You ask about challenges to securlty deposits and if they

are ineffectual and wasted. They can be effectual. For
example, if there is an entire taking, a need for money to
purchase other property, which may be in escrow, a property
owner's counsel may choose to disclose enough of his valuation
data to overcome anything offered by the condemner. Such
motions are not often made. In such cases, I suspect the
owner often recelves encugh cooperation from the condemmer so
that he is not forced to move before he can arrange his finan-
¢ing, and usually, this is accomplished by means of settlement.
In the more controversial cases, and particularly with a large
severance damage claim, neither side 1s willing to go to trial

. over the securlty deposit. If settlement negotiations are

promising, there is usually no desire on either side to fight
about the amount of the deposit., If the case 1s not going to
Pe settled, the appralser for the owner 1s usually gathering

valuation data until it is time for the exchange of such data.
Until then, each side is usually playing it close to the vest.

I do belleve it is generally true that early trials over secu-
rity deposits do not occur often because nelther side is ready
and the time of appralsers is so expensive. For settlement
purposes, the appralser can "eyeball" the property. For con-
vincing testimony, they must be prepared to do a great deal
more than that elther on direct or cross-examination, '

You ask for my comments on the authority of the court to stay
possession. There are no special provislons therefor or for
writs of assistance, that I am aware of. C.C.P Section 187
would provide basls jurisdiction and Section 937 would be in
point. As indicated, I belleve such authorlity is inherent, -
Certainly it would be an abuse of discretion to stop an entire
project just because an issue has been raised, but if 1t appears
that irreparable damege may result to an individual if he 1s
not afforded a chance to prove there is no public purpose in
taking his property (in excess takings, for example), then
surely the judicial ingqulry must be made.

FPinally, you ask if my Jjudgment concerning the merits of
noticed-motion procedures might be affected by extension of the
possessory authority to condemners of "lesser stature." I do
not think so, I belleve all cases should be treated alike in
this respect and that a right of a noticed-motlion to challenge
the authority should be sufficient. The public school districts
are represented by County Counsel. - The smaller citlies are
generally represented by counsel whe are the City Attorney for
& number of cities or by Special Counsel, In any event most
of their cases 1in which possession is involved are presently
for public street or road purposes and such counsel are familiar
wlth, and knowledgeable about, the requirements for Order of

8
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March 26, 1971

Nathaniel Sterling, Esq.
Page four

Possession.

By thls elaboration I am not sure that I have added anything
that will be very helpful, and I hope I have answered your
questions.

I am pleased that you have found my views persuasive because

I do feel that burdensome court procedures mist be avoided in
this respect and wherever possible, In that connection, it
does seem that eminent domain must be kept In the market place,
with litigation as & last resort. The work of your commission
in providing such assistance as moving expenses for a pro-
perty owner must stuirely encourage public purchases without a
need for Jjudicial intervention. Bonus payments, where appro-
priate, and less control by funding agencles it seems to me
could provide relief for taxpayer and property owner alike,

These views are my own., As you know, this court has proposed
legislation for judiclal reform {(not material here, as far as
I am aware) and we are all asked not to speak for the court
lest our statements be misinterpreted as court pelicy related
to the court's present effort.

I am sorry that it has not been possible to reply more promptly
to your letter.

Richard Barry
RB/chb
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The Superior Court

HE NORTH HILL STREET

RICHARD BARRY LCS ANGELES, CALIFORNIA 90012
COURT COMMIBSIONER

April 2, 1971

Nathaniel Sterling, Esq.

Legal Counsel

California Law Revision Commission
School of ILaw - Stanford Unlversity
Stanford, California gi305

Dear Mr., Sterling:

In my letter of March 26 the third full paragraph on page
three should be corrected at line four so that "basis
reads "basic." The word "old" should precede the cited
sectlon (937) amd section 473 should also have been cited.

As to the lack of authority generally for vaeating orders
that were granted as distinguished from orders denied sece
L5 State Bar Journal 483 (1970). The article appears to be
thoroughly researched although I note that section 937 1s
cited as existing authority. '

I should like to add that it seems logical that Crders of
Pogsession be viewed as having been granted conditionally

in the sense that they do not become effective untll there
has been a compliance with section 1243,5 and the terms of
the order. Upon a showing that the terms including the
Immedlate need or that any jurisdictional facts were in-
correctly stated in the documents that had supposedly sup-
ported the order, then surely the court should not permit

the order to have iis intended effect. For example, If in
opposition to an application for a writ of assistance the
court becomes aware of the fact that a condemner did not have
authority from its own legislative body to enter upon the
remainder of the subject property and sever portions of a
building and therefore should not have been granted such
authority in the Order of Possession (although the affidavits
had supported the order), would it not be error for the court
to refuse to vacate its sald order? I think the court would
abuse its discretion by such a refusal, By the same token,

I believe the court does have continuing discretion to vacate
a vold order and all reasonable dlscretion to vacate or amend
a possessory order upon timely application and to see that

- —*/D.ﬂ



Nathanlel Sterling, Esq. -2~ April 2, 1971

the ends of Jjustlce are best served thereby. I do not
believe an ex parte Order of Possession can ever be
held to be with prejudice agalnst an opportunity to
be heard in opposition thereto.

Sincerely, (?§1L4,h3/'

Richard Barry

RB:s4
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Memorandam 7L-25
EXHIBIT IV

COMPREHENSIVE STATUTE § 1269.01

Staff recommendstion April 1971

§ 1269.01. Order for immediate possession

1269.01. (a} If the plaintiff is a public entity or public utility,
the plaintiff may apply ex parte to the court for an order for possession
under this chapter at the time of filing the complaint or at any time
after filing the compleint and prior to entry of judgment.

(b} The court shall make an order that authorizes the plaintiff to
take possession of the property if the court determines all of the fol-
lowing:

{1) The plaintiff is entitled to take the property by eminent
demain.

(2} The pleintiff needs possession of the property prior to
Jjudament.

(3) The plaintiff has deposited the amount indicated by en appraisal
to be the campensation for the taking of the property in asccordance with
Chapter 1 {commencing with Section 1265.01).

(c) The order for possession shall:

(1) Describe the property to be acquired, which description may be
by reference to the camplaint,

(2) State the date after which the plaintiff is authorized to take
possession of the property, which date shall be not less than 90 days

after the gervice of the order.

-1-




COMPREHENSIVE STATUTE § 1269.01

Staff recomendation April 1971

Comment. Section 1269.01 prescribes the procedures to be followed in
order for the condemnor to obtain immediate possession of property. With
respect to the relief available from an order for immediate possession, see
Section 1269.02.

Subdivision (a). Subdivision (a), like former Code of Civil Procedure

Section 1243.5(a), provides an e=x parte procedure for obtaining an order for
immediate possession, It further permits the condemnor, if a public entity or
public utility, to meke application for an order for possession prior to judg-
ment in any condemnation case. Under former Code of Civil Procedure Section
12k3.k%, possession prior to judgment was allowed only if the taking was for
right of way or reservoir purposes, and the right to immediate possession was
limited to certain public entities; public utilities did not have the right to
obtain immediate possession..

Subdivision (b). BSubdivision (b} specifies the determinations a court

must make before it may issue an order for immediate possession. The required
determination that the plaintiff is entitled to take the property by eminent
damain, and that it has deposited the amount of probable just compensation, is
derived from former Code of Civil Procedure Section 1243.5(b)}. The require-
ment of a determination that the plaintiff is suthorized to taks immediate
possession, formerly found in Code of Civil Procedure Section 12h3.5(b), has
been deleted since only authorized condemnors may spply to the court under
subdivision (a) of Section 1269.01. The reguirement that plaintiff show a

need for immediate possession is n2w to Californis but is based upon comparable

-Da




COMPREHENSIVE STATUTE § 1269.01

Staff recommendation April 1971

provisions in other jurisdictions. 8ee, e.g., I11l. Stat. Ann., Ch. 47, §§ 2.1-

2.3 {Supp. 1966)}; Dep't of Pub. Works & Bldgs. v. Butler Co., 13 Ill.2d 537,

150 N.E.2d 124 (1958). 8See also Taylor, Possession Prior to Final Judgment in

California Condemnation Procedure, 7 Senta Clara Lawyer 37, 31-86 (1966).

Subdivision {¢). Subdivision {c) describes the contents of an order for

possession. The contents are substantially the same as those of former Code
of Civil Procedure Section 1243.5(b). However, the requirement that the order
state the emount of the deposit has been eliminated since Section 1268.02 re-
gquires that a notice of the making of a2 deposit be served on interested parties.
The requirement that the order state the purpose of the condemnation has been
amitted since immediate possession is now authorized for any public us=, And,
the requirement that the order describe the "estate or interest" sought to be
acquired has been omitted ag unnecessary since the term "property" includes
rights and interssts therein. See Section 101 (defining “property").
Subdivision {c)} incorporates the additional requirement of a 90-day period
following the service of the order before possession can be physically assumed.
Because the order is obtained on ex parte rather than noticed motion, the time
period is computed from the date of serviece rather than the date of the order.
See Sectioﬁ 1269.04{b). The 90-day pariod is & minimum pericd; it is in the
court's discretion and is subject to extension under conditions specified in
Section 1269.02. The period is slso subject to decrease in cases of emergency.

See NOTE to Section 1269.04.




COMPREHENSIVE STATUTE § 1269.02

Staff recommendation April 1971

§ 1269.02. Authority of court to stay or vacate order

1269.02. At any time after the court has made an order authorizing
immediate possession and before the plaintiff has taken possession pur-
suant to such order, the court, upon motion of the owner of the property
or an occupant of the property, and upon considering all relevant infor-
m&tion, including the schedule or plan of coperation for execution of the
public improvement and the situation of the property with respect to
such schedule or plan, may:

(a) Stay the order if the hardship to the moving party of having
possession taken at the time specified in the order clearly outweighs
the hardship to the plaintiff of = stay.

(b) Vacate the order if it determines that the plaintiff is not
entitled to take the property by eminent domain, does not need posses-
gion of the property prior to judement, or has not deposited the emount

indicated to be the comwpznsation for the taking of the property.

Comment. Section 1263.02 is new., It grants authority to the court to
stay or vacete an order for immediate possession upon motion of the property
owner or occupant. QFf ccurse, failure of a party to make a motion to stay
or vacate an ordsr is not an sbandomment of any defense to the condemnation
action or procesding.

Subdivision (a). Subdivision (a) permits the court to stay an order for

possession if hardship to the dispossesssed clearly outweighs the hardship

to the condemnor that would be caused by a stay. Sipce the minimum pericod

L.




COMPREHENSIVE STATUTE § 1269.02

Staff recommendation April 1971

for an order of immediate possession under Section 1269.01 is 90 days, cases
where an extension of time is appropriate will be rare,

Subdivigsion {(b). Subdivision (b) permits the court to vacate an order

if it finds that the requirements for immediate possession prescribed in Sec-
tion 1269.01(b)} have not been complied with.

Review of orders suthorizing or denying possession. Under former statutes,

judicial decisions held that an appeal may not be taken from an order author-
izing or denying possession prior to Judgment. Mandamus, prohibition, or cer~

tiorari were held to be the appropriate remedies. See Central Contra Costa

Sanitary Dist. v. Superior Court, 3b Cal.2d 845, 215 P.2d b62 (1950); Weiler

v. Superior Court, 188 Cal. 729, 207 P. 247 {1922); State v. Superior Court,

208 Cal. App.2d 659, 25 Cal. Rptr. 363 {1962); City of Sierra Madre v. Superior

Court, 191 Cal. App.2d 587, 12 Cal. Retr. 836 (1961). However, an order for
possession following entry of judgment has been held to be an appealable order.

San Francisco Unified School Dist. v. Hong Mow, 123 Cal. App.2d 668, 267 P.2d

349 (195%). Wo change is made in these rules as to orders made under Sections

1269.01 and 1269.02 or Chapter 3 {cammencing with Section 1270.0L1).




COMPREHENSIVE STATUTE

DIVISION 7. DLEPCSIT OF PROBABLE JUST COMPENSATION PRIOR TC JUDGMENT;
OBTAINING POSSESSION PRICR TO FINAL JUDGMENT

CHAPTER 1.

CHAPTER 2.

— o — e wem -

DEPCOSIT OF PROBABLE JUST CCMPENSATICN PRIOR TO

JUDGMENT _ _ o ____
§ 1268.01. Deposit of amount of appraised value of
property _
§ 1268.02. Service of notice of deposit _
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deposit is withdrawn _ _ _ _ _ _ _ _ _ _ _
§ 1268.07. Withdrawal of deposlt after entry of judement
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§ 1268.11. Deposit in State Treasury unless otherwise

§ 1269.01.

§ 1269.02.
§ 1269.03.
§ 1269.04.
§ 1269.05.

required

— et e o e e v gmn we wve wve e e -

e o man v o e e e me o oma

Application for order for possession prior
to Jjudgment

— s e A L s e S EEE e e R e A e
——— A ——— o — e — w— m— w— w— w— — -

Deposit for relocation purposes on motlon of
certain defendants

aie

Page

10

12

13

1k

15
16

17
18
2l

22

23



Page

§ 1269.06. Right of plaintiff to take possession after
vacation of property or withdrawal of

deposit _ _ _ _ _ _ _ _ _ _ _ _ _____ 25

§ 1269.07. Taking possession does not waive right of
appea 26
§ 1269.08. Court may enforce right to possession o 27
CHAPTER 3. DEPOSITS AND POSSESSION AFTER JUDGMENT 28
§ 1270.01. CDeposit after judgment__ 29
§ 1270.02. Order for possessiom_ _ _ _ _ 30
§ 1270.03. Service of order _ _ __ _ _ _ _ 31
§ 1270.04. Increase or decrease in amount of deposit _ 32
§ 1270.05. withdrawal of deposit _ _ 33
§ 1270.06. Repayment of amount of excess withdrawal 34

§ 1270.07. Taking possession dees not waive right of
appeal : 35

§ 1270.08. Ceposit in State Treasury unless otherwise
required 36

— et A o e e s = e mee Ee e e e —

—~ii-



COMPREHENSTVE STATUTE § 1268.01 et seq.

Tentatively approved Saptember 1970

DIVISION 7. DEPOBIT JF PRORARLE JURT COMPEN.
SATION PRIOR TO JUDUMESNT: OBTAINING POS.
SESSION PRIOR TG FINAL JUBGMANT

Hote: Unless ctharvise specified, all section reforences

are to the Tentative Exinent Domain Code.

CHAPTER 1. OEPOSIT OF PROBAELL JUST COMPENSATION
: FRIOR TO JUDGMENT

Comment. This chapter supersedes Code of Civil Procedure Sections
1243.6 and 1243.7 and those portions ofsSection 12435 that relate tg
the deposit and withdrawsl of compensation prior to Judgment,
this chapter the eondemnor may deposit the amount indicated by an
appraizal to ke the compensation for the taking of the property {in.
cluding sny damage incident to the taking) at any time after filing
the complaint and prior to the entry of judzment. The deposit may be
made whether or not possession of the property iz fo be ta¥sn, This
deposit serves a number of purposes:

(1; It ix a condition to obtaininy an ovder {or posscssion prior fo
entry of judement under Chapter 2 {commensing with Heetion
1269.01;.

(27 It mauy entitle the condemnor e obtoin an order for pessession
after entry of judgmeat under Chenter 3 {commencing with Beetion
1270019, See Section 127002, e

(3} In sone cases, it fixes the date ol vabiation, See 577 Ecode of Civil

Code of Civil
Procedure

{4) If the deposit is withdrawn, interest ceases on “he amount with- Procedure Sec-
drawn on the date of withdraws], and interest ceascs ih any event on tion 1249a}.
the xmount deposited upon entry of judgment. See g~

(3) If the deposit is withd=awn, the withdrawal «ntitles the plaintiff
to an ordsr of possession. See Section 1269.06, .

The deposit v be mads after judgment is no! governed Ly Cha?Ee:
1, but iz covered by Chapter 3 (commencing with Seation 12700011
However, deposits raade under Chepter 1 mey be increased to the
gmount of the judgment after eniry of judgment. See Seetiem
1268.03{b). .

[Code of Civil
Procedure Sec-
_ tion 12550 ].

“le



COMPREHENSIVE STATUTE § 1268.01

Tentatively approved September 1970

Section 1268.01. Deposit of ameunt of appraised velue of property

196801, (a) At any time after filing the complaint and
prior to entry of jndgment in any proeeceding in eminent do-
main, the plaintiff may deposit with the court the smount in-
dicated by the appraisal referred to in subdivision (b} to be
the compensation for the taking of any parcel of property
included in the somplaint, The deposit may be made whether
or not the plaintiff applies for an order for possession or in-
tends to do so.

(b} Before making a deposit under this section, the plain.
tiff shall have an appraisal made of the property for which
the deposit is to be made. The appraisal shall be made by an
expert gualified to cxpress an opinion as to the value of the
property. *

{e) Subject to subdivision {d), before making a deposit
under this section, tie plaintiff shall have an expert gualified
to express an opinion as to the vulue of the property prepare
a statement of valuation data justifving the appraisal referred
to in subdivision (b). The statement of valuation data shall
set forth all amounts, opinions, and supporting data required
by [Code of Civil Procedure Section 1272.02]to be ineluded in
a statement of valuation data with respeet to:

{1} The value of the property or property interest being
valued.

{8} If the property is a portion of a larger parcel, the
amount of the damage, if any, to the remainder of the larger

pareel,

(3] If the property is a portion of a larger parcel, the -
amount of theubenefit, if any, to the remainder of the larger @
pareel, :

{d} Upanr ax parte applieation, the eourt may make an
arder permittiug the plaintiff to defer preparation of the state-
ment of valuation data for a reasonzble time not exceading 50
days from the date the deposit is made if the plaintiff, by
affidavit, presents facts showing that an emergeney exists and
that the statement of valuation data cannot reasonably be pre.
pared pricr to making the deposit.

Comment. Seetien 1268.01 is new. In conirast with former practice,
{1} the deposit may be made without obtaining the ecurt's order
therefor and without regard to an order for pessession and (2) the
amount of the initial depesit 1s determined by an appraisal obtained
by the plaintiff, rather than by the court upon ex parte application of
the plaintiff. Under Section 1268.03, however, the amount deposited
‘may be determined or redetermined by the court on metion of any
interested party.

~ 'The waords ““any parcel of property included in the complaint™ have
been uged to make clear that a deposit may be made for one parcel only
even though, under [Code of Civil Procedure Section 1244), several
pareels may be included in one complaint. See Weier v, Superior
Court, 188 Cal. 728, 207 Pac. 247 (1922).
As nsed in this section and in this chapter, “‘compensation’’ refers
“to all elements of compensation, including the value of the property
actually taken and any severance or other damages less those special
. benefits, if any, that are required to be offset against such damages.
See[Code of Civil Procedure Section 12483 Bvidence Code Sections 811
and B12. However, pre-judgment interest is not required to be esti-
mated or deposited mnder this section because the termination date of
* such interest and the ultimate effect of any offsats would be speculative
at the time the depesit is made. ,

-



COMPREHENSIVE STATUTE § 1268.01

Tentatively approved September 1970

The appreisal reguired hy subdivision () and the statement of
valuation data reguired by subdivision (¢) may be made either by =2
member of the comdemnor's appraisal staff or by an independent
appraiser.

The statement of valuation data required by subdivision {¢) is neces-
 sary-to enabie the plaintiff to comply with Section 1268.02 which re-
guires the notice of the deposit to be aceompanied by or to refer to
the statement of valvation data whieh justifies the amount of the
deposit. The regunired statement anost eontain all the information
required to be ineluded it a statement of veluation data. See[Code of
- Cinl Procedure Section 1872.02 (edded by Chapter 1104 of the Stat-
utes of 1967)] which requires that such a statement set forth the
appraiser’s opinions as to the property’s value, severance damages, and
special benefits and specified items of supporting data, meluding *‘eom-
parable’’ transastions, to the extent that the opinions are based
thereon. An appraisa] report eontalning all of such information could
be used as a statement of valuation data, SeelCope Crv. Proc. §
1272,02(f)). :

Under emoergeney eirecumstances, it may be possible to make only a
rough, preliminary appraisal of the property. In soch cases, sub-
division (d) permits the plaintiff to apply ex parte to the court for an
order permitting the plaintiff to defer preparation of the statement of
valuation datn for a reascnable time not exceeding 50 days from the
date of the deposit. Even where the plaintiff obtalns such an order,
the order does not relieve the plaintiff from depositing the amount of
its appraisal of the property.



COMPREHENSIVE STATUTE § 1268.02

Tantatively approved September 1370

Sechion 1268.02. Service of notice of deposit

1268.02. {a) {n making a deposit pursuant to this chap-
ter, the plaintiff shall serve a notice that the deposit has been
made on all of the other parties te the proeeeding who have
an interest in the property for which the deposit was made.
Service of such notice shall be made in the mammer provided -
n Bection 1269.04 for service of an order for possession.

{b} The notice shall either {1) be zccompanied by a copy
of the statement of valuation date referred to in subdivision
(e} of Sectivn 1268.01 or (2) state the place where and the
times when such statement may be inspectedg If the notice {&nd copied. )
designates a place where and times when the statement may

be inspectedy the plaintiff shall make the statement available
to all parties who have an interest in the property at sueh .
place and times,

{c) If the plaintiff has obtained an order under Section
1268.01 deferring completion of the statement of valuation
data, the plaintif¥f shall comply with subdivision {a) on mek-
ing the deposit and shall comply with subdivision {b) upon
completion of the statement. :

Comment. Section 1268.02 is new. Tt requires that notice of the de-
posit be given in all cases to facilitate motions to change the amount
_of the deposit {Section 1268.03} or applications to withdraw the funde
depogited (Sections 1268.04 and 1268.07).

lj



COMPREHENSIVE STATUTE § 1268.03

Tentatively approved September 1370

Section 1268.03. Increase or decrease in amoun! of deposit

1268.08. (a) At any time after a deposit has been made
pursuant to this chapter, the eourt shall, upon moticn of the
plaintiff or of any party having an interest in the property
for which the deposit was made, determine or redetermine
whether the amonnt deposited is the probable amount of com-
pensation that will be made for the taking of the property.

(b} If the court redetermines the amount after entry of
jndgment and before that judgment has been reversed, va-
cated, or set aside, it shall redetermine the amount to he the
amount of the judgment. If a motion for redetermination of
the amount is made after entry of judpment and & motion
for a new trial is pending, the court may stay its redetermina-
tion until disposition of the motion for a new trial.

*{e} If the plaintiff has taken possession or obtained an order

for possession and the eourt determines that the probable '

amount of compensation ezceeds the amount deposited, the
ecourt shall order the amount deposited to be increased ac-
eordingly, )

(d) T the court determines that the probable amount of
compensation exceeds the amount deposited and the amount
on deposit is not increased accordingly within 30 days from
the date of the court’s order, no deposit shall be considered

to-have been made for the purpose of{subdivision (f) of See-

tion 12492 of the Code of Civil Procedure].

e} After any amount deposited pursmant to this chapter
has been withdrawn by a defendant, the court may not deter-
mine or redetsrmine the probable amount of compensation to
be less than the total amount glready withdrawn,

{f) The plaintiff may at any time inerease the amouni

deposited without making a motion under this section. In such
vase, notice of the inerease shall be served as provided in
subdivision (a) of Section 126802

Comment. Section 1268.03 is new. It sapersedes Code of Civil Pro-
cedure Section 1243.5{d) which provided for redetermination of the
amount of probable just compensation. As to the duty of the plaintiff
and the power of the court to maintain the depeosit in an adequate
amount, see ¥, H, Deacon Inv. Co. v. Buperior Court, 220 Cal. 392, 31
P.2d 872 (1934) ; Marhichcad Land Co. v. Superior Cousrt, 60 Cal. App.
644, 213 Pae. 718 (1523).

Under[subdivision (f} of (ode of Civil Procedure Section 1249&},1‘.113
making of a deposit under this chapter establishes the date of valuation
_unless an earlier date is applicable. Subdivision (d) of Section 1268.03
denies that effect to the making of a deposit if the amount deposited
is determined by the eourt to be inadequate and is not inersased in
keeping with the determination. Subdivision (d) applies only where the
plaintiff has not taken possession of the property; if the plaintiff has
teken possession, subdivision (¢) requires that the plaintif increase
the amount of the deposit in 2ccordance with the court’s order.

Section 1268.09 provides for recovery of any excessive withdrawal

after final determinution of amounts in the eminent domain preceeding. .

- No provision is made for recovery, prior to such final determination,
of any amount withdrawn. Accordingly, subdivision{e) prevents de-
termination or redetermination of the amount of probable compenss-
tion to be less than'the total sum withdrawn.

Subdivision (f) of Section 1268.03 is included primarily so that the

depogit may be increased after entry of judgment without the need
for a court deternunation under this section.

-5
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COMPREHENSIVE STATUTE § 1268.0h

Tentatively approved September 1970

Section 1268.04. Withdrawal of depasit prior to judgment

1268.04. Trior to entry of judgment, any defendant who
has an interest in the property for which a deposit has been
made under this chapter may apply to the court for the with.
drawal of all or any portion of the ameount deposited in ac-
cordanee with Sections 1268.05 and 1268.06, The application
shalt be verified, set forth the applicant’s interest in the prop-
erty, and request withdrawal of a stated amount. The applhi-
cant shall serve a copy of the application on the plaintiff.

Comment. . Seetion 1268.04 is derived fron}rSectiun 12439 (a), (e}.

@em of Civil Proce@




COMPREHENSIVE STATUTE § 1268.05
Tentatively approved September 1970

Section 1268.05. Procedure For withdrawal

1268.05. (a) Subjeet to subdivisions (¢} and {d),

_ the court shall order the amount requested in the ap-
plication, or such portion of that amount as the applicant may
be entitled to receive, to be paid to the applicant. No with.
drawal may be ordered until 20 days after service of & copy
of the application on the plaintiff, or until the time for all
-objections hes expired, whichaver ig later.

_{b) Within the 20-day period, the plaintiff may file objee-
tions to withdrawal on the grounds:

(1) That other parties to the proceeding are known or be-
lieved to have interests in the property: or

(2) That an undertaking should be filed by the applicant as
provided in subdivision (e) or in Seetion
1268.06, or that the smount of sueh an undertsking or the
sureties thereon are insufficient.

{e} If an objection is filed on the ground that other parties
are known or believed to have interests in the property, the
. plaintiff shal) serve or attempt to serve on such other parties a .

notice that they may appear within 10 days after such serviee -
and objeet to the withdrawal, The notice shall advise sueh par-
ties that their failure to object will result in waiver of any
rights against the plaintiff to the extent of the amount with-
drawn. The notice shall be served in the manner provided in
subdivision () of Section 1269.04 for service of an order for
possesgion. The plaintiff shall report to the court (1) the names
of parties served and the dates of service, and (2) the names
and last known addresses of parties who have neither appeared
in the proceeding nor been served with process and whom the
plaintiff was uneble to serve personally. The applicant may
serve parties whom the plaintiff has been unable to serve.
Parties served in the manner provided in subdivision (d) of
Section 1289.04 shall have mo elaim against the plaintiff for

- compensation to the extent of the amount withdrawn by all
applicants. The plaintiff shall remain liable to parties having
an interest of record who are not se served, but if such
lability is enforced the plaintiff shall be subrogated to the
_rights of such parties under Section 1268.09.

(d) If any party ohjects to the withdrawal, or if the plain-
tiff 80 requests, the eourt shall determine, upon hearing, the
amounts to be withdrawn, if any, and by whom.

{e} If the court determines that an applicant is entitled
to withdraw any portion of a deposit that another party claims
or to which another person may be entitled, the court may re-
quire the epplieant, before withdrawing such portion, to file
an undertaking. The undertaking shall seeure payment to such
party or person any amount withdrawn that exceeds the
amount to which the applicant is entitled as finally determined
in the eminent demain proceeding, together with legal interest
from the date of its withdrawal, If withdrawal is permitted
notwithstanding the lack of personal service of the applieation
for withdrawal upon anv party to the proceeding, the court
may also require that the undertsking indemnify the plaintiff
against any liability it may incur under subdivision {e)}. The
undertaking shall be in sueh amonnt as is fixed by the court,
but if executed by an admitted surety insorer the amount
ghall not exeeed the portion eleimed by the adverse claimant
‘or appearing fo belong to another person. The undertaking

- may be executed by two or more sofficient sureties approved
by the court, and in sech case the amount shall not exzceed
double such portion.

=



COMPREHENSIVE STATUTE § 1268.05

Tentatively approved September 1970

(£} Unless the undertaling is reguired primarily because.
of an issue as to title between the applicant and an_other party
or person, if the undertaking is executed by an admitted surety

insurer the applicant filing the undertaking is entitled to
Tecover the previnmypaid for the undertaking
- part of the recoverable costs in the eminent domain proceeding.

Comment, Section 1268.05 is ha!.sed on subdivisions {(a}, {¢), (d}, {e),

Code of Civil) and {f) of formersSection 1243.7. Unlike the subsections on which it is :
Procedure ased, Rection 1268.05 does not forbid withdrawal of the deposit if
notice of the application eannot be personafly served upon all purties.

" 'The asction permits the court to exercise its diseretion as to withdrawal .
in such eases, as to the amount to be withdrawn, and as to the require-
ment of an undertaking.

Nothing “in this section precludes withdrawal of the deposit upon
stipulation of all parties having an interest i the property for which
the deposit was made,

Subdivigion (f) has been added to permit reeovery of the bond
premium as costs il the proceeding unless the necessity for the under- -
taking arises primarily from an issue of title. For use of the same
distinetion in assessing the costs of apporticnment proceedings, see
"Lode of Civil Procedure Section 1246.1 jand People v. Nogarr, 181 Cal,

App.2d 312, 5 Cal. Rptr. 247 (1960).




COMPREHE: SIVE STATUTE § 1268.06

Tentatively approved September 1970

Seclion 1268.06. Security when amount in excess of original deposit is

withdrawn

1268.06. (a} If the amount originally deposited is in-
creased pursuant to Section 126805 and the iotal amount
songht to be withdrawn exceeds the amount of the original
deposit, the applieant, or each applicant if there are two or
more, shall file an undertaking. The undertaking shall he in
favor of the plaintiff and shall securve repayment of any
amount withdrawn that exceeds the amount to which the appli-
cant is entitled as finally determined in the eminent domain
proceeding, together with lepal inierest from the date of its .

. withdrawal. If the undertaking is executed by an admitted

surety inswrer, the wndertaking shall be In the amount hy
which the total amount to be withdrawn exeeeds the amount
originally deposited. The undertaking may be executed by two
or more suffieient sureties approved by the eourt, and in such
case the undertaking shall be in double such amount, but the
maximmmn amount that may be recovered from such sureties
is the amount by which the total amount to be withdrawn
exceeds the amount eriginally deposited.

{b) If there are two or more applicants, the applicants, in
lieu of filing separate undertakings, may jointly file a single
undertaking in the amount required by subdivision (a). .

(e¢) The plaintiff may waive the undertaking required by
this section or may consent to an undertaking that is less than
the amount stated by this seetion,

{@) If the undertaking is executed by an admitted surety

e applicant filing the undertaking may recover the
reasonably premiungpaid for the undertaking.
ine- = as a part of the re-

Code of Civil
Procedure

coverable costs in the eminent domain proceeding.

Comment. Section 1268.06 is the snme in substance as subdivision
b} of formerkSection 1242.7, Withdrawal by one or more defendants
of an amount in excess of the ofpinal deposi 1s possible @
has been increased as provided for by Section 1268.03.

except that the two-percent limitation
in the former section of the amount

recoverabla for a premium on an under-
taking has been replaced by the "reason-
ably paid" limitatiom.




Code of Civil
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COMPALAENSIVE STATUTE § 1268.07

Pentatively approved September 1970

Section 1268.07. ‘Mithdrawel of deposit after enfry of judgment

I268.57 {u) Altar entry of judgment, whether or not the
judgment hoeo been reversew, vacated, or set aside, any de-
fendant whe bas an {nterest in the property for which a de-
posit has been made wnder this chapter may apply to the court
for the withdrrwal of all or any portion of the amount de-
posited, '

(b Bubject tc subdivigions {e), {d), and (e}, upon appli-
eatiol. of 8 defendant under *his sect? ioq, the eonirt shall order
that the defendant be paid the amcun: to which he is entitled
under the judgment, whether or not sueh juGement has been
reversed, vacated, or set aside,

(2) If the amount deposited is not sufficient to permit pay- -

ment to ail defendants of the umount to which they are en-
titled under the judgment, the counrt, upon application of a
defendant under this seetion, shall order that the defendant
be paid that portion of the ameount deposited that the amount
to witich he 1s entfitled under the judgment bears to the total
amount of the judgment. Nothing in this subdivision relieves
the plaintiff from the obligation imposed by subdivision (e)
of Bection 125803 to inerease the amount of the deposit.

(d) Tpou objection to such withdrawal made by any party

to the procecding, the court, in its diseretion, may require the -

defendant to file an undert*t}ung in the manner and upon the

conditions specified in Sections 1268.05 and 1268.06 for with- 7

drawal of a deposit prior to entry of judgment.

{e) No payment shall be made under this seetion unless the
defenndant receiving payment files (1) a satisfaction of the
judgment or (2) a receipt for the maney and an abandonment

of all elaims and deferseu except his ¢laim to greater ecompen-

sation,

Comment, Sectton 126807 is mew, but it provides a procedare for
withdrawing deposits that way available under formev, Seotiong 12487

{Code of Civi

. and 1254, Under former practice, wheve » deposit was made to obtain

possession prior to judgment, the defendant was nonetheless entitled
to proceed under the comparatively simple provisions tor ‘withdrawal
Provi by hSection: 1254 effer the entvy of jndument. Tce People v.

- Ditbmer, 183 Cal. App.2a €31, 14 Cal. 2atr, 580 {1961), qer stion 1268.07

hes been added to provido Pxpiicitly for this praztice. Seetion 1268.07
thus permits a defendzm't, after entry of judgmeni, to withdraw a
deposit that was made before judgment under the same simple pro-
cedure provided for W.thm awal of & depogit made after entry of judg-
ment, Compare Hection 127003 (withdrwww. of o deposit made after
entry of judgiment). 'i]pun entry ‘of the judgment, any reason for use
of the mare complex pre-judgment withdraws? precedure (see Seetions
12658.05 andt 1965.03) disappesrs.

Subdivision (¢} provides for the possible cituation in whieh a de-
fendant applies to withdraw the amount to which he is entitled under
the judgment, bui the amount then on deposit is insuffieient to satisfy
the judgment. The subdivision permits han to withdraw his propor-

Procedure

tionate part of the wmnount on deposit. For example, if the amount of -

the depesit is $20,000, the total jmdpment is for $30,060, and the par-
tienlar defendant is entitled to $15,068 under the judgment, the sub-
division permits bim to withdriw ‘H(} (09 The subdivision thus chviates

Cany guestion as to the entitlement of 2 defendant in such & situation

and prevents withdrawal of a dizproportionate share of the deposit

- by any partieular defendant,

Subdivizion {d) anthorizes the eourt to require an eadertaking to
secure repayment of an exeessive withdrawal, The subdivision thus per-

-]



COMPREHENSIVE STATUTE § 1268.07

Tentatively approved September 1970

_ mits the court to protect the condemnor or another defendant in a case .
in which the court believes that it is likely that the judgment entered
will be vacated, reversed, or set uside and that the ultimate recovery by
the applicant in the proceeding will be less than the amount to which he
is entitled under the judgment, The subdivision makes any such re-
quirement diseretionary with the comnrt; it does not entitle any perty
to the proceedings to insist upon an undertaking, Further, the subdi-
vision contemplates that any chjection to withdrawal will be made
known to the eourt by the objecting party; it imposes no duty upon
either the court or the applicant to ascertain whether a party may have
sieh an objection.

Subdivision {e) requires the defondant receiving payment te file
either (1) a satisfaction of judgment or (2} u receipt and an abandon-
ment of claims and defenses other than his elaim to greater compensa-
tion. The requirement is the same as the one imposed in conneetion-
with the withdrawal of a deposit made after entry of judgment. See
Seetion 1270.05(b).

~11-



COMPREHENSIVE STATUTE § 1268.08

TENTATIVE RECOMMERDATION

(Printed September 1967)

Section 1268.08. Withdrowal waives all defenses except claim to greater
compensation

1268.08, It any portion of the money deposited pursuant to -
this chapter is withdrawn, the reeeipt of any such money shall
constitute a waiver by operation of law of all claims and
defenses in favor of the persons receiving such payment exeept
a claim for greater compensation. Any amonnt so peid to any
party shell be credited upon the judgment in the eminent
domain proceeding.

X Comment. Seection 1268.08 restates the substance of subdivision (g}

Code of Civil|=pF formenSection 1243.7. In addition to the defendant’s waiving elaims
Procedure and defenses other than the elaim to greater compensation, withdrawal

of the deposit muy also entitle the plaintiff to an order for possession.

See Section 1269.08, €7f. Penple v. Gutierrez, 207 Cal. App.2d 759, 24
Cal. Rptr. 781 (1962).

-12-



COMPREHENSIVE STATUTE § 1268.09

Tentatively approved September 1570

Section 1248.09. Repoyment of amount of excess withdrawal

126809 Any amount withdrawn by a party in excess of the
amount to whieh he is entitled as finally determined in the
eminent domain proceeding shall be paid to the party entitled
to such amount, together with legal Interest from the date of
its withdrawal, The eourt which erdered such withdrawal
ghall enter judgment accordingly. If the judgment is not paid
withint 30 days after its entry, the court may, on motion, enter
judgment against the sureties, if any, for such amount and
interest. _

Commend. Section 1268.00 restates the substance of subdivision (h)
of former‘tSection 1243.7.

(Code of Civil Procedure

“13w



COMPREHENSIVE. STATUTE § 1268.10
Tantati vely épprcved September 1970

Section 1248.10. Uimitation on use of evidence submitted in connection with
deposit
1268.10. Neither the amount deposited nor any amount

withdrawn purseant to this chapter shall be given in evidence
or referred to in the trial of the issue of compensation.

Comment. Section 1268.10 restates the substance of subdivision
{e)} of former Code of Civil Procedure Section 1243.5. Its purpose
is to encourage the plaintiff to ﬁake ap‘gdequate deposit by pre-
venting the amount deposite;:l or withdrawn from being given in evi-
dence on the issue of campeﬁsaticn; This sectioh-does not prevent
the défense either from using the appraisal data for imﬁeachment
purposes or fram calling the appraiser as an expert witness on its

its own behalf. See People v. Cowan, 1 Cal. App.3d 1001, 81 Cal.

Rptr. 713 {1969).

wllia



COMPREHENSIVE STATUTE § 1268.11

Tentatively approved September 1970

Section 1268.11. Deposit in State Treasury usiess otherwise required

1268.11. {a) When money is deposited as provided in this
chapter, the court shall order the money to be deposited in the
State Treasury or, upon written request of the plaintiff filed
with the deposit, in the county treasury. If money iz deposited
in the State Treasury pursnant to this section, it shall he
held, invested, deposited, and disbursed in the manner speei-
fied in Article D {commenecing with Seetion 18425) of Chapter -
2 of Part 2 of Division 4 of Title 2 of the Government Code,
and interest earned or other inerement derived from its invest-
ment shall be apportioned and disbursed in the manner speci-
fied in that article.

(b} As between the parties to the proeeedmg, money de-
posited pursuant to this chapter ghall remain at the risk of the
plaintiff ontil paid or made payable to the defendant by order.
of the court,

Comment. Subdivision {a} of Bection 1268 11 is the same in sub-
stance as former{Bection 1243.6. Subdivision (b} 18
t.wo sentences of Sllbd]VlSlDll (h) of fnrz‘n?Sectmn 1254,

ode of Civil
Procedure

@de of Civil Procedure
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COMPREHENSIVE STATUTE § 1269.01 et segq.

Tentatively approved September 1970

' CHAPTER 2. POSSESSION PRIOR TO JUDGMENT

Comment. This chapter provides for orders for possession prior to
judgment and supersedes Code of Civil Procedure Seetions 12434 and
12435, Orders for possessicn subsequent to judgment are poverned
by Chapter 3 (commencing with Section 1270.01). See Seetion 1270.02.

16



COMPREHENSIVE STATUTE § 1269.01

Staff recommendation

§ 1269.01. Application for order for possession prior to Jjudgment

1269.01. If the plaintiff is a public entity or a public utility,
the plaintiff mey apply to the court for an order for posseesion under
this chapter at the time of filing the complaint or at any time after
filing the complsint and priocr to entry of Jjudgment. The appliecation
for the order for possession shall be made by motion. Notice of the
motion shall be served in the same manner as an ¢order for possession

is served under Section 1269.0k.

Comment. Section 1269.01 permits the condemnor, if a public entity or
public utility, to make application for an order for possession prior to
Judgment in any condemmation case. Under former Code of Civil Procedure
Section 1243.4, possession prior to judgment was allowed only if the taking
was for right of way or reservoir purposes, and the right to immediate
possession was limited to public entities; publiec utilities did not have
the right to cbtain ilmmediaste possession.

Section 1269.01 requires that notice be given of the motion for the
order for possession, Former Code of Civil Procedure Section 1243.5(a)
jrovided an ex parte procedure for obtaining an order for immediate posses-
sion, a preocedure that appears to viclate the due process clause of the
Fourteenth Amendment to the U.S. Conetitution, which requires an opportunity

for interested persons to be heard.

-17-



COMPREHENSIVE STATUTE § 1269.02

Steff recommendaticon

§ 1269.02. Hearing

1269.02. (a)} Op hearing of the motion for the order for posses-
sion, the court shall consider all relevant evidence, including the
schedule or plan of operation for execution of the public ilmprovement
and the situaticn of the property with respect to such schedule or
plan, and shall make an order that authorizes the plaintiff to take
possession of the property if the couwrt determines all of the following:

(1) The plaintiff is entitled to take the property by eminent
domain.

(2} The plaintiff needs possession of the property prior to
Judgment.

(3) The plaintiff has deposited the amount indicated by an
appraisal to be the compensation for the taking of the property in
accordance with Chapter 1 (commencing with Section 1268.01).

(b) Before making an order for possession unﬁer this chapter, the
court shall:

(1) Dispose of any pending motion under Section 1268.03 to deter.
mine or redetermine the probable amount of compensation and, if sn
inerease in the amount of the deposit is determined, shall require the
additional amount to be deposited by the plaintiff.

(2) Determine the date after which the plaintiff is suthorized to
take possession, which date shall be not less than 60 days after the

meking of the order and shall take into consideration the need of the

-18-



COMPREHENSIVE STATUTE § 1269.02

Staff recommendation

plaintiff for early possession of the property and the hardship the

owner or occupant will suffer if possession 1is taken before Jjudgment.

Comment. Section 1269.02 specifies the determinations to be made at
the hearing on the motion for immediate possessicon.

Subdivision (a). The required findings that the plaintiff is entitled

to take the property by eminent dommin, and thet the plaintiff has deposited
the smount of probable just compensation, are derived from former Code of
Civil Procedure Section 1243.5(b). The requirement that plaintiff show a
need for immediate possession 1s new to California but is based upon
comparable provislons in other jurisdictions. 3See, e.g., I11. Stat. Amn.,

Ch. 47, §§ 2.1-2.3 (Supp. 1966); Dep't of Pub. Works & Bldgs. v. Butler Co.,

13 I1l1.2d4 537, 150 N.E.2d 124 (1958). BSee also Taylor, Possession Prior to

Final Judgment in Californis Condemnation Procedure, T Santa Clara Lawyer 37,
81-86 {1966).

Subdivision (b). With respect to paragraph (1) of subdivision (b), see

Section 1268.03 and the Corment to that section.

Paragraph (2) of subdivision (b) provides a minimum 60-dey pericd follow-
ing the rendering of the order before possession can be physically sasumed.
Because the order is obtained by regulsrly noticed motion, the time period is
computed from the date of the order, rather than the date of its service. How-
ever, if the order is not promptly served, the period is tolled under Section
1269.0k., The 60-day period is & minimum periocd; the period 15 to be determined
by the court in each case, teking into account the need of the plaintiff for

-19-
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Staff recommendation

possession of the property and the hardship to the defendant. Nothing in
pubdivision (b) should be construed to limit the state's ability to take
property immediately in case of an emergency.

Reviev of orders suthorizing or denying possession. Under former

statutes, judicisl decisions held that an appesl might not be taken from an
order authorizing or denying possession pricr to Judgment. Mandamus, pro-
hiviticn, or certiorari were held to be the appropriate remedies. BSee

Central Contra Costa Sanitary Dist. v. Superior Court, 34 Cal.2d 845, 215

P.2d W62 (1950); Weiler v. Superior Court, 188 Ccal. 729, 207 P. 27 (1922);

State v. Superior Court, 208 Cal. App.2d 659, 25 Cal. Rptr. 363 (1962);

City of Sierra Madre v. Superior Court, 191 Cal. App.2d 587, 12 Cal. Rptr.

836 (1961). However, an order for possession following entry of judgment

has been held to be an appealable order. San Francisco Unified School Dist.

v. Hong Mow, 123 Cal. App.2d 668, 267 P.2d 349 {1954). Ko change is made in
these rules a8 to orders made under Section 1269.02, or Chapter 3 {commencing
with Section 1270.01).

Note: See note to Section 1269.04.

-20-



COMPREHENSIVE STATUTE § 1269.03

Staff recommendsticn

§ 1269.03. Contents of order for possession

1269.03. The order for possession shall:

(a) Describe the property and the estate or interest to be
acquired, which description may be by reference to the complaint.

(b) State the date after which the plaintiff is authorized to

take possession of the property.

Comment. The contents of the order for possession are substantially
the same as those of former Code of Civil Procedure Section 1243.5(b). How-
ever, the requirement that the order state the amount of the deposit has
been eliminsted; Section 1268.02 requires that a notice of the making of =
deposit be served on Iinterested parties. Also, the requirement that the
order state the purpose of the condemnation has been cmitited since immediate

possession is now authorized for any public use.

-2~



COMPREHENSIVE STATUTE § 1269.04
Tentatively approved September 1570

Section 1250.04. Service of order for possession

1269.04. (a)} As used in this section, ‘‘record owner®’
means both (1) the person in whom the legal title to the fee
appears to be vested by duly réeorded deeds or other instru-
‘ments and {2) the person, if any, who has an interest in the _
property under a duly recorded lease or agreement of pur-
chase. ﬁ such longer
(b) At least 60 days,prior to the time possession is taken \ t3me ag the
pursuant to an order"for possession made under Sechon e +
1269.02, the plaintiff shall serve & copy of the order on tke ourt prescribes,
record owner of the property and on the oceupants, if any.

{ € At least 30 days prior to the time possession is taken
pursusnt to an order for possession made under Seetion
1269.06, the plaintiff shalt serve a copy of the order on the
record cwner of the property and on the occupants, if any.

{& Service of the order shall be made by personal serviee
unless the peraon on whom serviee i8 to he made has previously
appeared in the proceeding or been served with summons in the
proceeding. If the person has appeared or been served with the
summons, service of the order for possession may be made by
mail upon such person and kis sttorney of record, if any,

(e} If a person reguired to be personally served resides ont -
of the state, or has departed from the state or cannot with due
diligence be found within the state, the plaintiff may, in lieu of -
guch personal serviee, send a copy of the order by registered or
certified mail addressed to such person at his last Imown
address.

(£} The court may, for good cause shown on ex parte apph-
‘eation, anthorize the plaintiff to take possession of the property
without serving & copy of the order for possession upon a
record owner not peeupying the property.

{8} A single service vpon or mailing to ohe of several per-
sons having &4 common business or residence address is suffi-

cient.
Comment. Section 1269.04 is derived from formen,Section 1243.5({e. Code of Civil
The requirement that an affidavit be filed concerning service by mail Procedure

former Code has been eliminated. Sobdivision (&) is & clurification of a sentence in

of Civil the first paragraph of,Section 1248.5(c). The term ‘‘address’’ refers
Frocedure {0 a single residential unit or place of business, rather than to several
such units or places that may happen to have the same street or post.
office *‘address.”’ For example, cach apartment is regarded as having a

“separate address although the entire apartment house may have a single
street address,

Note: The 60-day notice requirement does not, of
course, apply to an emergency taking pursuant to the
police powers, a matter that also is under study.

-



COMPREHENSIVE STATUTE § 1269.05

Tentatively approved September 1970

(for relocaticnvghrpoégg)

e,

Section 1249.05. Deposii) on motion of certain defendants

1269.05. (a) If the property to be taken ineludes a dwell-
ing contsining not more than two residential units and the
dwelling or one of its units is occupied as his residence by 2
defendant, and if the plaintiff has not deposited probable just
compensation in accordance with Chapter 1 {commencing with
Section 1268.01), such defendant may move the court for an
order determining the amount of such compensation for the
dwelling and so much of the land upon which it is construeted
a8 may be required for its convenient use and ccenpation. The
notice of motion shall specify the date on which the moving
party desires the deposit to be made. Such date shall net be
earlier than 30 days after the date noticed for the hearing of
the motion and mszy be any later date. The motion shall be
heard and determined in the same manner as a motion made
to modify a deposit under Section 1268.03.

(b} The ecourt shall make its order determining the prob-
able just compensation, If the plaintiff deposits the amount
stated in the order on or before the date specified by the mov-
ing party (1) iaterest upon that amounti shall not acerue
and (2} the plaintiff may, after making the deposit and upon
ex parte applieation to the court, obtain an order for posses-
sion that authorizes the plaintiff to take possestion of the
property 30 days after the date for the deposit specified by
the moving party. If the deposit is net made on or before the
date specified by the moving party, the compensation awarded
in the procseding to the moving party shall draw legal interest
from that date,

fe) If the proceeding is abandened by the plaintiff, the
amount of such interest may be recovered as costs in the pro-
¢eeding in the manner provided for the recovery of other eosts
and disbursements on abandonwment. If, in the proceeding, the
court or & jury verdiet eventually determines the compensation
that would have been awarded to the moving party, then such
interest shall be computed on the amount of such award, If no
such determination i3 ever made, then such interest shall be
eomputed on the amount of probable just compensation as de-
termined on the motion. The moving party shall be entitled to
the full amount of such interest without offset for remts or

other income received by him or the value of his continued
possession. of the property.
{d) The filing of o motion pursuant to this seetion eonsti-
tutes & waiver by operaticn of law, conditioned upon subse-
quent deposit by the plaintiff of the amount determined to he
probable just eompensation, of all elaims and defenses in favor
of the moving party except his elaim for greater compensation.
{e) Notice of a deposit made under this section shall be .
served a4 provided by subdivision (a) of Beetion 1268.02. The defendant may withdraw

the deposit in accordance with Chapter 1 (commencing with Section
1268.01} on condition the deposit is used for relocation purposes only.

if the court deter-
nines that the defend-
aent will use the

emount deposited for
relocation purposes
only,

(£} No motion may be made by a defendant under this see-
tion after entry of judgment in the proceeding unless the
Judgment is reversed, vaeated, or set aside and no other judg.’
ment is entered.

Comment. Section 1269.05 is new. Exeept as provided in this section,
the depositing of probable just compensstion pursuant to Chapter 1
{commencing with Section 1268.01) or the taking of possession pur-
suant to this chapter is optional with the plaintiff. If a deposit is not

-23-



COMPREHENSIVE STATUTE § 12635.05
Tentatively approved September 1970

made and possession is not taken, a defendant is not entitled to be

paid until 30 days after final judgment. [Code 0f Civil Procedure Sec-

tion 1251] Section 1269.05 makes available to homeowners a procedure-

by which probable just compensation may be determined, demﬂtedm
and withdrawn eithiit o relatively Briel period alter (e Deginping g_/
of the proceeding., For a comparable but much broader provision, see purposes

Pa. Srar. Aww., Tit, 26, § 1-407(b) (Supp. 1966). '

Although Seetion 126805 does not require the plaintiff to deposit
‘the amount determined, if no deposit is made interest on the eventual [Fode of Civil
award begins to accrue. SeefSection 1235b(a)(4} If the proceeding Procedure

is abandoned, the interest is computed on the amount determined by

the court to be probable just compensution. This section apart, in- ode of Civil
terest would not begin to acerue until entry of judgment. SBeeiSection Procedure
1265b{a) (1] Interest does not acerue as to any amount deposited

‘under this section after the date the deposit is made. Seep,Section ([Code of Civil
1255b{a} (2}

Under subdivision (b), the timely making of a deposit under this “~rrocSdure
section entitles the plaintiff to an order for possession effective 30
days after the date for the making of the deposit specified in the notice
_of motion served by the moving party.

Under subdivision {c}, abandonment by the plaintiff
entitles the defendant to recover interest in the manner
provided for recovery of other costs, as prescribed in
[fubdivision (¢) of Code of Civil Procedure Section 12558}
The plaintiff mey not abandon, however, if the defendant,
to his detriment, has substantially chenged his position
in justifisble reliance upon the proceeding. [ﬁode Civ.,

Pro&. § 1255a(b).]

The reference in subdivision {a) to the amocunt of land required for
the “‘convenient use and oecupation’ of the dwelling is taken from
Section 1183.1 of the Code of Civil Procedure, which deals with me-
chanie’s liens. The limitation precludes application of this section to
land being taken and owned in common with the dwelling but unneces-
sary to the convenient use of the dwelling.
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COMPREHENSIVE STATUTE § 1269.06
Tentatively approved September 1970

Section 1269.06. Right of plointiff to take possession ofter vacation of prop-
erty or withdrawal of deposit

1269.06. {(a) If the plaintiff has deposited probable just
eompensation pursuant to Chapter 1 (commencing with Seetion
1268.01), possession of the property or property interest for
which the deposit was made may be taken in aceordance with

this section at any time after each of the defendants entitled to
possession

{1} Rxpresses his willingness to surrender possession of the
property; or

{2) Withdraws any pertion of the deposit.

{b) The plaintiff may apply ex parte to the court for an -
order for possession, The court shall authorize the plaintiff to
take possession of the property if the court determines that the
plaintiff has deposited probable just compensation pursuant to
Chapter 1 (commencing with Section 126801 and that each
of the defendanis entitled to possession has:

{1) Expressed his willinguess to surrender possession of the
property; or

(2) Withdrawn any portion of the deposit.

(e} The order for possession shall :

{1) Reeite that it has been made under this section,

(2) Deseribe the property and the estate of interest to be
gequired, which deseription ntay be by reference to the com-
plaint.

{3) State the date after which plaintift is anthorized to take
possession of the property. Unless the plaintiff reguests a later
date, such date shall be the earliest date on which the plaintift
would be enfitled to take possession of the property if service
were made under subdivision (@) of Section 126904 on the
day the order is made.

Comment. Section 126806 15 new. Chapter 1 {commencing with Sec.
tion 1268.01) permits the plaintiff to depusit probable just compensa-
tion whether or not it ohtuins an order for possession. This seetion
makes applicable to withdrawal of a deposit made prior 1o judgment
the anulogous rule thai 2pplies when a deposit made after judement
is withdrawn. £7. People v. Gubierrez, 207 Cal, App.2d 759, 24 Cal,
Rptr. 781 (1962). It also permits the plaintif to take possession of
the property after each of the defendants entitled to possession has
expressed his willingness to surrender it. Service of the order for pos-
gession is required by subdivision {g) of Section 1269.04.

-25.



COMPREHENSIVE STATUTE § 1269.07

Tentatively approved September 1970

Secﬁon 1269.07. Taking possession does not waive right of appeoc|

1269.07. The plaintiff doex not abandon or waive the right
to appeal from the judgment in the proceeding or to reguest
a new triai by taking possession of the property pursuant to
this ehapter, _

Comment. Section 126007 is the sume in substance axs former, Section
1243.5(f). The language has been changed to preclade neplied waiver
of appeal or right to new wiad by tuking possession pursuant to any
order obtained under this chapter, including orders ander Section
126005, Under Sectivn 1258 08, the defendany also retains his right
fo appesl or to request a new trinl upon the msue of compensation
even though he withdraws the deposit made by the plaintiff. However,
sech withdrawal does waive all claitms and defenses other than the
claim to eompensation,

Code of Civil ™y
Procedure
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COMPREHENSIVE STATUTE § 1269.08

Tentatively approved September 1970

Section 1249.08. Court may cnforce right ta possession

1268.08. The court in which a proceeding in eminent dﬂ-
main is brought has the power to-

{a) Determine the right to possession of the” property, as
between the plaiotif and the defendants, in accordance with

Division 7  (commencing with Seetion 1268, (1) v,

{(b) Enforece any of its orders for possession by appro-
priate protess.

(e} Stay any actions or proceedings brought against the
plaintiff arising from possession of the property.

Commeni. Section 126908 is new. Subdivision {e} is derived from a
sentence formerly contained in Code of Civil 'rocedure Section 1254
In general, the section codifies judicial decisions which hold that, after
an eminent domain proeeeding is begun, fhe court in which that pro-
ceeding is pending has the exclusive power to determine the respective
rights of the plaintiff and of the defendunts to possession and to en-
force its determination, Bee, ¢.g., Neafe v. Supersnr Court, 77 Cal. 28,
18 Pac. 790 (1EBBY}; In #e Bryan, 60 Cal, 375, 4 Pae. 304 (1684);

- Ban Bernardine Valley Municipol Water Dist. v. Gage Canal Co., 226
Cal. App.2d 206, 37 Cal. Rptr. 856 (1964). In addition to the writs
of possession or writs of assistince which the court may issue and
enforee in exercise of its weneral jurisdietion (see Merblehcad Lond
Co. v. Los Angeles County, 276 Fed. 305 (8.D. Cal. 1921); 3 Wirgy,
CALIFORNIA ProcEDURE, Enforecment of Judgment, § 64 (1954)],
orders for possession contemplated by the section include those made
under Chapter 2 (commencing with Seetion 128901} of Division 7,

Chapter 3 {commencing with Seetion 1270.01} of and [Bee-
tion 1253 of Code of Civil Procedurel
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COMPREHENSIVE STATUTE § 1270.01 2t seq.

Tentatively mpproved September 1470

CHAPYER 3. DEPOSITS AND POSSESSION AFTER JUDGMENT

Comment. This chapter relates to deposits that may be made and
orders for possession that muy be obtained after entry of the “inter-
Code of Civil) locutory judgment’ in condemnation. The chapter supersedes former
Procedur Section 1254 and eliminates whatever distinction there may have been { fcrmeD
between deposits made uuder{Section 1262 unddSection 1254, Under of Ihe Gods of
this chapter, there is but ene uniform post-judmment depeosit procadure, ..
As to the distinetion between the **judgment’’ and the “final judg- SGivil P ;' ocedure,
Code o v

ment’' in eminent domain proceedings, see, Seetion 1264.7Jand Bell-
flower City Schuol Ihst, v, Skagys, 32 (Mal.2q 278, 339 P.2d 348 (1959). Procedure

2.



COMPREHENSIVE STATUTE § 1273.01

Tentatively approved September 1370

Section 1270.01. Deposit after judgment

1270.01.  (a) Unless the plamtiff has made a deposit under
Chapter 1 (commencing with Section 1268.01) prior to entry
of judgment, the plaintiff may, at any time after entry of
Judgment, deposit for the defendants the amount of the judg-
ment together with the interest then due thereon. The deposit
may be made notwithstanding an appeal, a motion for a new
trial, or a motion to vacate or set aside the judgment, and
may be made whether or not the judgment has been reversed,
vacated, or set aside,

{b} Upon making the deposit, the plaintiff shall serve a notiec
that the deposit has been made on all of the other parties to the
proceeding determined by the judgment to have an interest
in the money deposited theraon. Serviee of the notice shall he
made in the manmer provided in Seetion 1270.03 for the service
of an order for possession. Serviee of an order for possession
under Section 1270.03 is sufficient complianee with this sub-
division.

Comment, Subdivision {a} of Seetion 127001 iz similar to subdi- Procedure
vision (a} of former,Section 1254, However, the deposit provided for
in this subdivision is merely the amount of the judgment and acerued
interest. 'The provision for an additional sum to secure payment of
further compensation and costs is contained in Section 127604, In addi-
tion, the deposit may be made under this section without regard to an
order for possession. This section thus supersedes the deposit procedures
formerly provided bysSections 1252 and 1254, Although this section
applies only to the making of a deposit after judgment, a deposit made
before judgment may be ineressed mfter entry of judgment pursuant
to subdivision {f) of Sefition 1268.03.

Code of Civil
Procedure
Subdivigion {b} is new. In requiring that notice of the deposit be

given, it parallels Section 1268.02 which requires that notice of a pre-
Judgment deposit be sent to the parties having an interest in the prop- {Code of Civil
erty for which the deposit is made. Under formerySection 1254, the de- Procedure

fendant received notice that the deposit had been made only when
. served with an order for possession.

Code of Civil




COMPREHENSIVE STATUTE § 1270.02

Tentatively approved September 1970

Section 1270.02. Order for possession

1270.02. {a) If the plaintiff is not in possession of the
property to be taken, the plaintiff may, at any time after entry
of judgment, whether or not the judgment has been reversed,
-vaeated, or set aside, apply ex parte to the court for an order
for possession, and the court shall nuthorize the plaintiff to
talke possesgion of the property pending conclusion of the liti-
gation if :

{1} The judgmeni determines that the plaintiff is entitled
to take the property; and

(23 The plaintiff bhas deposited for the defendants an
amount not less than the amount of the judpment, together
with the interest then due thereon, in acecordanee with Section
1270.01 or Chapter 1 {commencing with Section 1268.01),

(b) The court’s order shall state the date after which the
plaintiff is anthorized to take possession of the property. Unless
the plaintiff requests a later date, such date shall be 10 days
after the date the order is made.

Comment. Section 1270.02 restates the substan-ee of a portion of sub-
division (b) of formeﬁéﬁetion 1254

(Code of Civil Procedure)
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COMPREHENSIVE STATUTE § 1270.03

Tentatively approved September 1970

Section 1270.03. Service of order

1270.03. At least 10 daye prior to the date possession is
to be taken, the plaintiff shall serve a copy of the order for
possession upon the defendants and their attorneys, either per-
sonally or by mail. A single service upon or mailing to one of
several persons having a common businesy or regidence address
iz suffcient. ’

Comment. Section 1270.03 is the same in substance as subdivision -
Code of Civil c). of formep Section 12564, 'With respect to the last sentence, see the
Procedure mment to Section 1269.04, ‘
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COMPREHENSIVE STATUTE § 1270.0k

Tentatively approved September 1970

Section 1270.04. Increase or decrease in amount of deposit

. 1270.04. At any time after the plaintiff has made a deposit

upon the judgment pursuant to this chapter, the court may, .
upon motion of any defeadant, order the plaintiff to deposit
snch additional amonnt as the court determimes to be necessary -
to secure peyment of any further compensation, costs, or’
interest that may be recovered in the proceeding. After the .
making of smeh an order, the court may, on motion of any

party, order an increase or a decreasse in such additional

amgunt. i e of Civil

© Comment. Section 1270.04 supersedes subdivision (d) of former See

tion 1254. The additicnal amount referred to in Section 1270.4 is the
amount determined by the court to be necessary, in addition to the
amount of the judgment and the interest then due thereon, to secure.
payment of any further compensation, costs, or interest that may be:
recovered in the proceeding. Deposit of the amount of the judgment’
itgelf after entry of judgment is provided for by Seetion 1270.01, . [Code of Civil

Former, Sectmn 1254 was construed to make the amownt, if any Procedure

court. Ofaﬂge County Weater INsi, v. Bennetd, 156 Cal: App.2d 745, 320
P.2d 536 ( 1958) This contruction is contmued under Section 12‘7004. :
For the provision permitting inerease or decrease in a deposn. made

prior to entry of judgment, see Section 126803



Code of
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COMPREHENSIVE STATUTE § 1270.05

Tentetively approved September 1970

Section 1270.05. Withdrawal of deposit

1270.05. (a) Any defendant for whom an amount has been
deposited upon the judgment pursuant to this chapter is en-
titled to demand and reeeive the amount to which he is entitled
under the judgment upon obtaining an order from the conrt,
whether or not such judgment has heen reversed, vacated, or
set aside. Upon application by such defendant, the court shall -
order that such money be paid to him upon his filing (1) a
satisfaction of the judgment or (2) a reeeipt for the money.
and an abandonment of all claims and defenses exeept his
elaim to greater eompensation,

{b} Upon objection to such withdrawal made by any party
to the proceeding, the court, in ity diseretion, may require the
defendant to file an wndertaking in the manner and npon the
conditions specified in Sections 1268.05 and 1268.06 for with-
drawal of a deposit prior to entry of judgment.

Comment. Section 12705 is based on subdivision (f) of former, Code of Civil
tion 1254, © . . Procedure
Pormer,Section 1254 was construed to permit the defendant to with-
aw any amount paid into court upon the judgment, whether or not
the plaintiff applied for or obtained an order for possession. See People
v, Gubierrez, 207 Cal. App.2d 759. 24 Cal. Rptr. 781 (1962). That con-
struetion is continued in effect by Section 1270.05. Inferentially, Section {former Code of
1254 permitted withdrawal only of the amount deposited upon the | Civil Procedure
judgment and not the additional amount, if any, deposited as security.
That construction also is continued in effect.

For the provision for withdrawal after entry of judgment of a de-
pogit made prior to judgment, see Section 1268.07,

See-




COMPREHENSIVE STATUTE § 1270.06

Tentatively approved Septembar 1970

Section 1270.06. Repayment of amount of excess withdrawal

1270.08. When money is withdrawn pursuant to this chap--
ter, any amonnt withdrawn by a person in excess of the amount
to which he iz entitled as finally determined in the proceeding
shall be paid without interest to the plaintiff or other party
entitled thereto, and the court shall enter the judgment ze-
eordingly.

. Comment. Section 1270.06 is the same in spbstance as subdivigion
(g} of formE}Section 1254,

@de of Civil Proced@
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COMPREHENSIVE STATUIE § 1270.07

Tentatively approved September 1970

Section 1270.07. Toking possession does not woive right of appeal

1270.07. The plammtiff does not abandon or waive the right
to appeal from the judgment or to request a new trial by de-
positing the amount of the judgment or taking possession
pursuant to this chapter. ) :
Comment. Section 1270.07 is the same in substance ag subdivision
{e} of former, Section 1254. Under Section 1270.05, the defepdant ma Code of Civil
also retain his right to appeal or to request a new trial upon the issus
of compensation only even though he withdraws the deposit. This may
be accomplished by filing 2 receipt and waiver of all claims and de-
fenses exeept the claim to greater compensation. Cf. People v. Guider-
rez, 207 Cal. App.2d 759, 24 Cal. Bptr. 781 {1962},

Procedurse



COMPREHENSIVE STATUTE § 1270.08

Tentatively spproved September 1970

Section 1270.08. Deposit in State Treasury unless otherwise required

1270.08. Money deposited as provided in this chepter shall
be deposited in accordance with Section 1268.11 and the provi-
sions of that section are applicable to the money so deposited.

Comment. Section 1270.08, which incorporates by reference Seetion [oode of (ivil
126811, supersedes a portion of subdivision (h) of f(:rmerASection Procedurs
1254. -




