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#39.30 4/16/71 

Memorandum 71-23 

Subject: Study 39.30 - Attachment, Garnishment, Exemptions From Execution 
(Earnings Protection Law) 

Attached to this memorandum are two copies of a tentative recommendation 

including a preliminary portion covering the Earnings protection Law and cer-

tain related matters. Please mark any suggested editorial changes on one copy 

to turn in to the staff at the next meeting. The staff hopes at this meeting 

that we will be able to iron out any rema1D1ng problems in order that the tenta-

tive recommendation can be sent out for comment early in May. 

For the most part, the statute portion of the recommendation is believed to 

reflect accurately the decisions made at the last meeting. We have, however, 

taken the liberty of making changes in certain sections which we thought were 

appropriate, and which we hope will meet with your approval. At the next 

meeting, we expect to go through the statute portion of the recommendation 

section by section, and the remainder of this memorandum is organized accordingly. 

Civil Code Section 4701. This section has been conformed in 8 III8Illler 

consistent with the Earnings Protection Law. The Commission has previously 

approved this section in the form in Which it appears here. 

Code of Civil Procedure Section 690.6. SubdiviSion (a) defining "earnings" 

has been revised to provide a definition which conforms precisely to the 

definition of "earnings" contained in the Earnings Protection Law. Compare 

Section 723.ll(a). It should be noted that this definition of earnings is more 

restrictive than that contained in Title 3 of the federal Consumer Credit 

Protection Act. Whether this alone will preclude exemption from federal enforc<' 

ment of the wage garnishment restrictions i6 uncertain. This is, however, a 

-1-



distinct possibility. The remaining subdivisions of Section 690.6 have been 

revised in conformity with decisions previously made by the Commission. 

Sections 690.7; 690.75. These two sections deal with the exemption of 

bank accounts generally. Section 690.7 deals with exemption from levy of 

attachment. Section 690.75 deals with exemption from levy of execution. Both 

sections treat accounts alike whether held in a bank, savings and loan associa

tion, or credit union. Both sections generally permit the claimant to exempt 

only that amount which, when added to all amounts held in similar accounts 

on the date of the levy, do not exceed the fixed exemption. Section 690.7 

exempts fifteen hundred dollars ($1,500) from levy of attachment. Section 

690.75 exempts one thousand dollars ($1,000) from levy of execution. 

Both sections provide two special exceptions which permit a debtor to 

protect such greater amount as he can show is "essential for the support of 

himself or his family," or is "required for the payment of wages or salary 

earned by an employee of the debtor prior to the date of the levy." The first 

exception seems self-explanatory. The second exception provides relief which 

should be particularly helpful to the small bUSinessman and is consistent with 

a general policy to protect a wage-earner from the interruption of his day-to

day flow of earnings. 

Subdivision (b) of both sections makes clear that the basic exemption is 

established per pereon or holder. Thus, if a husband and wife are jointly 

sued or jointly liable, they will each be entitled to claim a full exemption 

from levy on a joint account. Where only one is liable, he may claim his 

exemption pursuant to these sections; the other joint holder(s) may make 

his third-party claim pursuant to Section Etl9. The latter claims would not, 

of course, be limited to a maximum amount. 
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The staff has some concern regarding the adequacy of the present procedures 

for third-party claims. However, we believe that problems under Section 689 

concerning third-party claims to property should be handled generally. We do 

not think it would be desirable to include special procedures for joint holders 

of bank accounts. Perhaps one exception to this would be a provision for no

tice to joint holders. The staff believes that it is unnecessary to clutter 

up these sections with special notice provisions dealing with the problems of 

who gives notice, when, how, and to whom. However, we raise the issue for 

your consideration. Compare Section 689b (sheriff required to give notice to 

legal owner on record with D.M.V. of automobile levied upon). 

We have stated in the Comment to Section 690.7 that these sections in 

no way affect rights granted by Civil Code Section 3054 (banker's lien). The 

banker's priority over garnishment is well-established. See Smith v. Crocker 

First Nat'l Bank, 152 Cal. App.2d 832, 314 P.2d 237 (1957). However, this 

does not answer the question Whether the exemptions provided also protect the 

depositor from exercise of a banker's lien. Because this is a newly created 

exemption, there is no prior authority. Nevertheless, it would seem that, as 

a matter of statutory construction, since the exemptions provided are solely 

exemptions from levy of attachment and execution, they have no effect on the 

statutory lien created by Section 3054 (a lien which has been stated to be 

merely the statutory enactment of a basic common law lien). We do, however, 

note the newspaper reports of a recent California decision apparently striking 

down an analogous landlord's lien--a decision which points to the anomoly that 

the property sought to be seized without notice or hearing would be generally 

exempt from post judgment levy of execution. The decision, we understand, is 

based on constitutional grounds. We do not believe that the exemptions we 
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have provided would be considered to affect the banker's lien, and we think 

the Comment to Section 690.7 is both accurate and sufficient. 

Section 690.18. The staff took a fresh look at the problem of garnish

ment of retirement and disability benefits and has revised Section 690.18 in 

the light of this examination. Basically, we have defined "retirement plan" 

to include any private or public retirement or disability plan. Generally 

speaking, we have prcvided a complete exemption from garnishment for all 

assets held or controlled by any such retirement or disability plan. In order 

to prevent abuses of such an exemption, we have provided protection only for 

annual contributions not exceeding five thousand dollars ($5, 000) • Where 

contributions in excess of this amount have been made, a debtor may protect 

only a pro rata portion of the resulting fund. This is the same approach 

currently employed by Sections 690.9 and 690.11, relating to life insurance 

and health insurance respectively. (These latter sections limit the amount 

of insurance which can be exempted through limitations on the premiums paid 

for such insurance.) 

When benefits are being distributed to a retired or disabled person (or 

such person has the right to require such distribution), these payments, the 

staff believes, should be treated as "earnings." They should be protected to 

the same extent as earnings are protected under the Earnings Protection Law, 

but they should also be subject to garnishment in the same manner as earnings 

generally. 

Section 690.50. The conforming changes made in this section have been 

previously approved by the Commission. 

Section 710. The conforming changes made in this section have been 

previously approved by the Commission. 
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EARNINGS PROl'ECTION LAW 

Section 723.10. No change. 

Section 723.11. Subdivision (a) has been revised to limit the definition 

of "earnings" to compensation payable by employer to an employee for services 

performed by such employee for such employer. This definition excludes com

pensation paid by a third person, such as tips. Such amounts are, however, 

picked up in Section 123.106. 

We have also added subdivisions (b) and (c) defining "employee" and 

"employer" respectively. The definitions are based simply on the common law 

requirements for an employer-employee relationship. 

Section 723.20. The Comment to this section was revised to refer to the 

provisions relating to voluntary wage assignments, bank accounts, and retire

ment funds. 

Section 723.21. At the direction of the COIIJllission, the word "shall" in 

the first line was changed from "may." 

Section 723.22. At the request of Professor Riesenfeld, the phrase "such 

lien to continue for a period of one year from the date the earnings became 

payable" was added to subdivision (a). 

It should be noted that the term "earnings" used here is restricted by 

the revised definition of earnings to those earnings payable by the employer 

affected. 

Section 723.23. This section and the Comment thereto were revised in 

accordance with the directions of the Commission at the last meeting. 

Section 723.24. A Bubdivision referring to the effect of orders in bank

ruptcy was deleted at the direction of the Commission. We have, however, added 

a brief paragraph to the Comment referring to the effect of federal bankruptcy 

proceedings. 

-5-



Section 723.25. Subdivision (a) was added to this section in conformity 

with the directions of the Commission at the last meeting regarding the general 

rules of priority governing earnings withholding orders. 

Section 723.26. The last paragraph of the Comment was added to explain 

the effect of paragraph (2) of subdivision (b). As indicated in that Comment, 

we do not feel that paragraph (2) makes any significant change in existing law. 

Section 723.27. At the March meeting, the staff was directed to determine 

to what extent Section 723.27 would change existing law as to state taxes. At 

least two questions are raised: (1) Does the requirement of a judgment for the 

collection of taxes change existing law? (2) Does the preference granted for 

the collection of state taxes over other debts change existing law? 

(1) Subdivision (d) of Section 690.6 provides that all earnings due and 

owing to a debtor shall be exempt from "levy of execution" and that such 

earnings lllS¥ only be garnished pursuant to an earnings withholding order. Sub

division (a) of Section 723.27 implies that an earnings withholding order may 

ool.7 _ 1:e issued for the collection of a Judgment for taxes. However, under 

existing law, a number of statutes authorize various taxing agencies to 

issue a warrant for the collection of taxes, such warrant being given the 

same force and effect as a writ of execution. See,~, Rev. & Tax. Code 

§§ 18906, 18907 (Franchise Tax Board may issue warrant for collection of 

personal income tax). The staff believes that some accommodation should be 

made in the Earnings Protection Law for the issuance of an earnings withholding 

order pursuant to a warrant. However, we also believe that the procedures for 

hearing and rights to relief should be preserved. To accomplish these ends, 

we suggest that subdivision (a) be revised and subdivision (b) (new) be added 

to Section 723.27 as follows: 
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723.27. (a) As used in this section, "withholding order for taxes" 
means an earnings withholding order for the collection of any state tax, 
including penalties and interest. 

(b) In cases in which a warrant is issued by the State of California, 
or a department or agency thereof, pursuant to Section 1785 of the Unem
ployment Insurance Code, or Section 6776, 7881, 9001, 10111, 18906, 26191, 
30341, or 32365 of the Revenue and Taxation Code, for the collection of 
tax liability owed to the state, a department, or agency thereof, such 
warrant shall be deemed to be a judgment for the purposes of issuance 
of an earnings withholding order pursuant to this chapter. An applica
tion for the issuance of a withholding order for taxes based on such a 
warrant shall be made to a court of record with jurisdiction to render 
a judgment in the amount of the warrant in the county where the taxpayer 
was last known to reside. Such application shall be accompanied by a 
certified copy of the warrant. 

(2) As for priorities, the rule appears to be that, in the absence of a 

special statutory preference, the state has no priority for the collection of 

taxes over a prior attachment or execution. See People v. Biscailuz, 95 Cal. 

App.2d 635, 213 P.2d 753 (1950). The only such statutory preference we have 

been able to discover is Section 1701(a) of the Unemployment Insurance Code. 

It would appear, therefore, that the preference granted by Section 723.27 as 

to earnings is a change in the law which may be of substantial benefit to the 

state. 

The staff was also directed to determine whether local taxes are presently 

collected in the same manner as an ordinary debt, i.e., execution follows only 

upon a judgment. It is ou!' preliminary conclUSion that, at least so far as 

garnishment of earnings is concerned, execution is now based only upon a judg-

ment. 

Section 723.28. No change. 

Section 723.29. The Commission directed the staff to make clear that 

agreements made pursuant to this section should be in writing and that such 

agreements do not affect the expiration date of the earnings withholding order. 

We have done this, and we have also added two new sentences to the end of 
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subdivision (b). If the judgment debtor fails to make payments in accordance 

with the voluntary payment plan, this new provision permits the judgment 

creditor to serve a written notice upon the debtor's employer, directing him 

to commence withholding pursuant to the prior earnings withholding order. 

Under this provision, the creditor is merely permitted to restore to effect 

a prior earnings withholding order; the debtor is therefore in no worse posi

tion than he was prior to the voluntary agreement with the creditor being 

made. 

Section 723.30. No change. 

Section 723.31. No change. 

Section 723.32. At the direction of the Commission, this section was 

revised to require a creditor to file a satisfaction of judgment and send a 

certified copy of such satisfaction to the judgment debtor's employer where 

an earnings withholding order is satisfied prior to the time the order expires. 

Section 723.50. At the last meeting, the staff was directed to clarify 

the term "gross earnings" by reference to those earnings which the specific 

employer is required to report for federal income tax purposes. Upon investi

gation, the staff determined that such a reference would not always pick up 

earnings payable by an employer to an employee which should be subject to 

garnishment under this statute. For example, curiously the employer of farm 

laborers is not required to report compensation payable to such laborers for 

field work. We feel, hm<ever, that the new definition of earnings provided 

in Section 723.11 satisfies the former objections to the discarded phrase 

"gross earnings." 

The staff was also directed to prepare a table comparing the amounts 

which would be withheld pursuant to this scheme with amounts withheld pursuant 
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to existing law. This table is being prepared and will be sent to you 

prior to the meeting or distributed at the meeting. 

Section 723.51. We have amended both the section and the Comment to 

the section in an attempt to make clear that "essential for support" means 

what it says. 

Section 723.100. This is a new section which has been added to make 

clear that service under the Earnings Protection Law may be made by ~irst 

class mail and that, whether mail service is used or not, a judgment creditor 

is not entitled to recover more than one dollar ($1) for the cost of service. 

Section 723.101. This section was merely renumbered without further 

change. 

Section 723.102. This section was revised in conformity with the 

directions of the Commission at the last meeting. You should note that 

subdivision (c) has been added to make clear that, even though a judgment 

debtor does not receive a copy of the application for an earnings with

holding order and the notice which should be sent therewith, an earnings 

withholding order may still properly be issued. 
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Section 723.103. Subdivision (b) has been added to this section to 

make clear that an order obtained pursuant to stipulation is subject to 

challenge on the grounds that the order was not based on a bona fide debt 

or was not made in consideration of the debtor's needs or operates to de

fraud other creditors. These are the same standards applied to a voluntary 

agreement modifying a previously issued order. Compare Section 723.29. 

Subdivision (b) makes clear that the court may terminate or modify the pre

viously issued order. Where the judgment creditor who obtained the prior 

order had simply been too generous in allowing the debtor to satisfy his 

obligation during the four-month period, it seems it would generally be more 

appropriate for the court to modify the order and increase the amounts with

held than it would be to punish the creditor by terminating the order alto

gether. 

Section 723.104. We have revised subdivision (b) of this section in 

conformity with the directions of the Commission at the last meeting. We 

have also added an entirely new Comment to explain the operation of this 

section. 

Section 723.105. This section was revised in conformity with the direc

tions of the Commission at the last meeting. The staff was also directed to 

consider whether a creditor should be entitled to further hearings within the 

four-month period. The staff has given further thought to this problem and 

has concluded that the creditor should not be permitted to reapply for an 

order directed to the same employer with respect to the same judgment debtor 

for a period of four months unless the initial order of the court otherwise 

provides. The first phrase in the second sentence of subdivision (a)--"ex

cept as provided in Section 723.l06,"--should be deleted. This is a reference 

to an exception that was deleted several versions ago. It seems unlikely 
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that there will ever be a significant increase in a debtor's earnings over a 

four-month period without a change of employers. If the possibility does 

exist, the order can always provide for a subsequent hearing. It might be 

noted that a similar four-month limitation on the taking of a creditor examina

tion is provided in Section 714. 

Section 723.106. Subdivision (a) of this section has been added to make 

clear that the term "earnings" as used in this section includes tips. 

Since the drafting of this section, it has cane to the attention of the 

staff that an employer may be subject to sanctions for violation of the 

federal Labor Standards Act where he withholds too much from an employee's 

wages. Section 531.39(b) in 29 Code of Federal Regulations provides that the 

amount of an individual's earnings withheld in excess of the amounts allowed 

by Title III of the Consumer Credit Protection Act will not be considered to 

be the equivalent of payment of wages to the employee for the purpose of the 

Fair Labor Standards Act. Professor Warren has expressed the fear that, even 

in a state that has been exempted by the Secretary of Labor fran enforcement 

of federal restrictions on garnishment, an employer withholding too much fran 

the debtor's pay could find himself in violation of the Fair Labor Standards 

Act and subject to federal prosecution. We believe that, altholl5h Section 

723.106 permits the withho11ing of a greater amount by one employer than he 

would otherwise be able to withhold, the impact on the employee is the same. 

The employee's total earnings are still protected by the earnings protection 

law. Accordingly, we do not believe that the employer would ever be required 

to withhold amounts in excess of that permitted by Title III and would not be 

subject therefore to federal prosecution. We note the problem, however, for 

your considerasion. 
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Section 723.107. We have added an entirely new Comment to this section. 

Section 723.108. This section was simply revised in conformity with 

directions of the Commission at the last meeting. 

Section 723.109. No change. 

Section 723.110. No sUbstantive change. 

Section 723.111. This section has been revised to provide a 10-day 

waiting period after the expiration of an earnings withholding order. 

Section 723.120. Paragraph (4) of subdivision (a) has been revised to 

refer to bankruptcy proceedings in the manner suggested by Professor Riesenfeld. 

Section 723.121. This section has been rephrased and also revised to 

refer to bankruptcy proceedings in the manner suggested by Professor Riesenfe1d. 

Section 723.l22. No change. 

Section 723.123. Paragraphs (2) and (3) of subdivision (b) have been re-

vised to refer to "earnings and other income" at the direction of the Ccmmission. 

Section 723.124. No substantive change. 

Section 723.125. No substantive change. 

Section 723.126. Subdivisicn (a) was revised in conformity with the 

directions of the Ccmmission at the last meeting. 

Section 723.130. This section is new and simply implements the direc-

tion by the Commission to the staff to draft a section making clear that 

failure to comply with orders of the court may subject the person failing to 

comply to sanctions for contempt of court. 

Section 723.131. No substantive change. 

Section 723.132. No change except for renumbering. 

Section 723.133. This section is new and makes clear that an employer 

is protected from liability where he complies with an order or notice which 

appears proper on its face. The substance of this section was suggested by 

the Commission at the last meeting. 
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Section 723.150. No substantive change. 

Section 723.151- No change. 

Section 723.152. No substantive change. 

Section 723·153· No substantive change. 

Section 723.154. The authorization to secure injunctive relief provided 

by this section is limited to those cases where a violator has failed to comply 

with a cease and desist order. 

Section 723.155. This section is entirely new. It provides authority 

to the State Administrator to seek judicial injunctive relief in circumstances 

where normal administrative procedures would be inadequate to prevent sub

stantial and irreparable injury. 

Section 723.156. No change. 

Section 723.157. No change. 

Section 723.158. No change. 

Section 723.159. No change. 

Labor Code Section 300. Subdivision (a) has been added to make clear 

that the phrase "assignment of wages" includes the sale or assignment of, or 

the giving of, any order for wages or salary. SubdiviSion (c) has been re

vised to make clear that, after a brief moratorium, an earnings withholding 

order has priority over a wage assignment. The purpose of the moratorium 

period is to prevent any overlap between the assignment and the earnings with

holding order and to relieve the employer from having to prorate the amounts 

that he is required to withhold under the prior assignment and subsequent 

earnings withholding order. 

We have substantially revised the Comment to Section 300 in an attempt 

to make its operation more clear. 

The staff was also asked to determine whether this statute applies to 

all employees--public as well as private. The statute does apply to all 
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public employees. However, for reasons of public policy, case law prohibits 

a "holder of a public office" from assigning future wages. Generally speak-

ing, "holders of a public office" can be equated with elected officials. 

Financial Code Section 15406. No change. 

Unemployment Insurance Code Section 1342. This is merely a conforming 

change required by the amendment of Section 690.18. 

Respectfully submitted, 

Jack 1. Horton 
Assistant Executive Secretary 
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TENTATIVE RECOMMENDATION OF THE CALIFORNIA 

LAW REVISION COM-lISSION 

relating to 

ATTACHMENT, GARNISHMENT, AND EXEMPTIONS FROM EXECtmON 

Earnings Protection Law 

INTOODUCTION 

The past several years have witnessed increasingly critical scholarly 
1 

review of the process of wage garnishment accompanied by a virtual expla-
2 3 

sion of judicial and legislative activity--both federal &ad 

state--in this area. The rapid pace of events and involvement of different 

branches and levels of government have produced, slmost inevitably, conflict 

and uncertainty and have also resulted in certain areas which are in need of 

reform being overlooked or bypassed in the rush to achieve certain goals. This 

recommendation reviews the area of wage garnishment and certain related matters 
• Ii 

and proposes solutions to the problems revealed. 

1. In California alone, see, ~, Brunn, Wage Garnishment in California--
A Study and Recommendations, 53 Cal. L. Rev. 1214 (1965); western Center 
on Law and Poverty, Impact and Extent of Wage Garnishment in Los Angeles 
County (1968). 

2. See, ~ Sniadach v. Family Finance Corp., 395 U,S. 337 (1969); McCallop 
v. Carberry, 1 Cal.3d 903, l!64 P.2d 122, 83 Cal. Rptr. 666 (1970). 

3. See,~, Consumer Credit Protection Act of 1968 (§§ 301-3(7), 15 U.S.C. 
§§ 107r-1677; Cal. Stats. 1970, Cb. 1523. . 

4. The Commission is actively engaged in a general review of the California 
statutes relating to the entire field of attachment, garnishment, and 
exemptions from execution with a view to recommending the enactment of 
a comprehensive revision of this body of law at a future session of the 
Legislature. This recommendation deals with one aspect of that general 
subject. 
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PRFJUDGMENT ATTACHMENT OF EARtI'IN1S AND BANK ACCOUNTS 

Earnings--Payable and Paid 

In June 1969, the United States Supreme Court in Sniadach v. Family 
5 

Finance Corp. held that the prejudgment garnishment of wages under a Wis-

consin statute constituted a taking of property in violation of the due 

process requirements of the Fourteenth Amendment to the united States Con-

stitution. Six months later, the California Supreme Court in McCa\lop v. 
6 

Carberry held, relying on Sniadach, that California's then existing pre-

judgment wage garnishment procedure also constituted a taking of property in vio-

lation of procedural due process. In an attempt to codom to the relatively 

narrow holdings in these cases, subdivision (a) of Section 690.6 of the Code 

of Civil Procedure was amended at the 1970 legislative session to exempt from 

levy of attachment "all earnings of the debtor due or .owing for his personal 
7 

services • " This amendment constituted a change from the former Cali-
8 

fornia law which protected earnings "received" by the debtor. Moreover, it 

5. 395 U.S. 337 (1969). 

6. 1 Cal.3d 903, 464 P.2d 122, 83 Cal. Rptr. 666 (1970). 

7. Cal. Stats. 1970, Ch. 1523, § 19 (emphasis added). 

8. Between 1937 and 1970, California granted a wage exemption to earnings 
"received." Cal. Stats. 1937, Ch. 578, § 1, p. 1623. Prior to 1937, 
the exemption was accorded to earnings without reference to their status 
as "owing" or paid over. The word "received" was construed early as in
cluding accrued but unpaid wages. See Medical Finance Asstn v. Rambo, 
33 Cal. App.2d supp. 756, 757, 86 P.2d 159, (Sup. ct. L.A., App. 
Dep't 1938) ("We are not to be understood as saying that the exemption 
would not also attach to the proceeds of his earnings in the judgment 
debtor's hands, so long as they could be identified as such. That ques
tion is not before us and we express no opinion on it."). In subsequent 
cases, the California courts have at least sub silentio applied the 
wage exemption to a paycheck in the hands of the employee or deposited 
by him in a bank account. See Medical Finance Ass'n v. Short, 36 Cal. 
App.2d Supp. 745, 92 P.2d 961 (Sup. ct. L.A., App. Dep't 1939)(W.P.A. 
worker's paycheck); Le Font v. Rankin, 167 Cal. App.2d 433, 334 P.2d 
608 (1959)(bank account); Carter v. Carter, 55 Cal. App.2d 13, 130 P.2d 
186 (1942)(bank account). 
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seems completely inconsistent with, if not contrary to, the rationale of 

Sniadach and McCallop to exempt earnings payable ("due and owing") by an 

employer but to permit these same earnings to be subject to attachment as 

Boon as they pass into the hands of the employee-debtor. To avoid the in-

consistency and to partially restore prior law, the Commission recommends 

that earnings in the possession of the debtor be afforded statutory protec-

tion comparable to that given wages earned but unpaid. The exemption may be 

granted automatically where the earnings are readily identifiable as such. 

Where this is not the case, the debtor should be required to claim and show 

that he is entitled to an exemption. 

Bank Accounts 

Both Sniadach and McCallop left major problems largely unresolved; not 

the least of these is the extent to which the Sniadach rationale will be ex-
9 

tended to assets other than wages. Treatment of all but one of these types 
10 

of assets must be deferred; bank accounts, however, demand immediate con-

sideration. In view of the almost universal use of personal checking accounts 

as at least the temporary depository of earnings and the increasingly common 

practice of employers to deposit earnings of an employee directly into the 

employee's account, the failure to provide any protection from attachment for 

such accounts results in the same anomalous situation noted above. Unpaid 

earnings are protected; paid earnings deposited in a bank account are not. 

Yet, the impact upon the wage earner and his family of an interruption of his 

flow of earnings--whether before or after they are received--is identical. 

9. Compare Gray v. Whitmore, 14 Cal. App.3d 784, 92 Cal. Rptr. 505 (1971), 
and t1im v. Jones, 315 F. Supp. 109 (N.D. Cal. 1970), with Western &d. 
or-Adjusters, Inc. v. Covina Publishing Co., 9 Cal. App.3d 659, 88 
Cal. Rptr. 293 (1970). 

10. See note 4 supra. 
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The decisions of the United States and California Supreme Courts both empha-

sized that wages are a special type of property, that the attachment of wages 

"may impose tremendous hardship on wage earners with families to support," 

and that the taking of wages under a prejudgment levy of attachment can give 
11 

a creditor "enormous leverage." Obviously, the very same hardship can 

occur and leverage be Obtained whether wages are in the possession of the 

debtor or whether they are deposited by or for him in a checking account and 

are attached. To limit protection fran attachment merely to wages "due and 

OWing" could simply serve to shift the focus fran garnishment of employers 

to garnis~~nt of bank accounts--a change which would only minimally benefit 

the average wage earner and his family and would hardly achieve the results 

contemplated by the courts. 

While the foregoing strongly suggests that the protection of earnings 

should be extended to whatever form they may take, there are problems inherent 

in the exemption of bank accounts that do not arise upon levy against an em-

ployer or even against the wage earner himself. To attempt to exempt all or 

a specified percentage of earnings deposited in an account necessarily in-

volves issues of tracing and identifying funds deposited at different times, 

allocating withdrawals to respective depOSits, claims of third persons to joint 

accounts, and so on. These problems are not perhaps insurmountable, but a much 

simpler, and equally satisfactory, approach is already suggested in Section 

690.7 of the Code of Civil Procedure and Section 15406 of the Financial Code. 

These sections provide fixed exemptions for savings accounts in savings and 

loan associations ($L,OOO) and credit unions ($1,500), respectively. ExtenSion 

11. See McCallop v. Carberry, 1 Cal.3d 903, go6, 464 P.2d 122, , 83 Cal. 
Rptr. 666, (1970), quoting extensively fran Sniadach v. Family 
Finance Corp-:-;-395 U.S. 337, (1969}("The result is that prejudg-
ment garnishment • • • may as a practical matter drive a wage earning 
family to the wall."). 
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of similar protection to all bank accounts would insure that a wage earner 

would never be left destitute and still provide a simple procedure for levy 

upon an account or accounts larger than the basic exemption. Although the 

exemption would not be integrated directly with the protection for earnings, 

its impact should satisfy constitutional requirements. 

The Commission accordingly recommends that Section 690.7 be amended to 

provide a uniform 1,500-dollar aggregate exemption from attachment for ac-

counts of every kind held by any financial institution. This basic exemption 

should prove adequate in the overwhelming majority of cases. However, two 

special cases seem to also merit protection. A debtor should be permitted 

to protect such greater amount as he can show (1) is essential for the sup

port of himself or his family or (2) is required for the payment of wages 

or salary earned by an employee of the debtor prior to the date of the levy. 

The first exception is a very limited one and would only be applicable where 

the debtor has, for example, extraordinary medical expenses. The second ex-

ception should be particularly helpful to the small bUBinessman and is con-

sistent with the general policy of protection of wage earners from the inter-

ruption of their day-to-day flow of earnings. It should be emphasized, however, 

that these fUrther exemptions would apply ~~ly where the debtor can prove that 

the basic exemption is inadequate to provide for these contingencies. 

POSTJUOOMENT EXECUTION UPON EARNINGS 

Introduction 

At the same time attachment procedures received the scrutiny of the 

courts, wage garnishment generally, including garnishment under post judgment 
12 

levy of execution, was the subject of Congressional action. Title III was 

12. 15 U.S.C. §§ 1671-1677. 
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incorporated into the federal Consumer Credit Protection Act of 1968 restrict-
13 14 

ing the "garnishment" of "earnings" 
15 

of a debtor to certain limited 
16 

amounts --basically 25 percent of "disposable earnings." 

tions were made applicable nationwide, effective July 1, 1970. 

These restric-
17 

To provide 

same measure of uniformity, the California Legislature amended subdivision (b) 

of Section 690.6 of the Code of Civil Procedure to exempt from levY of execu-

tion such portion of a debtor's earnings "as is allowed by statute of the 
18 

United States." However, it does not appear that the federal requirements 

were met completely--which means that California citizens are subject to two 

sets of garnishment laws, one state and one federal--and, equally important, 

no steps were taken towards a general overhaul of California's archaic wage 

garnishment machinery. These matters are dealt with here. 

13. SubdiviSion (c) of Section 302 of the Act (15 U.S.C. § 1672(c»provides: 

(c) The term "garnishment" means any legal or equitable procedure 
through which the earnings of any individual are required to be 
withheld for payment of any debt. 

14. SubdiviSion (a) of Section 302 of the Act (15 U.S.C. § l672(a» provides: 

(a) The term "earnings" means compensation paid or payable for 
personal services, whether denominated as wages, salary, commiSSion, 
bonus, or otherwise, and includes periodic payments pursuant to a 
pension or retirement program. 

15. See Consumer Credit Protection Act of 1968 (§ 303(a), 15 U.S.C. § l673(a». 

16. Subdivision (b) of Section 302 of the Act (15 U.S.C. § 1672(b» provides: 

(b) The term "disposable earnings" means that part of the earn
ings of any individual remaining after the deduction from those 
earnings of any amounts required by law to be withheld. 

17. The federal act specifically provides that "no court of ••• any State 
may make, execute or enforce any order or process in Violation of this 
section." 15 U.S.C. § 1673(c). Hence, the conformity of a state law 
may be challenged in either a state or a federal court if the state en
forces a garnishment statute that fails to conform to the federal mini
mum requirements. 

18. Cal. Stats. 1970, Ch. 1523, § 19. 
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State Exemption From Federal ~aw 

The federal Consumer Credit Protection Act invites each state to enact 

its own restrictions on the garnishment of earnings and to undertake its 
19 

own enforcement of these provisions. The advantages of exemption seem 

apparent. Nothing is gained by having two separate garnishment restriction 

laws, one state and one federal. An exemption from the federal restrictions 

would permit California debtors, creditors, and emplo~'crs to refer to only 

one body of law to determine the extent to which earnings are subject to gar-

nishment. Accordingly, the Commission recommends that an exemption from 

federal control in this area be sought and believes that the proposals it 

suggests here would permit an exemption to be obtained. 

Restrictions on Withholding From a Debtor's Earnings (B~sic Protection) 

It is clear that, to gain exemption, a state must enact a law with pro-
20 

visions at least as protective to the individual as the federal law. 

19. Section 305 of the Act (15 U.S.C. § 1675) providcs: 

305. The Secretary of Labor may by regulation exempt from the 
provisions of Section 303(a) garnishments issued under the laws of 
any State if he determines that the lal"s of that State provide re
strictions on garnishment which are substantially similar to those 
provided in Section 303(a). 

20. 29 C.F.R. § 870.51 (1970) provides: 

870.51. (a) It is the policy of the Secretary of Labor to per
mit exemption from section 303(a) of the CCPA garnishments issued 
under the laws of a State if those laws considered together cover 
every case of garnishment covered by th8 Act, and if those laws pro
vide the same or greak': protection to i.ndividuals. Differences' in 
text between the restrictions of State laws and those in section 
303(a) of the Act are not material so long as the State laws provide 
the same or greater restrictions on the garnishment of individuals' 
earnings. 

(b) In determining whether State-regulated garnishments should 
be exempted from section 303(a) of the CCPA, or whether such an ex
emption should be terminated, the laws of the State shall be examined 
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21 
Subdivision (a) of Section 303 of the fedeI9l act provides, in part: 

(a) • • • [T)he maximum part of the aggregate disposable earnings 
of an individual for any workweek which is subjected to garnishment may 
not exceed 

(1) 25 per centum of his disposable earnings for that week, or 

(2) The amount by whiCh his disposable earnings for that week ex
ceed thirty times the Federal minimum hourly wage prescribed by section 
6(a)(1) of the Fair Labor Standards Act of 1938 in effect at the time 
the earnings are payable [currently $1.60] 

whichever is less. 

In short, this means that, if an individual's disposable earnings for a 

workweek are $48 or less, his earnings may not be garnished in any amount. 

If his earnings are between $48 and $64, the entire amount above $48 may be 

garnished. Above $64, the 25 percent rule applies. Thus, federal law merely 

provides a $48 a week floor on earnings subject to garnishment. This amount 

is not excluded from every debtor's earnings. Moreover, the figure itself 

is suspect as a standard adequate to permit even a subsistence level of exist-

ence for a debtor and his family faced with the high cost of living prevailing 

in California. Finally, the federal minimum wage, in the past, has moved up-

ward spasmodically and is only a rough barometer at best of inflationary trends. 

with particular regard to the classes of persons and of transactions 
to which they may apply; the formulas provided for determining the 
maximum part of an individual's earnings which may be subject to 
garnishment; restrictions on the application of the formulas; and 
with regard to procedUral burdens placed on the individual whose 
earnings are subject to garnishment. 

(c) Particular attention is directed to the fact that subsec
tion (a) of section 303, when considered with subsection (c) of that 
section, is read as not requiring the raising of the subsection (a) 
restrictions as affirmative defenses in garnishment proceedings. 

21. 15 U.S.C. § 1673(a). 



c 
These drawbacks in the federal scheme must be added to the difficulty 

inherent in determining what constitutes "disposable earnings." Federal 

law describes "disposable earnings" as that amount remaining "after the 
22 

deduction ••• of any amounts required by law to be withheld." The 

latter amounts apparently include amounts withheld for federal and state 

income taxes, federal social security, and state unemployment insurance. 

Less clear is the treatment of wage assignments and contributions to public 

retirement funds. These ambiguities obviously impose a difficult burden 

on the employer who must determine what part of his employee's earnings are 

subject to garnishment. Even where the rule can be clearly applied, the 

results achieved can be disturbing. Thus, amounts withheld for federal in-

came tax purposes are clearly deductible in determining "disposable earnings." 

Presumably, this would permit a debtor who does not choose to claim all his 

exemptions to shield a certain amount of his earnings from his creditors. 

On the other hand, a debtor claiming a greater number of exemptions will 

have less withheld and therefore more subject to garnishment. This produces 

the anamalous situation that a debtor with a large family and greater needs 

may have more earnings garnished than a single debtor with the same gross in-

come but with more limited needs. 

To alleviate these problems, the Commission recommends that the amounts 

to be deducted in determining the portion of the debtor's earnings which are 

subject to garnishment be specified by statute. All but one of these items 

would be related to the types of deductions made under federal law; i.e. 

they would be based on the amounts withheld for federal and state incame 

taxes, social security, and unemployment insurance. However, the amount to 

be dedueted would be fixed according to a formula (based on the amount which 

22. 15 U.S.C. § l672(b). 
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would be withheld from the same amount of gross earnings of a single person 

who claims one exemption). In addition, a basic minimum exemption (initially 

$80) would also be deducted in every case. This minimum exemption would be 

subject to revision both upwards and downwards at regular intervals by the 

State Administrator in conformity with changes in the California consumer price 

index. After subtracting these deductions and the basic exemption, 20 percent 

of the amount of earnings remaining would then be subject to garnishment. One 

of the major benefits of this scheme would be that it permits a table to be 

prepared which would indicate the exact amount to be withheld from any given 

amount of gross earnings. An employer would, therefore, not have to make any 

computations but would simply withhold the amount listed in the table provided 

him. The scheme would also provide more flexible and meaningful adjustments 

to economic trends. These restrictions on garnishment would be provided auto-

matically. 

Restrictions on Withholdings From a Debtor's Earnings (Supplementary Relief) 

California has, in the past, theoretically taken a more flexible approach 

concerning the protection of earnings than that evidenced by the federal Con-

sumer Credit Protection Act. Under subdivision (c) of Section 690.6 of the 

Code of Civil Procedure, a debtor may protect from execution all earnings 

necessary for the use of the debtor's family residing in this state and 
supported in whole or in part by the debtor, unless the debts are: 

(l) Incurred by the debtor, his wife, or his family for the common 
necessaries of life. 

(2) Incurred for personal services rendered by any employee or 
former employee of the debtor. 

Unfortunately, in actual operation, the effect of the "common necessaries" 

exception appears to have been to eliminate in all but a small number of cases 
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the exemption provided for earnings necessary to support the debtor's family. 

In order to obtain an exemption pursuant to Section 690.6, a debtor must fol-

low the procedure outlined in Section 690.50. If the creditor alleges that 

his debt iR for "camnon necessaries," there follows a process of affidavit, 

counteraffidavit, hearing, and so on; all of which takes time, effort, and 

some sophistication. Whether or not this is the reason, the fact is that 

few debtors avail themselves of this exemption although presumably many more 
23 

are eligible for it. 

Moreover, it is fair to say that there is no evidence that the "camnon 

necessaries" rule has had any effect on credit granting patterns in California. 

There is not the slightest reason to believe that credit grantors in California 

act any differently from those in the great majority of states that do not 

have the "ccmnon necessaries" rule. In truth, the result of the "canmon 

necessaries" rule in California has been to decide the question whether com-

peting creditors can reach a debtor's earnings neither from the debtor's 

point of view--the needs of the debtor's dependents--nor from the creditor's 

viewpoint--whether the creditor was careful to advance credit to the debtor 

only after ascertaining that his credit worthiness showed an ability to pay 

or whether the creditor provided the debtor with quality goods or services. 

Rather, the claims of competing creditors for earnings may be decided in 

California on the technical, and usually irrelevant, issue of what is a "com-
24 

man necessary of life." Hence, a reputable c~editor who has rationed 

credit prudently to a debtor and has provided high quality goods and services 

23. See Western Center on Law and Poverty, Impact and Extent of Wage Gar
nishment in Los Angeles County 6, 122-123 (1968); Brunn, Wage Garnish
ment in California--A Study and Recommendations, 53 Cal. L. Rev. 1214, 
1219 (1965). 

24. See, e.g., Los Angeles Finance Co. v. Flores, 110 Cal. App.2d Supp. 
850, 243:P.2d 139 (1952). 
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to him may be barred ~rom reaching wages while another creditor whose grant 

of credit was made in reckless disregard of the debtor's ability to pay and 

who sold the debtor low quality products may be allowed to garnish wages. 

The Commission accordingly recommends that the "common necessary" excep-
25 

tion be eliminated, that the procedure for claiming an exemption of an 

additional amount essential ~or support of the debtor's family be simplified, ' 

and that the availability of this right be made clear to the debtor. However, 

in recognition of the greater liberality provided in the basic exemption, a 

stricter standard--"essential for support"--should be provided to make clear 

that the exemption provided here is only intended for use in extraordinary 

circumstances and is not intended to shield a debtor from "lis judgment creditors 

while maintaining a lavish life style. Only such additional amount as is re-

quired ~or the maintenance of a basic subsistence standard of living should be 

exempt. 

Continuing Levy Procedure; Service by Mail 

The primary concern of Title III of the federal Consumer Credit Protec-

tion Act is to secure--through restrictions on the amounts which can be with-

held--adequate protection ~or the wage earner's day-to-day income. In the 

context of California's wage garnishment procedure, this is only one aspect 

in need of revision. 

California law requires that writs of execution be levied by a sheriff, 

constable, or marshal and permits only amounts owing to the debtor at the 

time of service of the writ to be reached by his creditor through wage gar-

nishment. A fee is charged for each writ of execution issued and a writ is 

25. The Commission also recommends that the exception be eliminated which per
mits a creditor who is a former employee of the debtor to take a portion 
of the debtor's wages even though the debtor can show the money is neces
sary for the support of his family. This exception is largely irrelevant 
to the low income debtor, ~or such a debtor has no employees, and there 
is no indication that this provision has ever actually been invoked by 
credotors. 
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good for a maximum of only 60 days. Thus, for example, if a creditor has a 

debt of $250 and is entitled to levy on $25 of the debtor's earnings at each 

weekly pay period, ten separate levies by the sheriff or marshal are required. 

This entails ten separate trips to the debtor's place of employment by this 
26 

officer and ten bookkeeping computations by the employer. In addition, it 

requires at least two applications to the court clerk because the period of 

garnishment will extend for more than 60 days. Moreover, the example assumes 

that the entire $25 goes towards satisfying the obligation. In fact, because 
27 

of fees charged by the sheriff or marshal for service, the fee for issuance 

of the writ, and interest on the obligation are deducted first from the amount 

collected, probably less than half of this amount will be applied to reduce the 
28 

amount owing and the number of levies will accordingly be doubled. It seems 

26. 

27. 

It has been estimated that, 
expended nearly two million 
$20 per paycheck garnished. 
note 23, at 7. 

in 1968, employers in Los Angeles County alone 
dollars to process wage garnishments--or almost 
See Western Center on Law and Poverty, .!!!!E!!!: 

See, e.g., Govt. Code §§ 26722 (fee for service of writ of execution is $5); 
26739-rcollection fee of not less than $1); 26746(mileage-- one way at 70 
cents a mile). 

28. Not to belabor the point, but the follOWing examples indicating the results 
which can be and are reached daily in California were cited to the Commis
sion by Mr. Gordon H. Bishop, representing the California Department of 
Consumer Affairs: 

A typical wage-earner making $4.00 per hour, $160.00 per week. 
His "disposable income" is $120.00, of which 2~, or $30.00 is subject 
to garnishment. From that $30.00 is deducted $1.50 for the writ, 
$10.00 sheriff's charges for service, and $.70 interest, leaving $17.80 
for reduction of the judgment principal. If the debtor were to dis
charge a $500 judgment through a series of such executions, he will 
have paid out in excess of $800. 

So much for the $4.00 per hour man. 
But consider the case of the "poor" 
major relief. 

Perhaps he can afford the premium. 
whom the law is designed to give 

A wage-earner makes $2.00 per hour, $80.00 per week. If his disPO~
able income" is $64.00, the $16.00 required levy would leave just 
$3.80 to reduce the judgment principal, assuming the costs in the 
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obvious that this system of multiple levies is both timewasting and expensive 

for all concerned--public officials, creditors, debtors, employers, and the 
29 

public generally. To eliminate these problems, the Commission recommends 

that a continuing levy system be provided which permits service by mail. 

In New York and other states, a court order to an employer to pay over 

the debtor's earnings constitutes a continuing levy and is effective until 
30 

the debt is paid or the debtor is no longer employed by the employer. 

Such a system is clearly more convenient and less expens~~ than the present 

California multiple levy system. Perhaps. the only drawbacks of the continu-

ing levy lies in its tendency towards exclusion of all but one creditor. Thus, 

if the initial order is given effect indefinitely, the debt is large, and the 

debtor's earnings modest, subsequent creditors may be postponed for substantial 

periods of time. Some compromise between the two extremes is necessary. The 
31 

Commission accordingly recommends that an order generally be permitted to 
32 

be in effect for no longer than four months, at the end of which time, the 

above example. If the executions were to run for the next 2-1/2 
years, the $500 judgment would be paid off at a cost to the debtor 
in excess of $2000. 

See Minutes, California Law Revision Commission, Meeting of January 15-16, 
1971, on file at the Commission's offices, School of Law, Stanford, C91i
fomia. 

29. Despite the fact that the sheriffs and marshals charge a fee for each 
levy made, it has been estimated that the county--its taxpayers--pays 
30 to 50 percent of the expenses of collection. Brunn, supra note 23, 
at 1222. -

30. See [citations to statutes of New York and other states providing con
tinuing levy]. 

31. This rule should not apply to orders for support or for the collection 
of taxes. Such orders should have a continuing priority over all other 
obligations. 

32. A period of four months has been selected on the belief that such period 
would be adequate to permit complete satisfaction of the majority of con
sumer debts from the majority of wage earners. 
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debtor who secured such order would be precluded for a short period (ten days) 

from serving another order based on the same debt against the same employer. 

This moratorium period would permit another creditor to intervene and make 

collection. 

It appears to the Commission that the use of sheriffs and marshals as 

high-priced messengers when a creditor is attempting to reach a relatively 

static and visible asset like earnings is a grossly extravagant waste of time 

and money. The United states Post Office can complete the same task for a 

few cents. It is to the interest of debtors, creditors, and taxpayers generally 

that the function of service be performed in a businesslike manner. The Com

mission accordingly recommends th~t service by mail of the various applications, 

notices, and orders required for this process be authorized. 

Hearings; Extrajudicial Agreements 

It is unrealistic to hope that any statutory procedures governing this 

area of the law can be made entirely self-executing. Some provision must be 

made for judicial review concerning both the issuance and modification of 

orders requiring the withholding of earnings. The right to review should be 

made clearly known to the debtor, and the procedure for invoking such review 

should be as simple as possible. To accomplish these objectives, the Com

mission recommends that these procedures be carefully outlined and that forms 

be statutorily described--subject to revision by the Judicial Council--which 

make clear the rights and obligations of both creditors and debtors. 

Despite the necessity of ultimate judicial review, it is obviously highly 

desirable to avoid where possihle burdening the courts with these matters. 

The Commission accordingly recommends that creditors and debtors be encouraged 

to enter into voluntary agreements leading to both the issuance of orders and 

the effective modification of such orders. This can be accomplished by giving 
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these agreements the same effect as judicial orders where the agreement is 

entered into in geed faith and without sUbstantial prejudice to the rights 

of other creditors. 

Enforcement 

The first step towards effective enforcement is taken by providing proce-

dures that are relatively easy to comply with. Beyond this, the statute should 

make clear the remedies of the creditor when too little is withheld and of the 

debtor when too much is withheld. The power of the court to compel obedience 

to its orders should be underscored. Finally, administrative enforcement pro-

cedures--through warnings,cease and desist orders, or injunctive relief, to-

gether with adequate investigatory powers--should be provided. 

c State Administrator 

As indicated above, the CommiSSion recommends that California seek exemp-

tion fram federal control over its wage garnishment procedures. To obtain 

such an exemption, a representative authorized to act on behalf of the state 

as a liaison with the federal administrator must be designated. It seems de-

sirable that the designated official also be granted the responsibilities of 

enforcement suggested above as well as duties of rule making and similar admini-

strative tasks. The CommiSSion recommends that the Department of Industrial 

Relations be selected as the state administrator to administer and enf~rce 

these procedures. 

WAGE ASSIGNMENTS 

Section 300 of the Labor Code presently grants a preference to a valid 

prior voluntary wage assignment over subsequent assignments and levies on 

execution. Continuation of such a preference would permit a judgment debtor 
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to give preference to one cred1tor and to defeat the claims of other creditors 

who seek to collect on their judgments under the earnings withholding procedure. 

To integrate wage assignments with the operation of the latter procedure, the 

Commission recommends that a prior wage assignment be granted priority only un-

til after the end of the pay period during which an earnings withholding order 

is served. T.~e operation of the earnings garnishment order should be suspended 

during this period, thus permitting the debtor an opportunity to put his affairs 

in order. Such action may include revocation of the prior assignment. In this 

reePrd, wage assignments should be made revocable at will as to unearned wages. 

Thus, where an assignment becomes too onerous--for example, after service of an 

earnings garnishment order--, such assignment may be revoked. 

POSTJUDGMENT EXECUTION UPON BANK ACCOUNTS 
AND RETIREMENT FUNDS 

Bank Accounts 

In the opinion of the federal administrator, the restrictions on garnish-

ment provided in Title III of the Consumer Credit Protection Act do not apply 
33 

to earnings deposited in the debtor's bank account. While this opinion may 

remove the federal compulsion to protect such assets, it in no way alleviates 

the obvious need to grant some protection to bank accounts if any realistic 

measure of relief is to be provided for earnings. What was said above concern-

ing relief from the attachment of bank accounts could be repeated verbatim here. 

The Commission accordingly recommends that limited protection comparable to that 

described above in connection with bank accounts also be provided to give relief 

from execution. 

33. See Letter From Robert D. Moran, Administrator of the Wage and Hour Divi
sion of the Department of Labor, to Mr. Richard Allan Weiss, February 26, 
1971 (copy on file at the office of the California Law Revision CommiSSion, 
School of Law, Stanford, California). 
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Retirement Funds 

Title III does, however, specifically include "periodic payments pur-
34 

suant to a pension or .retirement program" within the definition of earn-

ings. Accordingly, the federal restrictions on garnishment imposed by that 

title apply to such payments. California law regarding such payments is 

less clear. As for payments held or in the process of distribution from 

public pension and retirement plans, subdivision (b) of Section 690.18 of the 

Code of Civil Procedure provides a complete and automatic exemption. As for 

similar payments held or in the process of distribution from certain private 

plans, SUbdivision (c) of that section seems to provide an exemption only 

from garnishment "in any bankruptcy proceeding." Moreover, the exemption 

must be claimed, and no exemption at all applies to moneys held under a 

Keogh Act plan. There is no apparent justification for the disparity in 

treatment between public and private plans, nor does it seem desirable to 

perpetuate the total exemption now provided public plans. 

The Commission accordingly recommends that Section 690.18 be revised to 

provide exemptions for retirement benefits consistent with the purpose of pro-

viding adequate relief for retired persons generally as well as procedures 

for collection which are integrated with the generalyrocedure for withholding 

earnings. These provisions should apply equally to both public and private 

retirement plans. Generally speaking, assets held or controlled by any re-

tirement or disability plan should be completely exempt from garnishment. 

However, the inclusion of all private plans under this exemption requires 

that certain safeguards from abuse also be provided. If a person could pro-

tect all contributions to a plan, the plan could serve as a sanctuary from 

creditors for a debtor's funds. Accordingly, protection should be provided 

only for annual contributions not exceeding a fixed amount. Where contributions 

34. 15 U.S.C. § 1672{a), quoted in note 14 supra. 
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in excess of this amount have been made, a debtor may protect only a pro rata 

portion of the resulting fund. This same approach is currently employed by 

Sections 690.9 and 690.11 relating to life insurance and health and disability 

insurance, respectively. 

When benefits are being distributed to a retired or disabled person (or 

such person has the right to· require such distribution), these payments should 

be t.reated as "earnings." They should be protected to the same extent but 

should also be subject to garnishment in the same manner as earnings generally. 

PROPOSED LEGISLATION 

The Commission's recommendations would be effectuated by the enactment 

of the following measure: 

An act to amend Section 4701 of the Civil Code, to amend Sections 690.6, 

690.18, 690.50, and 710 of, to add Sections 690.7 and 690.75 to, 

to add Chapter 2.5 (commencing with Section 723.10) to Title 9 of 

Part 2 of, and to repeal Section 690.7 of, the Code of Civil Pro

cedure, to repeal Section 15406 of the Financial Code, to amend 

Section 300 of the Labor Code, and to amend Section 1342 of the 

Unemployment Insurance Code, relating to attachment, garnishment, 

and exemptions fram execution. 

The people of the State of California do enact as follows: 
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§ 4701 

Civil Code § 4701 (amended) 

Sec. 1. Section 4701 of the Civil Code is amellded to read: 

4701. bI-8BY-~wlllen-Qe--n-8a8-erie"-e'''I'''1' 

eetk-~rea68-"~piy-8BY-8~~-'el'-~e-~ppe~-e~-8-miaer-«hil&,-~" 

e8~~-aaY-"'eF-e'-~ReI'-pal'eB~-el'-e8~-pareB~8-~~888'ga-~e-~B.-~ 

eierk7-~~~'eB-e"!eel'y-81'-e~BeF-eff4eel'-ef-~Be-eea~-el'-e~'y 

e"4eeF-ie8'gaa'ei-eY-'ke-eeK~-'e-l'eee!ve-8Kek-paymeB.,-,aa.-~'-e. 

et-aa~r,,-er-wage8-el-e"BeI'-pa"B'-i¥e-el'-'e-"-i~e-!B-.ae-fy~-a8 

w'ii-ee-~fl4e4e~-'e-~y-'ke-8mea.t-erie .. -ey~~Be-e8Krt-~"-CKp

,.~,-lBtBteB8.ee-8ai-ei¥ea"eB~.t-tke-miR8r-ek'ii.--SKeB-e~eF-e"il 

.e-e'BCi .. -~,..-.a-~F-K"B~'ke-8.I'V'ee-el-8-ee~-8f-~ek-8Pie1' 

1iI!I8.~nek-..,ieyer-"_-""U-hl"lIer-erieF-.'~tRe-e~ .. --~

.r-.. y-«ei¥t$-'ke-~et~"'-'ellar-~$l~~'.r-eaek-,.,...t~ .... 

JI\lPIIIII.t-t.e~CKe".~.".--A-q-q.k-erier-_y-M-~""",""""'i-a • 

.... u..-ey..tke-~n.--ABY-auk-.u'PMa' ..... p1IHII8 .... e-.8Ilft 

.rier-8ka11-aa¥8-pr'eri'y-.8-8g&'Ra~-.BY-a.ta""B~,-eKeeK.'e.,-.r 

~"'gRMe.t7-~a1e··-.~rwi.e-eri ..... -ey-~IIe-.8K~. 

(a) In 8AY proceed1!?i wilere the court bu ordered e1 ther or both 

parents to psy an;y amount for the support of a minor child, the court 

may issue an earnings withholding order for allY amounts designated by 

the court sufficient to psy for the sUpPOrt, maintenance, and educa

t;l.on ot the minor child. The earnings withholding order shall 

clearly indicate that it is an order for support. 

(b) 'l'he order shall be directed to the parent's eDIJ!;loyer, who 

shall pay the withheld earnings to the person specified in the order 



§ 4701 

to receive such payment. The order remains in effect until modified 

or revoked by the court. 

(c) An earnings withholding order issued pursuant to this sec

tion is governed by the prOVisions relating to earnings withholding 

orders in Chapter 2.5 (commencing with Section 723.10) of Title 9 

of part 2 of the Code of Civil Procedure. 

-2-



Code of Civil Procedure § 690.6 (amended) 

Sec. 2. Section 690.6 of the Code of Civil Procedure is amended 

to read: 

690.6. tQ1-A •• -~Re-eaFaiRgg-9t-~R9-Q9P~~-Qwa-~-QWiRg_tQF_bil 

'9FI9aa.-s9FViQ9g_IRa.l_P9_eKempt_tFQm_lev¥_9t_a~taQbmeat_witAQQt_tiliRg 

a-glaim-t9F--ex9mp~i9a-ag-pF9ViQeQ-iA_~eg~i9R_~90.~O. 

tP1--0A9-Ralt-~-S~QA-8~at9F-PQF~iQR-ag-il-al19WeQ-pY_I~atQ~e 

9f-tRQ-YRit9Q-~ta~9Q~-Qt-tRQ-9aFAiRsI_9t_~RQ_Qapt~_QQ9_0F_owias_f9F 

Ril-PQFI9aal-IQFViQQs-~aQaFaQ_at_aA¥_tima_witbiR_~O_QaYS_R9Kt_PFa_ 

eaQiRg_~R9_1avY_Qf_QxaQ~~i9R_IAall_ga_8x9mpt_tFgm_9K9a~ti9R_witAQUt 

filiRg-a-glaim-f9F_QXGmptiQR_aS_pF9ViQaQ_ia_SQatiQR_09Q.~O. 

~Q+--Al.-9f-~YQR_QaFRiR8I~_it_RQQ9ssaFy_f9F_tAQ_Yla_Qt_tR._d.pt~!s 

fam'1¥-~s'QiRg-iR-~bis-ltatQ-aaQ-swppQFtQQ_iR_wbo18-OF_1R_papt-8¥_tba 

Qa9t~~-~lasl-tRa-Q8gts-Q;Q~ 

tl+-.a8YFP8Q-p¥-tb8-Q9ptQF~-bis-w'f9,-9P-bis_tamily_t9._tba_QGmmOR 

aaeassaFias-af-lifa. 

t~+-lRQYFF8Q-f9P-P9FSGRal-laFV,gas-P8A48.aQ-P¥-aAY-amplG¥8a-o. 

tQFmRF_amplayaa_9f_tAa_dQbtGF. 

tQ+-~A9-Q9QFt-sball-Q9~a~iR9-~bQ-pFiaFi~¥-aaQ-Q'visi9a-9f-pay

m9At-am9R8-a11-9f-tb9-QFQQit9Fs-9f-a-QQPt~-wA9-Aava-laviaQ-aR-9KaQY

ti9R-WP9R-R9R9Kampt-QaFRiRgI-ypaR-IYQR-9aS'I-as-is-ayst-aAQ-a~Yitap19. 

tQt-AaY-Q~Qit9F,-wp9R-m9~aR~-sball-PQ-aatitlaQ-t9-a-b9aFiRg-iR 

tbQ-Q9YFt-'R-wbiQb-~R9-aeti9R-ig-P9RQiRg-9P-fFgm-wbiQA-tA9_wFit-ilsyaQ 

f9F-tbQ-'YFP9S9-et-Q9te~iRiA8-tRQ-'Fi9Fit¥-aaQ-Qiv'AiaR-af-paym9Rt 

ameR8-all-~RQ-QFQQiteFs-9f-tRQ-QQ9~eF-wAe-RavQ-19viaQ-aR-QxQQytieR-YpeR 

RQRQK9mpt-eaFRias&-,y~~t-te-tRis-8aQ~ieR. 



Code Civ. Proc. § 690.6 

(a) As used in this section, "earnings II means compensation 

:payable by an employer to an employee for services performed .by such 

emplOyee for such employer whether denominated as wages, salary, 

commisnion, bonus, or otherwise. 

(b) From levy of attachment, all earnings of the debtor which 

are due or. owing to him, or have been paid to him and are in his 

possession in a form identified by the levying officer as earnings, 

without filing a claim for exemption as provided in Section 690.50. 

(c) From levy of attachment, all earnings of the debtor which 

have been paid to him and are retained in the form in which paid or 

as cash but which are not identified by the levying officer as earnings. 

(d) All earnings of the debtor which are due or owing to .him 

shall be exempt from levy of execution. Such earnings shall only be. 

subject to garnishment pursuant to Chapter 2.5 (commencing with Sec

tion 723.10) of Title 9 of Part 2. 

(e) From levy of execution, earnings of the debtor which have 

been paid to him and are in his possession in a form identified by 

the levying officer as earnings, in the amount that is exempted from 

garnishment by Section 723.50, without filing a claim for exemption 

as provided in Section 690.50. 

(f) From levy of execution, earnings of the debtor which have 

been paid to him and are retained in the form in which paid or as 

cash but which are not identified by the levying officer as earnings, 

in the amount that is exempted from garnishment by Section 723.50. 
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Code Civ. Froc. § 690.6 

(g) From levy of execution, that portion of his earnings which the 

jUdgment debtor establishes is essential for the support of his family. 

Comment. Section 690.6 is amended and integrated with new Chapter 2.5 

(commencing with Section 723.10) to satisfy the restrictions upon the attach

ment of and execution upon earnings imposed by recent judicial decisions and 

federal legislation. See Chapter 2.5 (commencing with Section 723.10) and 

Comments thereto. See also Recommendation Relating to Attachment, Garnishment, 

Exemptions From Execution: Earnings Protection Law (1971). It should be empha

sized that Section 690.6 states the exemptions from prejudgment levy of attach

ment for all earnings, both paid and payable. This section is also the source 

of exemption from post judgment levy of execution for paid earnings. Unpaid 

earnings, i. e. , earnings "due and owing," are provided for by Chapter 2.5 (com

mencing with Section 723.10). 

Subdivision (a) defines "earnings" in conformity with Section 723.11. See 

discussion in Comment to Section 723.11. The reference in Section 302(a) of 

the federal Consumer Credit Protection Act of 1968 to compensation "paid or 

payable" is omitted in the definition set forth here but forms the basis for 

the categories of exempt assets protected under Chapter 2.5 (commencing with 

Section 723.10)(earnings owed to judgment debtor) Bnd subdivisions (b) through 

(f) of this section. That is, earnings which are "payable" are essentially 

those with are referred to as "due and owing" under this section. "Paid" earn

ings are covered here by reference to earnings which have been paid to the 

debtor--whether or not they are still in a form identifiable as "earnings." It 

should be noted that certain analogous types of periodic payments--for example, 
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Code Civ. Pree. § 690.6 

retirement payments, welfare assistance, and unemployment benefits--are not 

covered here but by other provisions of the 690 series'. See,~, Sections 

690.175 (unemployment compensation), 690.18 (payments pursuant to a pension 

or retirement program), 690.19 (public assistance). 

Former subdivision (a) of Section 690.6 provided an automatic, total 

exemption from prejudgment levy of attacbment of all earnings "due and ow

ing" to the debtor; this aspect of the former law is carried forward without 

change in subdivision (b). Compare Cal. Stats. 1970, Ch. 1523, § 19. 

Subdivision (b) also includes as exempt from attachment all earnings 

of the debtor which "are in his possession in a form identifiable by the 

levying officer as earnings." It "ould be canpletely inconsistent with the 

rationale of Sniadach and McCallop to exempt earnings payable by an employer 

but to make these same earnings subject to attachment as soon as they pass 

into the hands of the employee-debtor. (The term "debtor" is used here to 

include a defendant or cross-defendant subject to attachment. See Section 

690(c).) Accordingly, to avoid such an anomaly, subdivision (b) provides 

the same exemption for all earnings whether "due and o"ing" or paid but still 

in a form identifiable as earnings. Included in the latter category would, 

for example, te an uncashed paycheck. The identification is done by the 

levying officer--sheriff, constable, or marshal. He is protected from any 

liability for a mistaken identification by the immunity for discretionary acts 

afforded by Government Code Section 820.2. Where an officer does mistakenly 

attach earnings, the ,debtor may still claim an exemption under subdivision 

(c). Under subdivision (b), however, the exemption is automatic; no claim 

pursuant to Section 690.50 is required. 
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Code Civ. Froc. § 690.6 

Subdivision (c) is necessary to covel' the logical hiatus left by sub

division (b), ~, earnings paid but not in a form identifiable as earn

ings or, at least, not in fact so identified by the levying officer. 

Subdivision (c) is intended to cover the relatively rare case where the 

officer cannot or does not properly identify earnings as earnings. This 

can happen, for example, where cash in the possession of the debtor is 

attached. Circumstances may clearly ind,icate thet the money is "earnings"-

for example, cash in a pay envelope attached shortly after the debtor leaves 

his place of employment upon a payday. Nevertheless, in other circumstances, 

subdivision (c) affords the debtor an opportunity at least to claim an 

exemption pursuant to Section 690.50 by showing that "earnings" have been 

attached. Subdivision (c) does not, however, protect earnings after they 

have been converted into another form. Protection of assets in these other 

forms must be sought under other exemption provisions. See,~, Civil 

Code Section 1240 (homestead exemption from execution); Code of Civil Pro

cedure Sections 690.1 (household furnishings and appliances); 690.2 (motor 

vehicles); 690.7 (money deposited in bank, credit union, or savings and 

loan association). 

Subdivision (d) makes clear that the levy of execution may no longer 

be used to garnish the wages of an employee while they are still in the 

hands of his employer. A judgment creditor now may only reach this asset 

of a debtor pursuant to Chapter 2.5 ( commencing with Section 723.10). 

However, Chapter 2.5 deals primarily with unpaid earnincs, i.e., earnings 

which are "due and owing." For a very limited exception to this rule with 

regard ·to tips, see Section 723.106 and Comment thereto. Earnings, once 

paid, are subject to levy of execution. ,Subdivisions (e) and (f), therefore, 
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Code Civ. Froc. § 690.6 

provide exemptions for paid earnings comparable to the exemptions provided for 

unpaid earnings by Sections 723.50 and 723.51. It should be emphasized, how

ever, that, as noted above, these subdiVisions do not protect earnings after 

they have been converted into another form. Compare Section 690.75 (money 

deposited in bank, credit union, or savings and loan association). 
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§ 690.7 (Repealed) 

Sec. 3. Section 690.7 of the Code of Civil Procedure is 

repealed. 

~9Q~TT--fa1--~e-tke-maK~-aggFegate-VB1~e-ef-eRe-tBeti8aaa 

aella~8-~~gQg1~-aey-eeme~BetieB-ef-tke-fellewiBgt--8av~Bgs-aepesits 

~B~-ska~s-e~-etke~-aee~Bt8-iB~-e~-8ka~e8-ef-steek-ef,-aey-state-~ 

feae~1-saviBgs-aaa-leaB-a8seeiat~eBj-UsaviBgs-ae~s~t8U-8kall-~B

el~ae-UiBvestseBt-ee~if~eatesll-aaa-Uwitaa~vaele-8kaPe8u-as-aefiRea 

iB-Seet~eB-,g~l-aaa-,g~T-ef-tae-F~BeBeial-Seae,-Pes~eetivelyT 

{e1--S~ek-eKem~ieB-set-fe~k-~B-~ea~v~s~eB-ta1-8kall-ee-a-aaK~

~ef-eRe-tBetisaBa-aelleP8-f$l,ggg1-~~-~~8eBl-wketke~-tke-eka~ete~ 

ef-tka-~F8~~y-ee-se,a~te-e~-e~~tyT 

Comment. Section 690.7 is superseded by new Sections 690.7 and 690.75. 
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§ 690.7. Bank accounts; exemption from levy of attachment 

Sec. 4. Section 690.7 is added to the Code of Civil Procedure, 

to read: 

690.7. (a) From levy of attachment, to the maximum aggregate 

value of fifteen hundred dollars ($1500), any combination of the 

following: 

(1) Savings deposits in, shares or other accounts in, or shares 

of, any state or federal savings and loan association. As used in 

this paragraph, "savings deposits" shall include "investment certifi

cates" and "withdrawable shares" as defined in Sections 5061 and 5067 

of the Financial Code, respectively. 

(2) Shares and certificates for funds received of members of any 

credit union and all the accumulation on such shares and certificates. 

(3) Deposits or accounts in any bank. As used in this paragraph, 

the term "bank" is defined in Section 102 of the Financial Code. 

(b) The exemption set forth in SUbdivision (a) shall be a maximum 

of fifteen hundred dollars ($1500) per person. 

(c) 'l\:l claim the exemption provided in this section, the debtor 

shall file a claim of exemption as provided in Section 690.50. The 

debtor's claim shall include an affidavit which states that the sum of 

the amount claimed as exempt and all amounts held by him in all other 

accounts of the type described in subdiVision (a) on the date of the 

levy does not exceed fifteen hundred dollars ($1500). 

(d) A debtor may claim a greater amount of any account as exempt 

from levy of attachment by filing a claim of exemption as provided in 

Section 690.50, and by showing that such amount is: 
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Code Civ. Proc. § 690.7 

(1) Essential for the support of himself or his family; or 

(2) Required for the payment of wages or salary earned by 

an employee of the debtor prior to the date of the levy. 

Comment. Section 690.7 is revised to provide the same exemptions from 

levy of attachment for all types of savings or commercial accounts whether 

in a bank (paragraph (3», savings and loan association (paragraph (1», or 

credit union (paragraph (2». For similar exemptions from levy of execution, 

see Section 690.75 and Comment thereto. The basic exemption is an aggregate 

one; that is, up to fifteen hundred doU.ars may be exempted hereunder frOLl 

ODe or. any ccmb11lB..tion of accounts. However, the total amount exempted by 

any one person from all accounts is limited to fifteen hundred dollars. More

over, a debtor may claim as exempt only that portion of an account levied 

upon which, when added to all other amounts held by the debtor in other 

accounts on the date of the levy, equals fifteen hundred dollars. See sub

division (c). See also Section 690(c)("debtor" defined to include defendant). 

Subdivision (d) provides two exceptions which permit a debtor to protect 

such greater amount as he can show is "essential for the: support of himself 

or family" (compare Section 723.51), or is "required for the payment of 

wages or salary earned by an employee of the debtor prior to the date of the 

levy." See Section 723.11 ("employee" defined). The latter preference 

should be particularly helpful to the small businessman and is consistent 

with a general policy to protect a wage earner from the interruption of his 

day-to-day flow of earnings. 

These exemptions must be claimed pursuant to Section 690.50. Such pro

cedure is necessary to control the accumulation of accounts. (The alternative 
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Code Civ. Proc. § 690.7 

of exempting a fixed amount from each account would permit a debtor to avoid 

levy altogether by the opening of multiple accounts.) However, it is anti

cipated that the release of funds pursuant to the exemptions granted b,y this 

section will generally be expeditiously accomplished. The basic exemption, 

at least, is fixed and clear, and the asset is completely liquid. Accord

ingly, where only the basic exemption is claimed, there should be little 

occasion for the filing of counteraffidavits by a creditor, thus permitting 

the attaching officer to make the necessary distributions on the basis of 

the debtor's affidavit alone. 

Paragraph (1) of subdivision (a) continues the substance of subdivision 

(a) of former Section 690.7 except the amount of the exemption is increased 

to $1500 to conform with the exemption provided for credit union accounts. 

Paragraph (2) incorporates the substance of former Section 15406 of the 

Financial Code. Paragraph (3) is added to afford bank accounts--both savings 

and checking accounts--the protection granted similar assets. Their omission 

was logically inconsistent with the former exemptions. More importantly, 

the failure to provide any exemption for personal checking accounts--the 

usual depository for current earnings--violated the spirit if not the letter 

of both recent federal legislation and and judicial decisions. See 15 U.S.C. 

§§ 1671-1677; Sniadsch v. Family Finance Corp., 395 u.s. 337 (1969); McCallop 

v. Carberry, 1 Cal.3d 903, 464 p.2d 122, 83 Cal. Rptr. 666 (1970). See also 

Recommendation Relating to Attachment, Garnishment, Exemptions From Execution: 

Earnings Protection Law (1971). It should, however, be noted that the exemp

tions provided here are exclusive. They are in no way dependent 'Upon a show

ing by the debtor that the amount claimed as exempt represents his earnings. 
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Nor may the debtor claim a greater amount as exempt by showing thst 

amounts deposited were derived from his earnings. 

In the event of a levy upon a joint account, each debtor is entitled 

to claim a fifteen hundred dollar exemption pursuant to this section. Where 

only one joint holder is a debtor, .the other holders may, of course, make 

their third-party claims pursuant to Section 689. 

The exemptions provided by Sections 690.7 and 690.75 are limitations 

on garnishment procedures only. They do not affect in any way the exercise 

of rights pursuant to Civil Code Section 3054 (banker's lien). 

-13-



Code of Civil Procedure § 690.18 (amended) 

Sec. 5. 

to read: 

Section 690.18 of the Code of Civil Procedure is amended 

690.18. fat-A~~-meBey-peeeivea-ey-aBy-~epeeBJ-a-pesiaeBt-ef-tRe 

BtBte,-Bs-a-~eS8ieB,-eF-BB-Bs-ass~ity-ep-petipemeBt-ep-aieaei~ity-8P 

aeata-ep-etaeF-eesefit,-ep-as-a-FetaPB-ef-eeBtpiestieBB-BBa-iBtepeet 

~aepeeBJ-fpem-tae-YBitsa-Statss-gevepsmeBtT-eF-fp~-tae-etats,-SF-BBY 

8eaBty,-eit.y;-eF-eaY-BBa-ee~stYT-ep-etaeF-~eUUea~-Baeaivisiell-ef 

tae-Btate,-eF-aBy-~aB~ie-tpastT-eF-~aB~ie-ee~epatiell,-eF-fpeM-tae 

ge¥eFsis8-eeQy-ef-asy-ef-te9m,-eF-fp~-aBy-~ae~ie-BeaF9-ep-BeaF9S,-ep 

fpem-asY-FptiFemBst,-QisaBi~ity,-eF-assaity-system-estaeliseeQ-By-asy 

e~-teQm-pYFSyast-te-statate;-waetHep-tHe-same-saa~l-Be-ilI-taB-aetaal 

pessessies-e~-ssea-~easieaep-sP-BesefieiaFy,-ep-QepesiteQ-By-eim. 

~B~-All-mesBy-eQlQ,-eestFelleQ.-8P-is-pFeeeSs-ef-QistFiBYties-ey 

iaQ- state. - "F-a-Q iiy, -9 Uy-asQ-seasiy, -seasiy, - eF-etIH,F-peUt iea;!.-sye

Qivi~1gs-ef-tee-statB.-ep-asy-psblis-tFast-ep-papliQ-Qe~epaties.-eF 

tRQ-5eVeFsis8-beQy-et-asy-e~-teQm.-eF-by-asy-pablie-beaFQ-eF-B9QP4s. 

QQPiveQ-fFBm-tbe-eestFiBatiells-by-tQQ-staiB-eF-SSSQ-s1ty._sesllty._ 

Q~ty-sIl4-Qeallty._eF_etaQF_pelitiQal_ssbQivisies._eF_GaQQ-psblis-iFasi. 

p~BliQ-Qe~eFatiell.-8evQ~lIiIl8-BeQy,-"F-pablig-beaPQ-eF-beaPQs.-ep-by 

asy-etfiQQP-ep-ampleya~-ieepaef.-t9p-FQti~QmQllt-e~-pell~iell-p~~eQQa-ep 

tbe_pa~ellt_gt_Q~~abiliiy._Qeatb,_QP_gibap_belletit~._QP_tb~_paymest_gf 

bQllafit~_pa¥able_te,_ep_tQQ_~eimb~p$emQ~t_ef_bQ~Qfit~_pai4-te,_em

plgyeea-tbe~Qef-~IIQa~-tbo-ppevi$iQs~-gt_teQ_YuQmpleymgllt-III~~paIlQQ-CgdQ. 

aRQ-all-pi8Qt~-aIlQ-bQIIQtit~-aQQ~~eQ-gp-aQQ~aiIl6-te-as¥_pepaQS_~IIQe~_au¥ 

ayatem_establiabQ4_p~paaast_tg_atatatQ_b¥_iHQ_atatQ,_Qity._oiiy_aIlQ 
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(a) As used in this section, the term "retiremsnt plan" includes any 

private retirement or disability plan (including, but not limited to, any 

union or joint employer-employee retirement or disability plan), any 

private profit-sharing plan designed and used for retirement or dis-

ability purposes, and any public retirement or disability plan established 
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by the state, or any county, city, or city and county, or other political 

subdivision of the state, or any public trust, public corporation, or 

public board. 

(b) For the purpose of applying Chapter 2.5 (commencing with Sec

tion 723.10) to the withholding of money from a retirement plan as pro

vided in subdivision (d): 

(1) The person to wham money, assets, and benefits are being dis

tributed by such retirement plan or to whan such money, assets, or bene

fits are currently payable pursuant to such plan, shall be deemed an 

"employee" of the retirement plan; 

(2) The retirement plan shall be deemed an "employer"; 

(3) The money, assets, or benefits being distributed or currently 

payable by sueh plan to a person shall be deemed his "earnings"; 

(4) The interval at which the money, assets, or benefits are being 

distributed or are payable shall be deemed a "pay period. " 

(c) All money, assets, and benefits held, controlled, or in process 

of distribution by any retire~ent plan shall be exempt from attachment 

or execution if the annual contributions, from whatever source, paid 

into such plan by or on behalf of any person do not exceed five thousand 

dollars ($5,000) or, if they exceed that sum, a like exemption shall 

exist which shall bear the same proportion to the amounts held or con

trolled by such plan that such five thousand dollars ($5,000) bear 

to the annual contributions made. 

(d) All money, assets, and benefits in process of distribution 

by any retirement plan, or currently payable pursuant to such plan, 

to any person as a pension, or as an annuity or retirement or disability 
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or death or other benefit which are exempt from execution pursuant to 

subdivision (b) are subject to withholding in accordance with Chapter 

2.5 (commencing with Section 723.10). 

Comment. Section 690.18 is substantially revised to provide exemptions 

for retirement benefits consistent with the purpose of providing adequate 

relief for retired persons generally as well as providing procedures for 

collection which are integrated with the Earnings Protection Law (Chapter 

2.5 of this Title). These provisions apply equally to both public and private 

retirement plans. See subdivision (a). 

Generally speaking, money (and other assets) held or controlled by or 

under any retirement or disability plan are completely exempt from levy. 
See subdivision (c). This continues former law as to public plans and (at 

least as to an exemption from bankruptcy) as to many private plans. See 

Cal. Stats. 1970, Ch. 1523, § 44.5, p. The failure to protect all 

plans and the persons covered thereby was unjustified, and Section 690.16 

has therefore been revised to provide the same protection for all. How-

ever, the inclusion of all private plans requires that certain safeguards 

from abuse be also provided. If a person could protect all contributions 

to a plan, the plan could serve as a sanctuary from creditors for a debtor's 

funds. Accordingly, subdivision (c) provides protection only for annual con-

tributions not exceeding five thousand dollars. Where contributions in 

excess of this amount have been made, a debtor may only protect a pro rata 

portion of the resulting fund. Such contributions include, of course, all 

contributions whether paid by the employee or the employer. 

lfuen money or other benefits are being distributed to a retired or 

disabled person (or such person has the right to require them to be paid 

pursuant to the plan), such money is treated as "earnings" and is subject 
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to garnishment by the person's creditors in accordance with Chapter 2.5. 

See subdivisions (b) and (d). Chapter 2.5 provides not only a procedure 

for collection (through service of a withholding order upon a person au

thorized to act on behalf of the retirement plan) but also sUbstantial 

limitations on the amounts which can be withheld. See Sections 723.50 and 

723.51. It should be noted, however, that these limitations apply only to 

amounts which would otherwise be exempt under subdivision (b). In other 

words, a creditor is always able under .subdividon (b) to levy upon an

nual contributions (whether held or in the process of distribution) which 

exceed the five thousand-dollar limitation. 

Subdivision (b) of former Section 690.18 also protected certain bene

fits provided public employees under the Unemployment Insurance Code and 

vacation credits of such employees. The protection of unemployment bene

fits was duplicated and is continued under Section 690.175. Vacation 

credits are properly treated as ~arnings under the Earnings Protection 

Law. See Section 723.11. 
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Sec. 6 . Se<:;tion 690.50 of the Code of Civil Procedure is 

amended to.read: 

690~ 
«a) If the property mentioned in Section. 690.1 to 690.29, ineiuaive, 
shall be levied upon under writ of attschment or ellk'\,tion. the defend· 
aDt or judgment debtor (herein referred to as "the debtor"). in order to 
avail himself of hi. exemption· rights as to such property. shall within 10 
day. from the date such property was levied upon deliver to the levying 
officer an affidavit of himself or his agent, together with a copy thereof, 
alleging that the property levied upon. identifying it, is exempt, speeify
ing the section or sections of this code on which he relies for bis claim 
to exemption. and all facts necessary to support his eiaim, and also stat· 
ing therein hi •. addrc'S" within this state for' the purpoSe of permitting 
service by mail upon ·him of the counteraffidavil· and any notice of the 
motion herein. pro\·ided. 

(b) Forthwith upon receiving the affidavit of exemption, the levying 
officer shall serve upon the plaintiff or the person in whose favor the 
writ ruos (herein referred to as "the creditor"), either personally or by 
mail, a copy ·of the affidavit at exemption, together with a writing, signed 
by the levying officer, ststing that the claim to exemption has been reo 
ceived and that the officer will release the property unless he receives from 
the creditor a counteraffidavit within five days after service of 8uch writ
i~. 

(e) If the creditor desires to contest the claim to exemption, he shall, 
within such period of five days, file with the levying officer a counter· 
affidl!vit alleging that the property is not exempt within the mean.ing of. 
tbe section or sections of this code i'elied upon, or if tbe claim to exem 
tiou be based on Sections 690.2, 690.3, 690.4, 690.6, alleging that t e value 
of the property. elaimed to be exempt is in excess of the value stated in 
the applicable section or sections, together with proof of service of a copy 
of sucb counteraffidavit upon the debtor. 

(d) If no such counteraffidavit, with such proof of service, i8 so filed 
with the levying officer within the time allowed. the officer shall forth
with release the property. 

<e) If such counteraffidavit, with such proof of service, i. so filed, 
either the creditor or the debtor shall be entitled to a hearing in the court 
in wbich the action is pending or from which the writ issued for the pur· 
.~ of determining the claim to exemption, !he peieli'y 8' di7ieiee ef 'Ir!>T 

·'Meftt. Bet'., eea aBe 8' fttOI'e (ft%iittol s if aM ftenell'Clntyt eAl"ftlftl'! 1:1iI\~ep Qe 
,Mu iei8R8 91 8ee\i8ft 889.& or the value of the property claimed to be ex .. 
empt. Such hearing shall be granted by the court upon motion of either 
party made within five days after the counteraffidavit is filed with the 
levying officer, and .uch hearing must be had witbin 15 days from the date 
of the making of such motion unles. continued by the court for good cause. 
Tbe party making the motion for hearing sball give not los. than five days' 
notice in writing of sucb hearing to the levying officer and to the other 
party, and specify therein that the hearing is for the purpose of deter· 
mining the claim to exemption. The notice may be of motion or of bearing 
and upon the filing of the notice with the clerk of court, the motion i. 
deemed made. . 
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. (f) If neither party makes such motion within the time allowed, or if the 
levying officer shail not hal'e been served with a copy of the notice of 
hearing within 10 days after the filing of the counter affidavit, the levying 
offi .. r shall forthwith release the property to the debtor. 

(g) At any time while the proceedings are pending, up<>n motion of 
either party or upon its own motion. the court rna)' (1) order the .jde of 
any perishable property held by Ruch officer and direct disp<>sition of the 
proceeds of such sale. and (2) make such otber orde,.. ·as may be proper 
under the particular circumJItanee.s of the case. Any.orders so made may 
be modified or vacated by the court or judge granting the' same. or by 
the court in which the proceedings are pending, ~t any time during the 
pendency of the proceedings, upon such term' as may be just. . 

(h) The levying officer in an cases shall rehin physical p<>ssession 
of the property levied upon if it is capable of I'hY3ic1l1 possession,' or in the 
case of property not cap,able of physical p( s8 ... ioll. the levy shall remain 
in fun force and effecl. pending It,e filWd determination of tbe claim to 
exemption: . Howevert no sale un de:::" eX8('ution shaH be bad prior to such 
final determination unless an order of the court hearing the claim for 

, exemptio" shall so·provide. 
(i) At such hearing, the party claiming the exemption shall have the 

burden of prOOf. The affidavits and counteraffidavits shal! be filed b~·. the 
levying offi .. r with the court and shall constitute the pleadings, subject· 
tl> the p<>wer I>f the court to permit an amendment in the ioteresta of JU8-

tice. The affidavit of exemption shall be deemed controverted by the 
counteraffidavit and both 8hal~ be received in evidence. -'Nothing herein 
shall be cl>nstrued to deprive anyone of the rigbt to a jury trial in any 
case where, by the Constitution, such right i. given. but a jury trial may 
be waived in any such case in like manner as in the trial of an action. 
No findings shal! be required in a proceedin, under this section. When 
the hearin, is before the court sitting without a jury, and no evidence 
other than the affidavit and counreraifidavit is offered. the court, if 
satisfied that sufficient facts are shown thereby. may make its determina
tion thereon. Otherwise, it shall order the hearing continued for the pro
duction of other evidence, oral or documentary. or the filing of other af
fidavits and counteraffidavito. At the conclusion of the hearinir. the court 
shal! give judgment ·determining whether the claim to exemption shall be 
allowed or not, in whole or in part. BAli !B8Y Bi,e jtt:tilBleni tietePIBiaiar Wie 
,r.ier-it,. QF aiuiaie8 af ,atJRent l1et-.. .... eeR eRe SF Blere erediteP8 -f1'91& R91l . 
e.SRlJ3' eQfJ8int's lUltiep 'Eke. ,re'ti&i8Rs sf 8eett8H: G99A I which judgment 
shall be determinative ... to the right of the credito~ to have the property 
taken' and held by the officer or to subject the property to payment or 
other .ati.faction of his Judgment. In sucb judgment the court shall make 
all prl>peT orders for the disposition of such property or the proceeds tbere
of. 

(j) A copy of any judgment entered in the trial court shall be forthwith 
tranami tted by the clerk to the levying officer in order to permit such 
offieer to either release the property attached or to continue to hold it to 
sell it, in accordance with the provisions of the writ previously delivered 
to him. Such officer, unless an appeal from the judgment is waived. or 
the judgment has oth<:rwise become finai, shall continue tl> hold such 
property under attachment or execution. continuing the aale of any prop
erty held under execution until suclt judgment become, final. However, 
if a claim to exemlltion under Section 690.6 is alk>wed by 8uch judgment. 
the debtor shall be entitled to a release of the earnings so exempted at 
the expiration of three days, unless otherwise ordered by the court, or un
less the levying officer shall have been served with a copy of a notice of 
appeal from the judgment. 
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(Ie) When any documents required hereunder are served by mail, the 
provisions of this rode relating to service by mail shall be applicable there
to. 

(I) Whenever the time aUowed for an act to be done hereunder is .x
tended by the court, written notice thereof shall be given promptly to the 
opposing party, unlesa such notice be, ",ai"ed, Rnd ,to the levying affieer. 

~. - -- - - .... ---" 

(m) An appeal lies from any judgment under this section. Such ap
peal to be taken in the manner provided for appeal. in the eO)lrt in which 
thel't:o,ceeding is had. ' 



§ 690.75. B9.nk accounts; exemption from levy of execution 

Sec. 7. Section 690.75 is added to the Code of Civil Procedure, 

to read: 

690.75. (a) From levy of execution, to the maximum aggregate 

value of one thousand dollars ($1000), any combination of the follow

ing: 

(1) Savings deposits in, shares or other accounts in, or shares 

of, any state or federal savings and loan &.ssociation. As used in this 

paragraph, "savings deposits" shall include "investment certificates" 

and "withdrawable shares" as defined in Sections 5061 and 5067 of the 

Financial Code, respectively. 

(2) Shares and certificates for funds received of members of any 

credit union and all the accumulation on such shares and certificates. 

(3) Deposits or accounts in any bank. As used in this paragraph, 

the term "bank" is defined in Section 102 of the Financial Code. 

(b) The exemption set forth in subdivision (a) shall be a IlEl.xim.un 

of one thousand dollars ($1000) per person. 

(c) To claim the exemption provided in this section, the debtor 

shall file a claim of exemption as provided in Section 690.50. The 

debtor's claim shall include an affidavit which states that the sum of 

the amount claimed as exempt and all amounts held by him in all other 

accounts of the type described in subdivision (a) on the date of the 

levy does not exceed one thousand dollars ($1000). 

(d) A debtor may claim a greater amount of any account as exempt 

f'rom levy of execution by filing a claim of exemption as provided in 

Section 690.50 and by showing tha t such amount is: 
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(1) Essential for the support of himself or his family; or 

(2) Required for the payment of wages or salary earned by an 

employee of the debtor prior to the date of the levy. 

COllllDent. Section 690.75 is added to provide protection from levy of 

execution similar to that provided by Section 690.7 from levy of attachment. 

See Section 690.7 and CoIIlIDent thereto. However, the basic exemption pro

vided by Section 690.75 is limited in amount to one thousand dollars subject, 

of course, to the exceptions contained in subdivision (d). 
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Sec. 8. Section 710 of the Code of Civil Procedure is amended 

to read: 

~2 " 
(a) Whenever a judgment for the payment of money i. rendered by any 

court of this .tate against p, defelldant to whom money is owing and un-
, paid by thill state or by any county, city aud county, City or municipality, 

quasi-municipality, district or public corporation, the judgment creditor 
may tile a duly authentieated abstract or transcript of such judrment to
getber with an affidavit stating the exact amount then ,due, owing and 
unpaid thereon and that he desires to avail bimself "f the ~rovision. of 
this section in the manne: as follows: 

1, If sucll moneyr ",are' 8' eel ., is owing and unpald by this atate 
to such judgment debtor, said judgment creditor sball file said abstract 
or transcript and affidavit with tbe state department, boerd, office or com
miasion owing such money, ..... e8 sr II1II • ., to said judgment debtor prior 
to the time such state department, board; 'office or commission preaenta the 
claim of such' judgment debtor therefor to the State ControU .. or lie til. 
Staw. Pel8o .. "eI B,.l'Oi. Said .tate department, board, office or commission' 
in presenting such claim of such judgment debtor to said State Controller 
shaD note thereunder the fact that the filiag of such abatMct or tranecript 
and affidavit and state the amount unpaid on said judgment as sbown by 
said affidavit and shall also flOte any amounts advanced to tbe judgment 
debtor by, or which the jlldgment debtor owes to, the State of California 
by reason of advances for expenses or for any otber purpose. Thereupon 
the' State Controller, to discharge Bueh claim of Bueb judgment debtor, 
shall pay into the court which issued such abstract or transcript by hill wer
rant or cheek payable to said court the whole or BUch portion of the amouot 
due such judgment debtor on lucb claim, after deducting from such claim 
an amount sufficient to reimburse tbe state department, board, officer ar 
conuniasion for any amounts advenced to said judgment debtor or by him 
owed to the State of California, SlId an.. dedllet.illl tile .......... 1M .... 

. eqllel _ Ofle half 3. stith IftMep pep.i811: as ie .Us" ad 19y Jiltatute 8f iM 
'gBMei Sl.bl, ~f lIIe eapaielf! swia, tit the jlldBlBeal 8ektsp fe. hi. ,eNII_ 
e .. 'e!. te the 8"~e reBlle~ed- td an, tiMe wilMa 89 do.,. It_ "U E lilta 
til. filiar ., 111& asstN" e. , .. &eft"" aa win 8&tiafy in'full or to the peat .. 
eat ~t the amount unpaid on said judgment and the ba1ance thereof, 
if any, to the judgment debtor. 

2. If sueh money, ... ""e. SF IIIIIM J' ;s owing and unpaid to such judg
ment debtor by any county, city and county, city or municipality, quael· 
municipality, district or public corporation, said judgment eredltor shan 
flle aaid abstract or transcript and affidavit witb the auditor of SIleb county, 
elty and county, city or municipality, quas;.munidpality, distriet. or public 
corporation (and in ease there be no aud itor then with tbe offlelal whose 
duty corresponds to that of auditor). ' Thereupon said auditor (or other 
official) to diacharge such claim of such judgment tlebtor allan pay into the 
court which iasued sucb' abstract or transcript by his warrant or ebeek 
payable to Mid court tbe whole or such P.Ortion of tbe amount due on sud! 
claim of such judltnent debtor. lees aft _!lSallM eqaat ~ clle hell er each 
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peato. 119MieR as is alletjdt@8: lJ)r _-.ale 8f the URi'!. &Wee, &f tAe ... 
iRCB at \he d~r owinl h, tile eotl~tt1'. tit, and eoUfttYt eit,. m.eftleipalit1. 
"tU?!' • .w,aUt,. dielPiet ar tnl!$Ue earperati8!l to lite jtldpJleut: fiebkJr 
fer hie ,e.8 •• ! :ge"ieea te: etleh ptihlie iMMy .utdereti at. .,. ... 'tlithia 
89 ~ ... Bat JJPeeediR. the fili}). af &y:eh .lIst .. " M' tlPeBleN,ku will sat .. 
IsfY in full or t<> the greatest extent the aD\()unt unpaid on oald judplent 
and the balance thereof. if any. to the judgrbel1t clebtor . 

(b) The judg~no creditor upon fillllg such abstract or trUSl:ript and 
affidavit shall pay .. foe of two dollars and fifty cents ($2.60) t<> the penon 
<>r agency with whom the same is filed. 

(e) Whenever a court receive. any money nereunder, it shall pay as much 
thereof as ia not exempt from execution under this code to the judrment 
creditor and the balance thereof, if any, to the Judgment debtor. The pr0-

cedure for determimng t.he claim of jOUmption shall be woverned by the 
procedure set forth In 1186:26 at t.hia etae, Section 6qo. 50. 

(d) In the event the moneys owlnr to a ju~nt debtor by any rovem
mental agency mentioned in this section are owing hy reason of an award 
made in a condemnation proceeding brought by the .. aernmental agency, 
aw:h governmental agency may pay the amount of the award to the clerk 
of the court in which such condemnation proceeding was tried, and shall file 
therewith the abstract or tl'lUlscript of judgment and the affidavit filed 
with it by the judgment creditor. Such payment into court shall constitute 
payment of the condemnation award within the meaning of Section 1251 of 
this code. Upon .8uch payment into court and the filing with tbe, county 
clerk of BUch abstract or transcript of judgment and affidavit, the county 
clerk sllal! notify by mail. througb their attorneys, if any. all parties inter
eated in said award of the time and place at which tbe court which tried tbe 
condemnation proceedins will determine the conflicting claims to said award. 
At said time and place tbe court ahall make such determination and order 
the distribution of 'the money held by the county clerk in accordance there
with. 

(e) The judgment creditor may atate in the affidavit any fact or faets 
tending to establish the lalmtity of the iudgment' debtor. No public of
ficer or employee shal! be liable for failure to perform any duty imposed by 
this ,,,,,tion unless ."fficient information is furnished by the abstract or 
transcript together with the affidavit to enable him in the exercise of rea~ 
sonable diligence to ascertain such identity therefrom and from the papers 
and records on file in the office in which he works. The word "office" 
a. used herein does not include any branch or subordinate office located in 
a different city. 

{f) )ifstlliflg ia \his seeM6ft Bltt!d) atltfteri~ t-be :Sling of Mll abatlaet or 
tNR5el'i,t 6Jl8 HHdlWit ..,.iRst 8:RY Vsft&'E!8, eP 30's.:. e'Ri~ toe tile eer{ 
ePft8:t', I:.i:e:lt'e:MMi C""ePft8Pj SeC!,et.,y sf State, Cant:reUel'. 'fleas,,"., Blul 
t~PBey Eieneral. 
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fl!!1 ill 

2, fees received by a state agency under this section shaD he de
posited to the credit of the fund from which payments were, or would be, 
made on account of a gamishlnent under this section. i'e. &lie p\ll'jl ••• of 
tala ,&if8fl1&J1lt, 'BYR\el\tt.s t.am t"ke State Pay Ben Be~;BkiRfr FHRd she'! be 
desMea ,8J'iliefltB Malle #rSIlt thE! ElIfi8 eat sf 'Jj hiM Rl9BSYt ia lRee' fllleb
F'AYJR8R\i We" hYsioH'ea iia 8a.i.Q....1:.e~Dtf {YRS, 

(g) This section does not authorize the withholding of earnings 

of a public employee. The earnings of a public employee may be with

held only pursuant to Chapter 2.5 (ccmmencing ~!i th Section 723.10). 
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Sec. 9 . Chapter 2.5 (commencing ~ith Section 723.10) is added 

to Title 9 of Part 2 of the Code of Civil Procedure, to read: 

CHAPTER 2.5. EARNINGS PRarECTION LAW 

Article 1. Short THle; Definitions 

§ 723.10. Short title 

723.10. This chapter shall be known and may be cited as the 

"Earnings Protection Law." 
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§ 723.11. Definitions 

723.11. As used in this chapter: 

(a) "Earnings" means compensation payable by lin employer to 

an employee for services performed by such employee for such employer 

whether denominated as wages, salary, commission, bonus, or otherwise. 

(b) "Employee" means an individual who performs services subject 

to the control of an employer as to both what shall be done and how it 

shall be done. 

(c) "Employer" means a person for whom an individual performs 

services as an employee. 

(d) "Judgment" includes a support order. 

(e) "Judgment creditor" means tJ;.e person in favor of whom a judg

ment is rendered and includes his representative. 

(f) "Judgment debtor" means the person against whom a judgment 

is rendered. 

(g) "State Administrator" means the Department of Industrial 

Relations. 

Comment. Section 723.11 states definitions used in applying this chap

ter. Subdivisions (a), (b), and (c) make clear that this chapter deals 

only with the garnishment or withholding of earnings for services rendered 

in an employer-employee relationship. Subdivisions (b) and (c) are based 

on the common law requirements for such relationship. It should be noted 

that an employee my be given considerable discretion and still be an em

ployee so long as his employe' '\s the legal right to control both method 

and result. However, no attempt is made here to incorporate specific case 
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law arising out of situations involving problems and issues unrelated to 

the purposes and procedures relevant in applying this chapter. 

The term "earnings" embraces all remuneration "whether denominated 

as wages, salary, commission, bonus, or otherwise." The infinite variety 

of forms which such compensation can take precludes a more precise statu

tory definition. Accordingly, the state Administrator, who is authorized 

and directed to adopt "such rules and regulations as are reasonably 

necessary for the purpose of administering ••• this chapter," '1111 be 

required in some circumstances to provide rulings consistent with the statu

tory definition as to whether certain items are "earnings." See Section 

723·156. 

Unlike the definition of "earnings" used in Title III of the federal 

COnsumer Credit Protection Act of 1968, the term used here does not include 

"periodic payments pursuant to a pension or retirement program." Separate 

treatment is accorded such payments under Section 690.18. 

It might be noted, however, that money ~ in both public and private pen

sion and retirement funds is generally exempt !rem execution. See Section 

690·18. M:lreover, the term "earnings" is restricted to compensation 

payable to an employee. Contributions by an employer to such pension and 

retirement funds, where the employee has no right to immediate withdrawal, 

would therefore not be considered payable to the employee and would not be 

subject to the earnings withholding procedure. 

-29-



Article 2. General 

§ 723.20. Chapter exclusive procedure for withholding earnings 

723.20. The earnings of an employee shall not be required to 

be withheld for payment rJ: a debt by means of any judicial procedure 

other than pursuant to the provisions of this chapter. 

COI1IIIIent. Section 723.20 makes the Earnings Protection law the ex

clusive judicial method of compelling an employer to withhold earnings. 

Attachment of earnings before judgment is abolished by subdivision (b) of 

Section 690.6. For provisions relsting to vOluntary wage assignments, 

see labor Code § 300. See also Civil Code § 4701. This chapter has no 

effect on judgment collection procedures that do not involve the withhold

ing of an employee's earnings. See, e.g., Sections 690.7; 69C.75 

(bank accounts); Section 69C.18 (retirement funds). 

Of course, the Earnings Protection ~w has no effect on matters that 

are preempted by the federal law, such as federal bankruptcy proceedings 

and federal tax collection procedures. ~, Int. Rev. Code of 1954, 

§ 6334( c). 
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§ 723.21. Levy made by earnings withholding order 

723.21. 1\ levy upon the earnings of' a judgment debtor shall be 

made by an earnings withholding order, directed to his employer, 

in accordance with this chapter. 

-31-



§ 723.22. Continuing withholding order 

723.22. Except as otherwise provided in this chapter, receipt 

by an employer of an earnings withholding order: 

(a) Constitutes a lien upon unpaid earnings of the employee 

and upon his future earnings as earned, such lien to continue for 

a period of one year from the date the earnings became payable; and 

(b) Imposes upon the employer a continuing duty to withhold 

from the employee's earnings amounts in accordance with the earnings 

withholding order and to pay over those amounts to the person speci

fied in the order. 
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§ 723.23. Expiration date of withholding order 

723.23. Except as otherwise provided by statute, an earnings 

withholding order expires four ronthll after the last day of the 

pay period during which the employer receives the order. 

COIlIIIIent. Section 723.23 provides the general rule for expiration of 

an earnings withholding order. In some cases, the earnings withholding 

order is not limited to the four-month period. See Sections 723.26 (sup

port); 723.27 (state taxes). See also Civil Code Section 4701 (child 

support) . Moreover, the earnings withholding order rey terminate before 

the end of the four-month period for any of the reasons listed in Section 

723.24 or its operation may be suspended for a period. See,~, Section 

723.29; Labor Code Section 300. However, generally speaking, the employer 

is required to withhold earnings pursuant to the order from each paycheck 

paid to the employee during the described period. The employer is not re

quired to attempt to, or permitted to, prorate the employee's earnings 

actually earned during such period. Thus, assume an employee's pay period 

ends, and he is paid, on the first and fifteenth of each month, and an 

earnings withholding order is received on July twenty-sixth. The order is 

effective when received; and,if not terminated earlier, it will expire upon 

December second. Thus, the employer is required to withhold a full share 

from the August first paycheck, even though this paycheck includes amounts 

earned before receipt of the order. The employer will continue to withhold 

pursuant to this order until after the December first paycheck. 
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§ 723.24. When earnings withholding order terminates 

723.24. An earnings withholding order terminates when any of 

the following occurs: 

(a) The employer receives a modified order, or a notice of 

termination of the order, from the judgment creditor or the court 

clerk. 

(b) The employer receives a certified copy of a satisfaction of 

judgment. 

(c) The employer has wi thbeld the full amount specified in the 

order from the employee's earnings. 

Comment. The events listed in subdivisions (a) through (c) of Section 

723.24 will terminate any earnings withholding order in effect at the time 

they occur, despite a later expiration date for the order as provided in 

Section 723.23. 

Subdivision (a) reflects the fact that a court may modify or even 

terminate a prior withholding order. See Sections 723.29(c)(improper 

voluntary agreement); 723 .103(b)( fraudulent consent order); 

723.110 (court modification due to substantial change in the debtor's posi

tion--significant alterations in earnings, hardship occurrences, and the 

like) . 

Subdivision (b) provides for termination whenever the employer receives 

a certified copy of a satisfaction of judgment thus notifying him that the 

underlying debt has been satisfied. The judgment creditor has an affirma

tive duty to so inform the emn" 'Fer of the satisfaction. See Section 723.32. 
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§ 723.24 

Subdivision (c) specifies that the withholding order ends when the 

fUll amount specified in the order has been withheld. 

It should be noted that only in the circumstances listed above is the 

order tenninated. Thus, an order is not tenninated by the discharge or 

suspension of an employee and, if the employee is rehired or returns to work 

during the order's effective period, the employer must resume payment pur

suant to the order. An earnings withholding order is suspended, rather than 

tenninated, by the receipt of a tax collection withholding order. See Sec

tion 723.27 and Comment thereto. Similarly, although the creditor may 

agree to terminate his order (Section 723.24(a», an earnings withholding 

order is generally suspended, rather than terminated, by agreement of the 

parties. See Section 723.29 and Comment thereto. An order may be suspended, 

1. e. , withholding may be delayed for a short period where a prior a ssign

ment of wages is in effect. See Labor Code Section 300(c). Such suspen

sions of an order do not, however, extend the four-month expiration date 

of the order. 

An earnings withholding order may also be affected by federal bank

ruptcy proceedings. The state garnishment procedure provided here is, of 

course, subordinate to the federal law governing bankruptcy proceedings. 
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§ 723.25. Priority of orders generally' 

723.25. Except as otherwise provided in this chapter: 

(a) An employer shall withhold and pay over earnings of a judg-

ment debtor pursuant to the first withholding order which the employer 

receives. If the employer receives two or more orders on the same day, 

he shall comply with the order issued pursuant to the judgment first 

entered. If two or more orders received on the same day are also based 

on judgments entered upon the same day, the employer shall comply with 

whichever one of such orders he selects. 

(b) If at any t1me when an earnings withholding order is in effect 

the employer receives another earnings withholding order for the same 

JudSJDent debtor, the employer shall not withhold earnings pursuant to 

the subsequent order. In such a case, the employer shall notify the 

Jud8lDent c:reditor who served the subsequent order that a prior order 

is in effect and shall accampany the notification with the form pre-

scribed by Section 723.125. 

camuent. Section 723.25 establishes the rules governing priority of 

earnings withholding c~er,s. Generally speaking, the first order received 

is given priority. Occasionally, two or more orders will be received on the 

same day. In this Situation, the employer must comply with the order which 

was issued pursuant to the judgment first entered. The date of entry of 

judgment will be indicated on the face of the order. See Section 723.124. 

In rare instances, orders received the same day will also be based on judg-

ments entered the same day. In this Situation, the employer. 'has complete 

discretion to choose the order with which he will comply. He must, of course, 

comply with one of these orders. For exceptions to these basic priority 
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rules, see Sections 723.26 (support orders) and 723.27 (state taxes) and 

the Comments thereto. 

Unless the subsequent earnings withholding order is for state taxes 

or for support, an order received while another is in effect is void. 

Hence, with the exceptions noted, an order to withhold for a second in

debtedness received while the first order is in effect does not offer a 

basis for discharge of the employee. See labor Code Section 2929 and 

Comment thereto. 

It should be noted that an earnings withholding order remains "in 

effect" until it expires or is "terminated." See Sections 723.23 (expira

tion) and 723.24 (termination). In some circumstances, the operation of 

an order may be suspended, but the order itself is not terminated; hence, 

an employer must comply with subdivision (b) of this section. See, e.g., 

Section 723.29 (VOluntary agreement suspending operation of order); labor 

Code Section 300 (suspension where prior assignment in effect). 
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§ 723.26. Orders for support 

723.26. (a) As used in this section, "withholding order for 

support" means an earnings withholding order to enforce a court order 

for the support of any person. 

(b) Notwithstanding any other provision of this chapter: 

(1) A withholding order for support shall be denoted as such on 

its face. 

(2) The restrictions on earnings withholding contained in sec

tions 723.50 and 723.51 do not apply to a withholding order for support. 

(3) A withholding order for support remains in effect as a 

continuous withholding order until it expires by its terms or the court 

orders its modification or termination. 

(4) Regardless whether any other earnings withholding order is 

already in effect, an employer who receives a withholding order for 

support shall withhold and pay over earnings of the employee pursuant 

to such order or orders. 

(5) An employer shall withhold earnings of an employee pursuant 

to both a withholding order for support and another earnings withholding 

order simultaneously, but the amount withheld pursuant to the withholding 

order for support shall be deducted from the earnings of~the 

employee in computing the amount to be withheld under the other order. 

Comment. Section 723.26 provides special rules for an earnings with

holding order to enforce a court order for the support of any person, including 

a former spouse of the judgment debtor. An earnings withholding order for 

support is given a different effect than other withholding orders: it is 

effective until modified or terminated by the issuing court; it is unrestricted 
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in amount; even when in effect, it does not necessarily preclude withholding 

on either a prior or subsequent order. 

The amount specified in the earnings withholding order for support is 

always withheld first from the support obligor's earnings and paid over to 

the person specified in that order. However, a prior order remains in 

effect, and a judgment creditor may still obtain an earnings withholding 

order even where there is already in effect a prior earnings withholding 

order for support. Where there are, thus, two orders--one for support and 

one for other obligations--in effect, the amount withheld for support is 

deducted from the employee's earnings in~etermining the amount to be· 

withheld pursuant to the other order. See Section 723.50 and the Comment 

thereto. 

Paragraph (2) of subdivision (b) makes clear that the "hardship" 

exemption provided by Section 723.51 cannot be asserted to defeat an appli

cation for a support order. This continues prior law. See,~, Bruton 

v. Tearle, 7 Cal.2d 48,57, 59 P.2d 953, (1936); Rankins v. RaDk~ns, 52 

Cal. App.2d 231, 126 P.2d 125 (1942). However, notwithstanding this rule, 

the court, upon proper application, has the power both to make an equitable 

division of the husband r s earnings or to modify the order for support upon 

which the earnings withholding order is based. See Bruton v. Tearle, suprai 

Ra nkins v. RankiIl$., supra. 
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§ 123.21. Orders for state taxes 

123.21. (a) As used in this section, "withholding order for 

taxes" means an earnings withholding order for the collection of a 

judgment for any state tax, including penalties and interest. 

(b) Notwithstanding any other provision of this chapter: 

(1) A withholding order for taxes shall be denoted as such on 

its face. 

(2) Subject to Sections 723.50 and 723.51, a withholding order 

for taxes shall remain in effect as a continuous withholding order 

until the amount specified in the order has been paid in full. 

(3) Subject to paragraph (4), an employer who receives a with

holding order for taxes shall withhold and pay over earnings of the 

employee pursuant to such order and shall cease to withhold earnings 

pursuant to any prior order except a withholding order for support under 

Section 123.26. 

(4) The employer shall not ,Ii thhold earnings of the employee 

pursuant to a withholding order for taxes if a prior withholding order 

for taxes is in effect; and, in such case, the subsequent withholding 

order for taxes is subject to subdivison (b) of Section 723.25. 

(5) When an employer ceases to withhold earnings of the employee 

pursuant to paragraph (3), he shall notify the judgment creditor who 

obtained the prior order that a supervening withholding order for taxes 

is in effect. 

(6) When the withholding order for taxes has been satisfied, the 

employer shall withhold and pay over earnings on the prior order 

referred to in paragraph (3) if it is still in effect. 
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Comment. Section 723.f!r provides an exception to the general rule 

governing priority of earnings withholding orders. An order based on a 

judgment for unpaid state taxes, including penalties and interest, takes 

priority over any prior order except one for state taxes or for support. 

As indicated in the Comment to Section 123.26, a support order always 

takes priority over any other order. Thus, where a support order is in 

effect and a subsequent tax order is received, the employer will continue 

to withhold for support, and the amount withheld pursuant to the tax order 

will be dependent upon the ~mount of earnings le~'after substracting the 

amount uithheld pursuant. to the support order. See the Cominent to"Section 

~23.50. However, uhere the prior order is for the' collection of a debt 

'other than' for taxes or support, a tax order displaces the prior order, and 

the employer must ~ibbhold pursuant' to the tax order until the tax debt 

is completely paid. If the earnings withhOlding order for taxes is satis~ 

nea. before the expiration of the prior order (Section 723.23), the 

employer must then again withhold pursuant to the prior order. Where there 

is a prior tax order in effect, the second tax order is void, and the 

employer must comply uith subdivision (b) of Section 723.25. That is, he 

may not withhold pursuant to the second order, and he must properly notify 

the agency which obtained the second order. 

Section 723. f!r deals only ,;1th orders for the collection of ~ 

taxes. The collection of federal taxes is accomplished pursuant to federal 

law and cannot be limited by state law. See Int. Rev. Code of 1954, 

§ 6334(c). 
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§ 723.28. Withholding order for costs and interest 

723.28. Subject to Section 723.111, after 

the amount stated as owing in the earnings withholding order is paid, 

the judgment creditor may apply for issuance of another earnings 

withholding order covering costs and interest that may have accrued 

since application for the prior order. 

Comment. Section 723.28 makes clear that a judgment creditor must 

apply for another earnings withholding order to recover costs and interest 

that accrue following the application for a prior order. To illustrate: 

1\ creditor obtains E! judgment l<hich his debtor does not pay. The creditor 

applies for and secures an earnings withholding order directed to the 

debtor's employer. The application and order require payment of only those 

amounts owing at the time of the application for this order. See Sections 

723.120 (application for issuance of earnings withholding order); 723.}24 

(form of earnings \;1 thholding order). After the application for this 

order, further costs may, and interest on the judgment will, accrue. If 

the creditor wishes to recover these amounts by wage garnishment, he must 

apply for another earnings withholding order, following the same procedure 

as before. This application and order is subject to the same general re

quirements as any other order. It is not entitled to any priority over the 

orders of other creditors,and the creditor is required to comply with the 

waiting period prescribed by Section 723.111. 

-42-



§ 723.29. Agreement between debtor and creditor 

723.29. (a) The judgment debtor and the judgment creditor my 

at any time agree in writing that the amounts to be 1dthheld pursuant 

to an earnings withholding order are to be lesser amounts than the 

amounts specified by the order or the amounts that would be permitted 

to be withheld pursuant to Section 723.50. Upon receipt of written 

notification from the judgment creditor of such agreement and of the 

amounts to be withheld pursuant to such agreement, the employer of 

the judgment debtor shall withhold such amounts and pay them over to 

the judgment creditor as provided in this chapter. 

(b) The judgment debtor and the judgment creditor may at any 

time agree in writing that the employer of the judgment debtor is to 
discontinue withholding on an earnings withholding order pursuant to 

which the judgment debtor's earnings would otherwise be withheld so that 

the judgment debtor may make payments to the judgment creditor in 

accordance with a voluntary p8yme11t plan. Upon receipt of written 

notification from the judgment creditor of such agreement, the employer 

of the judgment debtor shall discontinue withholding earnings pursuant 

to the earnings withholding order. If the judgment debtor fails to 

make payments in accordance with the voluntary payment plan, the judg-

ment creditor may serve a written notice upon the employer informing 

him of such fact, and directing him to commence withholding pursuant 

to the prior earnings withholding order. Upon receipt of such notifi-

cation, the employer shall withhold earnings pursuant to the earnings 

withholding order as provided in this chapter for all pay periods 

ending after receipt of the notice from the judgment creditor until the 

order expires or terminates. 
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( c) An agreement made pursuant to this section suspends the 

operation of the order superseded by the agreement but does not 

affect the expiration date of such order. An employer shall not 

withhold earnings pursuant to any other earnings withholding order 

(except one issued under Section 723.26 or 723.27) during this sus

pension period unless a court, at a hearing held at the request of 

the person seeking the other order, finds that the agreement was not 

based on a bona fide debt or was not made in consideration of the 

debtor's needs for himself or his family or was made to defraud other 

creditors, and on that ground terminates the order superseded by the 

agreement. The burden of proof on the issue whether the order super

seded by the agreement should be terminated is on the parties to the 

agreement. 

Comment. Section 723.29 is included to permit the judgment debtor and 

judgment creditor to work out a payment plan and avoid the need for a court 

determination whether the judgment debtor is entitled to have a portion of 

his earnings exempt under Section 723.51 ("essential for the support of him

self or his family"). Subdivision (a) of Section 723.29 recognizes an 

agreement that reduces the amount an employer is to withhold; subdivision (b) 

recognizes an agreement where the withholding by the employer is to be dis

continued and the employee is to pay a specified amount to the judgment 

creditor pursuant to the agreement. Where the debtor fails to comply with 

the agreement, a simple procedure is afforded the creditor to reinstate the 

prior order. 
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Subdivision (c) makes clear that an agreement merely suspends the 

operation of the order which it supersedes. The order is not terminated 

(see Section 723.24) and remains "in effect" for priority purposes. See 

Section 723.25. However, this period of suspension does not change the 

expiration date of the order fixed pursuant to Section 723.23. It is neces

sary to give the agreement this effectj otherwise, the judgment creditor 

would never be willing to dispense with the court determination on the 

extent to which the earnings are exempt under Section 723.51 because to do 

so would cause him to lose his priority over other creditors. However, to 

avoid collusion between the debtor and a friend, suMi vision (c) imposes 

upon the parties to the agreement the burden of proving that there is a 

bona fide underlying debt and that the agreement was made in view of the 

debtor's needs if and when another creditor applies for an earnings with

holding order and requests a hearing on this issue. 
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§ 723.30. Payment to judgment creditor 

723.30. (a) The amount required to be withheld pursuant to an 

earnings withholding order shall be paid to the ~erson specified in 

the order within 15 days after each payment of earnings is made to 

the em~loyee. 

(b) Not<l1thstanding subdivision (a), the em~loyer may elect to 

send the money withheld pursuant to an earnings ,dthho1ding order to 

the ~erson specified in the order in regular monthly payments made not 

later than the fifteenth day of each month. The initial monthly pay

ment shall include all amounts required to be withheld from the earn

ings of the employee during the preceding calendar month up to the 

close of the employee's payroll period ending closest to the last day 

of that month, and thereafter each monthly payment shall include 

amounts withheld from the employee's earnings for services rendered 

in the interim up to the close of the employee's payroll period end

ing closest to the last day of the preceding calendar month. 

(c) Notwithstanding subdivisions (a) and (b), an employer is 

not required to pay over an amount withheld that is less than .$l0 

until the accumulated amount that has been withheld and not paid over 

reaches $10. This subdivision does not apply where it appears that 

no additional money will be withheld from the employee's earnings 

pursuant to the particular earnings withholding order. 
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§ 723.31. Judgment creditor to furnish receipt for payment 

723.31. 'lithin 10 days after he receives any payment pursuant 

to an earnings withholding order, the judgment creditor shall send 

the judgment debtor a receipt for such payment by first class mail. 

Comment. The receipt required by Section 723.31 not only provides 

the judgment debtor with a record of payments made on the judgment but 

also enables the judgment debtor to determine whether his employer has 

paid the amount withheld from his earnings to the judgment creditor. 
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§ 723.32. Creditor required to notify employer when judgment satisfied 

723.32. If the judgment pursuant to which the earnings with

holding order is issued is satisfied prior to the time the earnings 

withholding order expires under Section 723.23, the judgment creditor 

shall promptly file a satisfaction of judgment in the court which 

issued such order and shall send a certified copy of such satisfac

tion to the judgment debtor's employer. 

Comment. Section 723.32 insures that an employer withholding earnings 

pursuant to an order will be promptly notified when the judgment pursuant 

to which the order was issued is satisf'ied. In many cases, the employer 

will be aware of the satisfaction by virtue of having himself withheld the 

amount necessary to satisfy the judgment. See Section 723.24(c}. However, 

often the judgment will be satisfied by additio~l payments from the debtor 

or througb other debt collection procedures instituted by the creditor. 

Regardless of which situation occurs, the creditor has the duty to promptly 

notify the employer of the satisfaction by sending him a certti'ied copy of 

such satisfaction. For the creditor's general duty to furnish the debtor a 

satisfaction of judgment, see Section 675. 
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Article 3. Restrictions on Earnings Withholding 

§ 723.50. Maximum amount of earnings that may be withheld 

723.50. (a) As used in this section, "nonexempt earnings" for 

any workweek means the earnings of the judgment ,debtor for that " 

workweek less the sum of the following: 

(1) An amount equal to the amount that would be withheld for 

federal income tax purposes from the same amount of earnings • 

of a single person who claims one exemption. 

(2) An amount equal to the amount that would be withheld for 

federal social security tax purposes from such amount of earnings. 

(3) An amount equal to the amount that would be withheld for 

state unemployment insurance taxes from such amount of earniDgs. 

(4) An amount equal to the amount that would be withheld for 

state income tax purposes* from the same amount of earnings of 

a single person who claims one exemption. 

(5) The basic minimum exemption. 

(b) The basic minimum exemption is eighty dollars ($80) on July 

1, 1972. On July I of each year thereafter, this exemption shall be 

increased or decreased by that amount which is produced by multiplying 

the then current exemption by the percentage by which the figure 

representing the California consumer price index as compiled and re-

ported by the California Department of Industrial Relations has 

*This is drafted in anticipation of the adoption of a state system for with
holding of personal income taxes. 
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increased or decreased frcm January 1 of the last calendar year in 

which a recomputation was Ill9.de to January 1 of the current year. 

Such recomputation shall be made by the State Administrator but shall 

be Ill9.de only if the cumulative percentage of change from the last year 

in which a recomputation was made to the current year is equal to or 

greater than five percent (5%). 

(c) Except as otherwise provided in Sections 723.26 and 723.106 

the maximum amount of the earnings of a judgment debtor in any workweek 

which can be withheld pursuant to this chapter is twenty percent (20%) 

of his nonexempt earnings. If the amount withheld is not a multiple 

of one dollar ($1), it shall be rounded upward to the next higher 

multiple of one dollar ($1). 

(d) The State Administrator shall prescribe by regulation the 

method of computing the amount to be withheld in the case of earnings 

for any psy period other than a ;leek, which method shall be substan

tially equivalent in effect to that prescribed in subdivision (c). 

(e) The State Administrator shall prepsre withholding tables for 

determining the amount to be withheld from the earnings of employees 

for representative pay periods. The tables may prescribe the amounts 

to be withheld according to reasonable earnings brackets, which amounts 

shall be within one percent of the amounts computed under subdivision 

(e) or (d). The tables prepared by the State Administrator pursuant 

to this subdivision shall be used to determine the amount to be with

held in all cases where the tables permit computation of the amount to 

be withheld. 
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Comment. section 723.50 provides the standard exempti~n applicable to 

all earnings withholding orders other than orders for support and orders 

based on multiple sources of earnings. See Sections 723.26 (support) and 

723.106 (multiple sources of earnings). See also Section 723.51 (exemption 

obtained by special hardship showing). 

Section 723.50 reflects policies similar to those underlying Sections 

302 and 303 of the federal Consumer Credit Protection Act. In determining 

the amount of the debtor's earnings subject to garnishment, under both this 

section and the federal lau, certain basic amounts withheld pursuant to law 

are first deducted. Federal law requires the deduction of all amounts 

actually "required by law to be withheld." For example, the amount actually 

withheld for federal income tax purposes from the debtor's earnings is 

deducted in determining his earnings subject to garnishment ("disposable 

earnings"). Thus, a debtor claiming a greater number of exemptions will 

have less withheld and therefore more subject to garnishment. This produces 

the anomalous situation that a debtor with a large family and greater needs 

may have more earnings garnished than a single debtor with the same gross 

income and with more limited needs. Moreover, the federal statute does not 

elaborate upon what are considered to be "amounts required by law to be 

withheld." To alleviate these problems, Section 723.50 specifies precisely 

the amounts to be deducted in determining the portion of the debtor's earn

ings which are subject to garnishment ("nonexempt earnings"). These i.tOlllllt. 

are related to the types of deductions made under federal law; i.e., they 

are based on the amounts withheld for federal and state income taxes, social 
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§ 723·50 

See paragraphs (1)-(4) of subdivi-

sion (a). However, the amount deducted to determine nonexempt earnings is 

fixed according to. a formula. ·and is not necessarily the amount actually 

deducted from ther:delrWor.!<Hearnings. One of the major benefits of this 

l'lc.lJ.eme is that it permits tables to be prepared whiCh indicate the exact 

amount to be withheld from any given amount of earnings. Subdivision (e) 

directs the State !'.dministrator to prepare tables \rhich 'in! be distributed 

to.every employer required to withhold earnings. See Section 723.108(b)(2). 

An employer therefore need not, rake any computations but will .. s1JD:ply withhold 

pursuant to an earnings withholding order the amount·.liated 10 thee,wble!! 

provided him. 

Both the federal scheme and Section 723.50 make some provisions for 

the effect of inflation. The federal statute ~crely provides a floor based 

on the federal minimum wage. That is, the federal statute does not permit 

the creditor to reduce the debtor's weekly disposable earnings belen; an 

amount equal to thirty times the federal minimum wage. As the federal 

minimum wage is increased, this floor is increased accordingly. (Under the 

current federal law, if a debtor's disposable earnings are less than forty-

eight dollars per week, no garnishment is permitted; if his disposable 

earnings are between forty-eight and sixty-four dollars, all his disposable 

earnings above forty-eight dollars are subject to garnishment; if his dis-

posable earnings are more than sixty-four dollars a week, twenty-five per-

cent of his disposable earnings are subject to garnishment.) This floor 

is not an exemption excluded from every debtor's earnings. Moreover, the 

federal minimum wage is only a rough barometer at best of inflationary 

trends and, in the past, has moved upward spasmodically. In con-

trest, Section 723.50 provides a basic minimum exemption (initially eighty 
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dollars) that is always deducted in detennining nonexempt earnings and 

which is revised both upwards and downwards at regular intervals by the 

state Administrator in confonnity with cOOn@es in the California consumer 

price index. This scheme provides a more flexible and meaningful adjust

ment to economic trends. 
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§ 723.51. Amounts essential for family support exempt 

723.51. That portion of his earnings which a judgment debtor 

proves is essential for the support of himself or his family is 

exempt from levy under this chapter. "Essential for support" means 

required for maintenance of a basic subsistence standard of living. 

Comment. Section 723.51 is based on the exemption formerly provided 

by subdivision (c) of Section 690.6. HOwever, this section omits the pro

vision for the "common necessaries of life," and the exemption provided 

here is more restrictive ("essential for support" as compared to "necessary 

for the use") than former subdivision (c) of Section 690.6. This strict 

standard recognizes that the liberal exemption provided by Section 723.50 

should be adequate except in extremely rare and unusual cases. This sec

tion is not intended to be used for the maintenance of a life style appropri

ate to the debtor's station in life or an accustomed standard while the 

debtor owes money on unsatisfied judgments a~inst him. 

-54-



Article 4. Procedure for Issuance of 

Earnings Withholding Orders 

§ 123.100. Service; recovery of costs 

123.100., (a) Service under this article shall be by personal 

delivery or by first-class mail, airmail, or certified mail, postage 

prepaid. 

(b) Notwithstanding Section 1032.6, a judgment creditor is not 

entitled to the costs of service under this chapter which exceed $I. 

(one dollar). 

Comment. Subdivision (a) of Section 123.100 specifies the means by 

which service must be accomplished under this chapter. Although personal 

service is authorized, it is anticipated that the convenience and economy 

of service by mail will result in the overwhelming use of this method. In 

any event, subdivision (b) makes clear that, regardless of which means is 

actually used, the recovery of the costs of service is limited to $1.00. 
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§ 723.101. Application for issuance of earnings withholding order 

723.10'1. (a) A judgment creditor may apply for the issuance of 

an earnings withholding order by filing with the clerk of the court 

from which the order is sought an application in the form prescribed 

by Section 723.120. 

(bl The application for an earnings withholding order shall be 

made to the court which entered the judgment pursuant to which the 

earnings withholding order is sought if the address of the judgment 

debtor's last known residence is within 150 miles of the city where 

that court is located. 

(cl In cases not covered by subdivision (bl, the application 

shall be made only to a court of similar jurisdiction as the one 

which entered the judgment in the county where the judgment debtor 

was last known to reside or, if there be no court of similar juris-

diction in such county, by a cOllrt of higher jurisdiction therein. 

An application filed under this subdivision shall be accompanied by 

an abstract of the judgment in the form prescribed by Section 674. 

Comment. Subdivisions (bl and (c) of Section 723.101 are based on 

Section 722 (proceedings supplemental to execution). 
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§ 723.102. Notice and forms to be sent to judgment debtor 

723.102. (a) At the time of filing his application for issuance 

of an earnings withholding order, the judgment creditor shall serve all 

of the following upon the judgment debtor: 

(1) A copy of the application for the earnings withholding order. 

(2) The notice of application for issuance of earnings withholding 

order in the form prescribed pursuant to Section 723.121-

(3) The form for application of judgment debtor for hearing pre

scribed pursuant to Section 723.122 and the form for the judgment 

debtor's financial statement prescribed pursuant to Section 723.123. 

Both of :,these fonns shall be provided in the number of copies required 

by the Judicial COuncil. 

(b) The documents and fonus referred to in this section shall be 

served upon the judgment debtor at his last known residence address or, 

if no such address is known, may be mailed to the judgment debtor in 

an envelope marked "Personal--Important Documents" addressed to the 

judgment debtor at the place where he is employed. 

(c) The failure of the judgment debtor to receive the notice and 

forms required to be sent by this section does not affect the validity 

of a properly issued earnings withholding order. 

Comment. Section 723.102 is designed to g:ve the judgment debtor notice 

of the imminence of an earnings withholding order so that he will be able to 

ascertain any facts which may affect the amount of the order prior to its 

issuance or reach a voluntary agreement with the creditor pursuant to Section 

723.29. For methods of service, see Section 723.100. The section also re

quires that the creditor provide the judgment debtor with the forms he needs 
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to obtain a hearing on whether the earnings withholding order should be 

issued for an amount less than the maxinnlln provided by law or should not 

be issued at all. 

If the judgment creditor fails to comply with this section, he may be 

subject to the ordinary sanctions for abuse of process and contempt, and 

any order issued may be subject to attack on grounds of intrinsic fraud. 

However, subdivision (c) makes clear that, even though the judgment debtor 

fails to receive the notice and fOrmE, the validity of the earnings with

holding order is not affected. 
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§ 723.103. Judgment creditor's acceptance of debtor's plan 

723.103. (a) If the judgment debtor files an application for 

a hearing and includes in his application a statement of the amount 

he believes should be withheld from his earnings, the judgment creditor 

may agree to the issuance of an earnings withholding order in that 

amount and file his acceptance with the court clerk prior to the hear

ing. If the judgment creditor files such an acceptance, the earnings 

withholding order shall be issued without a hearing. 

(b) Any other judgment creditor seeking an earnings withholding 

order during the effective period of an order issued pursuant to this 

section and subdivision (b) of Section 723.107, may apply for a hearing 

to determine whether the order should be modified or terminated. The 

court shall modify or terminate the order if it determines that the 

prior order was not based on a bona fide debt or was not made in con

sideration of the debtor's needs for himself or his family or operates 

to defraud other creditors. The burden of proof on the issue whether 

the order should be modified or terminated is on the judgment debtor. 

Comment. The procedure provided by Section 723.103 operates as a con

sent by both creditor and debtor to a withholding order for a stipulated 

amount. When this occurs, the court clerk issues the order in the stipulated 

amount without further hearing. However, in no event mayan order be issued 

tha t requires the withholding of an amount in excess of the maximum amount 

allowed by law. See Section 723.l07(b). See also Section 723.122(b)(form 

for application for hearing by judgment debtor). This limitation would not, 

of course, preclude a voluntary wage assignment in an amount greater than 
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that permitted under the garnishment restrictions. See Labor Code Section 

)CO. Nor does this limitation prevent the garnishment of a larger share 

from one employer in a multiple employment situation. See Section 723.106. 

To protect the rights of other creditors, subdivision (b) provides a 

procedure by which the bona fides of an order issued pursuant to an accept

ance may be examined and the order issued pursusnt to this section may be 

examined and modified or terminated where necessary. The court would ter

minate the order if it found that it was not based on a bona fide debt and 

had been obtained to defraud other creditors. On the other hand, the court 

would generally modify the order to increase the amount to be withheld in 

a case where the amount withheld pursuant to the order is clearly too little 

and operates to unjustly defer the right of the other creditor to obtain an 

earnings withholding order because satisfaction of the judgment upon which 

the first order is based is unreasonably delayed. Compare Section 723.29(c). 
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§ 723.104. Hearing on application of judgment debtor 

723.104. (a) Upon the filing by the judgment debtor of an original 

and one copy of his application for hearing and, if he claims the exemp

tion provided by Section 723.51, his financial statement, the court shall 

set the matter for hearing. The hearing shall be had within 15 days of 

the date the clerk receives the application unless the matter is con

tinued by the court for good cause. The clerk shall notify the judgment 

debtor and the judgment creditor at least 10 days before the hearing of 

its time and place. The clerk shall promptly send to the judgment 

creditor a copy of the judgment debtor's application for hearing and 

financial statement, if any. 

(b) The hearing shall proceed whether or not the judgment debtor 

or the judgment creditor or their representatives are present. The 

court shall require that the judgment debtor's claim be established by 

proof as required by law whether or not the judgment creditor or his 

representative is present at the hearing. 

(c) If the clerk receives the judgment debtor's application for 

a hearing within 15 days after the date of the notice of application 

for the earnings withholding order, no earnings withholding order shall 

be issued prior to the hearing. 

Comment. Section 723.104 sets forth certain rules relating to the hear

ing of a debtor's claims in . opposition to the issuance of an earnings with

holding order. It should be noted that a debtor is not generally limited as 

to when he may apply for a hearing. See Section 723.110(a). However, only 

if the application is received by the clerk vithin 15 days after the date of 
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notice of application for an order is the issuance of such order delayed. 

See subdivision (c). See also Section 723.107(a). 

To avoid delay in the issuance of an order, subdivision (b) requires 

that the court proceed with a hearing whether or not the parties or their 

representstives are present. A debtor should not be permitted to stsll the 

issuance of an order simply by nonappearance. This provision does not, how-

ever, of course, interfere with the court's control of its cslendar and its 

power to continue matters where appropriate. In every case, the burden falls 

on the debtor to prove his claim, whether or not the creditor appears-

in opposition. 
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§ 723.105. Court order after hearing; effect of order 

723.105. (a) If the court determines at the hearing that the 

judgment creditor is not entitled to have any amount withheld from 

the judgment debtor's earnings and paid over to him, the court shall 

so order and no earnings >Tithholding order shall be issued. Except 

as provided in Section 723.106, unless the order otherwise provides, 

the judgment creditor may not apply for another earnings withholding 

order directed to the same employer with respect to the same judgment 

debtor for a period of four months following the date of the order. 

(b) Subject to Section 723.50, if the court determines that the 

judgment creditor is entitled to have some amount withheld from the 

judgment debtor's earnings and paid over to him, the court shall make 

an appropriate order which states the amount or method of determining 

the amount of earnings to be withheld. 

Ccmnent. Subdivision (a) of Section 723.105 is designed to generally 

preclude both the debtor and his creditor from having a hearing more fre

quently than once every four months on the question whether all the debtor's 

earnings are essential to the support of himself or his family. In some 

cases, however, the court nay determine that it would be appropriate for the 

court to reconsider the matter at an earlier time and this subdivision per

mits the court to reserve the authority to revise its earlier determination 

within such time as the court orders. See also Section 723.110 (hearing 

after order issued where significant change in earnings). 
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§ 723.106. Multiple sources of earnings 

723.106. (a) As used in this section, the term "earnings" in

cludes all compensation, including tips, for services performed by an 

employee whether such compensation is received from an employer or 

from others. 

(b) Where a judgment debtor has earnings from more than one source, 

an earnings \Tithholding order may be issued based on the debtor's total 

earnings but directed to only one employer. 

(c) An employer shall not be required to withhold pursuant to thi s 

section, an amount in excess of the lesser of tbe following: 

(1) The amount of earnings otberwise payable by that employer to 

the judgment debtor; or 

(2) An amount equal to that which would be permitted to be with

beld if the total earnings of the debtor were used in computing non

exempt earnings under Section 723.50. 

(d) A judgment creditor may, at any time, request a hearing to 

prove that the judgment debtor receives earnings from more than one 

source and that the judgment creditor should be granted an order requir

ing one employer to withhold a greater amount from the earnings payable 

by that employer than he would have to withhold were he the judgment 

debtor's only source of earnings. The request shall set out the facts 

on which the judgment creditor's claim is based. The request shall be 

made to the court to which application is made for the earnings with

holding order. 

(e) The court shall set the matter for bearing after receiving the 

written request together with an affidavit stating that the judgment 

-64-



§ 723.106 

creditor has served a copy of the request for hearing in the manner 

provided in Section 723.100. The court clerk shall notify the judg

ment debtor and the jud~ent creditor at least 10 days before the 

hearing of its time and place. 

(f) The ju~nt creditor has the burden of proof on the issue of 

his right to have a greater amount withheld by one employer pursuant to 

this section. If the court finds that the judgment creditor is entitled 

to an order requiring an employer to withhold a greater amount from the 

judgment debtor's earnings than the employer would have had to withhold 

were he the judgment debtor's only source of earnings, the court shall 

make an appropriate order. 

(g) The hearing provided by this section may be combined with a 

hearing under Section 723.104. If an earnings withholding order has 

previously been issued under this section, the court, after hearing held 

at the request of either the judgment debtor or the judgment creditor, 

may modify the prior order, and the clerk shall promptly send a copy of 

the revised order to the employer of the judgment debtor. 

Comment. Section 723.106 affords a creditor an opportunity to require 

an employer to withhold more than he would otherwise withhold by a showing 

that the debtor has a greater source of earnings than that one employer. This 

can occur both where the debtor has two or more employers and where he is 

receiving "earnings," such as tips which are included here as earnings for the 

purpose of computing the amount of earnings which may be garnished. It should 

be noted that the term "earnings" used here is still limited to compensation 

for services rendered by an employee, ~, an employee-employer relationship 
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is involved, even though the compensation for the work performed may not 

came directly from the employer. l{here there are two employers, the 

creditor may, of course, apply for separate withholding orders directed to 

each; however, there may be advantages for both the creditor and debtor in 

having only one of these two employers withhold the total amount garnish

able from the debtor's combined earnings from both employers. 

-66-



§ 723.107. Issuance of earnings withholding order 

723.107. The clerk of court shall promptly issue an earnings 

withholding order in the form prescribed pursuant to Section 723.124 

if: 

(a) The judgment creditor requests the issuance of such order 

and the judgment debtor has failed to send the application requesting 

a hearing to the clerk within the time specified in subdivision (c) 

of Section 723.104; 

(b) The judgment creditor has filed an acceptance as provided in 

Section 723.103, in which case the order shall be in the amount stated 

in the application for hearing, but in no event shall the amount be in 

excess of the maximum amount allowed by law to be withheld from the 

judgment debtor's earnings; or 

(c) After hearing, the court has found that a portion of the 

earnings of the judgment debtor is subject to withholding pursuant to 

this chapter. 

COmment. Section 723.107 describes the circumstances under which an 

earnings withholding order may be issued. Subdivision (a) applies where the 

debtor has not applied for a hearing llithin 15 days from the date of the 

creditor's notice of application. See Section 723.104(c). It should be noted 

in this regard, that the order may properly issue even though the debtor never 

receives the notice provided. See Section 723.102(c) and Comment thereto. 

Subdivision (b) provides for issuance of an order where there has been 

an acceptance by the creditor of a debtor's plan for withholding. See Section 

723.103. In no event, however, may such order permit withholding in an amount 
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greater than that authorized under Section 723.50. Of course, the creditor 

and debtor nay avoid these limitations through a voluntary wage assigmnent. 

Compare labor Code Section 300. 

Subdivision (c) covers the last situation where a hearing has been 

requested and the court determines that an earnings withholding order should 

be issued. 
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§ 723.108. Transmittal of order and infonnation to employer 

723.108. (a) The earnings withholding order, together with the 

form for an employer's return prescribed pursuant to Section 723.125 

and the informational psmphlet and withholding table published by the 

State Administrator pursuant to Section 723.126, shall be served upon 

the designated employer by the judgment creditor. 

(b) An order not received by the employer within 45 days after 

its date of issuance is void. 
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§ 723.109. Employer's return 

723.109. Any employer who receives an earnings withholding 

order shall complete the employer's return on the form provided 

by the judgment creditor and shall mail it to the judgment creditor 

within 15 days from the date he receives the earnings withholding 

order. 
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§ 723.110. Hearing on judgment debtor's application after issuance of order 

723.110. (a) A judgment debtor may, at any time, apply for a 

hearing to claim an exemption under this chapter in the same Ill3.nner 

as an application is made for a hearing within the time specified in 

subdivision (c) of Section 723.104 if: 

(1) No prior hearing has been held with respect to the earnings 

withholding order, or 

(2) His earnings are at least 20'percent less than they were at 

the time of the last prior hearing on the earnings withholding_order. 

(b) When an application for a hearing is filed by the judgment 

debtor after the time specified in subdivision (c) of Section 723.104, 

the clerk shall notify the judgment creditor that the application has 

been received and shall send a copy of it and of the financial state

ment, if any, to the judgment creditor. 

(c) The court shall set the matter for hearing not later than 

15 days after the filing of the application. The court cleiL"k shall 

notify the judgment debtor and the judgment creditor at least 10 days 

before the hearing of its time and place. If, after hearing, the court 

orders that the earnings withholding order be modified or terminated, 

the clerk shall promptly send a copy of the modified"earnings with

holding order to the employer of the judgment debtor or notify the 

employer that the prior order has been terminated in accordance with 

the court's order. 
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§ 723.111. Limitation on obtaining additional earnings withholding orders 

723.111. If an employer withholds earnings pursuant to an earn

ings withholding order, the judgment creditor who obtained such with

holding order may not serve another withholding order based on the 

same judgment on the same employer requiring him to withhold earnings 

of the same employee during the 10 days following the expiration date 

of the prior earnings withholding order. 

Comment. Section 723.111 precludes a creditor who has obtained an 

earnings withholding order which has gone into effect from serving another 

order during the lO-day period following the expiration of his prior order. 

The purpose of this limitation is to give other creditors a lO-day period 

during which they can serve their earnings withholding orders while the 

original creditor is precluded from competing with them. The original 

creditor may apply for the second earnings wi thholding order either before 

or after his prior order expires. BJ.t service of the second order while the 

original order is in effect will be ineffective under Section 723.25(b), and 

service during the lO-day period following expiration of the original order 

is prohibited by Section 723.111. Of course, after the expiration of the 

10-day period, the original creditor is treated like any other creditor. 
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Article 5. Forms; Informational Pamphlet; 

Withholding Table 

§ 723.120. Form for application for earnings withholding order 

723.120. (a) The form for an application for the issuance of 

an earnings withholding order shall be executed under oath and be 

in substantially the following form: 

(Title of Court) 

(Abbreviated Title of Action) (Number of.,Action) 

APPUCATION FOR EARNINGS 

WITHHOLDING ORDER 

Issuance of an earnings withholding order is requested, as follows: 

L On (date) , a judgment was entered in favor of (name and 

address of jud~ent creditor) against (name and address of judgment 

debtor) in (name of court and volume number, page number, and whether 

entered in judgment boOk, minute book, or docket). 

Amount of Judgment as Entered: 

Add: 

Principal - - - - - - - - - - - - $ 

Attorney( s) fees- - - $ 

Interest- - - $ 

Costs - - - - $ 

Total judgment as entered- - $ 

Accrued interest to date of 
application -

Accrued costs - -

Fee for filing this application -

- - $ 

- $ 

$ 

Total- - - - - - - - - - - - $ 

Less payments and part satisfactionS - :I> 

Total accrued interest, etc., less 
payments & partial satisfactione- - $ 

Net Bllance Due on date of application - - $ 
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2. It is requested that an earnings withholding order be issued 

requiring (name and address of employer) to withhold from the judgment 

debtor's earnings the amounts allowed by law and to pay these amounts 

to (name and address of person to receive money). 

3. All notices relating to this application and any order issued 

pursuant thereto should be sent to (name and address of appropriate 

person: creditor or creditor's representative, including his collec

tion agency or attorney). 

4. I have no information or belief that the indebtedness for which 

the order is sought has been discharged by a discharge granted to the 

judgment debtor under the National Bankruptcy Act or that the prosecu

tion of this proceeding has been stayed in a proceeding under the 

National Bankruptcy Act. 

5. I have complied with the requirements of Section 723.102 of the 

Code of Civil Procedure by serving the documents and forms referred to in 

that section upon the judgment debtor on (date) at (indicate complete 

address at which served). 

(Declaration under penalty of perjury; signature) 

(b) An application for an earnings withholding order in form approved 

by the Judicial Council is deemed to comply with this section. 
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§ 723.121. Form of notice to Judgment debtor 

723.121. (a) The Judicial Council shall prescribe by rule the 

form of the notice of the application for issuance of an earnings 

withholding order. 

(b) In addition to other matters required by the State Adminis

trator, the notice shall inform the judgment debotr of all of the 

following: 

(1) The judgment creditor has asked the court to order the named 

employer to withhold from the earnings of the judgment debtor the maxi

mum amounts allowed by law and to pay these amounts over to the person 

specified in the application for the order in payment of the judgment 

described in the application. 

(2) The maximum amounts allowed by law to be withheld pursuant to 

Section 723.50. 

(3) No amount can be withheld from the earnings of a judgment 

debtor (i) for a debt which he can prove has been discharged by a dis

charge granted to him under the National Bankruptcy Act or (ii) where 

he can prove that further proceedings for the collection of such debt 

have been stayed in a proceeding under the National Bankruptcy Act. 

(4) No amount can be withheld from the earnings of a judgment 

debtor which he can prove is essential for the support of himself or 

his family. 

(5) If a judgment debtor wishes a court hearing to prove that 

amounts should not be withheld from his earnings because either para

graph (3) or (4) applies, he must file with the clerk of court two 

copies of the enclosed form entitled "Application of Judgment Debtor for 

Hearing," and, in addition, if he claims the exempt ion referred to in 
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paragraph (4), he must also file with the clerk two copies of the enclosed 

form entitled "Judgment Debtor's Financial Statement." 

(6) The court clerk will issue the earnings withholding order unless 

the juctgment debtor's application for hearing and, if required, his finan

cial statement is in the hands of the court clerk not later than 15 days 

after the date of the notice. 

Comment. Section 723.121 lists some of the information to be given to the 

judgment debtor in his notice of earnings withholding. 

Paragraphs (3) and (4) of subdivision (b) list the two most significant 

reasons for denial of a withholding order. 

The form for application for hearing and financial statement referred to 

in subdivision (b)(5) is prescribed by the Judicial Council. See Sections 

723.122 and 723.123. 

The 15-day deadline for hearing application referred to in subdiviSion 

(b)(6) is prescribed by subdivision (c) of Section 723.104. It should be 

noted that the judgment debtor may apply for a hearing after the 15-day deadline 

has passed, but such an application will not delay the issuance of the earnings 

withholding order. See Sections 723.104(c), 723.110. 
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§ 723.122. Form for application of judgment debtor for hearing 

723.122. (a) The Judicial Council shall prescribe by rule the 

form of the "Application of Judgment Debtor for Hear ing. n 

(b) The application of the judgment debtor for hearing shall be 

executed under oath. In addition to ,other matters required by Judi

cial Council, where the judgment debtor claims the exemption provided 

by Section 723.51, unless the judgment debtor claims that all his earnings 

al'e essential for the support of himself or his family, the application 

for a hearing shall indicate how much the judgment debtor believes 

should be withheld from his earnings each pay period by his employer 

pursuant to the earnings withholding order. 
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§ 723.123. Form for judgment debtor's financial statement 

723.123. (a) The JUdicial Council shall prescribe by rule the 

form for the "Judgment Debtor's Financial statement." 

(b) The financial statement shall be executed under oath and, 

in addition to other information which may be requil'ed by the Judicial 

Council, shall include' .all of theJollowing· information: 

(1) Names, age, and relationship of any persons dependent upon 

judgment debtor's income. 

(2) All sources of the judgment debtor's earnings and other income 

and the amounts of such earnings and other income. 

(3) All sources and the amounts of earnings arid· other income' of·-the 

personS_listed in paragraph (1). 

(4) A listing of all assets of the judgment debtor and of the 

persons listed in paragraph (1) and the value of such assets. 

(5) All outstanding obligations of the judgment debtor. 

(6) Any extraordinary prospective expenses that would justify a 

reduction in the amount of earnings that would otherwise be withheld 

pursuant to Section 723.50. 

(7) Whether any earnings withholding orders are in effect for the 

judgment debtor cr the persons listed in paragraph (1). 
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§ 723.124. Fonn of earnings withholding order 

723.124. (a) The earnings withholding order shall be in sub

stantially the following fonn: 

(Title of Court) 

(Number and abbreviated title of action) 

EARNINGS WITHHOLDING ORDER 

To: (name and address of employer) 

On (date) , a 

(name of judgment creditor) 

judgment was entered in favor of 

against (name of judgment debtor) 

in (name of court and volume number, page number, and whether entered 

in judgment book, minute book, or docket). 

There is owing on the judgment on the date of application for the 

earnings withholding order a net balance of .$ _____ (judgment as 

entered plus accrued interest, costs, or fees less payments and partial 

satisfactions, if any). 

You are ordered to withhold from the earnings of the judgment 

debtor the amount required by law to be withheld or the amount speci

fied in this order, as the case ID3y be, until the happening of the 

first of the following events: 

(1) You have withheld the full amount of the net balance on the 

judgment as specified in this order. 

(2) You have received a modified order or a notice of tennina

tion of the order from the judgment creditor or the court clerk. 

-79-



§ 723.124 

(3) You have·received a certified copy of a satisfaction of 

the judgment.-

(4) You have received a restraining order from a court or 

referee in bankruptcy, or a certified copy of an order of any court 

declaring the debt upon which the judgment is based to be discharged 

in bankruptcy. 

(5) You have received uritten notice from the judgment creditor 

that the amount to be withheld is to be less than the amount specified 

in the order, in which case you are to withhold the lesser amount and 

pay such lesser amount to the judgment creditor as provided by law. 

(6) You have received written notice from the judgment creditor 

that you are to discontinue withholding on tr~ earnings withholding 

order. 

(If there is no court order specifying the amount to be withheld, 

the following shall appear on the order: "The amount to be withheld 

from the judgment debtor's earnings is the m9.ximum amount permitted 

to be withheld pursuant to Code of Civil Procedure Section 723.50. 

See Informational Pamphlet and IHthholding Table.") 

(If there is a court order regarding the amount to be withheld, 

the order shall specify the amount to be withheld or the m9.nner in 

which the amount is to be computed.) 

You are ordered to pay over to (name of judgment creditor or his 

representative) at (his address) the amount required 

to be withheld pursuant to this order in the manner and within the 

times provided by law. See the Informational Pamphlet for instructions. 
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You are ordered to fill out the accompanying fonn entitled "Em

ployer's Return" and to return it by first-class mail to (name of 

judgment creell tor or his l'epresentative) at .).(~h:;:i::::s-=ad=dr:.e::.s::.s::.L.) _____ _ 

,rithin 15 days after the date you receive the earnings withholding 

order. 

For additional information, see the Informational Pamphlet. 

(b) An earnings withholding order in form adopted by the Judicial 

Council is deemed to comply with this section. The Judicial Council 

may adopt special forms for the earnings withholding orders referred 

to in Sections 723.27 and 723.28. 
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§ 723.125. Form for employer's return 

723.125. (a) The Judicial Council shall prescribe by rule the 

form of the employer's return. 

(b) The employer's return shall be executed under oath aDd, in addition 

to other matters required by the State Administrator, the form for the return 

provided" to the emplOyer shall state all of the following information: 

(1) The name and address of the person to whom the form is to 

be returned. 

(2) A direction that the form be mailed to such person no later 

than 15 days after the date the employer receives the earnings with

holding order. 

(3) The name and address of the judgment debtor and, if known, 

his social security number. 

(el In addition, the employer's return form shall require the 

employer to supply all of the following information: 

(1) 101hether the judgment debtor is now employed by the employer 

or whether the employer otherwise owes him earnings. 

(2) If the judgment debtor is employed by the employer or the 

employer otherwise owes him earnings, the amount of his .earn-

ings for the last pay period and the length of this pay period. 

(3) Whether the judgment debtor's earnings are now being with

held pursuant to a prior earnings withholding order and, if so, the 

court which issued such order, the date it was issued, and the expiration 

date Qf .such order." 
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§ 723.126. Informational pamphlet and >rithholding tables 

723.126. (a) The State Administrator shall prepare an Informa

tional Pamphlet for emploYers. 

(b) The State Administrator shall publish the informational 

pamphlet and the >Tithholding tables adopted by him pursuant to Sec

tion 723.50. He may impose a charge for copies sufficient to recover 

the cost of printing. 
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Article 6. Remedies 

Comment. The statutory remedies contained in this article are supple

mental~ to, and do not supersede, any common law remedies that would be 

available to any of the parties for violation of any provisions of this 

chapter. 

-84-



§ 723.130. Enforcement of orders 

723.130. Any order of the court made pursuant to this chapter may 

be enforced by the court by contempt or by such other order as the court 

in its discretion may deem necessary. 

Comment. Section 723.130 makes clear the power of the court to compel 

obedience to its orders. See Sections 128 and 1209(5). See generally Part 3, 

Title 5 (Sections 1209-1222). 
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§ 723.131. Remedies of Judgment creditor 

723.131. If an employer fails to withhold or to pay aver the amount 

he is required to withhold and pay over pursuant to this chapter, the 

judgment creditor may bring a civil action against such employer to re

cover such amount. 

CODIlIent. Section 723.131 authorizes suit by a creditor against an employer 

both where the employer fails to withhold properly and where he fails to pay over 

am()l.ll>t.s withheld. Where the employer has not withheld sufficient amounts frem 

the debtor's earnings, he may have indemnity from the Judgment debtor but, to 

satisfy any indemnity judgment, he may only execute on the debtor's earnings 

in accordance with the provisions of this chapter. 

Of course, in addition to the remedy Section 723.131 provides to the judg. 

ment creditor, the court has the power to compel obedience to its orders through 

exercise ~ the contetnPt power. See Sect10n 123.13(l aDd Canment. thereto. 
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§ 723·132 

§ 723.132. Fraudulent withholding by employer 

723.132. If an employer withholds earnings pursuant to this 

chapter and, with knowledge and intent to defraud either the judg

ment creditor or the judgment debtor, fails to pay such withheld 

earnings over to the judgment creditor, the employer is guilty of 

a misdemeanor. 

Comment. Section 723.132 is based on Labor Code Section 227 (failure 

to make agreed payments to health, welfare, or similar fund). 
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§ 723.133. Employer may rely on orders and notices proper on their face 

723.133. Notwithstanding any other provision of this chapter, an 

employer who acts in good faith in compliance with any order or notice 

which is proper on its face shall not be subject to liability for such 

action. 

Comment. Section 723.133 makes clear that an employer is protected from 

liability where he complies with an order or notice which appears proper on 

its face. Occasionally, through mistake, inadvertence, or even deliberate 

misconduct, an employer will be sent an order or notice which appears valid 

but which has been improperly obtained or falsified. The employer is not re

quired in such circumstances to go beyond the document itself and is not 

subject to liability where he complies in good faith with its directions. 
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Article 7. Administration and Enforcement 

§ 723.150. State Administrator 

723.150. (a) Except for those duties imposed on the Judicial Council, 

The'Department ·of Industrial Relations, referred to in this chapter as the 

State Administrator, shall administer and enforce this chapter. 

(b) The State Administrator shall receive and act on c~laints 

and mBlf, on his own initiative: 

(1) Take action designed to obtain voluntary c~liance with 

this chapter. 

(2) Commence proceedings to enforce compliance with this chapter. 
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§ 723.151. Warning to innocent violator 

723.151. If the state Administrator determines that the public 

interest will be adequately served by such action, he may give a 

person who violates this chapter as a result of an innocent or a 

negligent but good faith mistake a suitable written notice or warning 

in lieu of using any other means available to enforce this chapter. 

Comment. Section 723.151 is based on Health and Safety Code Sections 

26332 and 26555. 
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§ 723.152. Conference with suspected violator 

723.152. If the State Administrator has reason to believe that 

any violation of this chapter has occurred or is threatened, he may 

give written notice to the suspected violator to arrange a conference 

with the suspected violator or his authorized representative for the 

purpose of ascertaining the facts relating to the-suspected 

violation_ and, if it appears that a violation has occurred or is 
• 

threatened, to arrive at an adequate and effective means of correcting 

or preventing the violation. 

Comment. Section 723.152 is based on Section 12533 of the Government 

Code, which relates to the powers of the Attorney General in connection with 

health care service plans. 
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§ 723.153. Cease and desist order 

723.153. (a) The State Administrator, acting in the name of the 

people of the State of California, may issue an order directing any 

person to cease and desist from engaging in any act or practice in 

violation of any provision of this chapter. 

(b) Within 15 days after service of the order of cease and desist, 

the respondent may request a hearing on the question of whether acts 

or practices in violation of this chapter have occurred. The hearing 

shall be conducted pursuant to Chapter 5 (commencing with Section 11500) 

of Part 1 of Division 3 of Title 2 of the Government Code, and judicial 

review shall be available as provided by Section 11523 of the Government 

Code. 

Comment. Section 723.153 is based on Section 12534 of the Government 

Code, which relates to pcwers of the Attorney General in connection with 

health care service plans. 
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§ 723.154. Injunctive relie~; ~ailure to comply "ith cease and-desist order 

723.~54. In case of any violation of this chapter, i~ the 

violator does not comply with a cease and desist order issued pursuant 

to Section 723.153, the State Administrator, acting in the name o~ the 

people o~ the State of Cali~ornia, may institute a proceeding to ob

tain injunctive relie~ or other appropriate relie~ in the superior 

court in and ~or the county in which the violation occurs or in which 

the principal place o~ business o~ the Violator is located. Any pro

ceeding under this section shall con~orm to the requirements o~ Chap

ter 3 (commencing with Section 525) o~ Title 7 o~ Part 2 o~ the Code 

o~ Civil Procedure, except that the State Administrator shall not be 

required to allege ~acts tending to show the lack o~ an adequate re

medy at law or tending to show irreparable damage or loss. 

Comment. Section 723.154 is based on Section 12535 o~ the Government 

Code, which relates to powers o~ the Attorney General in connection with 

health care service plans. 
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§ 723.155. Injunctive relief pending administrative adjudication 

723.155. Whenever the State Administrator has reasonable cause to 

believe that there has been any violation of this chapter and that sub

stantial and irreparable injury will be unavoidable if injunctive relief 

is not obtained pending final adjudication pursuant to Section 723.153, 

the State Administrator, acting in the name of the people of the State 

of California, may institute a proceeding to obtain such injunctive 

relief or other appropriate relief in the superior court in and for the 

county in which the violation occurs or in which the principal place of 

business of the violator is located. Any proceeding under this section 

shall conform to the requirements of Chapter 3 (commencing with Section 

525) of Title 7 of Part 2 of the Code of Civil Procedure, except that 

the State Administrator shall not be required to allege facts tending 

to show the lack of an adequate remedy at law. 

Comment. Section 723.155 is based in part on Section 12535 of the Govern

ment Code, which relates to powers of the Attorney General in connection with 

health care service plans. This section makes clear the power of the State 

Administrator to obtain judicial injunctive relief in circumstances where 

normal administrative procedures would be inadequate. 

-94-



§ 723.156. Rules and regulations 

723.156. The State Administrator, in accordance with the provi

sions of Chapter 4.5 (commencing with Section 11371) of Part 1 of 

Division 3 of Title 2 of the Government Code, shall adopt, amend, and 

repeal such rules and regulations as are reasonably necessary for the 

purpose of administering and enforcing this chapter and as are not 

inconsistent with this chapter. 
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§ 723.157. Investigatory powers 

723.157. For the performance of his duties, the State Adminis

trator has the powers conferred by Article 2 (commencing with Sec

tion 11180) of Chapter 2, Part 1, Division 3, Title 2 of the 

Government Code. 
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§ 723.158. Liaison with federal administrator 

723.158. The State Administrator shall perform all acts required 

by the Administrator of the Wage and Hour Division of the United States 

Department of Labor as conditions to exemption of this state from the 

earnings garnishment provisions of the Consumer Credit Protection Act 

of 1968, including, but not limited to: 

(a) Representing and acting on behalf of the state in relation 

to the Administrator of the Wage and Hour Division and his represen

tatives with regard to any matter relating to, or arising out of, the 

application, interpretation, and enforcement of the laws of this 

state regulating withholding of earnings. 

(b) Submitting to the Administrator of the Wage and Hour Division 

in duplicate and on a current basis, a certified copy of every statute 

of this state affecting earnings withholding , and a cer-

tified copy of any decision in any case involving any of those statutes, 

made by the Supreme Court of this state. 

(c) Submitting to the Administrator of the Wage and Hour Division 

any information relating to the enforcement of earnings withholding 

laws of this state which he may request. 

Comment. Section 723.158 authorizes the State Administrator to do 

whatever is required by the federal administrator to obtain and maintain 

a state exemption from the earnings garnishment provisions of the Consumer 

Credit Protection Act. A similarly broad grant of power as that contained 

in the first paragraph of Section 723.158 is found in Government Code 
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Code Civ •. Pree •. § 723.158 

Section 25210 (county participation in Economic Opportunity Act of 1964). 

Subdivisions (a), (b), and (c) are based on the language of 29 Code of 

Federal Regulations Section 870.55(a), requiring the State Administrator 

to act as liaison with the federal administrator. 
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§ 123.159. Fees of clerk 

123.159. (a) The fee for filing an application for an earnings 

withholding order under subdivision (a) of Section 123.101 is $2. 

(b) The fee for filing an application and abstra.ct under sub

division (b) of Section 123.101 is two dollars ($2) when filed in a 

justice court and four dollars ($4) when filed in a superior or 

municipal court. 

(c) No other fees may be charged under this chapter. 
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Fin. Code § 15406 

Financial Code Section 15406 (repealed) 

Sec. 10. Section 15406 of the Financial Code is repealed. 

15~~--~e-eSa~e6-ae~-eeFt~f~ea~e6-fe~-~~e-~eeive~-ef 

memee~6-ef-aBY-eFeai~-HBies-asa-all-~fte-ae~la~ies-es-e~e8 

6Ra~e-aaa-eeFtifiea~eB-a~-exe~-fF8m-6ale-es-eKe~~ieB-aaa 

~F8eeeaisg6-6~~~emeB~aF;r-~8e~e~eJ-~e-~8e-a~e~-ef-eBe-~8~easa 

five-BH~ea-aella~6-t$l"QQj~ 

Comment. Section 15406 is superseded by paragraph (2) of subdivision 

(a) of Sections 690.7 and 690.75 of the:Code o~Civil Procedure. See Sec

tion 690.7 and Comment thereto. 
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~ Labor Code § 300 (amended) 

Sec. 11. Section 300 of the Labor Code is amended to read: 

300. (a) As used in this section the phrase "assignment of wages" 

includes the sale or assignment of, or giving of an order for wages or 

salary. 

(b) No assignment of 1-el!'-erieF-fel!' wages ef'-saief'Y , earned or 

to be earned, el!ail-lle is valid unless all of the following conditioDS 

are satisfied 

1!l B~ek ~ assignment is contained in a separate written instru

ment, signed by the persoD by whom the sa~a wages e!'-salaF:f have been 

earned or are to be earned, and identifying specifically the transaction 

to which the assignment relates t-aBi ~ 

t@1 131 Where s~eR ~ assignment ef, -eF-ef'aeF-feF-wages-eF-saieF:f 

is made by a married persoD, the written consent of the husband or wife 

of the person making S~eB ~ assignment eF-erieF is attached to fteR 

~ assignment eF-erieFt-aBi ~ 

Ee1 ·lli l.Jhere SlieR ~ assignment eF-ef'aeF-feF-wages-eF-aaief'Y is 

made by a minor, the written consent of a parent or guardian of fteB ~ 

minor is attached to slieB-e!'<i.el!'-el!' ~ assignment j-aaa ~ 

Ea1 ill ,/here auob-~ assignment ef-eF-erieF-feF-wageS-8l!'-saieF:f 

is made by a person who is unmarried or who is an adult or who is both 

unmarried and adult, a written statement by the person making s~eR~ 

assignment eF-eriel!' J setting forth such facts, is attached to or included 

in SlieR ~ assignment eF-epkeFt ~ 

fe~ 12l No other assignment 8F-eriel!' exists in connection with 

the same transaction or series of transactions and a written statement 

by the person making SlieB ~ assignment el!'-8FaeF to that effect 1 is 

attached ~kel!'ete to or included ~kel!'e~Bt-aBa in the assignment. 
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Labor Code § 300 

ff~ 1§l A copy of s~e8-aB the assignment e~-e~aeF and of the 

written statement provided for in s~W;ir;is;ieH-f8.~-8el!'eef paragraph (4) , 

authenticated by a notary public, sBall-Bar;e-eeeB ~ filed with the 

employer, accompanied Qy an itemized statement of the amount then due 

to the assignee t ~ 

ill Fl!'er;;i8.e8.;-tBat-st-~e8-t;ime At the time the assignment is filed 

with the employer, no other assignment eF-erieF for the payment of any 

wages e3!'-ssle~ of the employee is subject to payment T and no aUSeMeBt 

e3!'-ler;y-eB-eKe~t;ieB earnings withholding order against es;ii ~ wages 

e!!'-ealeFY is in force. 

ABY-r;el;iQ-ass;ige.meHtT-w8eB-f;ile8.-iB-8eee!!'i8Bee-w;itk-t8e-~!!'@r;;is;ieBs 

eeBts;iBei-ke!!'eiR1-sksll-Bar;e-~!!,;iel!';it~-w;itk-l!'e8~eet-te-8BY-8~eBe~~eBtl~ 

f;ilea-88B;igameRt-el!'-8F8el!'-el!'-~e8e~~eBt-sttaeMeRt-eF-ler;y-eB-eK9eat;ieR~ 

ABY-~weF-ef-stte3!'Bey-te-seB;igR-el!'-eelleet-wage8-&3!'-Bala~-BBall-ee 

l!'er;eea81e-st-sBY-t;ime-~-t8e-Eakel!'-t8el!'eef~ 

(c) A valid assignment of wages suspends the operation of a sub

sequently served earnings withholding order until after the end of the 

pay period during which the earnings withholding order is served. There

after the earnings withholding order has priority over the assignment. 

Ne-88B;ige.meBt-efT-el!'-eriel!'-fel!'-W8ges-el!'-Bale~-sBall-ee-r;el;iQ-~ese

at-t8e-t;ime-ef-t8e-mak;iBg-tkeFeef,-s~ek-wages-e3!'-ealeFY-Bar;e-eeeB-eS3!'BeQ1 

eKee~t-feF-t8e-ReeesBit;iee-ef-llfe-sRQ-tkeR-e~-te-t8e-~eF8eB-e3!'-~e3!'SeBe 

~ais8;iRg-s~ek-ReeessitieB-ef-life-Qi3!'getly-aBQ-t8eB-e~-fe3!'-tke-ameaat 

BeeQei-te-~B8-6~e8-Reee8B!t;iesT--BBQeF-sBY-ass;ige.meBt-ef1-el!'-eriel!' 

fel!'-wage6-el!'-6alaFY-te-ee-ea3!'BeQ7-a-~-Bet-te-eKeeea-,O-~3!'-eeBtam-ef 
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Labor Code § 300 

tke-e8S~gB&Fls-wages-&F-ealaFY;-aHa-Hst-ts-eKeeea-~5-fe~-eeHt~-sf 

tke-aSe~gBSF18-weges-sF-salaFY;-~~sH-tBe-SBSW~Hg-tket-~eB-wageS-SF 

selaFY-a~-BeeeS88Fy-fs~-tke-s~~,s~-sf-B~8-metBe~1-f8tkeFl-8~sel 

e~la~B-e¥-etBeF-mem8eF8-ef-Bi8-f8m!ly;-~s~aiHg-iB-tBis-State-aaa 

8~~~ea-iH-wBele-e¥-iB-~~-ey-~s-laee~;-sB8l1-ee-eslleetaele-f¥Sm 

tke-aSBagBeFls-~lsyeF-at-tBe-tame-sf-e8ea-~ymeBt-sf-~eB-wageS-SF 

salaFY~ 

~ The employer Baall-ee is entitled to rely upon the state

ments of fact in the written statement provided for in ~ea~v~8ieB8 

ta1-aB4-fe1-aeFesf paragraphs (4) and (5) of subdivision (b) , without 

the necessity of inquiring into the truth thereof, and the employer 

shall incur no liability whatsoever by reason of any payments made by 

him to an assignee under any assignment s~-sF4e¥; in reliance upon 

the facts so stated. 

(e) An assignment of wages to be earned is revocable at any time 

by the maker thereof. Any power of attorney to assign or collect 

wages or salary is revocable at any time by the maker thereof. 

W No assignment of s~-8F4eF-fsF wages 8F-sa!aFY .J.. earned or 

to be earned .J.. Beall-ee .!! valid under any circumstances 1 if the wages 

or salary earned or to be earned are paid under a plan for payment et 

a centrel place or places established under the prOVisions of Section 

2048. sf-ta~s-esae . 

~ This section seall ~ not apply to deductions which the 

employer may be requested by the employee to make for the payment of 

life, retirement, disability or unemployment insurance premiums, for 

the payment of taxes owing from the employee, for contribution to funds, 
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plans or systems providing for death, retirement, disability, unem

ployment, or other benefits, for the payment for goods or services 

furnished by the employer to the employee or his family at the re

quest of the employee, or for charitable, educational, patriotic or 

similar purposes. 

Comment. Section 300 is amended to make the section consistent with 

the Earnings Protection Law (Code Civ. Proc. §§ 723.10 et seq.). 

SubdiviSion (a). Subdivision (a) simply makes clear that the shortened 

phrase "aSSignment of wages" continues prior law as to the kind of instru

ment dealt with in this section. 

Subdivision (b). paragraphs (1) through (6) of subdivision (b) con

tinue without substantive change provisions formerly contained in Section 

300. Paragraph (7) of subdivision (b) continues without substantive change 

a provision formerly contained in Section 300 except that the former refer

ence to the attachment or levy on execution against wages or salary is re

placed by a reference to an earnings "ithholding order to conform to the 

procedure provided by the Earnings Protection raw. 

Subdiviaion (C'). Subdivision (c) clarifies the relationship between 

a valid prior wage assignment and a SUbsequently served earnings withholding 

order. Where a wage assignment is in effect and an earnings withholding 

order is served, the employer shall not withholc. pursuant to the order 

until after the end of the pay period during which the order was served. 

Thus the wage assignment is in effect given an exclusive preference for that 

pay period and the debtor is given an opportunity to put his affairs in 

order. Such action may include revoking the wage assignment as to unearned 
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wages pursuant to subdivision (e). After such moratorium, the earnings 

withholding order has a priority over the assignment if the latter remains 

in effect. The unlimited preference formerly given to an assignment of un

earned wages or salary is not continued because this preference would permit 

a judgment debtor to give preference to one creditor and to defeat the 

claims of other creditors who seek to collect on their judgments under the 

Earnings Protection Law. The partial preference given to assignments will 

permit such assignments to continue to be used to secure certain loans. 

See Financial Code Sections 18659, 22009, 22471, and 24472. 

Subdivision (d). SubdiviSion (d) continues without substantive change 

a provision formerly found in Section 300. 

Subdivision (e). The first sentence of subdivision (e) which makes an 

assignment of unearned wages or salary revocable at any time by the maker 

thereof, replaces the former provision of Section 300 which invalidated an 

assignment of wages or salary unless such wages were earned or the assign

ment was for necessities or for support. This provision also restricted the 

amount of unearned wages or salary that could be assigned. Although there 

are no limits on the amount of wages or salary that now can be assigned, sub

division (e) will permit the person making the assignment of wages or salary 

tc be earned tc revoke the assignment at any time. Thus, where an assignment 

becomes too onerous, especially after service of an earnings withholding order, 

such assignment may be revoked. The delayed preference given the earnings 

withholding order under subdivision (c) will generally require persons having 

judgments, including support orders, to use the procedure provided in the 

Earnings Protection Law--rather than Section 300--to enforce their judgments, 

but it avoids conflict between wage assignments and orders issued pursuant 

to the Earnings Protection Law. 
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Subdivisions (f) and (g). Subdivisions (f) and (g) continue without 

substantive change provisions formerly contained in Section 300. Other 

statutes may authorize deductions from employees I wages or salary without 

compliance with this section. E.g., Gevt. Code §§ 1158, 12420, 13922, 20135. 

It should be noted that the inapplicability of Section 300 to the deductions 

referred to in subdivision (g) means not only that compliance with the 

formalities provided in Section 300 is not required but also that Section 

300 provides no special preferences for such deductions. 
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Unempl. Ins. Code § 1342 

Unemployment Insurance Code § 1342 (amended) 

Sec. 12. Section 1342 of the Unemployment Insurance Code is 

amended to read: 

1342. Any waiver by any person of any benefit or right under this 

code is invalid. Benefits under this code, incentive payments provided 

by Section 5401, payments to an individual under a plan or system estab

lished by an employer which makes provisions for his employees generally, 

or for a class or groups of his employees, for the purpose of supple

menting unemployment compensation benefits, are not subject to assignment, 

release, or commutation, and are exempt from attachment and execution 

pursuant to Q8e~~eR8 Section 690.115 aRS-'9Q912 of the Code of Civil 

Procedure. Any agreement by any individual in the employ of any person 

or concern to pay all or any portion of the contributions required of his 

employer under this diVision is void. 
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OPERATIVE DATE 

Sec. 13. This act becomes operative on July 1, 1973. but the 

Department of Industrial Relations and the Judicial Council may, 

prior to that date, do whatever is necessary so that this act may 

go into effect on July 1, 1973-


