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# 39 1/6/71
Memorandum 71i-2

Study 39 - Attachment, Garnishment, Execution (Earnings Protection Law)

BACKGROUND

Prior Coamission decision. You will recall that the Commission decided

at the last meeting to schedule the Earnings Protection Lew (based on Professor
Warren's report) for submission in 1972. It was, and still is, the staff's
view that the Commission will be hard put to draft a smocothly operating,
"bug-free" statute for submission in 1972.

Suggested revision in schedule for submigsion, After the last meeting,

Professor Warren wrote me that he had discussed the timing of the submission
of the recammendation to the Legislature with representatives of creditors

and that he believes the bill should be submitted at the 1971 session. We

can discuss this proposal at the meeting. In order to mske as much progress

as possible on this proposal, the staff has prepared the draft statute ate-
tached to this memorandum. Had we not done this, there would be no possibility
of submitting a bill in 1971.

Schedule that must be followed to submit bill in 1971. The draft statute

which is attached to this memorandum is the best the staff could do in the
available time. There are many i)mblems and policy questions presented by
the draft. After the Commission has considered these problems and guestions,
the staff will revise the draft and write the preliminary portion of the
recommendation for consideration at the February meeting., The reccmmendation,
including the statute, must then be sent out for comment early in March after
the revisions made at the February meeting have been incorporated in the

recommendation. The bill could be intrcduced sametime in March or early in
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April, after it has been reviewed by the Legislative Counsel, and the
Commente on the recommendation could be considered after the bill has
been Introduced.

Undoubtedly, e bill drafted with this heste will have defects; there
is insufficient time for careful staff work, and interested persons and
organizations will have no real opportunity to review it. Moreover, no
printed report would be available until toward the end of the session at

the earliest.

GENERAIL MATTERS FOR DISCUSSION

The following matters should be noted before considering the staff
draft on a section-by-section basis. Decisions on the matters noted
probably should be deferred until the pertinent statute sections are
considered.

Gross earnings approach. A decision to submit the recommended legis-

lation in 1971 will make it Impossible to frame the statute using the
concept of "gross earnings” as distinguished from "disposable earnings.”
Time did not permit the staff to give any further consideration to the
gross earnings approach. In this memorandum, the staff will make some
suggestions that might render the concept of disposable earnings more
capaﬁle of applicaticn.

Wage assignments. We cannot ignore wage assignments. Under Labor

Code Section 300, a wage assigmment is given priority over any subsequent
attachment {which is no longer permitted) or levy of execution. Section
300 inecludes a provision dealing with assignments for necessities. For
additional background on Section 300, see Exhibit I (pink) attached--an

extract from Witkin.



What function, 1f any, will wage assignments serve if the new statute
is enacted? We have asked Professor Warren to lock into this guestion and
to submit his recommendations for consideration at the January meeting.
Pending receipt of these recommendations, the staff believes that Labor
Code Section 300 should be revised to make all wage assignments revocable
at any time (like other voluntary deductions from earnings) and to
eliminate any priority a wage assignment now has over a subsequent attempt
to levy on wagee. A wage assignment should be treated, in effect, like
any other authorized deduction that can be revoked st will. An assignment
should not serve to protect the earnings of the employee fram withholding
under the Earnings Protection Law.

Prigrities generally. After considerable thought, the staff recommends

thet & four-month pericd be provided during which an earnings withholding
order is effective. The first order received by the employer will be the
only effective order for a four-month period. Then, the first order
received after the prior order expires becomes effective., And, to provide
other creditors with a chance to compete, the Judgment creditcr whose
crder goes into effect should be preciuded for a one-month period from
obtaining ancther order after his expires.

Priority depending on type of debt. The staff believes that an

earnings withholding order which 1ls based on a support order should have
priority over any other type of earnings withholding order. Moreover,
the limitations on the amounts that may be withheld should not apply to
such an order (this is permitted by federal law)}. The amount withheld
under an earnings withholding order for support should be deducted from

gross earnings in determining the disposable earmings of the debtor.
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Another earnings withholding order should concurrently be effective if the
amount of disposgble earnings thus computed is sufficient to permit with-
holding pursuant to the second order.

A number of state tax provisions provide that debts for particular
taxes have priority in collection procedures. In the interest of simplicity,
the staff recommends that an earmings withholding order for any state tax,
including interest and penalties, have priority over sll other earnings
withholding orders (including & prior order) other than for support. An
order for tax debts should suspend collection under a prior order. However,
the limitations on the asmounts that may be withheld should apply to a tax
earnings withholding order. This is consistent with the policy of existing
statutes.

Out-of=-court adipstment of amount to be withheld. The staff believes

it is important that the judgment creditor and the judgment debtor be
permitted to work ocut a payment plan which permits the payment of less than
the meaximum permitted by law each pay pericd. Ineluded in the draft statute
are several provisions designed to give this flexibility in the hope that
court hearings on the hardship exemption can be made unnecessary &5 a
practical matter.

For example, one provision permits the Judgment debtor and judgment
creditor, after an earnings withholding order is in effect, to make an
agreement that the employer is to withheld less than the amounts provided
in the order {thus avoiding a hardship hearing in an sppropriate case)
or that the employer is to witbhold nothing {thus permitting the judgment
debtor to make voluntary payments pursuant to an agreed plan). In both

cases, the judgment debtor would be protected from ancther creditor going
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after his earnings during the four-month effective period of the order
suspended by the agreement. |

Another provision permits in effect a consent order. The Judgment
debtor who claims the hardship exemption is required to set out a
proposed plan for payment if he believes he is able to pay something,
but not the maximum sllowed by law to be withheld from his earnings.

The creditor can file an acceptance of the plan in which case the hearing
is avoided, and an order is issued in accordance with the debior's plan
as consented to by the creditor. If this approach is taken, nc other
creditor can get an earnings withholding order during the period of the
order.

Forms. The staff is impressed by the quality of the forms for
attachment procedures devised by the Judiecisl Councdl. The statute has
been drafted on the assumption that the State Administrator will prescribe
the substance of all forms while the Judicial Couneil will prescribe the
form 1tself in the cases where it is to be used in court. We believe that
this division of functions is essentisl to sound administrative practice
in the courts. The placing of particular matters on the form is important,
for exemple, in the use of computers or other office equipment or to avoid
addressing envelapes or for efficient administration t¢ assure sufficient
copies of a particular form.

Elimination of inconsistent procedures. The staff sees no need to

perpetuate present inconsistent or overlapping procedures for compulsory
withholding from an employee's earnings to satilsfy judgments. Accordingly,
as mentioned above, the staff recommends the elimination of wage assigne
ments except on a voluntary basis. Wage assignments should have no effect
on withholding under an earnings withholding order. Likewise, the permanent
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wage assignment for support of a minor child provided by Section 4701 of
the Civil Code should be converted into a permanent earnings withholding
order under the Earnings Protection Law. This latter change would not be
substantive except that it would give desirable flexibility to Section hro1
and reduce the cost to the support obligor. Further, the staff recommends
that Section 710 of the Code of Civil Procedure be amended so that public
employees, like everyone else, and public employers, like all other
employers, will be covered by the uniform provisions of the Earnings
Protecticn Law,

State Administrator. The State Administrator--which the Commission has

yet to specify--will be responsible for the administration and enforcement

of the Earnings Protection lLaw. However, the staff believes that any pro-
visions relating to wrongful discharge from employment are properly

within the competence and jurisdiction of the Labor Commissioner. According-
1y, the wrongful discharge provision and its enforcement have been
segregated from the Earnings Protection Law and placed in a separate recom-
mendetion, which should be enacted concurrently with the Earnings Protection
Law if California is to meet the federal minimum requirements.

Effective date. If the new statute is enacted at the 1971 session,

the staff belileves that it should becowe operative on July 1, 1972. This

would give time for the necessary forms and procedures to be developed.

Difficulties resulted from the revision of the attachment-garnishment law

at the 1970 session; the bill was enacted late in the session, and there

was not time for the Judicial Council to develop the necessary forms before

the statute went into effect. Moreover, deferring the operative date until

July 1, 1972, would permit corrective amendments to be adopted on an urgency
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basis at the 1972 session, Finally, the deferred cperative date would
give interested persons and organizations time to become familiar with
the act and the regulations adopted under it before the act becomes
operative. The staff believes that this deferred cperative date 1s very
important 1f the legislation is to be proposed in 1971.

Comments to sections. Time did not permit the staff to prepare

Comments to the various sections of the draft that are adequate for
purposes of our report. We hope to prepare such Comments before the
February meeting.

Conforming amendments and repeals. The staff has made some obvious

conforming amendments and repeals in the draft. However, time did not
permit a careful search of the existing statutes to determine all the
amendments and repeals that are needed. We hope to mske such a search

before the statute 1s presented to the Legislature.



SECTION-BY-SECTION ANALYSIS OF DRAFT

The following is a section-by-section analysis of the attached draft.

In some cases, several related sections ars discussed together.

Civil Code § 4701 (page 1)

Civil Code Section 4701 now provides for a court-ordered wage assign-
ment for suppeort of a miner child that is good until otherwise ordered by
the court and has priority as against any attachment, execution, or other
assigmment unless otherwise ordered by the court.

In view of the staff scheme on wage assignments, we have reviged Ssc-
tion 4701 to provide that a court may issue an earnings withholding order
for child support which remains in effect until revoked or modified by the
court. The suggested amendment preserves the substance of the existing
section with two changes: (1) the employer will no longer get $1 for each
payment made pursuant to the order and (2) the payment will be made to the
person specified in the order rather than only to one of the public officers
now specified in Section L70l. The court may, under the proposed amendment,
have the employer send the amounts withheld directly to the person having
custody of the c¢hild rather than to the public officer who then =ends it to
such person.

The staff believes that approval of the suggested amendment to Section
4701 of the Civil Code is essential to work out a sensible system of priorities

and to eliminate unnecessary overlapping and inconsistent procedures.

Code of Civil Procedure § 690.6 (page 3)

The amendment of this section is taken from the tentative recommendation

on checking accounts prepared for submission to the 1971 Legislature. However,
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the section is revised to exempt all earnings from attachment and to exempt
a specified amount of pald earnings from execution. Earnings which are
unpaid are covered by the Earnings Protection Law. Also, the exemptions
under the Earnings Protection Law for earnings payable to the judgment
debtor are made applicable to paid earnings. This, or scmething similar,

is an essential amendment if the Earnings Protection Taw is to be enacted.

Code of Civil Procedure § 690.7 {page &)

The amendment to this section is taken from the tentative recommendation
on checking accounts prepared for submission to the 1971 Legislatura. We
need to make some provision dealing with checking accounts, and the suggested
amendment is the one the staff believes most desirable, Rather than drafting
a statute to protect checking accounts based on the federal minimum wage, the
staff would prefer to reduce the amount exempted to $750 (if this is politi-
cally feasible). See the discussion in Memorandum 71-1 and the tentative

recomendation attached thereto,

Code of Civil Procedure § 690.18 (page 10)

You will recall that the federal Consumer Credit Protection Act of 1968
includes pericdic payments from a pension or retirement fund as "earnings."
California exempts these payments from execution. If the fund is one sei
up by a public entity, the exemption is automaticy if it is set up by a
private employer, the exemption must be claimed.

We have amended Code of Civil Procedure Section 630.18 to provide a
way to handle pension and retirement funds that will avoid complexity under
the Barnings Protection Law. @Generally, public and private funds are

treated consistently although the public employee will still receive
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additional protections {such as "vacation credits"). The staff suggests
no amendments other than those that are essential.

As amended, Section 690.18(d) providss an automatic exemption for
meneys held by a private fund. (This is the same treatment now given moneys
held by a public fund.) A new subdivision (c) is added to protect amounts
"paid" to the member of a private fund. Note that the exemption provided in
subdivision (e} must be claimed. (The subdivisiocn is consistent with subw
division (a) which applies to public employees.)

Unless an amendment of Section 690.18 is approved, the exemption in
Section 690,18 will protect moneys in a public retirement fund automatically
whereas moneys in a private fund will be protected to a minimum 75%, and the
remaining amount must be claimed. It would only be through gross negligence
that g privete fund would fail to advise its members that they could claim
the excess exemption; nevertheless, the private funds may be subjected to
attempts by creditors to garnish the monsys. 8Since it is clear that the
moneys are exempt, there appears to be no reason why the exemption must be
claimed, particularly because a portion of the funds is automatically exempt
and there will be great difficuliy in calculating the amount of the autoe
matically exempt portion.

Accordingly, the staff believes that the amendment to Section 6£90.18 is
a highly desirable one. If the Commission wishes to consider substantive
changes in the section, consideration might be given to deleting the exemp-
tions given in subdivisions (a) and (¢} of the amended section entirely,
relying upon the Earnings Protection Law Tor the limited exemption for
periodic payments to members. If such a change were made, there would have to
to be provision for return of contributions and interest when a person guits

his job and draws down his share in the retirement fund in a lump sum.
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Code of Civil Procedure § 690.50 {page 15)

This amendment is technical. It eliminates the reference to the court
hearing to determine the priority of varlous craditors to garnish earnings
in payment of a judgment. We have provided a first-come, first-served sys-
tem and will not need court hearings to administer the priorities under the

system.

Code of Civil Procedure § 710 {page 16)

Section 710 is amended to make the procedure provided in the section
inepplicable to earnings of public employees. The only method for with-
holding earnings of public employees for payment of judgments will be the
Earnings Protection Law. UNote that the section remains applicable to in-
dependent. contractors even though the Earnings Protection Lew may also ap-
ply to independent contractors. The staff believes that Secticn 710 will
work better than the Earnings Protection law insofar as independent con-

tractors are concerned.

§ 723.10, Short title (page 19)

No comment.

§ 723.11. Definitions (page 20)

Read the Comment under this section.

We have not indicated the state agency that would administer the new
law. Background informetion on this policy question is presented in the
First Supplement to Memorandum Tl-2Z., We have invited representatives of
the three agencies that might administer the new law to attend the meeting
at 10:00 a.m. on January 15 so that the members of the Commission can obtain
any additional information needed to make a decision on which agency will

administer the law.
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This draft retains the formula of basing the restrictions on the amounts
that can be garnished on the concept of "disposable earnings.” Previous dis-
cussion at Commission meetings has revealed that the meaning of "disposable
earnings" is uncertain., The draft contains a provision authorizing the State
Administrator to make regulations to give meaning to this concept, and we
assume that he would follow the federal regulations if any are ever issued.

Tt would be possible to give more meaning to the term "disposable earn-
ings" by statute while, at the same time, creating a system that applies more
uniformly to all smployees. For example, we could list the types of deductions
from salary or wages that may be used in computing disposable earnings. For
example, the following might be deducted in computing disposable earnings:
union dues required to be withheld from pay pursuant to a union agreement with
the employer; deductions from pay for medical plans not to exceed $20 per month;
deductions from pay for a private or public retirement plan desecribed in See-
tion 690.18 not to exceed $150 per month; and the like. If we take this ap-
proach, we will have to include a provision that anything required to be
recognized as a deduction in computing disposable earnings under the federal
Consumer Credit Protection Act of 1968 is also required to be recognized in
computing disposable earnings under the California law.

The staff has given thought to the definition of "employer" but is
unable to suggest a better term. Actually, we do not believe that the new
statute will work very well anyway when a person who semploys an independent

' Garnishment in such a

contractor receives an "earnings withholding order.’
case probably would be best covered by another set of statutory provisions,
However, we have the problem of the federal law and its limitations on gar-
nishment which may apply in the case of an independent contractor. The mat-

ter is a complex one, and we suggest that we defer {possibly forever) an

attempt to deal with it.
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We have inserted the phrase "and includes his representative" in the
definition of "judgment creditor." When the draft is revised after the
meeting, we will eliminate the reference to the creditor's representative
which appears in many sections of the draft as unnecessary in view of the
definition,

Wote the discussion of periodic payments from pension or retirement
funds in the Comment to Section 723.11 and consider the proposed amendment

to Section 690,18 in connection with this Comment.

§ 723.20. Withholding earnings of judgment debtor (page 22)

Section T723.20 represents an attempt to make the procedure provided in
the new statute the exclusive procedure for earnings garnishment. This is
a feasible objective in the case of true employees. However, problems arise
where the judgment debtor is an independent contractor. In such a case, it
might be appropriate to use scme other procedure to cbtain the money due to
the judgment debtor. (We previously recommended retaining the procedure
for garnishment of moneys due independent contractors from public entities
in Section 710.) One method of dealing with the problem would be to in-
sert "employee" in place of or after "individual" in subdivision (b).

The staff deoes believe that there is considerable benefit to employers
to have only cne procedure whereby they are required tc withhold and pay
out earnings to judgment creditors. We should seek to acccomplish that ob=-

Jective in this new law.

§ 723.21. Levy made by earnings withholding order (page 23)

No comment.
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§ 723.22. Continuing withholding order (page 24)

Note subdivision (b) which contains some provisions designed to ease the

employer's problems in complying with the statute,

§ 723.23. Period covered by withholding order {page 25)

After considerable thought, the staff recommends a four-month pericd for
the continuing levy procedure. Support and tax orders will continue until
the entire debt is paid or the order iz terminated or modified.

We think that many judgments will be paid in full by withholding for
four months. We have asked a representative of creditors to give us infor-
mation on the average amount of debts collected by collection agencies so
we can test our belief on this point. 1In any case, it seems that after four
wonths the other creditors should have a chance to collect samething on their

Judements.

57723.2h. When earnings withholding order terminates (page 26)

See the Comment under the section in the draft statute.

§ 723.25. Priority of orders generally {page 28)

This section states the first-come, first-served rule.

§ 723.26, Limitations on cbtaining additional earnings withholding orders

(page 29)

This section is explained in the Comment under the section in the draft

statute.

§ 723.27. Orders for support {page 31)

This section is explained in the Comment under the section. For more

information, see the Second Supplement to Memorandum 71-2.
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§ 723.28. Orders for tax collection (page 33)

This section is expleained in the Carment under the secticn. For more

information, see the Second Supplement to Memorandum 71-2.

§ 723.29. Withholding orders for costs and interest (page 35)

This secticn, suggested by Professor Warren, makes clear how costs and

interest subsequent to the application for the order are to be treated,

§ 723.30. Agreement between debtor and creditor {page 36)

See the Comment under the section for the reasons the staff believes
it is a highly desirable, if not essential, provision. How should the bur-

den of proving good faith be allocated?

§ 723.31L. Creditor reguired to notify employer when judgment satisfied

gggge 33)

No comment.

§ 723.32. Judgment debtor under wage earmer's plan (page 39)

This secticn is not really necessary since it states the applicable
rule if the section were not included. The section is included in the
statute primarily because the federal Consumer Credit Protection Act has

& comparable provision.

§ 723.33. Order or process in violation of restrictions unenforceable (page 40)

This section is not really necegsary since it states the applicable
rule if the section were not included. The section is included in the
statute primarily because the federal Consumer Cradit Protection Act has

a comparable provision.
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§ 723.50. Restrictions on earnings withholding (page 41}

See the Third Supplement to Memoranduam 71-2 for information pertinent

to this section.

§ 723.51. Ammounts essential for femily support exempt {page 43}

We have phrased this exemption as restrictively as possible. This is
desirable if an adequate dollar exemption is provided. See the Third Supple-

ment to Memorandum 71-2 for additional discussion.

§ 723.100. Application for issuance of earnings withholding order (page Lh)

We anticipate that the Judicial Council will prepare a much better form
than the one in the statute. Accordingly, we have not attsmpted to do much
with the form proposed by Professor Warren, The Commission should seriously
consider cmitting forms from the statute altogether since they merely repeat

substantive provisions.

§ 723,10l. Court to which application made {page L5)

This section makes clear to which court it is proper to apply for a with-

holding order under the 150-mile rule adopted by the Commission.

§ 723,102. Notice to judgment debtor (page U6)

No comment.

§ 723.103. Application and notice in default judgment cases {page u47)

This section reflects a prior Commission decision to permit the appli-
cation for and notice of earnings withholding to be sent with the notice of

the application for entry of default,.
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§ 723.104. Form of notice (page 48)

This section should be carefully examined. Note that the 15 days is
from the date of the notice, not fram the date of its receipt by the debtor,
This is essential; otherwise, there would be no way of knowing when the
earnings withholding order would issue in cases where no request for & heare

ing is made.

§ 723.105. Application for hearing (page 50)

This section contains two important provisionsy {1) the requirement of
the judgment debtor's proposed plan for payment on the basis of which an
order will be issued without any hearing if eccepted by the creditor and
{2) the requirement of a financial statement if the debter claims the hard-
ship exemption (this will give the creditor a basis for determining whether
to agree to the debtor's plan and will give the court informetien needed
tc make a decision on the claim)g

As a technical matter, the steff suggests that the first sentence of
Saction 723.105 be revised to reads

If the judgment debtor wishes to claim that the earnings withholding

order should not be issued or should not be issued in the maximum

emount provided by law, he shall complete and flle an applicatioen for

a hearing and, if he claims the exemption provided by Section 723.51,
a financial statement.

106, Setting matter for hearing; informetion to judgment creditor
1§§e 22}

We assume that the clerk would comply with subdivision {c) by use of &

form that would contain several copies of the application and financial
statement and would have the judgment credifor’s name and address in a posi-
tion on the form for insertion in a window envelope. We do not specifically
prescribe in the statute, however, how the application and financial statement
are to be provided to the creditor,

“17-



§ 723.107, Judgment creditor's acceptance of debtor's plen (page 53)

We assume that many judgment debtors will contact their creditor when
they receive the notice of the application for an earnings withholding or=-
der. The debtor and creditor, after working oui a payment plan, can then
insert the plan in the application of the judgment debtor for a hearing and
the judgment creditor can consent to the plan. Probably all this can be

accomplished on the same form.,

§ 723.108. Hearing on judgment debtor's application {page 54)

This section deals with various matters previously discussed by the
Coamission. These matters have not previously been considered in draft

form.

§ 723.109. Multiple employment (page 55)

Check carefully.

§ 723.110. Issuance of earnings withholding order (pege 57}

Check carefully. The reference in subdivision (a) should be to Section

723.105(a).

§ 723.111. Form of earnings withholding order (page 58}

Check carefully.

§ 723.112, Form for computation of amounts to be withheld {page 61)

Very important, Requires State Administrator to provide information

for camputation of "disposable earnings."

§ 723,113, Employer's return (page 62)

Check carefully.
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§ 723.11%. Form for employer's return {page 63)

Check carefully. 8Should the statute contain a provision that the em-
ployer compile a statement of the employse's gross earnings and the deduc-
tions used in computing “"disposable earnings” for each pay period which is
to be sent to the creditor with the check for the amount withheld? Should
the statute provide spcme fee for the employer to comply with the earnings
withholding order? For example, a cgne-time deduction of $5 from employee's
pay might be made for an earnings withholding order that becomes effective
but not for cne that is rejected because a prior order is in effect.

§ 723.115. Hearings at request of judgment debbtor after issuance of earnings
withholding order (page 64)

Check carefully. All references in this section should be to Section

723.105,

Article 5. Remedies (page 65)

Bhould the State Administrator be authorized to bring actions for
Judgment debtors or iz the provision for a civil penslty and for recovery
of attorney's fees and costs sufficient to permit private enforcement of the

Judgment debtor's rights? The Labor Commissioner collects unpald wages.

§ 723.130. Remedies of Jjudgment debtor (page 65)

Check carefully.

§ 723.131. BRemedies of judgment creditor (page 67)

Check carefully. Do we want to grant indemnity to the employer here?

§ 723.132. Civil penalty (page 63)

Check carefully.



§ 723.133. Fraudulent withholding by employer (page 69)

Do we want this secticn?

§ 723.134. Costs and attorney's fees (page 70)

Drafted in accord with Commission decision at last meeting.

§§ 723.150 to 723.154. Administrative provisions {pages 71-75)

The staff presents a variety of methcods of administrative enforcement

in Sections 723.150 to 723.154. The sections should be checked with care,

§ 723.155. Rules and regulations {page 76)

No comment.

§ 723.156. Studies and investigations (page 77)

Check carefully.

§ 723.157. Investigatory powers (page 78)

This section picks up by reference general proceduresby which state
offices and agencies subpeena witnesses and records and enforce such sub-

poenas.

§ 723.158. Liaiscn with federal administrator (page 79)

See Comment under section in draft statute.

§ 723.159. Public information; counseling (page 81)

See Coment under secticn in draft statute,

§ 723.160. Fees of clerk {page 82)

The relatively modest feé schedule is in recognition of the fact that
all costs are being charged to the debtor and that earnings withholding

cases will normelly concern low-incame debtors,



Labor Code § 300 (page 83)

Labor Code Section 300 is amended to eliminate a wage assigmment as a
means of obtaining priority over other creditors. Under the scheme proposed
by the staff, a wage assigmment would be ignored in determining the amount
to be withheld pursuant to an earnings withholding order. This would not
be a hardship to the judgment debtor since the amended section allows him
to revoke his assigmment in the same way he can revoke other deductions
from his earnings that he has authorized.

The staff does not recommend the repeal of Section 300 because it can
serve a useful purpose in authorizing deductiong from earnings when the re-

quirements of the section are met.

Financial Code § 15406 (page 86)

Superseded. BSee Comment in draft statute.

Operative date (page 87)

This matter is discussed in the preliminary portion of this memorandum.

Respectfully submitied,

John H. DeMoully
Executive Secretary

-2l



Memoraadum l-2 EXHIBIT 1

3. Assignment of Wages. '
(a) [§330] Statutory Restrictions.

(1) Formal Requisites. 1.ab.C. 300 (formerly C.C 953, considerably
amended and enlnrged) states a nmber of requisites for the vahdity of
any asstgnment of, or order far, wages or salary, earned or to be earned :

{a} Separafe wrillen instrumenf: The assigmnent must be by a
separate written instrument, signed hy the employee, and identifying
spectfically the transaction to which the assignment relates,

(b} Consent of spouse, parcat or guurdiun: 1§ the cmplovee is
married, the wriften consent of the other sponse must be effuched to the
instrament. (See Lah, (97 [Labor Cominissioner not hbound by require-
ment).} 1f the empleyee 1s a minor, the written consent of o parent or
cuardian mast be aftached. If the employee is an adult or unmarried,
his written statement of such fact mast be attached.

(e} Statement as fo wno other assigunments by asstgnor: The as-
signor’s written statenient, that no other assignment or order exists in
connection with the same transaetion or séries of transactions, must he
attached.

{d) Filing copy with employer: A copy of the iustrurnent and at-
tached statement, anthenticated by a& notary, must be filed with the
employer, accompanied by an dlemized statement of the amount then
due; and the employer ruay make payuents in reliance on the state-
ments {adulf or unmarried, no other assignment} without inguiry.

(2} Other Conditions to Validity. In addition to the reguirements
of form, Lah.C. 300 states the following conditions which govern validity
of such assignment or order:

{a) Future wages, i.e., those not yet earned, can only be assigned
for necessitics of life, to the person directly furniching them, and only
in the amouni needed therefor. IF the assignment is for fature wagoes,
only 25% can be reached if the mnplovee has family dependents in the
state, and 50% if he has none. {See, as {o prior provision, Orkow v.
Orkow (1933) 133 (A, 50, 23 P.2d 781; Walker v. Rick (1926) 79 C.A.
139, 249 P. 56; 5 So. Cal. L. Rev. 159.)

(b) No assignment of present or future wages ean be made at all
if the employee works interchangeably for several employers under a
plan for payment at a central place, parsuant to Lab.C. 204a.

‘{c} The assignment is not valid if at the time thereof another
assigninent or order is subject to payment, or an attachment or execu-
tion is in foree ; but a valid assignment takes priority over a subsequent
attachment or execntion.

(d} Any power of atlormey to assigp or collect wages is always
revocable. '

s



(b) [§331] Scope and Waiver of Restrictions.

In Lande v, Jurizich (1943) 59 €. A24 613, 139 P.2d 6537, the court
held that Lab.C. 300 is to be liberally construed to carcy out its purpose,
and that, althongh technieally a liex is not &n **assigninent”” or “order,”’
and a contract imposing a lien on future wagés migpht be permissible
under C.C. 2883, it is void uniess it complies with Lab.C. 300. *[T]he
Legislature obvicusly sought to reach every form of instrument which
would result in the impounding of a wage earner’s wages hefore he re-
ceived them.”” (33 C.A.2d 619.) (Cf. Lab.C. 57 [Labor Commisaioner
taking assignment of wage clairn for collection is not subjeet to Lab.C.
300].)

The statutory language (‘‘wages or salary’’) is intended io cover
comyprehensively all kinds of earnings, whether called wages, salary,
fees or compensation. {Reynolds v, fleynolds (1936) 14 C.A.2d 481,
% P22 660.) But by express provision, the section does not apply to
deductions by the employer at the reguest of the emnployee for insurance
premiums, tazes, contributions, or payment for goods or services far-
nighed by the employer to the employee or his family at the employee’s
request.

The assignment of future salary by a public officer is void, for rea-
sons of publie policy. But ordinary public employees, such 8s engineers
and teachers hired by eontract, may make valid assignments of futare
carnings, subject to the statutory restrietions, (Kimball v. Ledford
{1936) 13 C.A.2d 602, 57 P.2d 163.)

in & ease arising ander the former statate, where the assignment
lacked written consent of the wife, it was held that the defeets could be
waived by failure to piead thein, and that the wife might give her con-
xent at any time, cven after commencement of un action, and thus cure
theme, {Berg v. Standard Light Co. {1928) 8% C. A, 542, 265 P. 36%; see
also Mathewson v. Alderman {1230} 107 (LA, 272, 290 P, 317.)



STAFF DRAFT STATUTE

§ 4701
Civil Code § 4701 (amended}

Sec. 1. Section 470L of the Civil Code ig amended to read:

4701. Ia-any-preeseding-vhere-ihe-eours-bas-ordered-either-or
both-parents-io-pay-any-ameuni-for-tae-auppors-of-a-miner-ehildy-she
ceuri-pay-order-either-parent-or-both-parente-e-aseign-so-the-county
eierlty-probation-officery-oar-other-officer-of-the-eouri-or-eounty
offiecer-designated-by-the-couri-to-receive-such-paymenty-that-porion
of-salary-e¥-vages-of-edther-pareri-due-or-to-be-due-in-She-future-as
will-be-suffieient-to-pay-the-amouni-ordered-by-the- courd-for-the-aup-
poriy-maintenance-and-edueation-of-the-minor-ehilde--Such-ovder-shaid
be-binding-upen-an-employer-upen-the-gervice-of-a-copy-of-sush-order
wpon-such-employer-and-until-furiher-ordor-of-the-eouré«-~-The-cnploy-
er-may-dedigh-the- sun-of-que-dollar-{$1)-for-cach-payment-made
parsuant-to-sueh-ordery--Any-such-ovder-my-be-nodified-or-revolied-at
aRy-time-by-the-eourdy--Any-such-assiganent-made-pursuant-to-eours
erder-shall-have-prioviiy-as-against-any-atiachmeniy-eneeusiony~or
ather-ascignmenty-uniecs-sthervise-ordered-by-the-eonuriy

ja} In any proceeding where the court bas opdered either or both

parents to pay any amount for the support of a minor child, the court

may issue an earnings withholding order for any amounts designated by

the court sufficient to pay for the support, maintenance, and educa~-

tion of the minor child, The earnings withholding order shall

clearly indicate that it is an order for support.

{t) The order shall be directed to the parent’'s employer, who

shall pay the withheld Veamiggg to the persocn sEcified in the order

ele



§ k701

t0 recelve such payment. The order remaing in effect until modified

or revoked by the court.

{c) An earnings withholding order issued pursuant to this sec-

tion is governed by the provisions relating to earnings withheclding

orders in Chapter 2.5 (commencing with Section 723.10) of Title 9

of Part 2 of the Code of Civil Procedure.




Code_of Civil Procedure § 690.6 (amended)

Sec. 2. Section £90.6 of the Code of Civili Procedure 1s amended
to read:

690.6. {a}-All-the-earnings-of-the-debier-dus-or-eving-for.his
pesianai—sorvieas-=ha11-be-exempt-fran-lavy-of-attachment-without-filtng
a~claim-fop~--axomption-as-previded-in-Section-690,50.

{b)--One-kalf-or-such-greatar-portion-as-is-alloved-by-statute
of-the-Unlted-Statesy-of-the-sarnings-of -the.dabtor-dus.or-owing.fov
hig.personal-services-randered-ai-any-tina.within-30.days-naxi.pres
geding-the-levy-ef-axacuiion-shall-be-exempt-from-exscuticn-without
filing-a-clain-for-exemption-as-provided-in.section.690,.50.

{8)--All-of-such-earningsy-if-necessary-fer-the-usa-of.the.debterls
family.residing-in-this-state-.and-supporied.in.whole-or-in-part-by-ihe
debiery-iRdess-tha-debis-ares

§1)-TRcurvad-by-the-debiery-his-wifey-or-his-family-£or- the-commen
neatssariec.ef-1ife.

12) - Ineurred-Lor-personal-sarvices-rendored-by-any-employee-or
Sarmez-employee-of-ihe-debier.

{a}-The-qourt-akall-determine-she-priovity-and-divisien-ef-paya~
wehi-emeng~all-of-Lhe-exeditors-of-a~-dobior-who-havo-leviad-an-execuy
Ltien-upon-kenexempi-earnings-upon-suoh-basis-ag-1s-just-and-equitable,

Ga)-Anyherediter,-upen-netken,;shall-bo-antitlad-to-a-hoaring-in
the-aourt-in-whioh-the-action-is-pending-or-frem-vhich-the-writ-issued
for-tha-purpose-ei-deiermining-ithe-prioriiy-and.division-of-paymenst
amQag~all-thi-areditors-of-the-dobior-who-have.-lavivd.an-oxacution-upeu
RenexaEpi-earniRgs-purttani-te-this-sootion.
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Code Civ. Proc. § 690.6

{a) As used in this secticn, "earnings" means compensation for

personal services, whether denominated as wages, salary, commission,

bonus, or otherwise, and includes periodic payments pursuant to a

pension or retirement program.

(b) From levy of attachment, all earnings of the debtor which

are due and owing to him, or have been paid to him and are in his

possession in a form identifiable by the levying officer as earnings,

without filing a claim for exemption as provided in Section £90.50.

(c¢) From levy of attachment, all earnings of the debtor which

have been paid to him and are retained in the form in which paid or

as cash but which are not identified by the levying officer as earnings.

(d) All earnings of the debtor which are due and owing to .him

shall be exempt from levy of execution. Such earnings shall caly be

subject to garnishment pursuant to Chapter 2.5 {commencing with Sece

tion 723.10) of Title 9 of Part 2.

(e) From levy of execution, earnings of the debtor which have

been paid to him and are in his possessicon in a form identifiable by

the levying officer as earnings, in the amount that is exempted from

garnishment by Section 723.50, without filing a claim for exempiion

as provided in Section 690.50.

(f) From levy of execution, earnings of the debtor which bave

bean paid te him and are retained in the form in which paid or as

cash but which are net identified by the levying officer as earnings,

in the amount that is exempted from garnishment by Section 723,50,

L.



Code Civ. Proc. § 690.6

{g) Fram levy of execution, that portion of his earnings which

the judgment debtor establishes, by clear and convincing proof, is

absolutely essential for the support of his family.

Comment. Section 690.6 is amended and integrated with new Chapter 2.5
(commencing with Section 723.10) to satisfy the restrictions upon the attach-
ment of and execution upon earnings imposed by recent judicial declisions and
federal legislation., See Chapter 2.5 (commencing with Section 723.10} and

Comments thereto. See also Recommendation Relating to Attachment, Garnishment,

Exemptions From Execution ( }. It should be emphasizad

that Section 690.6 states the exemptions from prejudgment levy of attachment
for all earnings, both paid and payable. This section is also the source of
exemption from postjudgment levy of execution for paid earnings. Unpaid eara-
ings, i.e,, earnings "due and owing," are provided for by Chapter 2.5 {commenc-
ing with Section 723.10).

Subdivision {a) defines "earnings" in accordance with Section 302(a) of
the Consumer Credit Protection Act. 15 U.S.C. § 1672(a). See also Section
723.11 and Comment thereto. The federal reference to campensation “paid or
payable" iz omitted in the definition set forth here but forms the basis for
the categories of exempt assets protected under Chapter 2.5 (cammencing with
Section 723.10)(earnings owed to judgment debtor) and subdivisions (b) through
(f) of this section. That is, earnings which are "payable"” are those which
are referred to as "due and owing" under this section. "Paid" earnings are
coveraed here by reference to earnings which have been paid tc the debtor--
whether or not they are still in a form identifiable as "earnings." It

should be noted that certain analogous types of pericdie payments-~-for example,

-h-



Code Civ. Proc. § 690.6

welfare assistance and unemployment benefits--are not covered here but by
other provisions of the 690 series. See, e.g., Sections 690,175 (unemploy-
ment compensation), 690.19 (public assistance), 690.18 (payments pursuant
to a pension or retirement program).

Former subdivision {a) of Section 690.6 provided an automatic, total
exemption from prejudgment levy of attachment of all earnings "due and ow-
ing” to the debtor; this aspect of the former law is carried forward without
change in subdivision (b), Eampare Cal. Stats, 1970, Ch. 1523, § 19.

Subdivision (b) also includes as exempt from attachment all earnings
of the debtor which "are in his possession in & form identifiable by the
levying officer as earnings.” It would be completely inconsistent with the

rationale of Sniadach and McCallop to exempt earnings payable by an employer

but to make these same earnings subject to attachment as soon ss they pass
into the hands of the employee-debtor. (The term "debtor" is used here to
include a defendant or cross~defendant subject to attachment., See Section
690(c).) Accordingly, to avoid such an anomaly, subdivision (b) provides

the seme exemption for all earnings whether "due and owing”" or paid but still
in & form identifiable as earnings. Included in the latter category would,
for example, te an uncashed paycheck. The identification is done by the
levying officer--sheriff, constable, or marshal. He is protected from any
liability for a mistaken identification by the immunity for discretionary acts
afforded by Govermment Code Section 820.2. Where an officer does mistakenly
attach earnings, the debtor may still claim an exemption under subdivisicon
(¢). Under subdivision (b), however, the exemption is autamatic; no claim

pursuant to Section 690.50 is required.
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Code Civ. Proc. § 690.6

Subdivision (e¢) is necessary to cover the logical hiatus left by sub-
division (b), i.e., earnings pald but not in a form identifiable as earn-
ings or, at least, not in fact so identified by the levying officer.
Subdivision {¢) is intended to cover the relatively rare case where the
officer carnot or does not properly identify earnings as earnings. This
can happen, for example, where cash in the possession of the debtor is
attached. Clrcumstances may clearly indicate that the money is "earnings"--
for example, cash in a pay envelope attached shortly after the debtor leaves
his place of employment upon a payday. Newvertheless, in other circumstances,
subdivision {c) affords the debtor an opportunity at least to claim an
exemption pursuant to Section 690.50 by showing that "earnings" have been
attached. Subdivision {c) does not, however, protect earnings after they
have been converted into another form. Protection of assets in these other
forms must be sought under other exemption provisions. See, e.g., Civil
Code Section 1240 {homestead exemption from execution); Code of Civil Pro-
cedure Sections 690.1 (household furnishings and appliances); 690.2 {motor
vehicles); 690.7 (money deposited in bank, credit wunion, or savings and ‘
loan association).

Subdivision {d) mekes clear that the levy of execution may no longer
be used to garnish the wages of an employee while they are still in the
hande of his employer. A judgment creditor now may only reach this asset
of & debtor pursuant to Chapter 2.5 (commencing with Section 723.10).
However, Chapter 2.5 deals only with unpaid earnings, i.e., earnings which
are "due and owing." FEarnings, once paid, are subject to levy of execution.
Subdivisions (e) and {f), therefore, provide exemptions for paid earnings
comparable to the exemptlons provided for unpaid earnings by Sections 723.50

end T23.51.
~Ta



Code Civ. Proc. § 690.7

Code of Civil Procedure Section 690.7 (amended)

gec. 3 . Section 690.7 of the Code of Civil Procedure is amended
to read:

690.7T. (a) To the maximum aggregate value of one thousand
dollars {$1,000), any combination of the following:

Lil seviags Savings deposits in, shares or other accounts in, or
shares of stock of, any state or federal savings and loan association & -

As used in this paragraph, "savings deposits" shall include "investment

certificates” and "withdrawable shares" as defined in Sections 5061 and
5067 of the Financial Code, respectively.

{2) sShares and certificates for funds received of members of any

credit union and all the accumulation on such shares and certificates.

(3) Deposits or accounts in any bank. As used in this paragraph,

the term "bapk" is defined in Financial (Code Section 102.

(b) &ueh The exemption set forth in subdivision (&) shall be a
maximum of one thousand dollars ($1,000) per person, whether the

character of the property be separate or community.

Corment. Section 690.7 is amended to provide the same basic exemption
for all types of savings or commercial accounts whether in a bank {para-
graph (3)), savings and loan association (paragraph {1)), or credit union
(paragraph (2)). The exemption is an aggregate one; that is, up to one
thousand dollars may be exempted hereunder from cone or any combination of
accounts. However, the total amount exempted by any one person from all
accounts is limited to one thousand dollars.

The-exemption must be claimed pursuant to Section 690.50. Such pro-

cedure is necessary to control the accumlation of accounts. (The
-8



Code Civ. Proc. § 690.7
alternative of exempting a fixed amount from each account would permit a
debtor to avoid levy altogether by the opening of multiple accounts.)
However, it is anticipated that the release of funds pursuant to the
exemption granted by this section will be expeditiously accomplished.
The exemption itself is fixed and clear, and the asset is completely
liguid. Accordingly, there should be little occasion for the filing of
counteraffidavits by a crediteor, thus permitting the attaching officer to
make the necessary distributions on the basis of the debtor's affidavit
alone.

Paragraph (1) of subdivision {&) contimies, without substantive change,
subdivision (&) of former Section 690.7. Paragraph (2) incorporates the
substance of former Section 15406 of the Financial Code, except that the
amount of the exemption is reduced from $1,500 to $1,000 to conform with
the exempticn provided for accounts held in & savings and loan assoclation.
Paragraph (3) is added to afford bank accounts--both savings and checking
accounts--the protection granted similar assets. Thelr omission was
logically inconsistent with the former exemptions. More Importantly, the
fajlure to provide any exemption for perscnal checking accounts-~the usual
depositary for current earnings--violsted the spirit if not the letter of
both recent federal legislation and judicial decisions. See 15 U.S.0C.

§§ 1671-1677; Sniadach v. Family Finance Corp., 395 U.S. 337 (1969);

MeCallop v. Carberry, 1 Cal.3d 903, 46k p.2d 122, 83 Csl. Rptr. 666 {1970).

See also Recommendation Relating to Attachment, Garnishment, Exemptions

From Execution { ).




§ 690.18

Code of Civil Procedure § 690.18 (amended)

Sec. L. Section 690.18 of the Code of Clvil Procedure is
amended to read:

690.18, (a) All money received by any person, a resident of
this state, as a pension, or as an anmuity or retirement or disability
or death or other benefit, or as a return of contributions and interest
thereon, from the United States government, or from the state, or any
county, city, or city and county, or other political subdivision of the
state, or any public trust, or public corporation, or from the govern-
ing body of any of them, or from any public board or boards, or from
any retirement, disability, or ammuity system established by any of
them pursuant to statute, whether the same”shall be in the actual pos-
segsion of such pensioner or beneficiary, or deposited by him.

(b) All money held, controlled, or in process of distribution by
the state, or a city, city and county, county, or other political sub-
division of the state, or any public trust or public corporation, or
the governing body of any of them, or by any public beard or boards,
derived from the contributions by the state or such city, county, city
and county, or other political subdivision, or such public trust,
public corporation, governing body, or public board or boards, or by
any officer or employee thereof, for retirement or pension purposes or
the payment of disability, death, or other benefits, or the payment of
benefits payable to, or the reimbursement of benefits paid to, employees
thereof under the provisions of the Unemployment Insurance Code, and
all rights and benefits accrued or accruing to any person under any
system established pursuant to statute by the state, city, city and

county, county, or cther political subdivision of the state, or any
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§ 690.18
public trust or public corporation for retirement, anmuity, or pension
purposes or payment of disability or death benefits, and all wvacation
credits accumulated by 8 state employee pursuant to the provisions of
Section 18050 of the Government Code, or any other public employee
pursuant to any law for the accumilation of vacation credits applicable
to such employee. Such moneys, benefits, and credits shall be exempt
without filing a claim of exemption as provided in Section 690.50.

{c) 4ll moneys received by any person, a resldent of the state,

as an annmuity, pension, retirement allowance, disabllity payment, or

death benefit from any private retirement plan, including, but not

limited to, union retirement plans, or any profit-sharing plan designed

and used for retirement purposes, and all contributions and interest

thereon returned to any member of such retirement or profit-sharing

plan, whether the same shall be in the actual possession of such pen-

sloner or beneficiary, or deposited by him. This subdivision shall

not apply to any moneys received in any manner by persons from any

retirement program established pursuant to the federal "Self-

Frployed Individuals Tax Retirement Act of 1962"(P.L. 87-792;
76 Stat. 809).

£e3 (d) ALl money held, controlled, or in process of distribution

by any private retirement plan, including, but not limited to, union
retirement plans, or any profit-sharing plan designed and used for
retirement purposes, or the payment of benefits as an anmiity, pension,
retirement allowance, disability payment or death benefit from such

retirement or profit-sharing plans s-and-ail-eertvibuitiens-and-interess

~11-



§ 690.18
thercon- reburned-to-any-nember- of -any-eueh. resirenens-or-profit-sharing
plaRy-are-eHempt-from-eunecutiony-atiaehmenty-or-garnichment-in-any-bank-

ruptey-preeceeding .  Such moneys and benefits shall be exempt without

filing a claim of exemption as provided in Section £90.50. This subdi-

vision shall not apply to any moneys held in any retirement program
established pursuant tt;a the federal “"Self-Employed Individuals Tax
Retirement Act of 1962" {P.L. 87-792; 76 Stat. 809) y-ner~te-any-meneys
reeeived-in-aRy-BAEREY-By-percons-frem-any- such-retirement -program-se

estabhiiched .
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Sec. % . BSection 690.590 of the Code of Civil Procedure is

amended to read:

F 690()
{a) If the property mentiomed in Sections 690.1 to 690.29, inclusive,

)

shall be levied upon under writ of attachment or exCution, the defend-
ent or judgment debtor {herein referred to as “the debter™) in order to
avail himself of his exemption rights as fo such property. shall within 10
days from the date such property was levied upon deliver to the levying
officer an affidavit of himself or hiz agent, together with a copy thereof,
alleging that the property levied upon. identifving it. is exempt, specify-
ing the section or sections of this code on which he relies for his elaim
to exemption, and all facts necessary to support his claim, and also stat-
ing therein his address within this state for the purpose of permitting
service by mail upon him of the counteraffidavit and any notice of the
motion herein provided,

{b) Forthwith upon receiving the affidavit of exemption, the levying
officer shall serve upon the plaintiff or the person in whose favoer the
writ runs (herein referred to as “the creditor”), either personally or by
mail, a copy of the aifidavit of exemption, together with a writing, signed
by the levying officer, stating that the claim to exemption has been re-
ceived and that the officer will release the property unless he reccives from
the creditor a counteraffidavit within five days after service of such writ-
ing. _

{¢) 1f the creditor desires to contest the claim to exemption, he ghall,
within such pericd of five days, file with the levying officer a counter-
affidevit alleging that the property iz not exempt within the meaning of
the section or sections of this code relied upon, or if the claim to exemp-
tion be based on Sections £90.2, 690.3, 630.4, 6908, alleging that the value
of the property claimed to be exempt is in excess of the value stated in
the sapplicabie section or sections, together with proof of service of 2 copy
of sueh counteraffidavit npon the debtor.

{d) IT no such counteraffidayit, with such proof of service, is 3o filed
with the levying officer within the time allowed, the officer shall forth-
with release the property.

(e} If such counteraffidavit, with such proof of service, is so filed,
either the creditor or the debtor shall be entitled to a hearing in the court
in which the action is pending or from which the writ issged for the pur-
pose of determining the claim to exemption~the-paiority-oe-divicienef-poay-
meni-betwesh-one—or more-epreditera-from noncsempt-earrings—ander—the-
provisions—of -Seetion-£88-6 or the value of the property claimed tc he ex-
empt. Such hearing shall he granted by the court upon motion of either
party made within five days after the counteraffidavit is filed with the
fevying officer, and such hearing must be had within 15 days from the date
of the making of such motion unless continued by the court for good cause.
The party making the motion for hearing shall give not less than five days'
notice in writing of such hearing to the levying officer and to the other
party, and specify therein that the hearing is for the purpose of deter-
mining the claim to exemption. The notice may be of motion or of hearing
and upon the filing of the notice with the clerk of court, the motion is
deemed made.
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{f} If neither party makes such motion within the time allowed, or if the
levying officer shall not have been szerved with a copy of the notice of
hearing within 10 days after the filing of the counteraffidavit, the levying
officer shall forthwith release the property to the debtor.

(g) At any time while the proceedings are pending, upon motion of
either party or upon its own motion, the court may {1) order the sale of
any perishable property held by such officer and direct disposition of the
proceeds of such sale, and (2) make such other orders as may be proper
under the particular circumstances of the case. Any orders so made may
be modified or vacated by the court or judge granting the sarhe, or by
the court in which the proceedings are pending, at any time during the
pendency of the proceedings, upon such terms as may be just.

{h) The levying officer in all cases shall retain physical possession
of the property levied upon if it is capable of physical possession, or in the
case of property not capable of physical possession, the levy shall remain
in full force and effect, pending the final determination of the claim to
exemption. However, no aale under execution shall be had prior to such
finzl determination unless an order of the court hearing the claim for
exemption shall s¢ provide, . i

{i} At such hearing, the party claiming the exemption shall have the
burden of proof. The affidavits and counteraffidavits shall be filed by the
levying officer with the court and shall constitute the pleadings, subject
to the power of the court to permit an amendment in the interests of jus-

tice. The affidavit of exemption shall be deemed controverted by the.

counteraffidavit and both shall be received in evidence. Nothing herein
shall be construed to deprive anyone of the right to a jury trial in any
case where, by the Constitution, such right is given. but a jury trial may
be waived in any such case in like manner as in the trial of an action.
Ne findings shall be required in a proceeding under this section. When
the hearing is before the court sitting without a jury, and no cvidence
other than the affidavit and counteraffidavit is offered, the court, if
satisfied that sufficient facts are shown thereby, may make its determina-
tion thereon, Otherwise, it shall order the hearing continued for the pro-
duction of other evidence, oral or documentary, or the filing of other af-
fidavits and counteraffidavits. At the conclusion of the hearing, the court
shall give judgment determining whether the claim to exemption shall be

aliowed or not m whole or in part aad-mmment—de&emﬁm-&he

sh&ll be determmatwe as to the r:ght of the cred1tor to have the property
laken and held by the officer or to subjeet the properiy to payment or
other satisfaction of his judgment. In suech judgment the court shall make
all proper orders for the disposition of such property or the proceeds there-
of.

{3} A copy of any judgment entered in the trial court shall be forthwith
transmitted by the clerk to the levying officer in order to permit such
officer to either release the property attached or to continue to hold it to
sell it, in accordance with the provistons of the writ previously delivered
to him. Such officer, unless an appeal from the judgment is waived, or
the judgment has otherwise become final, shall continue to hold such
property under attachment or execution, continuing the sale of any prop-
erty held under execution until sueh judgment becomes final, However,
if a claim to exemption under Section 690.6 iz allowed by such judgment,
the debtor shall be entitled to a releaze of the earnings so cxempted at
the expiration of three days, unless otherwise ordered by the court, or un-
less the levying officer shall have been served with a copy of a notice of

_appeal from the judgment.

-1k
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§ 690.50

(k) Wken any documents required hereunder are served by mail, the
provisions of this code relating to service by mail shall be applicable there-
to. .

(1) Whenever the time allowed for an act to be done hereunder is ex-
tended by the court, written notice thereof shall be given promptly to the
opposing purty, unless such notice be waived, and to the levying officer.

{m} An appeal lies from any indgment under this section. Sueh ap-
pezl to be taken in the monner provided for appeals in the court in which
the proceeding i= had.
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Sec., 6 . Section 710 of the Code of Civil Procedure is amended

to read:

F

T0 8
{a} Whenever a judgment for the payment of money is rendered by any

court of this state againat a defendant to whom money is owing and un-

" paid by this state or by any county, city and county, city or municipality,

quasi-munieipality, district or public corporation, the judgment creditor
may file a doly authenticated abstract or transeript of auch judgment to-
gether with an affidavit stating the exact amount them due, owing and
unpaid thereon and that he desires to avail himself of the provisions of
this section in the manner ng follows:

1. If such money—weges—ereadary is owing and unpsaid by this state
to such judgment debtor, said judgment creditor shall file said abstract
or transcript and affidavit with the state department, hoard, office or com-
mission owing such money~weagesorsalary to said judgment debtor prior
to the time such state department, board, office or commiasion presents the
claim of such judgment debtor therefor to the State Controller -er—te—the
Binte-Personnel-Bowrd. Said state department, board, office or commission
in presenting such claim of sech judgment debtor to said State Controller
shall note thercunder the fact that the filing of such abstract or transcript
and affidavit and state the amount unpaid on said judgment as shown by
agid affidavit and shall also note sny amounts advanced to the judgment
debtor by, or which the judgment debtor owes to, the State of California
by reazon of advances for expenses or for any other purpose. Thereupon
the State Controller, to discharge such claim of such judgment debtor,
shall pay into the court which issued such sbstract or transcript by his war-
rant or check payahle to said court the whole or such portion of the amount
due such judgment debtor on such claim, after deducting from such claim

an amount sufficient lo reimburse the state department, board, officer or
commission for any amounts aﬂvanced to sald Judgment debt.or or by lum
nwed to the Qmte of Cahfﬂmm pred—g dedh 5 SRR R B GEH

b&tme%-er—t-maneﬂ'-pt, as wiil satisfy in full or to e grea—
est .extent the amount unpaid on said judgment and the balance thereof,
if any, to the judgment debtor.

2. If such money~wages-eor—amlary is owing and unpaid to such judg-
ment debior by any county, city and county, city or muricipality, quasi-
municipality, district or public corporation, said judgment creditor shall
file said abstract or transeript and affidavit with the auditor of such county,
city and county, city or municipslity, quasi-municipality, district-or public
corporation (and in case there he no auditor then with the official whose
duty corresponds to that of auditor}. Thereupon said auditor {or other
officizl) to discharge such claim of such judgment debtor shall pay into the
court which issued such sabstract or transeript by his warrant or check
payable to said court the whole or such portion of the amount due on such

claim of such judgment debior, jess-ntrarount—cquul-to-one-half-or—such-

)b
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Bo-dava y i ; uswill sat-
mfy in full or t.o the greatest extent the a.mount unpmd on aaid judgment
and the balance thereef, if any, to the judgment debtor.

(b} The judgment creditor upon filing such abstrset or transcript and
affidavit ahzll pay & fee of two dollars and fifty cents ($2.56) to fhe person
or agency with whom the same is filed.

(e} Whenever a court receives any money hereunder, it shell pay as much
thereaf as is not exempt from execution under this code to the judgment
ereditor and the balance thereof, if any, to the judgmeni debtor. The pro-
cedire for determining the claim of exemptior shall be governed by the
procedure set forth in $90:86-oftkin-eete- Section £90.50.

{d) In the event the moneys owing to £ judgment debtor by any govern-
rmentel agency mentioned in this section are owing by reason of an award
made in & condemnation proceeding brought by the governmentsl agency,
such governmental agency may pay the amount of the awsard to the clerk
of the court in which such condemnstion proceeding was tried, and shall file
therewith the abstract or transcript of judgment and the affidavit filed
with it by the judgment creditor. Such payment into court shell constitute
payment of the condemnation award within the meaning of Section 1251 of
this code. Upon such payment into court and the filing with the county
elerk of avch abeiract or transeript of judgment and affidavit, the county
clerk shall notify by mail, through their attorneys, if any, all parties inter-
ested in sgid award of the time and place at which the court which {ried the
condemnation proceading will determine the conflicting claims to said award.
At said time and place the court shall make such determination gnd order
the distribution of the money held by the county clerk in accordance there-
with,

(e} The judgment creditor may state in the affidavit any fact or facts
tending to establish the iduntity of the judgment debtor. No public of-
ficer or employée shall be hable for failure to petform any duty imposed by
thiy section unless sufficient information is furnished by the abstract or
transeript together with the affidavit to enable him in the exercise of rea-
sonable diligence to ascertain such identity therefrom and from the papers
and records on file in the office in which he werks. The word “office”
as used hersin does not include any branch or subordinate office located in
a different city.




()

§ 710

Gf- 83 ()gfz
Any fees received by a state agency under this section shall be de-

posited to the credit of the fund from which payments were, or would be,
made on account of a garnishment under this section. Ferihe-purpose-of

S s iarral perod

(g} This section does not authorize the withholding of earnings -

of a public employee. The earnings of a public employee may be with-

held only pursuant to Chapter 2.5 {commencing with Section 723.10) of

Title 9 of Part 2,
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Sec. 7 . Chapter 2.5 (commencing with Section 723.10) is adgded
to Title 9 of Part 2 of the Code of Cilvil Procedure, to read:

CHAPTER 2.5. EARNINGS PROTECTION LAW

Article 1. Short Title; Definitions

§ 723.10. Short title

T723.10. This chapter shall be known and may be cited as the

"BEarnings Protection Law."

~19-




§ 723.11. Definitions

723.11. As used in this chapter:

(a) "Disposable earnings” means that part of the earnings of any
individual remaining after the deduction from those earnings of any
amounts reguired by law to be withheld.

(b} "Earnings" means compensation payable for personal services,
whether denaminated as wages, salary, coomission, bonus, or otherwise,
and includes periocdic payments pursuant tc a pension or retirement
program.,

{c) "Employer" means any person who owes earnings to another.

(d) "Judgment" includes a support order.

{e) "Judgment creditor" means the person in favor of whom a judg-
ment is rendered and includes his representative.

{f) "Judgment debtor" means the person against whom a judgment is
rendered.

{g) "State Administrator"” means

Comment. Subdivisions {a) and (b) of Section 723.1l1 are taken from the
federal Consumer Credit Protection Act of 1968 (Section 302}. However, the
federal phrase referring to compensation "paid or payable” is omitted in the
definition set forth in Section 723.11. See the Ccomment to Section 690.6.

Subdivision {a) defines disposable earnings in terms of the deduction
of amounts required by law to be withheld. The particular deductions which

meet this standard are listed by the state administrator pursuant to Section

-20-



Code Civ. Proc. § 723.11

723.112. Among the amounts required by law to be withheld are earnings
subject to withholding pursuant to a support order. BSee Section 732.27.

"Barnings” is defined in subdivision (b) to include "periodic pay-
ments pursuant to & pension or retirement program." Moneys held in pension
and retirement funds (except for Keogh Act plans) are exempt from execution
under Section 690.18 and, as amended, that section provides for an automatic
exemption that need not be claimed under Section 690.50. Moneys received
fram a pension or retirement fund are also exempt under Section 690.18 as
amended, but that exemption must be claimed under Section £90.50. The
classification of periodic payments pursuant to a pension or retirement
program as 'earnings” for the purposes of the Barnings Protection Law does
not affect the exemption provided by Section 690.18, Exempt pension or
retirement funds cannot be reached under this chapter. UWhere the judgment
debtor has income from salary or wages and also retirement payments, only the
salary or wage$ can be reached under this chapter. However, in applying the
restrictions on the amount of earnings that can be withheld (Section 723.50),
the amount of periodic payments pursuant to a pension or retirement program
must be taken into account in determining disposable income.

Subdivision (e) defines "employer"” broadly to include anyone owing earn-
ings to another because, in almost all cases in which a credltor is seeking
to reach those earnings, the person owing them will be an employer in the
popular sense of that word, However, in scome cases, the chapter may apply
to a perscn who is not an employer in the popular sense, such as & person

who hlres an independent contractor.
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Article 2. General

§ 723.20. Withholding earnings of judgment debtor

723.20. (a) A judgment creditor mey have earnings of a judg-
ment debtor withheld in accordance with the provisions of this
chapter.

(b) The earnings of an individual shall not be required to be
withheld for payment of a debt by means of any Jjudicial procedure

other than pursuant to the provisions of this chapter.

Comment. Section 723.20 makes the Farnings Protection law the exclu-
sive Jjudicial method of compelling an employer to withhold earnings.
Attachment of earnings before judgment is abolished by Section 690.6(b).
Nothing in the Earnings Protection Law affects wage assignments hy contract
between creditor and debtor, but such a wage assignment ne longer has any
priority over a subsequent levy on the earnings of a judgment debtor énd is
revocable at any time. See Labor Code § 300. See also Civil Code § 4701,

0f course, the Earnings Protection Law hes no effect on matters that
are preempted by the federal law, such as federal bankruptcy proceedings
and federaml tax collection procedures {(Int. Rev. Code of 1954%, § 6334(c)).

See also Section 723.32 (wage earner's plan).

s 1o P



§ 723.21. Levy made by earnings withholding order

T23.21., A levy upon the earnings of a judgment debtor is made
by an earnings withholding order, directed to the judsgment debtor's

employer , in accordance with this chapter.

-23-
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§ 723.22. Continuing withholding order

723.22. (a) Except as otherwise provided in this chapter,
receipt by an employer of an earnings withholding order, until the
order explres or terminates:

(1) Constitutes a lien upon unpaid earnings of the Judgment
debtor and upon future earnings as earned; and

(2) Imposes upon the employer a continuing duty to withhold
from the judgment debtor's earnings amounts in accordance with the
earnings withholding order and to pay over those amounts to the
person specified in the order.

{b) The amount required to be withheld shall be paid by check
to the person specified in the order within 30 days after each payment
of earnings is made to the judgment debtor. The employer is not
required to pay over an amount withheld that is less than $10 until
the accumulated amount that has been withheld and not paid over

reaches $10.

Comment. See the Comments to Sections 723.23 and T723.2k.

ol



§ 723.23. Period covered by withholding orger

723.23. Exceplt as otherwise provided by statute, an earnings
withholding order is effective for a period of four months from the
date of the end of the first pay pericd which ends after the employer

receives the order or until 1t terminates, whichever first cccurs.

Comment.. BSecticn 723.23 provides that an earnings withholding order is
effective for & four~month period and expires at the end of that time. 1In
some cases, the earnings withholding order is not limited to the four-mconth
period. See Sections 723.27 (support), 723.28 (state taxes). See also
Civil Code Section 4701 (child support).

The earnings withheolding order may terminate bhefore the end of the

four-month period for any of the reasons listed in Section 723.2L.
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§ 723.24

§ 723.24. wWhen earnings withholding order terminates

723.24. An earnings withholding order terminates when any of
the following occurs:

(a) The employer receives a restraining order from a referee
or court in bankruptcy or a certified copy of any court order de-
elaring that the debt upon which the judgment is based is discharged
in bankruptey.

(b) The employer receives a modified order, or a notice of
termination of the order, from the clerk of court.

(c) The employer receives written notice from the judgment
creditor that the Judgment has been satisfied.

(d) The employer has withheld from the earnings of the judg-

ment debtor the full amount specified in the order.

Comment. The events listed in subdivisions (a) through (d) of Sec-
tion 723.2hk will terminate any earnings withholding order in effect at the
time they occur, desplte a later expiration date for the order as provided
in Section 723.23.

Subdivision {a) recognizes the federal preemption of the bankruptey
field and makes the earnings withholding order subordinate to any later
federal proceedings.

Subdivision (b) reflects the fact thet a court may modify or even
terminate a prior withholding corder due to sﬁbstantial changes in the
debtor's position--significant alterations in disposable earnings, hard-
ship occurrences,and the like. See Section 723.115. See also Section

723.30.
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§ 723.24

Subdivision (c) enables the judgment creditor himself to terminate
the withholding order which he has obtained when the unﬂérlying debt
has been satisfied. The judgment debtor has an affirmative duty to so
inform the employer. See Section 723.31.

Subdivision (A} specifies that the withholding order ends when the

full amount specified in the order has been withheld.



§ 723.25

§ 723.25. Priority of orders generally

723.25. Except as otherwise provided in this chapter:

{(a) An employer shall withhold and pay over earnings of a judg-
ment debtor pursuant to the first withholding order which the employer
recelves when there is no cther earnings withholding order in effect
for that judgment debtor.

(b) If at any time when an earnings withholding order

is in effect the employer
receives another earnings withholding order for the same judgment
debtor, the employer shall not withhold earnings pursuant to the aub-
seguent order. In such a case, the employer shall notify the judgment
creditor that a prior order is in effect and shall accompany the
notification with the information reguired by the form referred to

in Section 723.11h.

Comment. Section T723.25 establishes the rules governing priority of
earnings withholding orders. Generally, the first order received is given
priority. For exceptions to this rule, see Sections 723.27 (support orders)

and 723.28 (taxes). BSee the Comments to Sections 723.27 and 723.28.
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§ 723.26

§ 723.26. Limitation on obtaining additional earnings withholding orders

723.26. (a)} If an employer withholds earnings pursuant to an
earnings withholding order, the judgment creditor who obtained such
withholding order may not apply for another withholding order on the
same indebtedness for a period of five months from the effective
date of the first earnings withholding order.

(b) If a court orders, after a hearing held pursuant tc¢ this
chapter, that nothing should be withheld from the earnings of a Jjudg-
ment debtor:

{1) The judgment creditor may not apply for another earnings
withholding order on the same indebtedness for a pericd of four
months from the date of the court's order unless the order otherwise
provides.

(2) For the purposes of this chapter, the order is conclusive
on the i1ssuesdecided for a period of four months from the date of the

court's order unless the order otherwise provides.

Comment. Subdivision (a) of Section 723.26 precludes & creditor who
bas cbtained an earnings withholding order which has gone into effect from
obtaining another order during the one-month period following the expira-
tion of his order. The effect of this limitation 1s that other creditors
are glven a one-month period of time during which they can gttempt to have
their earnings withholding orders go into effect while the original
ereditor is precluded from compebing with them. Of course, after the
expiration of the one~month period, the original creditor is treated like

any other creditor.



§ 723.26

Subdivision (b} of Section 723.26 is designed to preclude the debtor
and his creditors from having a hearing more frequently than once every
four months on the question whether all the debtor's earnings are absolute-
ly essential to the support of his family. Note that a determination made
by the court on an application for an earnings withholding order by one
creditor that all the debtor's earnings are absclutely essential for sup-
port is conclusive as to all creditors for a pericd of four months. In
some cases, however, the court may determine that it would be appropriate
for the court to reconsider the matter at an earlier time and Section
723.26(b) permits the court to reserve the authority to revise its earlier
determination within such time as the court orders.

An order to withhold nothing from earnings is subject to all the
rules governing priority of earnings withholding orders. See Secticon
723.25.

For a provisionh permitting hearings more frequently than every four

nonths in hardship cases, see Section 723.115.
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§ 723.27. Orders for support

T23.27. HNotwithstanding eny other provision of this chapter:

{a) An earnings withholding order to enforce a court order for
support of any person shall be denoted as such on its face.

(b} The restrictions on earnings withholding contained in
Sections 723.50 and 723.51 do not apply to zan
earnings withholding order described in subdivision {(a).

{e} An earnings withholding order described in subdivision (a)
remains in effect a3 a continuous withholding order until the court
orders its termination.

(d) Regardless whether any other earnings withholding order is
already in effect for a judgment debtor, an employer who receives an
order described in subdivision (a) shall withhold and pay over
earnings of the Jjudgment debtor pursuant to such order or orders.

(e) An employer shall withhold earnings of a judgment debtor
pursuant to both a support order and ancther earnings withholding
order simultaneously, but the amount withheld pursuant to the earnings
withholding order described in subdivision (a) shall be deducted from
the earnings of the judgment debtor in computing his disposable earnings

for the purposes of this chapter.

Comment. Section 723.27 provides specilal rules for an earnings with-
holding order to enflorce a court order for the support of any person,
including a former spouse of the judgment debtor. An earnings withholding
order for support is given g different effect than other withholding orders:
it is effective until terminated by the issuing court; it is unrestricted
in amount; it goes into effect, but it does not necessarily preclude with-

helding on a prior order.
L



Code Civ. Proc. § 723.27

The amount specified in the earnings withholding order for support

is withheld from the support obligor's earnings and paid over to the person
specified in the order. The amcunt withheld for support is deducted in de-
termining "disposable earnings"” of the judgment debtor and any prior order
continues in effect with the amount withheld based on the "disposable earn-
ings" thus recomputed. Likewise, subject to the rule for computing “dis-
posable earnings,” a judgment creditor may cobtaln an earnings withholding
order where there i1s already in effect a prior earnings withholding order

for support.
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§ 723.28, Orders for tax collection

723.28. Notwithstanding any other provision of this chapter:

(a) An earnings withholding order for collection of a Jjudgment
for any state tax, including penalties and interest, shall be dencted
as such on its face.

(b) An earnings withholding order described in subdivision (a)
shall remain in effect as a continuous withholding order until the
amount specified in the order has been paid in full.

(c) Regardless whether any other earnings withholding order is
in effect for a Jjudgment debtor, an employer who receives an order
described in subdivision {a) shall withhold and pay over earnings of
the judgment debtor puréuant to such order, and shall cemse to
withhold earnings pursuant to any prior order except an order
described in subdivision (a) of this section or in subdivision (a)
of Section 723.27.

(d) When an employer ceases to withhold earnings of a judgment
debtor pursuwant to subdivision {c), he shall notify the judgment
creditor who obtained the prior order that & supervening order for
collection of state taxes is in effect.

(e) When the order described in subdivision {a)} has been
satisfied, the empicoyer shall withhold and pay over earnings on the

prior order referred to in subdivision (c) if it is still in effect.

Comment. Section 723.28 provides an exception to the general rule
governing priority of earnings withholding orders. An order based on a
Judgment for unpaid state taxes, including penalties and interest, takes

pricrity over any prior corder except one for state taxes or for support.
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Code Civ. Proe. § 723.28

If the earnings withholding order for taxes is satisfied before the expira-
tion of the prior order {four months--Scction 723.23), the employer must

then again withhold pursuant to the prior order.
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§ 723.29. Withholding order for costs and interest

T23.29. BSubject to Section 723.23, afiter the smount stated as
owing in the earnings withholding order is paid, the judgment
creditor may apply for issuance of another earnings withholding
order covering costs and interest that masy have acoried sipce

application for the prior order.



§ 723.30

§ 723.30. Agreement between debtor and creditor

723.30. (&) The judgment debtor and the judgment creditor or
his representative may agree that the amounts to be withheld from
the perlodic earnings of the Judgment debtor pursuant to an earnings
withholding order are to be lesser amounts than the amounts that
would otherwise be withheld pursuant to the order. Upon receipt of
written notification from the judgment creditor or his representative
of such agreement and of the amounts to be withheld pursuant to such
agreement, the employer of the Judgment debtor shall withhold such
emounts and pay them over to the judgment creditor or his representa-
tive as provided in this chapter.

(b) The judgment debtor and the judgment creditor or his repre-
sentative may agree that the employer of the judgment debtor is to
discontinue withholding on an earnings withholding order pursuant to
which the judgment debtor's earnings would otherwise be withheld so
that the Judgment debtor may make payments to the Judegment creditor
in accordance with a voluntary payment plan. Upon receipt of written
notification from the judgment creditor or his representative of such
agreement, the employer of the judgment dsbtor shall discontime
withholding earnings pursuant to the earnings withholding order.

(¢) Except for an earnings withholding order issued under Sec~
tion T723.27 or 723.28, where an agreement is made pursuant to this
section, the employer shall nct withhold earnings pursuant to any
other earnings withholding order during the period the order super-
seded by the agreement 1s in effect wuniess a court, at a hearing

held at the request of the person seeking the other order, finds that
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§ 723.30
the agreement was npot made in good faith and on that ground termi-
nates the order superseded by the agreement. The burden of proof
at such hearing on the issue of good faith is on the parties to

the agreement.

Comment. Section 723.30 is included to permit the judgment debtor
and judgment creditor to work out a payment plan and avoid the need.for a
court determination whether the judgment debtor is entitled to have a por-
tion of his earnings exempt under Section 723.51 {“"absolutely essential for
the support of his family"). Subdivision (a) of Section 723.30 recognizes
an agreement that peduces the amount an employer is to withhold; subdivision
(b) recognizes an agreement where the withholding by the employer is to be
discontimied and the employee is to pay & specified amount to the judgment
creditor pursuant to the agreement.

Under subdivision (c), the agreement is given the same effect as if
the court had held & hearing and determined that a portion of the Judgment
debtor's earnings should be exempt under Section 723.51. It is necessary
to give the agreement this effect; otherwlise, the juégment creditor would
never be willing to dispense with the court determination on the extent to
which the earnings are exempt umder Section 723.51. To avoid collusion
between the debtor and a friend, subdivision (¢} imposes upon the parties
to the agreement the burden of proving it was made in good faith when

another creditor applies for an earnings withholding order.



§ 723.31. Creditor required to notify employer when judgment satisfied

T23.31. If the judgment pursuant to which the earnings with-
holding order 1s issued is satisfied prior to the time the earnings
withholding order expires under Section 723.23, the judgment
creditor shall promptly notify the employer of the judgment debior

of that fact.
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§ 723.32. Judgment debtor under wage earner's plan

723.32. HNo earnings withholding order shall be effective during
the time the Judgment debtor is under any wage earner's plan approved

by any United States court.

Comment. Sectiom 723.32 states the obvious proposition that no earnings
can be garnished under state law when the Jjudgment debtor is under a wage
earner's plan approved by any United States court. Cf. federal Consumer

Credit Protection Act of 1968, Section 303(b).
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§_323.33. Order or process in violatlon of restrictions unenforceable

723.33. HNo court may make, execute, or enforce an order or process

in viglation of the restrictions of this chapter.

Comment. Section 723.33 is based on a comparable provision of the

federal Consumer Credit Protection Act of 1968 (Section 303(c)).



Article 3. Restrictions on Earnings Withholding

§ 723.50. Restrictions on esarnings withholding

723.50. {a) As used in this section, "nonexempt disposable earn-
ings" for any workweek means the aggregate disposable earnings of the
judgment debtor for that workweek less an amount equal to 60 times
the federal hourly wage prescribed by Section 6(a)(l) of the Fair
Labor Standards Act of 1938 in effect at the time the earnings are
payable,

(b) Except as otherwise provided in Section 723.27, the amcunt
of the earnings of a judgment debtor in any workweek which is to be

withheld pursuant to this chapter may not exceed an smount computed as

follows:
If the nonexempt disposable The amount to be withheld is:

earnings are:

Not over $50 504 of the nonexempt dis-
posable earnings

gver $50 but not over $25 plus 404 of excess

$125 over $50

over $125 $55 plus 25% of excess

over $125

{c} In the case of earnings for any pay period other than a week,
the State Administrator shall by regulation prescribe a method of come
putation which shall be equivalent in effect to that set forth in sub-

divisions {a) and {(b).

Comment. The exemption provided by Section 723.50, like the exemption
provided by Section 303(a) of the federal Consumer Credit Protection Act, is
based on the federal minimum wage. Accordingly, the exemption will autcmati-
cally reflect the effect of inflation because it will Increase as the federal

minimum wage is increased. "
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Code Civ. Proc. § 723.50

The exemption applies to all cases {including state taxes) other than

support. See Sections 723.27 (support), 723.29 (taxes).
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§ 723.52

§ 723.51. Amounts essential for family support exempt

T23.51. That portion of his earnings which a judgment debtor
establishes, by clear and convincing proof, is absolutely essential
for the support of his family is exempt from levy under this

chapter.

Comment. Section 723.51 is based on the exempiion formerly provided
by subdivision (¢) of Section 690.6, but omits the provision for the
"common necessaries of life." However, the exemption provided by Section
723.51 is more restrictive {"absoclutely essential for support" as com-
pared to "necessary for the use") than former subdivision (¢) of Section
690.6 and requires "clear and convincing proof" rather than a mere pre-
ponderance of the evidence as was formerly the case under Section 690.6{c).
This strict standard recognizes that the liberal exemption provided by
Section 723.50 should be adequate except in extremely rare and unususal

cases,
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§ 723.100

Article 4. Procedure for Issuance of

Earnings Withholding Orders

§ 723.100. Application for issuance of earnings withholding order

723.100. {a) A judgment creditor may apply for the issuance of
an earnings withholding order by filing an affidayit in substantially
the following form with the clerk of the court from which such order
is sought:

1. on  {date) , & judgment was entered by (description

of court) in favor of (mame and address of judgment creditor) and

against (name apd address of judement debtor) and was entered in

(where judgment entered). There is now owing on this judgment a net

balance of $ { judgment as entered plus accrued interest,

eosts, or fees less partial payments, if any). OFf this amouat,

$ was due on the Judgment as entered and bears intere

est at 7 percent per annum from the date of entry.
2. It 1s requested that an earnings withholding order be issued

requiring (name and address of emplcyer) to withhold from the

Judgment debtor's earnings the amounts allowed by law and to pay these

amounts to (name and address of person to receive mopey).

3. I have no informaticn or belief that the judgment debtor has
been adjudicated a bankrupt with reference to the indebtedness for
vwhich the order 1s sought or that the judgment debtor is, at the date
of this application, under a wage earner's plan approved by a United
States Court.

(b) An application for an earnings withholding order in form

approved by the Judiclal Council is deemed to comply with this section.
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§ 723.101

§ 723.101. Court to which application made

723.101. (a) The application for an earnings withholding order
shall be made to the court which entered the Jjudgment pursuant to
which the earnings withholding order is sought if the address of the
Judgment debtor's last known residence is within 150 miles of the city
where that court is located.

(b) In cases not covered by subdivision (a), the application
shall be made only to a court of similar Jurlsdiction as the one which
entered the Judgment in the county where the judgment debtor was last
known to reside or, if there be no court of similar jurisdietiom in
such county, by a ﬁourt of higher jurisdiection therein. An application
filed under this subdivision shall be accompanied by an abstract of the

judgment in the form prescribed by Section 67L4.

Comment. Section 723.101 is based on Section 722 (proceedings supple-

mental to execution).
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§ 723.102

§ 723.102. Notice to Judgment debtor

723.102. After filing his application for issuance of an earn-
ings withholding order, the Jjudgment creditor or his representative

shall send by mail or otherwise to the judgment debtor at his last
known residence address a notlice that the judgment

creditor has applied for an earnings withholding order

and a copy of the application for the order. After the
notice and the copy of the application have been sent to the judament

debtor, the judgment creditor or his representative shall file an

affidavit stating that fact.

Comment. Section 723.102 is designed to give the judgment debtor notice
of the imminence of an earnings withholding order so that he will be gble to
assert any facts vhich may affect the amount of the order prior to its issu-
ance. If the judgmwent creditor fails to glve the appropriate notice, or if
he files a false affidavit, he may be subject to the ordimary sanctions for
abuse of process and contempt, and any order issued may be subject to attack
on grounds of extrinsic fraud. However, the fact that the judgment debtor
fails to receive the notice does not affect the wvalidity of the earnings

withholding order.
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§ 723.103
§ 723.103. Application and notice in default jJudgment cases

723.103. (a) Where an action has been commenced and the plain-
tiff applies for entry of default in a case to which Section 587
applies, the plaintiff at any time may file in such action an appli-
cation for issuance of an earnings withholding order and may send the
notice reqguired by Section 723.102 to the defendant with the copy of
the application for e?try of default sent pursuant to Section 587.

(v) 1In any case to which this section applies, the affidavit
required by Section 723.102 may be combined with the affidavit required
by Section 587.

(¢) The Judicial Council shall adopt. a form for the applica-
tion for issuance of an earnings withholding order to be used in cases

to which this section applies.

Commnent. Section 723.103 permits a creditor to apply for an earnings
withholding order 1n anticipetion of a defeult judgment. Otherwise, the
creditor would have to wait until his claim has been reduced to Jjudgment
before applying. ©See Section 723.100. 0Of course, if judgment is not entered
in accordance with the facts stated in the withholding order application, a

new application for a withholding order must be filed and notice sent.
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§ 723.104

§ 723.104. Form of notice

723.104. (a) The Judicial Council shall prescribe by rule the
form of the notice of the application for issuance of an eaxnings
withholding order.

(b) In addition to other matters deemed sppropriate by the
State Administrator, the notice shall inform the Jjudgment debior of
all of the following:

(1) The judgment creditor has asked the court to order a named
employer to withhold a certaln indicated amount of the judgment
debtor's earnings and to pay this amount over to the person specified
in the application for the order in payment of the Jjudgment described
in the application.

{2} ‘The maximm amounts allowed by law to be withheld pursuant
to Section T23.50.

(3) No amount can be withheld from the judgment debtor's earnings
which he can prove is for a debt which has been discharged in
bankruptcy.

{4) Mo amount can be withheld from the judgment debtor's earnings
which he can establish in court, by clear and convincing proof, is
absolutely essential for the support of his family.

(5) If the judgment debtor wishes a court hearing to prove that
pursuant to paragraph {3) or (4) amounts should not be withheld frem his
earnings, he must fill in the accompanying form entitled "Application
for Hearing," and, in sddition, if he claims the exemption under para-
graph (4), the judgment debtor must complete the required fimancial

statement (subdivision (c) of Section 723.105).
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§ 723.104
(6) The earnings withholding order will issue unless he returns
by mail or otherwise his application for hearing and, if required,
his financial statement to the clerk of court not later than 15 days
after the date of the notice.
(7) If he fails to appear at the hearing or to complete the
required form or forms truthfully and completely, the court may draw

inferences adverse to the Judgment debtor.

Comment. Section 723.104% lists some of the information to be given
to the judgment debtor in his notice of earnings wilthholding.

Paragraphs (3) and (4} of subdivision (b) list two of the more salient
reasons for denial of a withholding order among the possible grounds for
hearing specified in Section 723.105{a).

The form for application for hearing referred to in subdivision {b)(5)
is prescribed by the Judieial Councii. See Section 723.105(d).

The 15-day deadline for hearing application referred to in subdivision
(v)(6) is prescribed by Section 723.105{a}. It should be noted that the
Judgment debtor mmy subsequently apply for a hearing after the 15-day dead-
line has passed, but such an application will not delay the issuance of the
earnings withhoiding order.

Subdivision {b}(7) includes the substance of Seetion 723.108(a) relating
to court findings upon the debtor's Ffailure to appear or to supply accurate

information after applying for a hearing.
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§ 723.105

§ 723.105. Application for hearing

723.105. (a) If the judgment debtor wishes to claim the exemp-
tion provided by Section 723.51 or claims that the debt for which
the earnings withholding order is sought is one discharged in bank-
ruptcy or that he is under a wage earner's plan approved by a United
States court or that for some other reascn the earnings withholding
order should not bhe issued, the judgment debtor shall complete and
file an applicatlion for a hearing and, in addition, a financial state-
ment if he claims the exemptlion provided by Section 723.51. Subject
to Section 723.115, the application for hearing must be returned by
the judgment debtor, by mail or otherwise, to the clerk of court no
later than 15 days after the date of the notice given pursuant to Sec-
tion 723.102.

(b) In addition to other matters deemed appropriate by the State
Administrator, wvhere the judgment debtor claims the exemption provided
by Section 723.51, unless the judgment debtor claims that all of his
earnings are absolutely essential for the support of his family, the
application for a hearing shall indicate how much the judgment debtor
believes should be withheld from his earnings each pay pericd by his
employer pursuant to the earnings withholding order.

(c) fThe financial statement referred to in subdivision {a) shall
include all of the following information:

(1} All sources of the judsment debtor's earnings and the amounts
of such earnings.

(2) Any sources and amounts of earnings of members of the judg-
ment debtor's family.

(3) A listing of all assets of the judgment debtor and of the

members of his family. 50-



§ 723.105

{(4) All outstanding obligations of the judgment debtor.

(5) MNames, age, and relationship of any persons dependent upon
Judgment debtor's income.

(6} Any extraordinary prospective expenses that would justify
a reduction in the amount of earnings that would otherwise be with-
held pursuant to Section 723.50.

{7) Whether any earnings withholding orders are in effect for
the Judgment debtor or members of his fTamily.

(8) Such other information as is considered appropriate by the
State Administrator.

(d) The Judicial Council shall prescribe by rule the form of

the application for hearing and for the financial statement.



§ 723.106

§ 723.106. Setting matter for hearing; information to Judgment creditor

723.106. (a) If the judgment debtor sends the application for
a8 hearing within the time specified in subdivision (a} of Section
723.105, the court shall set for hearing the matter of the amount to
he withheld from the judgment debtor's earnings. The hearing shall
be had within 15 days of the date the clerk receives the application
for the hearing unless continued by the court for good cause.

(b) The judgment debtor and the judgment creditor or his repre-
sentative shall be notified st least 10 days before the hearing of
its time and place.

(e} A copy of the judgment debtor's application for the hearing
and hie finsncial statement, if any, ghall be made available by the

clerk to the Judgment creditor or his representative.
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§ 723.107

§ 723.107. Judgment creditor's acceptance of debtor's plan

723.107. The judgment creditor may file an acceptance stating
thet he is agreeable to heving an sarnings withholding order issued
in the amount stated in the application pursuant to subdivision {b)

of Secticon 723.105. If the Judgment creditor files such an accept-

ance, no hearing shall be held.

Comment. The acceptance provided by Section 723.107 cperates as a
consent by both creditor and deblor to a withholding order for a stipu-
lated amount. When this occurs, the clerk of court issues the designated

order without further proceedings. See Section 723.110(b).



§ 723.108

§ 723.108. Hearing on judgment debtor's application

723.108. (a) HNeither the judgment debtor nor the judgment
creditor or his representative is required to be present at the hear-
ing. The court shall in every case require that the judgment credi-
tor's judgment and that the claim of the Judgment deblor be established
by proof as required by law. No inferences shall be drawn against the
Judgment creditor if he fails to appear at the hearing but, 1f the
Judgment debtor fails to appesr at the hearing or to complete the
required form or forms truthfully and completely, the court may draw
inferences adverse to the judgment debtor.

(b) 1If the court determines at the hearing that the judament
creditor is not entitled to have an amount withheld from the judgment
debtor's earnings and paid over to him, the court shall so order and
no earnings withholding order shall be issued.

(c) Subject to Section 723.50, if the court determines that the
Judgment creditor is entitled to have an amount withheld from the
Judgment debtor's earnings and paid over to him, the court shall make
an appropriate order which may:

(1) State the amount to be withheld from the judgment debtor's
earnings for each pay period;

{2) State the percentage of disposable income to be withheld
from the judgment debtor's earnings for each pay period;

(3) State that the maximum amount allowed by law be withheld
from the judgment debtor's earnings; or

(4} Otherwise determine the amount to be withheld or specify

the manner in which it is to be computed.
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§ 723.109. Multiple employment

723.109. (a) The judgment creditor may reguest a hearing to
prove that, owing to the multiple employment of the judgment debtor,
the judgment creditor is entitled to have an employer withhold a
greater amount from the earnings than the employer would have to with-
hold were he the Judgment debtor's only employer. The request shall
set out the facts on which the judgment creditor's claim is based.

The request shall be made to the court to which spplication is made
for the earnings withholding crder.

{(b) The court shall set the matter for hearing after receiving
the written request together with an affidavit statling that the judg-
ment ereditor or his representative has malled a copy of the request
for hearing to the judgment debtor's last knownpresidence address. The
Judgment debtor and the judgment creditor or his representative shall
be notified at least 10 days hefore the hearing of its time and place.

(¢} The jJudgment creditor has the burden of proof on the issue
of his right to have a greater amount withheld by an employer because
of the judsment debtor's multiple employment. If the court finds that,
owing to the multiple employment of the judgment debtor, the Judgment
creditor is entitled to have an employer withhold s greater amount from
the judgment debtor's earnings than the employer would have had to
withhold were he the judgment debtor’®s only employer, the court shell
make an sppropriate order.

{(d) The hearing provided by this sectlon may be combined with a
hearing under Sections 723.105 to 723.108, inclusive. If an earnings

withholding order has previously been issued under this section, the
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court, after hearing held at the request of elther the judgment debtor
or the judgment creditor, may modify the prior order, and the clerk
shall promptly send a copy of the revised order toc the employer of

the judgment debtor.



§ 723.110. Issuance of earnings withholding order

723.110. The clerk of court shall promptly issue an earnings
withholding order if:

(a) The judgment creditor requests the issuance of such order and
the judgment debtor has failed to send the applicaticn requesting a
hearing to the clerk within the time specified in paragraph {4} of
subdivision {b) of Section 723.10k;

(b) The judgment creditor has filed an acceptance as provided in
Section 723.107, in vhich case, the order shall be in the amcunt stated
in the spplication for hearing pursuant to subdivision (b) of Section
723.105, but in no event shall the amount be 1In excess of the maximum
amount allowed by law to be withheld from the judgment debtor's
earnings; or

(c) After hearing, the court has found that a portion of the
earnings of the Jjudgment debtor is subject to withholding pursuant to

this chepter.



§ 723.111. Form of earnings withholding order

723.111. {a) The earnings withholding order shall be in sub~

stantially the following form:

(Title of Court)
{ Number and abbreviated title of action)

FARNINGS WITHHOLDING CRDER

To: (name and address of emplayer)

On {date) , a judgment was entered in favor of

(neme of judgment creditor) against (name of judgment gebtor)

in (name of court and volume number, page number, and whether entered

in judgment bock, minute bock, or docket).

There is owing on the judgment on the date of applicaticn for the
earnings withholding order a net balance of $ (Judgment as
entered plus accrued interest, costs, or fees less partial payments,

if any). Of this amount, & was due on the judgment as

entered and bears interest at 7 percent per annum from the date of
entry.

You are ordered to pay the amounts indicated below cut of the
earnings of the judgment debtor by withholding appropriaste amounts
from his periodic earnings and paying those amcunts to the person
specified below after each periodic payment of earnings to the judg-
ment debtor. You are ordered to continue to withhold ocut of the
Judgment debtor's earnings and to make payments as required by this

order until the happening of the first of the following events:
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(1) You have withheld the full amount specified in this order
from the earnings of the judgment debtor.

(2) You have received a modified order or a notice of termins-
tion of the order from the clerk of court.

{3) You have received written notice from the judgment creditor
that the judgment has been satisfied.

{(4) You have received a restraining order from & court or
referee in bankruptey, or a certified copy of an order of any court
declaring the debt upon which the judgment is based to bte discharged
in bankruptcy.

(5) You bave received written notice from the judgment creditor
or his representative that the amount toc be withheld is to be less than
the amount specified in the order, in which case you are to withhold
the lesser amount and pay such lesser amount to the Jjudgment creditor
or his representative.

{6) You have received written notice from the Judgment creditor
that you are to discontinue withheolding om the earnings withholding
order.

{If there is no court order specifying the amount to be withheld,
the following shall appear on the order: "The appropriate amount to
be withheld from the judgment debtor's periocdic earnings is that
amount indicated by the accompanying form entitled *Computation of
Amounts to Be Withheld From Earnings.'")

(If there is a court order regarding the smount to be withheld,
the order shall specify the amount to be withheld or the manner in

which the amount is to be computed.)
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You are ordered to pay over to (name of judgment creditor or his

representative) at (his address) the amount required

to be withheld pursuant to this order by check mgiled within 30 days

after each payment of earnings is made to the judgment debtar. {(You

are not required to pay over an amount withheld that is less than $10
until, the accumilated amount that has been withheld and not paild over
reaches $10.)

You are ordered to fill out the accompanying form entitled "Em-
ployer's Return” and to return it to the judgment creditor or his
representative within 15 days after the date you receive the earnings
withholding order.

{b) An earnings withholding order in form approved by the
Judicial Council is deemed to comply with this section. The Judicial
Council may approve special forms for the earnings withholding orders

referred to in Sections 723.28 and 723.29.
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§ 723.112. TForm for computation of amounts to be withheld -

T723.112. The State Administrator shall prescribe by rule the form
for the computation of smounts to be withheld from earnings. In addi-
tion to other matters deemed appropriate by the State Administrator,
the form shall contain information enabling the employer 1o compute the
amount of the judgment debtor's disposable earnings for the purposes of

this chapter.

wBHlm



§ 723.113. Employer's retwn

T23.113. The employer who recelves an earnings withholding order
shall make an employer's return in the form prescribed by Section
723.11% and send it by mail, or otherwise deliver it, to the judgment
creditor or his representative within 15 deys from the date he receives
the earnings withholding order. The emplcyer's return shall be made

under osath.
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§ 723.114. Form for employer's return

723.11k. (a) The Judicial Council shall prescribe by rule the
form of the employer's return.

{b) In addition to other matters deemed appropriate by the State
Administrator, the form shall state all of the following:

(1) Identification and address of Judgment creditor or his
representative to whom the form is to be returned.

{2) Direction that the form be sent to the judgment creditor or
his representgstive by mall or otherwise no later than 15 days after
the date the employer receives the earnings withholding order.

(3) MName and sddress of judgment debtor and, if known, his
soclal security number.

{¢) In addition, the employer's return form shall require the
employer to supply all of the following informetion:

(1) Whether the judgment debtor is now employed by the employer
or whether the employer otherwise owes him earnings.

(2) IFf the judgment debtor is employed by the employer or the
employer otherwise owes him earnings, the ampunt of his disposable
earnings for the last pay periocd and the length of his pay periocd.

(3) Whether the judgment debtor's earnings are now being
withheld pursuant to a prior earnings withholding order and, if so,
the court which issued such order, the date it was issued, and the

effective date of such order.

“53-



§ 723.115. Hearings at request of judgment debtor after issuance of earnings
withholding order

723.115. If an earnings withholding order has heen issued and the
Judegment debtor did not send in an applicatlon for a hearing within the
time specified in subdivision (a) of Section 723.105, or if his disposable
income is 20 percent less than it was at the time of the prior hearing,
the judgment debtor may request a hearing to claim an exemption under
this chapter by sending anh application for a hearing to the clerk by
mail or otherwise. The application for the hearing shall comply with
Section 723.10% and shall be accompanied by the financial statement
if such statement is required by subdivision (b) of Seetion 723.10L.
The clerk shall notify the judgment creditor or his representative
that the application has been received and shall make & copy of it
and of the financial statement, if any, available to the judgment
creditor or his representative. The court shall then set the matter
for hearing within 15 days after receipt of the application, but not
less than 10 days after notification of the creditor. After hearing,
the court may modify the prior earnings withholding order, and the
clerk shall promptly send a copy of the revised order to the employer

of the Judgment debtor.
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Article 5. Remedies

Comment. The statutory remedies contained in this article are supple-
mentary to, and do not supersede, any common law remedies that would be
available to any of the parties for violation of any provisions of this

chapter, not just those viclations listed in this article.

§ 723.130. Remedies of judgment debtor

723.130. (a) If an employer withholds fram the judgment debtor's
earnings more than he is authorized to withhold pursuant to this chap-
ter and fails to return the excess to the Jjudgment debtor, the judg-
ment debtor mey bring a civil action against his employer to recover
the excess amount withheld.

(b) If a judgment creditor receives fram an employer more than
the Jjudgment creditor is entitled to receive under this chapter and
fails to return the excess to the judgment debtor, the judgment debtor
may bring & civil action against the judgment crediftor for the excess
amount he received.

(c) If the employer withholds from the judgment debtor's earnings
more than he is required to withhold pursuant to this chapter and pays
such amount over to the judgment creditor and the excess is not returned
to the judgment debtor, the judgment debtor may bring a civil action
against his employer or the judgment creditor or both, but he is entitled
to cnly one recovery for the excess amount and, if the judgment debtor
recovers from his employer, the employer is entitled to be indemnified

by the judgment creditor.
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(d) If the employer withholds earnings pursuant to this chapter
and fails to pay such earnings over to the judgment creditor within
the time specified in subdivision (b) of Section 723.22, the judgment
debtor may bring a civil action against his employer for any additional

charges for interest and penalties he actually incurs because of such

late payment.
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§ 723.13l. Remedies of judsment creditor

723.131. (a) If the employer fails to withhold the amount he is
required to withhold pursuant to this chapter, the judgment creditor
may bring a c¢ivil action against the employer for the amount he was
reguired to withhold pursuant to this chapter.

(b) If an employer fails to pay over, in accordance with sub-
division (b) of Section 723.22, the amount he is required to withhold
pursuant to this chapter, the judgment creditor may bring a civil ac~

tion to recover the amount not paid over to him,

Comment, If the creditor recovers from the employer pursuant to sub-
division (a) of Section 723.131, the employer may have indemnity from the
judgment debitor but may execute on the debtor's earnings to satisfy any

Judgment only in accordance with the provisions of this chapter.
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§ 723.132. Civil penalty

723,132, If a judgment creditor receives an amount in excess of
the amount he is entitled to receive pursuant to this chapter with
actual knowledge of the overpayment and fails to return such excess
amount to the judgment debtor within 30 days of its receipt, the judg-
ment debtor may bring a civil action to have a civil penalty of $100
assessed against the judgment creditor. The civil penalty shall be

pald over to the judgment debtor.

Comment. Section 723.132 provides & civil penalty to be imposed on a
creditor who receives withheld earnings in the knowledge that the earnhings
received are in excess of the amount to which he is entitled. It is neces-
sary for assessment of the penalty that the creditor's knowledge be actual
rather than constructive; notification by the debtor of an overpayment would

put the creditor under a duty to investigate.



§ 723.133

§ 723.133. Fraudulent withholding by employer

723.133. If an employer withholds earnings pursuant to this
chapter and, with knowledge and intent to defraud either the judg-
ment creditor or the judgment debtor fails to pay such withheld

earnings cover to the judgment creditor, the employer is guilty of

a2 mlsdemeancr.

Comment. Section 723.133 is based on Labor Code Section 227 (failure

to make agreed payments to health, welfare, or similar fund).



§ 723.13%. Costs and attorney's fees

723.134%. In any civil action brought under this article, the
court may, in its discretion, award costs and reasonable attorney'’s

fees incurred by the prevailing party.
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Article 6. Administration and Enforcement

8§ 723.150. State Administrator

723.150. The [name of State Administrator] shall administer and
enforce this chapter. He shall recelve and act on complaints and may,
on his own initiagtive:

(a) Take action designed to obtain voluntary compliance with this
chapter.

(b} Commence proceedings to enforce compliance with this chapter.
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§ 723.151. Warning to innocent violator

723.151. If the State Administrator determines that the public
interest will be adequately served by such action, he may give a
person who violates this chapter as a result of an innocent or care-
less mistake a suitable written notice or warning in lieu of using

any other means available to enforce this chapter.

Comment, Section 723.151 is based on Health and Safety Code Sections

26332 and 26555.
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§ 723.152. Conference with suspected violator

723,152, If the Stete Administrator has reason to believe that
any violation of this chapter has occurred or is threatened, he may
give written notice to the suspected violator to arrange a conference
with the suspected viclator or his authorized representative for the
purpose of attempting to ascertain the facts relating to the suspected
violationﬁ and, if it =sppears that a violation has occurred or is
threatened, to arrive at an adequate and effective means of correcting

or preventing the violation.

Comiment. Section 723.152 is based on Section 12533 of the Government
Code, which relates to the powers of the Attorney General in connection with

heglth care service plans.
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§ 723.153. C(Cease and desist order

723.153. {a} The State Administrator, acting in the name of the
people of the State of California, may issue an order directing any
person to cease and desist from engaging in any act or practice in
violation of any provision of this chapter.

{b) Within 15 days after service of the order of cease and desist,
the respondent may request a hearing on the question of whether acts
or practices in violation of this article have occurred. The hearing
shall be conducted pursuant to Chapter 5 (commencing with Section 11500)
of Part 1 of Division 3 of Title 2 of the Government Code, and judicial |
review shall be available as provided by Section 11523 of the Govermment

Code,

Comment. Section 723.153 is based on Section 12534 of the Government
Code, which relates to pcwers of the Attorney General in connection with

health care service plans.
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§ 723,154, Injunctive relief

723.154, 1In case of any violation of this chapter, if the State
Administrator elects not to issue a cease and desist order, or if the
violator does not comply with a cease and desist order issued pursuant
to Bection 723.153, the State Administrator, acting in the name of the
people of the State of California, may institute & proceeding to ob-
tain injunctive relief or other appropriate relief in the superior
court in and for the county in which the viclation opccurs or in which
the principal place of business of the viclator is located, Any pre-
ceeding under this section shall conform to the requirements of Chap-
ter 3 (cammencing with Section 525) of Title 7 of Part 2 of the Code
of Civil Procedure, except that the State Administrator shall not be
required to allege facts tending to show the lack of an adequate re-

medy at law or tending to show irreparable damage or loss.

Comment, Section 723.154 is based on Section 12535 of the Government
Code, which relates to powers of the Attorney General in connection with

health care service plans.
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§ 723.155. Rules and regulations

723.155. The State Administrator, in accordance with the provi-
sions of Chapter 4.5 (commencing with Section 11371) of Part 1 of
Division 3 of Title 2 of the Government Code, shall adept, amend, znd
repeal such rules and regulations as are reasonably necessary for the
purpose of administering and enforcing this chapter and as are not

inconsistent with this chapter.
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§ 723.156. Studies and investigations

723.156. The State Administrator may make such studies and
investigations, conduct such research, and make such analysis of
matters pertaining to earnings garnishment as he considers necessary
to effectuate the purposes and policies of this chapter, to administer
and enforge this chapter, and to make recommendations to the Governor

and the Legislature for the revision of this chapter.



§ 723.157. Investigastory powers

723.157. For the performance of his duties, the State Adminis-
trator has the powers conferred by Article 2 (commencing with Sec-
tion 11180) of Chapter 2, Part 1, Division 3, Title 2 of the

Government Code.
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§ 723.158. Liaison with Pederal administrator

723.158. The State Administrator shall perform all acts required
by the Administrator of the Wage and Hour Division of the United States
Department of Labor as conditions to exemption of this state from the
earnings garnishment provisions of the Consumer Credit Protection Act
of 1968, including, but not limited to:

(a) Representing and acting on behalf of the state in relstion
to the Administrator of the Wage and Hour Division and his represen-
tatives with regard to any matter relating to, or arising out of, the
application, interpretation, and enforcement of the laws of this
state regulating withholding of earnings.

(b) Submitting to the Administrator of the Wage and Hour Division
in Auplicate and on a current basis, a certified copy of every statute
cf - ' 7 r this state affecting earningswithholding, and a cer-
tified copy of any decision in any case involving any of those statutes,
made by the Supreme Court of this state, if properly presented to the
court.

(e) Submitting to the Administrator of the Wage and Hour Division
any information relating to the enforcement of earnings withholding

laws of this state which he may request,

Camment. Section 723.158 authorizes the State Administrator to do
whatever is required by the federal administrator to obtain and maintain
a state exemption from the earnings garnishment provisions of the Consumer
Credit Protection Act. A similarly broad grant of power as that contalned

in the first paragraph of Section 723.158 is found in Government Code
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Section 25210 (county participation in Economic Opportunity Act of 1964).
Subdivisions {a}, {b), and {c) are based on the language of 29 Code of

Federal Regulatiocns Section 870.55(a), requiring the State Administrator

to act ag liaison with the federal administrator.
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§ 723,159. Publie information; counseling

723.159. The State Administrator may:

{a) Counsel persons and groups on their rights and duties under
this chapter.

(b) Develop programs of information about credit practices for

the education of debtors and employers.

Comment, Section 723.159 gives the State Administrator general authority
to counsel and inflorm those who might be affected by this chapter. The State
Administrator will serve not only as a source of information for creditors
and debtors but also for employers and the varicus public officers who will
be involved in the administration of wage garnishments. A similar section
gives general public education authority to the Division of Industrial Safety

(Department of Industrial Relations)}. See Labor Code § 6316.
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§ 723.160. Fees of clerk

723.160. (a) The fee for filing an application for an earnings
withholding order under subdivision (&) of Section 723.101 is $2.

(v) The fee for filing an application and abstract under sube
division (b) of Section 723.101 is two dollars {$2) when filed in a
justice court and four dollars ($4) when filed in a superiocr or

municipal court.

(c} No other fees may be charged under this chapter.
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§ 300

Iabor Code § 300 (amended)

Sec. 8 . Section 300 of the Labor Code is amended to read:
300, Lgl No assignment ofs-ep-evdew-£fer wages or salary, earned

or to be esarned, shkadd-be is valid unless all of the following con-

ditions are satisfied :

¢} (1} Bweh The assignment is contained in a separate written
instrument, signed by the person by whom the sedéd wages or salary
have been earned or are to be earned, and identifying specifically the
transaction to which the assigmment relates ¢-amd .

¢} (2) Where suek the assignment efrer-erder-fer-wages-er
saiary 1s made by a married person, the written consent of the husband
or wife of the person making auweh the assignment ewr-evder Iis
attached to sdeh the assignment ew-erdery-and .

{ey (3) Where suek the assignment er-erder-fer-vages-er-salary
is made by a minor, the written consent of a parsnt or guardian of sueh
the minor 1s attached to suek-erdsr-er the assigmment g-sré ,

¢} (4) where eweh the assignment ef-er-erder-fer-vages-or
satayy is made by a person who is unmarried or who is an adult or who
is both unmarried and adult, a written statement by the person making
84el the assignment ew-ewde® , setting forth such facts, is attached
to or included in eweh the assignment er-erdery .

{o)~-Ne-ether-nssignneni-er-erder-oxista-in-eennsetion-with-the
apme-srangaetisn-er-gdaring-ef-Lransacsiong~aRd-a-writsen-statomeni-by
tho~persen-Haking-suek-ansignrens-or-erder-to-shat-affosty-is-attached
thereio-or-ineluded-thereint-and

€2} (5) A copy of sdek-ar the assignment ew-erder and of the

written statement provided for in subdivisier-{d)-hersef paragraph (4) ,
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authenticated by a notary public, eheil-have-been 1is filed with
the employer, accompanied by an itemized statement of the amount then
due to the assignee ¢ . previded;-that-at-such-time-ne-ether-assign~-
HeRL~oF-o¥dey-for-tke -payReRs-~ef-ARF-WRgES-0¥-8Atary-i8-sdbieei-ta
payrenty-and-ne-atiachment-or-levy-en-exesuiien-againgi-gaid ~wages
o¥-satary-ig-il-fowaev--ARy-valid-assignreniy-wher-£fited-in-acaerdanes
with-the-previcisna-eontained-hareinyg~shall-have-priorisy-with-respeas
$o-any-subesquently~filed-assigrment-or-ordor-or-cubsequent-atbiackment
ar-le¥y-pR-axeanbions--Any-pewar-ef -abterpey-te-aseign-or-eelleat
wagag-er-saiary-chall-bo-veveeable-af-any-iine-by-the-maker-theraofy

He-ascignmoni-efy-or-order-fer-wages-or-sakary-shall-be-valid-uriess
aé-the-ting-of-the-making-thareefy-such-wages~or-satary-hava-bagn
earnedy-axqeapi-for-the-nacassitiap-of-1ife-and-$han-eriy-Lo-tha-porsen
er-perseHs-furrishing-such-neeacsisies-of-1ife~direetly-and-shen-anly
for-tho-amevuni-noeded-te~-furnick-sueh~-nacessitingy-~Under-any-aeeign-
Rk of y-av-ordar-for-wagos-er-galary-to-bo-sarnady~a-sum-Hot-te-axeasd
B0-per-cenium-ef-the-aesignorls-vages-er-cataryy-and-nes-fo-exeead-25
por-centum-of-the-acsigner!s-wages-ev-salaryy~upeh-the-shewing-that
eneh-vWages-e¥-salary-are-Raeeasary-for-the-suppert-of -his-motkery
fathery-spousey-shildren-ay-ogthor-Rembars-af-hia-familyy~residing-4in
thid-Ssabe-and-supperied-in-vwhole-er-2R-part-by-hisg~-labery-shkali-bhe
eellcoetible-frem-the-agsignreric-oppleyer-at-tho-bine-of-aach-nayment
ef-auck-WaEas-oF-34La¥Fy

{b) The employer shalk-be is entitled to rely upon the state-
ments of fact in the written statement provided for in subdivisiens

{é)-and-{e)-hereof paragreph (L) of subdivision (a) , without the
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necessity of inquiring into the truth thereof, and the employer shall
incur no liability whatscever by reason of any payments made by him
to an assignee under any assignment ew-ewder , in reliance upon the
facts so stated.

(c) An assignment of wages or salary, earned or to be earned,

is revocable at any time by the maker thereof. Any power of attorney

to assign or collect wages or salary is revecable at any time by the

maker thereof,

Lgl No assignment of er-erdes-fer wages or salary , earned or
to be earned , ekali-be is valld under any circumstances g if the
wages or salary earned or to be earned are paid under a plan for pay=-
ment at a central place or places established under the provisions of
Section 20ba ef-ihis-cede .

{e) This section eked: does not apply to deductions which the
employer may be requested by the employse to make for the payment of
life, retirement, disability or unemployment insurance premimms, for
the payment of taxes owing fram the employee, for contribution teo funds,
plans or systems providing for death, retirement, disability, unemploy-~
ment, or other benefits, F£ovr-the-paymeni-for-goads-or-serviees-far-
sished-by-the-employer-ie~-she-onpleyee-er-his-Ffamilty-at-the-requans
ef-the-empieyeey or for charitable, educational, patriotic or similar

purposes.
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Fin. Code § 15406
Financial Code Section 15406 {repealed)

See. 9. Section 15406 of the Financial Code is repealed.

15406y ~-The-shares-and- ceriifientes-for-funde-reeeived-of
menbers-of-any-evredit-nnicn-and-ati-tke-neeumiiation-on-caeh
shares-apd.eertifieatec-ave-eNenpi-from-cale-crn-exeention-and
proecedings-suppiementary~theresny - ta-she-ameunt-of-ene-thousand

five-hundred-deliars-{$1y500 )~

Comment. Section 15406 is superseded by paragraph (2) of subdivision

{a) of Section 690.7 of the Code of (Civil Procedure. See Section 690.7

and Comment thereto.



OPERATIVE DATE

Sec., 10. This act becomes operative on July 1, 1972, but the
[State Administrator] and the Judicial Council may, prior to that
date, do whatever is necessary so that this act may go into effect

on July 1, 1972.
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