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#36.20(1) 12/8/70
Memorandum T0-122

Bubject: Study 36.20(1) - Condemnation {The Declared Public Uses--Dispo-
sition of Section 1238--Cemeteries)

Summary

This memorandum presents subdivision 14 of Section 1238 of the Code

of Civil Procedure, declaring cemeteries a public use, for repeal.

Aoalysis
Code of Civil Procedure Section 1238 states thet the right of eminent

deomain may be exercised for ithe following public use;

14. Cemeteries for the burial of the dead, and enlarging
and adding to the same and the grounds therecf.

This subdivision was edded in 1905. It has possible spplication to the
following condemncrs, who are statutorily autherized to own and maintain
cemeteries:

The State (Govt. Code §§ 14700-1L703)

Cities (Govt. Code §§ 37681-37685; Health & Saf. Code §§ 8125-813h4)

Counties {Bealth & Saf. Code §§ 8125-8134)

Public Cemetery Districts (Health & Saf. Code §§ 6890-9225)

Private Persons {Health & Saf. Code §§ 8250-8829)
Since the power to maintaln cemeteries is specifically authorized elsewhere
in the codes, subdivision 14 may be repealed, and the right to condemn con-
tinued explicitly in the specific suthorizing sections.

The state, The state needs no additional authorizing authority, for it
is granted general acquisition power under the Property Acquisition Law

{Govt. Code §§ 15850-15866):



15853. The board shell select and aecquire, in the name and
on behalf of the State, suitable and adeguate reasl property for
such purposes as may be specified in the legislation making fundis
available for such secquigiticen. . . .
Cities. Two sections authorize cities toc acquire property for ceme«

teries. The more general section is in the Government Code:

37681. The city legislative body may acquire and maintain
cemeteries, situated outeside or ineide of the city.

This broad but ambiguous suthority to "acguire" cemeteries is supplemented
by a more narrow and specific provision in the Health and Bafety Code:
8127. The inhabitents of eny city may by subscription or
otherwise purchase or receive by gift or donation, lande not

exceeding five acres tc be used as a cemetery . . . .

The Commiseion hag previously determined that the cities should be
able to condemn for any proper city function and has approved a general
Government Code provision to that effect:

37350.5. The legislative body of any city may condemn &ny
property necessary to carry out any of the powers or functions

of the city.
This broad condemnation authority, combined with the specific authority to
maintain and acquire cemeteries, is adequate to give citles the power to
condemn for cemeteries. However, g gentence should be added to the Comment
to the general condemnation authority (Section 37350.5) to indicate that the
power to condemm Is not to be resiricted by implication in corder to prevent
the Health and Bafety Code authorization of purchase and gift acquisitions
from belng construed es a restrictioﬁ on the power of the city. The final
parsgraph of the Comment to Government Code Section 37350.5 should be
expanded to read:

Specific limitations mey, of course, be imposed on the exercise
of the power of eminent domein under scme circumstences. See Govt.

Code § 37353(c){no existing =20lf course may be acquired by eminent
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domain). But a specific grant of authority to acquire property by
meens other then eminent domain should not be construed to limit
the additional power of a city to acquire by eminent domain. E'B'z
Health & Saf. Code § 8127 (city mey scquire cemetery property by
purchese or gift) does not limit general city authority to condemn
for cemeteries.

Counties. With counties, the problems involved in multiple authori-

zation do not arise. There is only one statutory provision granting counties

the power to acquire cemeteries, which appears in the Health and Safety Code:
8125. . . . [Flor unincorporated towns the supervisors of
the county, may survey, lay out, and dedicate for burial purposes
not exceeding five acres of public lands situated in or near
the . . . town. . . .
This power, combined with the general condemnation authority granted to
counties in the Commission's proposed Covernment Code Section 25350.5, are
sufficient to glve the county power to condemn for cemeteries:
The board of supervisors of any county may condemn any property
neceesary to carry out any cof the powers or functions of the county.

Public cemetery districts. Under present law, public cemetery dis.

triets do not have condemnation authority independent of subdivieicn 14 of
Section 1238. The Commission has already remedied this defect by spproving
the following amendment to Health & Safety Code Section 8961:

The distriect mey meintain & cemetery or cemeteries, and for
this purpose may take and hold title to property by grant, gift,
devise, condemnation, lease, or any other method. Cemeteries
shall be limited in uge to burial in the ground of residents or

taxpsyers. . . .

Private cemeteries. With the repeal of Section 1238(1%4) and Civil

Code Section 1001, private cemeteries will not have the power to condenmn.
Private cemeteries may acquire land by other means, however, as provided in

the Heslth and Safety Code:

8500. Cemetery authorities may take by purchase, donation or
devise, property consisting of lands . . . .
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This specific authorization to acquire land does not need to be expanded
to include eminent domain authority because the Commission has previously
tentatively determined that private persons should not be given the power
4o condemn for cemetery purposes. Minutes, April 3 and 4, 1970.

Since the suthority of all potential condemnors of cemeteries will
not be adversely affected by the repeal of subdivision 14 of Section 1238,
the staff recommends that it be approved for repeal. Exhibit I is the
section 83 repealed, with Comment appended. If we discover any additicnal
sections authorizing public entities to acquire property for cemetery
purposes or to operete cemeteries, we will make an appropriate revision in
the Comment to subdivision 1.

Respectfully submitted,

Nathaniel Sterling
Legal Assistant
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Memorandum 70-122
EXHIBIT I
CODE OF CIVIL PROCEDURE § 1238
Staff recommendation December 1970

Subdivision 1k

34 r--Cemeteries-for-the-burial-ef-she-deady-and-enlarging-and

adding-to-the-same-and-the-grounds-thereafy

Comment. Subdivision 14 is unnecessary because all miblic entities
that operate cemeteries have specific authority to condemn for cemetery
purposes. The state's authority appeare in Govermment Code Section 15853.
The cities' authority appears in Govermment Code Section 3735CG.5. Bee also
Health and Safety Code Section 3768l1. The counties' authority appears in
Government Code Section 25350.5. 8See alao Health and Safety Code Section
8125. The authority of public cemetery districts is in Health and Safety
Code Section 8961. Private cemeteries are not suthorized to cohdemn

property. See Health and Safety Code Section 8500.



