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#39 11/25/70
Memorandum 70-119
Subject: Study 39 - Attachment, Garnishment, Execution (Schedule and
Financing)

The Commission has now considered preliminarily the background studies
and recommendations of its consultants, Professors Riesenfeld and Warren.
It is difficult at this early stage to schedule the remaining work on attach-
ment, garnishment, and exemptions from execution. Moreover, the scheduling
of the work will depend to some extent upon the funds available to the Com-

mission. MNevertheless, this memorandum presents a staff recommended schedule.

Reazons why study undertaken

You will recall that three major occurrences have promphted this study:
{1) the Sniadech decision and the aftermath of conflicting cases, {2) the
Federal Consumer Credit Protection Act (the so-called Truth in Lending Act),
and (3) the passage of the new California Jurisdiction and Service of Process

Act (the so-called Long-arm Statute).

Scope of study

The study is a four-part study: (1) attachment proceedings (provisicnal
remedies before judgment)(Professor Riesenfeld has sutmitted a study on this
aspect), (2) wage execution (Professor Warren has submitted a study on this
aspect), (3) the exemption laws, and (4) technical improvements {which may

involve substantial changes in existing law).

Recommendations to 1971 Legislature

There appears to be one problem that is so acute that it must be dealt
with at the 1971 legislative session. That probelm is garnishment of "paid"
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wages--to what extent can wages paid into a2 bank account or deposited in a
bank account be attached before judgment? Perhaps our consultants are aware

of other problems in need of immediate attention.

Recommendations to 1972 Legislature

Execution on earnings procedure. The Commission considered Professor

Warren's proposal for an "Earnings Protection Act" at the November meeting.
The Commission's reaction was generally favorable. A reviged draft of the
statute will be ready for the Commission at the December meeting. After the
December meeting, the staff would hope that the draft statute could be re-
viged and a tentative recommendation drafted for considerstion at the January
meeting. After the January meeting, the tentative recommendation could be
distributed for comment. This schedule would permit submission of a recom-
mendation cn execution on sarnings to the 1972 Legislature.

Attachment procedure before judgment. The Coamission discussed Profes-

sor Riesenfeld's recommendations concerning attachment procedure before judg-
ment at the October meeting., No decisions were made, and concern was ex-
pressed because of the far-reaching nature of his proposals., Newvertheless,
the staff believesg that it is most unlikely that Sniadach will be limited

to wages; we believe it will be extended even, for example, to a keeper in

the commercial setting {see Stanford Law Review article previously distributed),.

Accordingly, the staff recommends that we give the matter of attachment pro-
cedure before judgment a top priority. In developing the procedure, the

staff believes that we must assume that resident garnishment will no longer

be permitted under the theory of Sniadach. The staff believes that Professor
Riesenfeld's recommendations are generally sound and represent a good starting
point in developing legislation. After the Commission has made :decisions
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at the December meeting, the staff plans to prepare a draft statute for con-
sideration at the Janvary meeting. We would hope to be able to distribute
a tentative reccmmendation not later than April 1971.

Technical improvements. Professor Riesenfeld advises that many tech-

nical improvements are needed in attachment and garnishment law. Assuming
that we can work out a satisfactory financial arrangement with Professor
Riesenfeld, the staff would anticipate that the Commission would receive
background research studies from Professor Riesenfeld from time to time on
particular technical defects and that the staff, using those studies, would
draft appropriate legislation, working in cooperation with Professor Riesen-
feld. BSame of these technical improvements might be presented to the 1972

Legislature if we receilve the background studies in time.

Recommendations to 1973 Legislature

Assuming that our consultants provide us with research studies on a
schedule that has all research material in our hands by December 1971, the
staff believes that 2 comprehensive revision of the law relating to attach-
ment, garnishment, and exemptions from execution could be presented to the
1973 Legislature. We would hope that our work on this topic would not
unduly delay the condemnatlon-inverse condemmation study. We do believe

that attachment is in acute need of revision.

Financing of further research

Our research contracts with Professcors Riesenfeld and Warren cover the
work immedistely needed on the Californias statutes to meet constitutional
reguirements and the preparation of a comprehensive outline of the problems

that must be dealt with in a comprehensive revision of the law in this field.
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Unfortunately, our consultants have discovered that a "bandaid” approach to
the constitutional problems is not possible, They have prepared more com=
prehensive studies than the contract anticipated because the problems--to
the extent they could be dealt with by a "bandaid” approach--were "solved"
by legislation enacted by the 1970 Legislature.

It appsars that the studies cover two aspects of the four-part study:
{1) attachment proceedings (provisional remedies before judgment)(Professor
Riesenfeld's study) and (2) wage execution {Professor Warren's study). The
studies we have received do nhot cover the two remaining parts of the study:
(1) the exemption laws and (2) technical improvements., The existing contracts
would cover our consultants' continuing service on the first two parts of the
study upon which we already have received studies. However, we hope that the
staff can scon take over the substantial work on these parts so that the con-
sultants will be less burdened with it and can instead provide consultation
to the staff and the Commission at meetings and can work on the remaining two
parts of the study.

Qur existing contracts with our ccnsultants did not contemplate their
preparing studies on exemptions and technical improvements. However, the
Camission should deal with these two aspects of the topic in its compre-
hensive statute. Accordingly, the staff recammends that we discuss with our
consultants what arrangements we can make for contracting with them to do
the two remaining parts and what schedule they believe they can meetf.

You are aware that the research funds provided in our budget have been
substantially reduced over former years. However, savings in salaries and
other perschnnel expenses will be realized because we filled high level legal

positions at the entry level. These savings amount to approximately $7,500
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which, when added to the funds already available for research, gives us
approximately $9,500 for research., Of this amount, the Commission already
has allocated $2,750 to the study on the problem of how to dispose of the
lessee's property when a lease is terminated. We have asked several con-
sultants whether they would be interested in the study but have been turned
down; we are now awating a decision fram Professor Friedenthal of Stanford
whether he will do the study. This leaves approximately $6,750 for additional
research. The staff suggests that we allocate $5,000 of this {plus an amount
for travel expenses to the study on attachment, garnishment, and exempticns
from execution., We will need to provide additional funds for travel for Mr.
Kanner to continue to come to our meetings when we congider condemnation so
we suggest thet a smaell smount of funds be reserved for this purpose.
Professor Riesenfeld believes we need a factual study of the extent and
purposes for which attachment is used. He 1s working out the procedures.
How can we finance the actual work on the faciual study, and who will do it,
and how will 1t be done.

Respectfully submitted,

John H. DeMoully
Executive Secretary




Attachment in California:
A New Look at an Old Writ*

Recent events have focused attention on the constitutionality of pretrial

remedies. In June 1969, the United States Supreme Court held Wisconsin’s
wage-attachment statute unconstitutional on due process grounds in Snis-
dach v. Family Finance Corp.’ The decision cdst doubt on the constitution-
ality of similar remedies in other states.* A number of California courts, re-
lying on the Sniadach opinion, proceeded immediately to enjoin sheriffs
from exercising prejudgment writs ‘against wages." A variety of assets
other than wages are still subject to séizure—including vehicles, bank ac-
counts, the receivables of a business, growing crops, debts owed to the de-
" fendant by third parties and real estate, The constitutionality of these pre-
trial seizures was also subjected to attack:: The Attorncy General of
California filed suit in the California suprcml'c court, asking the court to
invalidate California’s attachment law in its entirety on the basis of Snia-
dach. 'The court left matters largely unresolved: It dismissed the Attorney
General’s suit on procedural grounds,® while holding Cahfornlas wage-
‘attachment procedure unconstitutional in a companion case.’

Attacks on California’s attachment procedures are bound to continue.
Other prejudgment remedies in California have recently been declared un-
constitutional,® and the growing official sensitjvity to consumer protection
and debtor’s rights makes attachment a likely candidate for reform. There o |
is considerable confusion over the specific form such chianges should take, o
' howcvcr, for although the Supreme Court in Swiadach placed great cmpha ‘
sis on the necessity of notice and a hearing before the taking of wages,’ the
effectiveness of the remedy—which depends in part on the element of
surprise—would often be destroyed by requiring such procedures.

It is the purpose of this Note to propose a framework for the consider-
ation of alternatives to California’s present attachment laws. Constitutional

* This Nete would not have been possible without the much appreciated cooperation of the Civil
Division of the Santa Clara County Sheriff's. Department. Of particular value was the advice and aid
of Captain Martin LéFevre, chicf officer of the Division, whosc cfforts to achieve an impartial and .
smoothly opetating procedure were mentioned favorably by anm-ncys rcprcscnrmg collection and f
debtor interests alike.
1. 395 U.S. 337 (1060},
2, See, ¢.g., Termplan Inc. v Superior Ct., — Ariz. —, 4fi3 P.zd 68 {1g60).
3. E.p, McCallop v. Universal Acceptance Corp., No, 605,038 (Super. Ct. Cal., San Francisco
County, July 11, 1969).
4. People ex rel. Lynch v. Superior Cr., 1 Cal 3d 910, 464 P.ad 126, 83 Cal. Rptr. 670 {r970). - :
. %, M¢Callop v. Carberry, t Cal. 3d 903, 464 P.2d 122, 83 Cal, Rpte. 666 {1975). &
6. See In re Harris, fig Cal. 2d 486, 446 P.2d 148, 72 Cal. Rpur: 340 {1968} {provisional remedy
of arrest and bail); Mihans v. Municipal Cr, 7 Cal. App. 3d 4#9. 87 Cal. Rptr. 17 (xst Dist. 1970)

(untawful detainer).
7. See text accompanying notes 77~78 infra.

s -
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requirements and Federal statutes® limit state discretion in the design
of attachment procedures, Within these limits, a principal consideration
shaould be the needs of the parties involved; thus this Note will emphasize
the uses to which creditors put the remedy, and its effects on debtors and

third parties. As the empirical data collected in the preparation of the Note

will indicate, the specifics of attachment pracedure, as well as the uses and
effects of the remedy, vary significantly according 1o the type of asset con-
- cerned. This Note will focus on five classes of assets: wages, assets on the
premises of going businesses, bank accounts, real estate, and vehicles. These
have been chosen because they are the assets most commonly attached;” the
choice proves to be convenient for the purpose of documenting the point
that general attachment procedures that are constitutional with respect
to one class of assets may be unconstitutional as applied to others. The
analysis adopted in the Note can be applied to assets of other types as well,
The conclusions of this Note rest in part on empirical data collected
from interviews with 24 attorneys and from a2 study of the files of the
Santa Clara County Sheriff’s office. Twelve of the attorneys were chosen
- because of their afhiliations with the collection business, and 12 were se-
Jected from among the Santa Clara County attorneys whose names ap-
peared in the Sheriff’s files.'® In addition, data were assembled on 172 cases
selected in a random manner from the Sheriff's office.’* Pertinent data from

4. The Consumer Credit Pretection Act limits the amount that can be confiscated by a wage gar-
mishment {whether before or after judgment) in any given week o the lesser of (1} 25% of the
debior’s “disposable earnings for that weck, or (2} the amaunt by which his dispesablc earnings for
ﬁiu:‘;k exceed thirty times the Federal minimum hourly wage . . . ™ 15 US.C. § 1673(a) (Supp.

1969). : !

9. For a comparison, based on 100 municipal court cases, of the relative frequency with which
warious types of property are attached sce Brunn, Waoge Garnichment in Colifornia: A Study aad
Recommendations, 53 Cavtr. L. Rev. 1214, 1253 (1965). Seeadio pote 11 infra.

0. The attorneys selectad because of ther connections with the collection business were ifter.
wiewed in person. Those chosen from names appearing in thie Sheriff’s files were interviewed by tele-

11, ‘The cases were selected from those received by the Sheriff in the months of January, April,
Joly, and October 1969, The fling system made it easy to ientify levies involving going businesses,
zeal estate, and vehicles, For those 4 months, the worl number of cascs for these classes of pmperty
were; goinﬂusinr.sses. 158; real estate, 83; and wehicles, 135, The vehiclke Agures have been adjusted
o aczonnt for seizures made under tax warrants, and the going-business lewies have been adjusted o
account for claim-and-delivery actions. These seizures were filed in such 2 manner that they would

" mrdinarily be counted as vehicle or going-business levies madd under a writ of attachment or execution.
The sample revealed that 403, 75%, 2095, and 11%, of the vehicle seizures in the months of January,
April, July, and October 1568, respectively, were made under tax warrents, and that 189 and 27%

the going-business levies in the respective months of Jaovary and October 156¢ were claim-and-
delivery actions, ) ;

Cases 1o be studied were chosen by selecting every fourth file in a given month in the case of
going-business and vehicle levics and every second file in the case of real-esiate levies. This process
yielded r10 cases, of which 38 involved going businesses, yo involved real estate, and 32 involved
wehicles, Two cases were discarded from amonyg each of the going-business and mal-estate Jevies be-
cause the «data they contained were iosuilicient o determios whether the levies were attachments or
CXCCuions.

Files on wage and bank-account garnishments were less easily identificd. Because there were a
large number of cascs in the files, ¢very 1000th case in the months of January, April, July, znd Ocrober
1965 was examincd. IE the case did not involve a levy on a vehicle, real estate, or 2 going business, that
Eile was sclected for the study; otherwise, the first subsequent case that «id not involve one of those
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these files documenting statements made in text and in footnotes are set
forth in an Appendix.

The format of this Note is as follows: Part I is devoted to an cutline of
California’s present statutory procedures, The uses to which attachment
is put by creditors, the interests of debtors and third partics, and certain
~ economic ramifications of the remedy are trcatcd in Part II. The third Part
deals with constitutional problems inherent i in attachmeént procedures. The

system is described in operation with rcspect to five different types of prop- -

- erty in Part IV. The concludmg sccuon d1$cusscs the merits of various
alternative proccdurcs._ o

"L Tux Smrumnv mennx

s Amu:hmcut in California is a purely statm:ory re.mcdy" Itis untlatcd
by a writ, issued by the clerk of the court in which a plaintiff has filed suit,

- commanding the sheriff** of a county in which assets of the defendant are -

located to take custody of those assets. The a¢t of the sheriff in taking cus-
- tody over the property is commonly referred to as a “levy;” a levy on an
~asset held by a person other than the defendant, such as wages held by an

- employer oradepositin a bank, is generally referred to as a “garnishment.”

The writ is available only after suit has bd:n filed and only to plaintiffs |

* suing on certain emumerated causes of action M for an amount greater than
$125."* The plaintiff must file both a declardtion stating that his cause of
action entitles him to have a writ issued™ dnd an undertaking with the

assets was chosen. In this way 77 cases were selecred, afwhn::ﬁ $4 were wage garaishiments; is bank-
account garnishments, and § Imcsnnmlscellamm as debts owed 0 landlords by tenants.

Data collected from the servey of going-business lévies are reproduced in the Appendix. See Table -

: 5mfr¢.waikm&£mmthcothersuneysareonﬁI¢n Staxvoxn Law. Rzverw. Because the

infarmation obtained from the attoraeys interviewed oy to th tises they make of attachment §s confi-

- dential, i can be made availshle nnlrbythosc ammzys, mmumlonﬁlcathcﬁnml.aw
- Beview,

12, Caz. Copx Crv., Fro. 4§ 53761 {West 1954°% 1969) The statotory provisions govern-
isg atachment vary greaty from state & state, with regard poth to the procedures followed in exer-
cising 3 levy and 1o the type of asters made subject w0
debtor’s wages eatirely from: lewy, see, .., Ba. Sta1. Awn. tik. 42, § 386 (1966), while others exempt

- @ ecruain percent or a flat amount, see, e.g., N-Y. Civ. . Law. § 5231 (McKinney 1953) (g0%,
exemption):. Me. REV. Star, ANN, tit. 14, !:60:(6} (Snpq 1970) (Iqo per week exernpt). For a
short general history of attachment see R, Muyzax, Crat LOF!WKE or TH2 Trta Coonr ™ HisTon-
wcaL PerspEcTive 481-518 {1g52). :

13. Car. Cope Crv, Pro. § 540 {West Sepp. 1969} lﬁrshalsa.nd constables alio exercise writs
in some countics, In Santa Clars County the Sheriff is the only peace officer who aanpowered to do so.

14, Attackment is gllewed generally in suils based on jonsecured . contracts made ar payable in
Californis that sre “for the direct piyment of moncy.” Cooe Civ. Pro. § 537(1) (West Supp.
1369}. If ths defendant is 4 nonresident, the requirernent the contract be utseoured. is dropped.

§ 537(2). The remedy is also available in suits for damages “arising I':om an jnjury to of death of

* a person, or damage to property in this stte, in contequencs of negligenee” if the defendant is a non.

resident or “has departed from the state, o7 . . . afnet due diligence be found within the suate,
or .. . conceals himself to avoid service of summens . . . , " Id § 537(3) For other ¢lasses of suiés
in whlch attachment is available see id. 5 537.

:g ;:' § 3538 : | B -

For eximple, some states =xempt 3 -
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clerk of the court in which suit is brought.” The writ is forwarded to the
sheriff of the county in which the property to be seized is located, together
‘with a detailed description of the property™ and a deposit to cover the
sherifP's fees.”® If the papers are in order, the sheriff will attempt a levy and
will notify the court that issued the writ of the results® Property seized
byalcvylshcld mthccustodyoithcshmffforg. years™ from the date of
issuance of the writ or until earlier released. Iburmg this period, unless the
property attached is real estate, the defendant is denied all right to its use;
defendants may sell attached property subjedt to the lien. An attachment
may be terminated prior to its cxpiration date n at least six ways: (1) fthe
plaintiff obtains a judgment in his favor, he will often release the property -
-upon satisfaction of the award by the defendant or levy on the seized prop-

erty under a writ of execution.” (2) More commonly, a plaintiff will re- =~

_ lease the property or a defendant will authorize the property to be murned
.over to the plaintiff pursuant o an out-of-court settlement between the
parties. (3) If personal property is owned by a person other than the de-
fendant, the third party is entitled to protect his interest by filing a third- - -
party claim with the sheriff. The property is tl. :n released to the defendant
unless the plaintiff posts an additional bond cgual m__twic_c thevalue of the
property claimed.” Often the defendant’s mltcrcsl: in the property is not
worth this expense. (4) The law exempts  types of property from -
- attachment.™ An exemption may be  only after the property has
been. levied upon.*® Property held uader a writ-of attachment will be re-
leased when the defendant files a claim of cxcmpnonwnh the sheriff unless
the plaintiff contests the claim. A hearing i3 held on contested claims.™.
(5) An attachment made within' 4 months préceding the filing of 2

petition in bankruptcy may be invalidated by a bankruptcy court if the
defendant was insolvent at the time of the levy or if fraud was involved.” -

: . . & 539, Anundemkmgn:membywh:hnmempmyhecmmumepmombe—
ndmgwamadummdpw:mnhsundqaspmﬁndmnmm Although an
undertaliing is generally similar te 2 bond, the Aling party mustsign a bond snd nced- not sign 28 -

‘undertaking. See Alexander v. Superior Ct., 91 Czl App ;::, |31%, 266 P..gp3, 9o¢ (ad Digt 1928).

" 18, See, £.g., CALIFORNIA STATE
) cited-as SHEMLIFFS Masuar].
19. See SHERIFFS' MANUAL, suipra note 13, § 4.1 {:mn; ¢u.. Gov’T Coox §% Glon, Gne {West
1986); id. § 24,350.5 (West 1963) ). ;
2o, Car. Coox Crv, Pro. § 559 (West Supp. 19éq9).
::: Mﬁropmynhcldhrgmﬁ-omthedauofdn o 04§ 5433 (West 5954}, Personal
propenty is held for 3 years from the date of issuance of the ld!sa mpemrnnotnlemd ‘
upon the termination of the Lien, however, and it may be neocssary for the defendant to’
Elmunnrdﬁ to rewieve it Interview with Captain Martin. ﬂre,lhr 24, 1970, Snnj«e, Cali-
niaj sez E. Jackson, Cavizonnta DeaT C&mmm S 9.: 14 (1068).
22. Car, Coos Civ. Pro, § 688 (West.Supp, 1y
a3, Id. § 549 (West 39541 4d. § 689 {West Supp 1969)
24 Serid, §5 o5 {West 1955 & Supp. 195g), | )
25. Seeid.§ 66025 (West Supp. 1959).
-26, Id.; ree McCallop v. Carberry, © Cal. 3d gog, got-o7 n.y, 464 P.2d 122, :u—as n.7, §3 Cal
Rper. 666, 668-69 1.7 (1969). .
27. Bankrupicy Act § 67(2) (1), 11 US.C. § 107(a){1) (1964).

Muuat. §7.60(ay (1989)
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{6) The defendant can obtain release of the property by posting a bond or
filing an undertaking,™ or by paying the amount of the demand plus costs
to the sherift.”” _

Although attachment liens are usually terminated before judgment, at-

tachment is structured .to preserve assets for the satisfaction of judgment. -

It takes 30 days to obtain a default judgment i in| California.** After judg-
ment has issued in a civil case, several forms of. enforcement process are
available to the judgment creditor. The most colmmonly-used is the writ

of cxccuuon, which operates much like the writ of attachment.™ The writ

of execution orders the sheriff to sal:lsfy a judgment out of the defendant’s
property;™ the sheriff seizes the property and cither transfers it directly to
the judgment creditor (if it is cash) or sells it at auction and applies the
_proceeds to satisfaction of the ]udgmcnt. Except for wages; which are now
subject only to execution,™ the writs of attachmcnt and cxecution apply to
the same classes of property,® and the procedure followed by the sheriff in

seizing an asset is the same whcdler he is proceeding under a writ of attach- -

ment or a writ of execution.™ |

IL Commmc INTERESTS

_ "Many factors must be taken into account in evaluating a set of attach-
- ment procedures. Individuals directly involved in the process—plaintiffs,
~ defendants, and third parties affected by a lcvyeé-oftcn have important in-
terests to protect. In addition the general econpmic repercussions of the

_remedy must also be considered. This section w:ll consider the problcms

- raised by these competing concerns. .

A. Plaintiffs Inrcr:.rt.r

This section will focus on the three prmc:pal ways in which attach-
ment has served creditors: to secure assets for sapsfacuon of judgment; to
- gain Jeverage over the defendant in settlement negotiations; and to pertait
the court in which a plaintiff wishes to sue to assume jurisdiction,

28, The undertaking may be gnrcn to the sheriff so long as He retains the writs the undertaking,
however, must first be approved by the court, Car. Cope Civ, Pro. § 540 (West Supp. 1969}, Once
the writ has been returned to the court issuing i, r.heund:mkmgmustbeﬁladmﬂxthemrt.ti
8% 554-55 (West 1954).

29, I, § 540 (West Supp, 1969). Payment must be made bcfbtc the writ i returned to the court
which issued it. See E. Jackson, supra pote 21, § 9.143.

30. Cax. Cooe Civ. Pro. §% 412.20, 585 (West Supp. 1969) {aperative July 1, 1970). -

31, For a discussion of another postjudgment remedy, the :hstm:t of judgment. sec text accom-
panying note 127 infra.

32, CavL. Cone Civ.Pro. § 682 (West Supp. 1969).
" 33 145 684 (West 1955).
34. See text accompanying note § supre.
35. CaL. Copz Civ. Pro. § 541 {West lgj-q},d § 658 (WeslSupp. 1969).
36. Id. § 688 (West Supp. 1969}. -~
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1. Sccurity.

Moncy judgments in California may be satisfied by means of a levy on
the judgment debtor’s nonexempt property under a writ of execution.™
Although an award may be satisfied in this manner at any time within 10
years after the judgment date,** and property acquired by the debtor subse-
quent to judgment is subject to levy, plamtﬂﬁs obviously find it desirable
to have property on hand available for execution at the time the judgment
is awarded, This not only ensures a spccdy satisfaction of the judgment,
but also avoids the expenses involved in keeping track of the debtor, If
property is not secured in the period preceding ]udgmcnt, a plaingff runs
the risk that it will not be available for an cxecution levy, A defendant,

when notified of the suit by service of process] , can make himself jodgment-
proof by concealing, encumbering, or dis g of his assets. In addition,
satisfaction of a judgment can be frustrated Hiy the levies of other creditors

* or the initiation of bankruptcy proceedings. In some cases, the law of frand.

ulent conveyances may protect the creditor;™ but the expense of litigating
this side issue conmdcrab]y dilutes that protéction, :

Attachment gives a plaintiff a means of securing assets of the defendant
against these contingencies. Attachment liens remain in force for 3 years,*
a period sufficient to ensure that the assets will be available for satisfaction
of ]udgmt:nt. The absence of a notice requlrcmcnt prowdcs secunty against
evasion by a defendant. The plamtlﬂ is seéurcd against the intervening
claims of other creditors by a provmon in the law that relates back the
title of an execution purchaser to the time bf the commencement of the
attachment.”

The value of an attachment as a security device varies greatly with the
type of property involved. For example, bank-account garnishments are
often uscful for this purpose, but wage attachments generally are not.*
‘The creditor’s security need depends not only on the ease with which the
asset can be concealed or transferted, but also on the value of the defeadant’s
interest in it. A totally mortgaged vehicle, for example, can be transferred
easily but would be useless to a plaintiff as security for judgment. These
variations in security value will be important in Part V's discussion of po-
tential modifications in California’s present attachment law.

38. ld § 6B81. This period maybecxmdndbylaveofcuumld § 6Bs.

19, See CAL. Civ. Cooz § 1435.07 {West 1954).

40, Se¢ note 3K snipra.

4t. ﬂhnuﬂ may request the clerk of the eourt issuing| the writ not to “make public the fact of
the filing of the complaint, or of the issuance of the attachment, until afeer the filing of the return of
service of the writ . " Cavr. Cope Civ. Pro. § 537. 5 {West Bupp. 1969).

8;:. I4.§ yo0 {Wut 1954). See alyo Balzano v, Traeger, 93 Cal. App. 640, 270 P. 249 {ad Dist.
g2

43. Compare text preceding note 114 fnjra sizh tzxt sccompanying note 96 enfra.

| -
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2. Leverage,

Nobaody likes to have his property attachod Deprivation of its use is
only one of the undesirable consequences of a kvy, attachment may cost 2
“defendant his customers,* a chance for a profitable sale,” or even his job.*
Because defendants often desire to have attachments lifted as quickly as
possiblc, a levy may place a plaintiff in a lnghly advantageous bargaining
position.
-Although in some cases plaintiff's lcvcragq: will be used to induce the
-defendant to settle promptly a claim that he would never have disputed in
court; in other cases valid defenses and counterclaims will be sacrificed by
- defendants under greac pressure to get the hm‘T released, and claims will be
settled for an amount higher than that which the plaintiff could expect to.
get at trial.” Numerous instances of such settlements came to light during
the attorney interviews. One attorney stated thiat he had represented a client
claiming to be owed $11,000, the debtor maintaining that only $4000 was
due. The attorney attached the defendant’s Husincss and the dispute was
- settled for §goco, 2 sum the attomcy s-id hc pould ‘never have gotten in
court.”“
..~ 'The procedural safcguards esmbhshcd to pro&ct a dcfcndant in situa-
. tions such as this are generally ineflective, For example, an attachment may
be released by giving the levying officer an updertaking or cash deposit,®
but a defendant in financial dificulty may be unable to do 50> The law -

permits attachments to be made without a prioy determination as to whether

- the-property is cxempt, and puts the dcfend#nt to the expense of havmg

C ade Seclut:.coompmymgnete:o&mfm
45. See note 131 mvfra.
4. Sre vext accompanying note 93 rafra.
47. ‘This use of attachment is parucululyﬂgulﬁcantbedm parties madmpun:map:b make
demands in excess of the sum they expect to receive. This prg wasdumbedmamntarndeby

o a practicing attorpey: “Remember how lawsuits really work, Plaintiffs rarely make moderite demands,.

Uncertaintics and offsets are usually ignored in. the compl and every -doube resolved: there in

plaintiff’s favor.” Alexander, Wrongful Attachment Dam Must Be Fixed in the Original Swit, -

© 4 USF.L. Rev. 38, 39 (1969). An example of this process in action can be found in I perial Metal .

!-‘u;s;m: Co. ». hmmox.r Ceilings Wes, Inc., 270 Cal. A ad 390, 75 Cal. Rpur. 661 {2d Dis.

1909 :

48, The value of the leverage derived from an atrac t has been judicially recognized, In a

case involving an atrachment of a going business whose principal sssets were heavily morigaged, a

. lower court stated: “Even though the attachment lien 2pp: y had no real ecomomic valoe, (as the
- mortgage balance apparently exceeded the value of the pi y of the debtor by 2 wide margin) it

. was technically valid and had strategic value oc bargaining fvalue . . . " Imperial Metal Fini
C;.sg v) Lummous Ceilings West, Inc., 270 Cal, App, zd 3904 399, ¥5 C:l Rorer. 66:. 667 {2d Dist.
1

49. Cat. Cope Civ. Pro. §§ 540, 10542 (West Supp. 1960},

s0. A member of the California Bar recently campared the ease with whlch p!amtiﬁs are able to
procure the bonds necessary to obiain a writ of artachmen tiw“h the problems defendanis have in
procuring release bonds: “Release bonds are more difficult t¢ obtain, Altheugh the premum is also
I%. the practice calls for liquid collatersl posted with the bonding company in the face amount of

the bond. Few defendants have the means to give sccority, gven these who can, may not use a
release bond because property would be impounded either way, and the enforced collateral of the
sntachment proceedings is often preferable to ﬁndmg new security, acceptablz to the surety. Thus, mest
artachments remain in force wnnil the trial is over.,” Alexander, supra note 47, at go.
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" exempt property released.” Other safeguards, such as requiring the plain-
tff to post a bond,” do not protect the defendant when the amount (but
not the existence) of a debt is under dispute, for recovery on the bond re-

the defendant to obtain judgment in his favor in the case;” thus a
creditor with a valid debt of disputed size can gain slgmﬁcant kvcragc in

: dcalmg with a debtor with litde fear of rcpnshl

3 ]tmsdzc#or:

Attachment of property has h;storically piayod a rolc in ailowmg a
plaintiff to choose the court in which he wishes to sue. The traditional rule,
as stated by the Supreme Court in 1877 in Pennoyer o. Neff,** was that “pro- .
cess from the tribunals of one State cannot run into another State, and
summon parties there domiciled to leave its territory and respond to pro-
ceedings against them.”™ Strict application of that rule foreclosed. state
courts from assuming jurisdiction over suits against persons not present in
the state. The Supreme Court in Pennoyer upheld as constitutional an im-
portant exception to the rule: State courts could take jurisdiction over suits
involving nonresident defendants who had. property within the state, if
that property was brought within the court’s ‘urisdiction by attachment
and if substituted service (such as service by pubiication) was made.* Such
jurisdiction, called quasi-in-rem jurisdiction, is generally less vahuable to
plaintiffs than personal jurisdiction: A judgmient quasi in rem binds only
the parties to the action and not the entire world, and it imposes no personal
liability on the defendant, the award being limited to the property seized.”

The importance of quasi-in-rem jurisdicion—and hence of attachment -
as a jurisdictional mechanism—has declined over the years as the strictures
on personal jurisdiction over nonresident deféndants have gradually been
removed. Although the California laws have reflected the general trend,
the state has not been a lcader in the hbcrallzmk process.”® The faw in effect
through June 30, 1970, provided that personal jurisdiction over an indi-
vidual who is outside of the state might be obtained by publication only if
he s also personally servéd with 4 copy of the summons and complaint “and
was a resident of this State (2) at the time of the commencement of the

[18 Cu..JCo‘nl Crv. Pro. § 690.26 (West Supp, 1959)

53. Serid. | 539

53, 4, Even if the defendant s awarded judgment, it & not tasy for him to recover on the
bond, A separate suit must be fled against the bonding company in wiiich the original defendant must
be able to prove actual damagesfmmmelevy Puaitjve d nenotallowed See Alexsoder, mpra
Bote 47, at 39. )

54. 95 US. 724 (1877). ' ' '

i f o
a 902; See, e.g., Title & Docament Rmunn Co.v. Kcmun, 150 Cal 389. 3of, 8B ? 356, 359

58, See Horowitz, Baser of Jurisdiction of Californis Caq'!.r to Render Judgments Agsing Fore
cign Corperations end Non-Resdent [ndividuals, 31 5.Cav. L. B{n 3139 (rgsh),
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action, or {b) at the time that the cause of action arose, or (c) at the time
of service.”™ New jurisdictional statutes that take effect in July 1, 1970,
relax these requirements drastically. These statutes pcrmit California courts
to assume jurisdiction over nonresident defendants “on any basis not in-
consistent with the Constitation of this $tate or of the United States.”®
Notice requirements may be met either h}r personal service or by service
through the mail.*®* Although quasi-in-rem jurisdiction may still be needed
with respect to “a defendant whose whereabouts are unknown and who has
no known fixed location,”®* the need for attachmcnts to obtain jurisdiction
will probably not be grcat.

B. Defendants’ Interests

The days of imprisonment for debt are gone in California;* the prin-
cipal remedy now available to creditors is seizure of a debtor’s property.
Arguably the scope of this remedy should be limited to accommodating two
interests of a defendant: (1) his interest in maintaining a basic Jivelihood

~ for himself and his dependents; and (2) his interest in paying no more on
2 claim than 2 court would find him to owe.

The first problem is dealt with in the laws exempting certain property

from attachment and execution.® There has been a trend in recent years
toward expanding the list of exempt property, a trend due in part to in-
creased concern for debtors’ rights. As one might expect, the legislature is
- under constant pressure from both crcditbrs and debtors to revise the ex-
emption fist.”

The second debtor’s interest—that of 'assuring that he pays no mare
on 2 claim than a court would find him 'to owe—is more complex, This
interest would be best protected by limiting the feverage a creditor can ob-
tain from 2 levy. The fact that a defendant may have valid defenses that
" attachment will impel him to forego raises both constitutional and equi-
table problems. The constitutional probl¢m stems from the confiscatory
nature of attachment; hardships are 1mposcd on the defendant without
notice or an opportunity to be heard.* Even when due process ccnstramts

%9, CaL. Coog Crv, Pro. § 419 {(West Supp. 1969}, -

o. I4. § 410.10. The Comment of the Judicial Council to this new section lists 11 possible bases
of jurisdiction over individuals: presence, domicile, residence, citizenship, consent, appearance, doing
business in the state, doing an act in the state, causing an eifect in the state by act or amission else-
whcre ownership, use or possession of a thing in the state, and “other relationships.” The last cavegory
* is explained as encomipassing “other situations where the :hdmdual has such a relationship to the state
that it is reasonable for the state to exercise stich ;unsdx:lnn. Id., Comment.

61. 14. §415.40.

61, 1d. § 41%5.50, Comment.

§3. See Is re Harris, 6g Cal. 2d 486, 445 P.ad 148, 72 Cal. Rpir. 340 {196B).

64. Cai, Cope Civ, Pro. §§ 6g0~.25 (West 1955 & Supp. 1969).

65. For example, in 1968 the Czlifornia legistature passed a bill o exempt all wages automati-
cally. Cal. Assembly Bill Mo. 1208, 1968 Reg. Sess. {introduced Mar. 26, 1968, Cavr. AssensLy . 1406
{1968} ). The bill was vetoed by Governor Redgan. 1 Cav. Dicesr 83 (1958).

66. Ser Sniadach v, Family Fin. Corp., 395 U.S. 337 (1969); McCallop v. Carberry, 1 Cal, ad
503, 464 P.2d 122, B3 Cal. Rptr, 666 (1970); text accompanying notes 74—Ba infra.
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bave been satisfied, there may be reason to limit further the potential lever-
age gain to plaintiffs. It may seem equitable, in balancing a particular plain-
Giff's interest in attachment against the degree of hardship to the defendant,
that a seizure be limited or modified. For example: the plaintiff, who has
the power to select the assets to be seized, may choose assets the seizure of
which will maximize his leverage. The defendant in such a case will have a
strong interest in substituting other assets as sccunty—an interest that is
surcly worth protecting.

- C. Third-Party Interests

The final set of interests to be considered are those of third parties. Im-

portant among these are nonattaching creditors, garnishees, and ownersor =

co-owners of property levied on while in the idebtor’s hands.

Attachment by one creditor almost invariably affects the i interests of the
debtor’s other creditors. In those cases involving comfortably solvent debt-
ors, the effects may not be important; but often, however, an attachment -
sericusly reduces the debtor’s capacity to satisfy his other outstanding ob-
ligations, The first creditor to attach gains considerable bargaining power
in any negotiation toward a composition with other general creditors.
Other creditors can, in some cases, nuilify an dttachment by filing a petition
in bankruptcy within 4 months;" but bankruptcy procedures are expensive
for all concerned, and a potentially viable business may not survive the
process.

Creditors are not the only third parties whose rights may be adversely
affected by attachment. An early form of attachment allowed seizure of
property belonging to residents of the debtor’s town in order to compel, by
community pressure, the debtor’s appearance in court.® Levies today still
create hardships on third parties, though not in such a blatant form. Gar-
nishments are often costly and inconvenient to the persons on whom they
are served, and personal property belonging to third parties may be seized
while in the defendant’s possession.® Levies that put pressureona debtor by
mﬂlcung inconvenience and hardshlps on third parties would seem to re-.
quire special justification. :

D. General Economic Considerations

" Any procedure for collecting valid debts and adjudicating disputed
claims consumes resources. Both plaintiffs and defendants incur direct and
court-imposed costs in adjudication; the puklic also subsidizes the process
to some extent. Implementation of such prejudgment remedies as attach-

67. Baokrupeey Act § 67(a) (1), 11 US.C, § my(a)(:)‘ (1964); sez text accompanying note 27
supra, ‘
68. W, Baanoon, Tre CustoMary Law or Foreion Arracasent s {1861).
_ 69. See wext accompanying notes 92 & Lof isfra.
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ment generates additional costs, Some portions of these too are borne by the
tax-paying public; some are borne by the pérties to the suit, who must pay
sheriff's fees, storage costs, and so on; and some are incurred by third
partics—garnishees, and owners of attached property who must file third-
party claims after their property has been seized,

Cost factors play an important part in creditor decisions regarding at-
tachment. As Part IV will indicate, levies requiring a high-deposit are used
more cautiously than are their less expensive counterparts.” The cost to
creditors of attachment procedures may wefl be reflected in the prices they
charge their customers and in the generat dost-of credit.
 Laws that freely allow attachment may precipitate bankruptcies, with
attendant social costs. One recent study disclosed a correlation between
state bankruptcy rates and the amount of wages exempted from garnish-
ment.”™ Federal bankruptcy law pcrmits the nullification of some attach
ments made within 4 months of the initiation of bankruptcy proceedmgs ;
thus the creditor who attaches a substantial portion of the assets of an in-
‘solvent debtor virtually invites compe-.ng creditors to file a petition in
bankruptcy as a means of preserving theif rights. The result may be to
- force into bankruptcy going concerns that might otherwise have developed
into solvent businesses.

A system that peglects creditor mtcrcsts by making collection unduly
expensive and difficuit to achieve will generate costs of a different kind. A
creditor whois not permitted prior to trial td secure assets sufficient to satisfy
his claim may find himself with no assets fo levy on after judgment. This
may lead to an increase in the cost of credit™ and a denial of credit alto-

. gether to certain groups. Such competing cconomic considerations are not

readily quanuﬁablc This Note will focus imore particularly on the costs
of the use of the writ to the parucs mvolvci

IIL DUBPkocnssRmymE.\m _

Flexibility in the design of a state attachment statute is hxmtcd by the
due process requirements of the fourteenth amendment. These require-
* - ments have recently been redefined by the United States Supreme Court in
Sniadach v. Family Finance Corp,™ in which the Court struck down the

0. Compare text accompanying note 113 infra swith neh Sccompanying note 135 infra.
1. Myers, Noon-Buiiness Bankrupicies, in PROCEEDINGS oF THE TENTH AnNvaL ConreRsnce,
or Consrmen Insormation 11 {K964). See alio Brunn, supra note 9, at 1236, For a discus-
sion of alternative explanations for this cotrelation see Note, Fage Goraishment in Washington—dAn
Empirical Sindy, 43 Wasn. L. Rev, 743, 766-69 (1968).

3. See note 27 sipra and accompanying text,

23. See, e.g., California Assembly Interim Cammittee on the Judiciary, Transcnpt of Procecdings
on .hm;&mcnts—l:‘.umpuon of Personal Property 30, June 23, 1964. But see Note, supra note 71, at
272 nabo.

74 295 U.S. 337 {196g).
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Wisconsin wage garnishment law, This statute gave the plaintiff xo days to
serve a copy of the summons and complaint on the defendant after service
‘of the writ of attachment on the garnishee, thus making it possible for a
defendant’s wages to be seized before he knew of the underlying suit.™ The
defendant in Sniadack challenged this procedure on the ground that the
taking of wages without prior notice and without a hearing constituted a
deprivation of property without due process of law in viclation of the four-
teenth amendment. The Supreme Court upheld thc r.hallcnge Justice
Douglas wrote for the majority:

* Such summary procedure may well meet thc requirements of due process in ex-
traordinary situations. . . . But in the presenticase no situation requiring special
protaction to a state or creditor interest i presénted by the facts; nar is the Wis-
consin statute narrowly drawn to meet any such unusual condition. Petitioner was
a resident of this Wxsconsm community and m personam jurisdiction was readily

olm.mablc 78

After determining that no cx.‘traordinary creditor interest had been
shown to exist in the case before it, the Court strongly emphasized the
unique conscquences of wage garnishments. Noting that wages are *“a spe-
cialize? type of property presenting distinct problems in our economic sys- -
tem,” the opinion stressed the “tremendous bardship” often resulting from:
a levy, citing possible loss of employment, the “easy credit nightmare,” the
leverage gained by creditors through wage garnishmcnt, and the harsh
consequences that often follow from loss of income.”™ The opinion con-
cludes that : ‘

& prcjudgmcnt garnishment of the W:sconsm type may as a practu:] matter drive
a wage<carning family to the wall. Where the taking of one’s property is so ob-
vious, it needs no extended argument to concliide that shsent notice and a prior
‘hearing . . . this prejudgment garnishment procedu.re ‘uolates the fandamental

principles of due process.™

Although the opinion leaves many qucstion.s unanswered, it is clear
about the following: The garnishment of Christine Sniadach’s wages was
unconstitutional because it effected, without notice to her or an opportunity
for her to be heard, an “obvious taking” without a showing of an “ex-
traordinary situation . . . requiring special protection to a state or creditor
interest.” Though the holding is restricted to wage garnishments, the

75. California law, by contrast, required that wage attachinents be preceded by notice to the de-
fendant, Ser Car. Cope Crv. Pro. § 6go.11 (West Supp. 1969), The California supreme court took
pate of this provision in McCaliop, but held that it was not 3 sufficient safeguard to keep California’s
procedure from falling “within the rationale of SaindacA.” McCallnp v. Carberry, 1 Cal. 3d go3, 907,
464 P.2d 123, 125, B3 Cal. Rpu. 6686, 669 {1970},

76. 395 U.S. ac 339 {citations omiteed}.

27. M. at 340-41.

8. 1d. at 341—-43 (citation omiteed).
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Court’s analysis obviously can be applied to attachment of other types of
property. Under such an analysis, the constitutionality of an attachment
Taw principally depends on the following factors: hardship, the existence

of an extracrdinary situation, and provision made in the statute for notice

and a hearing, On these three points, the Sriadack opinion leaves important
issues unresolved. i '

A, Xﬂacbmm:a:é Taking - o

The Court clearly indicated that a crucial factor in determining the
constitutionality of a given attachment is the hardship it works on the de-
fendant. As Part IV of this Note will show, the degree of hardship in-
volved depends in turn not only on the defendant’s financial circumstances,
but also on the type of property attached. Not every attachment drives the

. defendant “to the wall.” -

The majority in Sniadackh does not discuss procedures for reducing the
hardships attendant to an attachment, The opinion focuses on preattach-
ment notice-and-hearing procedures as a means of satisfying the require-
ments of due process. Though it des not specifically address the question
whether procedures that reduce the resultant hardships of a levy would be
equally acceptable, its emphasis on the role of hardship suggests that such
a reform would satisfy due process constraints. One method for reducing
hardship (alluded to in the dissent™) is to prdvide the defendant with pro-
cedures permitting him to modify or lift an 'onerous attachment prior to
judgment without having to sacrifice valid defenses or counterclaims. The
- extent to which constitutional defects in an attachment statute can be cured
by means of postattachment remedial procedyres remains unclear.

Another open question is whether 2 statute would be constitutional that
provided for attachment of certain types of property prior to notice and
hearing, even absent an “extraordinary situation,” on grounds that most
attachment levies on such assets do not cause significant hardship. The
answer might depend on the balance among the importance of the creditor
need being served by the levy, the severity of the hardship in the cases in
which it is produced, and the availability of alternative procedures that
would produce less hardship while protecting the legitimate creditor in-
terests involved. ' ' ' :

.B. Extraordinary Situations
The Sniadach opinion suggests that the Prcscncc of a.“situation re-

quiring special protection to a state or creditor interest” may justify pre- -
hearing attachment and implies that such a 'situation may exist when a

%9. M. at 345-47 (Black, |., dissenting).,
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plaintiff must attach in order for the court in which he wishes to sue-to
have jurisdiction. The opinion strongly suggests, however, that a creditor’s
leverage gain from attachment cannot by itselfjustify a taking without
notice and hearing. In striking down Wisconsin's wage-attachment pro-
cedure, the Court noted disapprovingly that “{t]he leverage of the creditor
on the wage earner is enormous.” The leverage gains of a plaintiff depend
on hardship to the defendant, and hardship in attachment is the source of
the due process problcm, “leverage” exception to the Smiadach notice-
and-hearing requirement would swallow up the rule.

In California, obtaining jurisdiction no longer plays a central role in
creditor use of attachment;* thus, if. any creditor interest justifies prebear-
ing attachment, it must be the interest in security. The “surprise” element
in prehearing attachment is most important to the creditor, who rcasanably
fears that the stock of defendant’s assets on which he can levy in execution
will diminish in value prior to judgment. Unjess attachment precedes
notice and hearing, a defendant determined tg frustrate execution can
render himsclf judgment-proof before the attachment hearing takes place.

Itis not clear from a reading of the Smiadach opinion whether the Court
would find security needs adcquatc to justify a pichearing levy. The Court
made no direct reference to this i interest, and nofe of the cases it cited to
illustrate “extraordinary situations” involved the security needs of ordinary
creditors.”® Even if the need for sccunty is accepted as an extraordinary
creditor need, several problems still arise. First, in some cases a creditor's
security gain from attachment will be slight in relation to his gain from .
leverage. Will a harsh attachment be justified in such situations? Second,
sorne creditor security interests warrant protection more than others. For
cxamplc the law might reasonably give more weight to a creditor’s inter-
est in protecting himself against a defendant’s attempt to strip himself of
leviable assets than to his interest in obtaining priority over other creditors.

C. Notice and Hearing

The notice requirement in Sniadach prcscnt!, no s;gmﬂcant problems
of interpretation, but the details of the hearing requirement are left ambig-
wous. Justice Harlan, concurring specially in the decision, deals explicitly.
with what should be accomplished at the hearing:

Apart from special situations . . . I think that due process is afforded only by
the kinds of “notice” and “hearing” which are aimed at establishing the validity,

Bo. Id. at 341,

81, Sertext accompanying notes 54-62 supra.

812, See Ewing v, Mytinger & Casselberry, Inc., 339 U.S. 594,:508600 {1049); Fahey v. Mallo-
oee, 332 U.S. 245, 253~54 (1947); Coffin Bros. v. Bennett, 277 US. 29, 31-{1928); Ownbery v. Mor-
gan, 256 U.S. 94, 110-12 (1921). A synopsis of the holdings of these cases can be found in McCallop
&. Carberry, 1 Cal, 3d 903, 905 n.3, 464 P.2d 122, 123 0.3, 83 Cal. Rptr. 666, 667 0.3 (1970).
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or at least the probable validity, of the underlying claim apainst the alleged debtor |
before he can be deprived of his property or its unrestricted use, I think this is the
thrust of the past cases in this court.®

The majority is much less emphatic on this issue, however. It observes that
Wisconsin’s wage-attachment procedure did not provide the defendant
with an “opportunity . . . to tender any defense he may havc, whether

it be fraud or othcrwmc,”“ but does not elaborate.

If the hearing is to deal with the merits of: the plamtlff’s claim, com-
plex procedural questions are raised. How, if at 'all, is the hearing to differ
from a full trial? An analogy to the prc]umnary hearing in a criminal pro- -
ceeding apparently will not hold; the opinion’s emphasis on the debtor’s

" defenses implies that the tribunal cannot confing itself to the plaintiff’s evi-

dence, What kind of tribunal is required ? How will the costs of the hearing

be allocated ? If the tribunal finds for the plamhﬁ must the defendant be

allowed interlocutory appeal, and must exercise of the writ of attachment
be stayed pending outcome on appeal ? One thing seems clear: A special
pretrial tribunal will be costly, and if its costs arg allocated to plaintiffs, the
result will be to d1scouragc substantially the use of attachment.

The Sniadack opinion thus leaves the answers to many questions in
doubt. In dealing with the levies described in the next part, however, this
Note will adopt the following interpretation of the opinion: The key factors
in measuring the constitutionality of an attachment provision are the hard-
ship which a levy produces, the creditor need wfrlch the remedy serves, and
the protection afforded to debtors’ nghts The plamtxff’ s interest in leverage
does not present an “extraordinary circumstance”—that is, does not justify
a harsh levy, absent substantial procedural safeguards for defendants. The

" plaintiff's security need may present an “extraordinary circumstance,” de-

pending on such factors as the value of defendant’s interest in the asset, the
likelihcod that he will dispose of it prior to execiition, and the extent of the
hardship induced by the levy. A procedure that is found to be unconstitu-
tional (cither in general or with respect to a particular class of assets) may
be saved in two ways: by modifications which grant defendants greater safe-
guards, or by amendments limiting its use to instances in which the creditor
need is sufficient to justify the hardship which the levy produces.

IV. ATtacMENT IN OPERATION

In the following sections, attachment will be discussed as it operates in
California, and more particularly in Santa Clara County, with respect to
five types of property—wages, going businesses] bank accounts, real prop-

83. 305 U.S. at 343 {Harlan, [, concurring; citations omitted).
84. Id. 2t az9.
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erty, and automobiles. The discussion will draw on the analysis developed -

in the two preceding parts of the Note.

A. Wages

In McCallop v. Carberry® the California supreme court struck down
California’s wage-attachment procedure on the strength of the Supreme
Court’s opinion in Sniadach v. Family Finance Corp.* The California legis-
latare must now decide on what basis, if any, wage attachments should
be revived, .

California law required that wage attachments in California be pre-
ceded by some form of notice to the defendant. A plaintiff was given his
choice of either serving the defendant with a ‘copy of the summons and

complaint or sending him a notice that his wages were subject to garnish-

ment at any time after 8 days from the date of the notice.” All but ornie of

the cight attorneys interviewed who used wage attachment sent 8-day
notices, and most reported that responses from debtors after their receipt

obviated the need for a levy in a large percent of their cases.® Four of the
attorneys, in fact, took advantage of debtor reaction to the notice by send-
ing it whether or not they planned to file suit and attach.

The attorneys interviewed who had used Wwage attachments reported

considerable success with them. Sheriff’s fees were low,” the asset easily
located,” and the levy exerted considerable preéssure on the debtor t6 meet

the creditor’s demand. The wage-carner cou.’d defend against garnish-
ments by claiming an exemption of that portion of his wages not auto-
matically exempt, but the exemption could only be claimed after the levy

By, 1 Cal. 3d go3, 464 P.2d 122, 83 Cal. Rptr. 666 (1970},
86. 395 U.5. 337 (1969). -
B7. Car. Cove Civ. Pro. § 690,11 (West Supp. 1569). : ,
88, Almost any type of active response From a debtor is ‘considered desirable, for it enables a
creditor 1o size up the situgtion and perhaps make arrangements with a debtor for exmnding the pay-

ments, A recent study of collection practices in Los Angeles County surveyed collection agencies about

their use of the B-day notice and reported that “{o]ver half of ithe agencies report having more than
50% success rate from the use of the eight-day notices to arrapge with the debtor scttlement of his
debt withoue additional legal action.” NEuMEvER FOUNDATION, WASE GARNISHMENT—IMPACT AND
ExTeNT 14 Los AncELES CoUNTT 26 {1968). The three attorneys intervizwed in the survey conducted
for this Note who estimated their response rates to 8-day notices set them at 509, §0%, and 33%.

Joseph L, Weissman, appearing on behalf of the California Association of Collectors before the
Assembly Interim Commitiee on the Judiciary in 1964, staved that the smtute requiring notice before
a wage attachment was “an excellent picce of legislation , . . " He added that although it was wo
carly to judge its effects conclusively, “it. would appear that a substantial number of wage atachments
bave been climinated by virtue of this notice. The debtor will communicate with the creditor and make
arrangements to pay when he realizes from the potice that . . . cight days later his wages will be
attached.” California Assembly loterim Committee on the Judiciary, Transcript of Procesdings on
Anachments—Exemption of Personal Property 43, June 23, 1964.

89. See Table 2 infra. .

go. A significant percentage of wage garnishments, however, is unsucoessful, In the sample, 1%
of the 5o levies attempted (including both artachments and ekecutions) resulted in returns such as
“Not employed,” and six employers reported that although the defendant was currently employed, o
money was duc, A total of 25 levies foiled o garnish any funds.

-
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and involved a timc—cdnsuming procedure—including, in some cases, a
court appearance.”™
Wage garnishments do not depend for their effectiveness solely on the
money actually confiscated, for their indirect repercussions on debtors are
great. The procedure is very expensive for dcbl:ors employers: They must
calculate the moneys due to the defendant ‘as of the moment the deputy
. serves the papers, issue separate checks to the sheriff and the employee, and
~ assume full liability for errors. The cost of 3 levy to an employer has been
estimated as between $15.00 and $35.00.”" The dlsplcasurc that employers
* feel over incurring these costs is often reflected in their employment prac-
tices. Many compamcs dismiss employees aftter their wages have been gar-

:  nished two or three Umcs and refuse to hiré persons who have been fired

clsewhere for this cause.”® Because California law placed no limit on the -

number of successive levies a creditor could order, a creditor could levy
week after week.” Thus a debtor who had his wages garnished had a real
 incentive to make immediate arrangements with the p!aznnff after the first
levy. A colléction attorney who reported having from “75 to 100 percent
~ success” with wage garnishments and whose pracuce it was to request 3
- suceessive payroll levies said, “I thcy don't mli in, I let the levies run, Either
way, | get the money.™”

~Although wage attachmcnts are valuablt to creditors for lcvcragc pur--

_poses, a requirement that they postpone wag, garnishment until after judg-
ment has been obtained would cost them little in terms of security. The

creditor would rarely lose more than the possibility of seizing those wages-

that the defendant earns in the pcriod before judgment; althdugh a wage-
“earner determined to frustrate execution Iqlght do so by qu:mng his job

or assigning his wages, creditor experience suggests that instances of this
kind are rare. Most attorneys interviewed [routinely served notice of the

91. C}. Cav. Coor Cov. Pro. § 6g0.26 (West Sopp. 1969).

91. Wall Street Journal, Mar. 15, 1966, at 14, col. 3. Ser plso Note,mpra note 71, at 75456,

93. See Note, szipra note 71, at 756-58.

94. In only 35 of the 51 wage garnishiments atrermpted was it possible o dsu:m from the file
bow many levies the |:|Iaml:1ﬂ5 had requested. The distribution was as follows: .

No. of Levies Requssted . No. of Cases
B ] { 6
2 . U |
3 . 6
4=5 - 2
“Until satished™ B

On instructions to levy "until satished,” the sheriff garnishes at the intervals speclﬁad by the plaintiff
until the demand or judgment is satlsﬁnd

05. Alorneys inwrvicwed reported va.rymg rates of rasponse by defendants to levies on wages,
See note 83 snpra. One stated that a levy “rarely™ indoeed a fesponse, £x explaining that since his suits
were generally for nonsupport he dealr primarily with “icresponsible” defendants. The attorney quored
in the text above reported that, of the defendanis whose wages he had garnished, “more than 75 per-
cent ket the writs run.” The other three attorneys who estimated their response rates to wage garnish-
ments had better lucks they reported rates of 6594, 75%. and 809, afier the first levy.
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impending levy on defendants at feast 8 days prior to attachment of their
wages, and creditors’ representatives spoke highly of the 8-day notice pro-
cedure before a California legislative committee.”® When the attorneys

surveyed were asked whether the lack of aveilability of attachment had

hampered their ability to execute against wages, several stated that thc]r
missed the remedy for such reasons as “it takes longer to collect now,” but
none expressed a feeling that the cffccuvcncss of execution !cv:r.:s Wwas en-
dangered.

Thc loss to creditors resulting from the abolishment of wage attachment
is thus primarily a Joss of leverage. In light of the numerous hardships to
debtors and employers and the undesirable :dfonomu: consequences of the
levy, it is highly questionable whether a restructuring of wage attachment
to bring it within the requirements of due pror:ess as indicated by Sniadach

is desirable, In an important analysis of wage garnishment in California,
George Brunn has summarized the case for ctcmPung wages from levy as
follows: -

Wage garnishment is costly. Its immediate posts include official fees—charge-

able to debtors-—expense to employers, and the community’s subsidy of the gar-
nishrent process. There are other costs in terms of distress and evonomic hard-
ship when the family whose earnings are garrished spirals into baskruptcy or
unemployment. And there are losses to credit. 3 from garnishment-triggered no-
asset bankruptcies. Hardship is not limited to 'bankruptcy and unemployment;
a debtor who avoids both is faced with a fifty per cent wage exemption, an amount
that in the great bulk of cases is grossly inadequ

Wage garnishment does not produce bcmﬁzs to match these dmdvmuges el

Brunn concludes that wage garnishments, whether Jevied before or after
]udgmcnt, ought to be abolished completely.* The California lcg:slanue-—
in passing a bill abolishing the remedy™—has kspoused a similar viewpoint.

The new federal law'®® will further restrict wage attachment in those states

in which it is still available. A weighing of the competing interests discussed

in Part II of this Note casts doubt on the wisdom of resuscitating Callfor-
nia’s wage-attachment procedure in any form. :

B. T#e Going Business ' "

Personal property capable of manual dclwcry is generally seized by re-
moving it to a warechouse. The deprivation of use that the levy entails can
often cause serious hardships. If the property belongs to a going business,
the effect is particularly severe, for removal of its stock-in-trade and equip-

ob. See note B8 mipra.

97. Brunn, supra note 9, at 1245,
9B, Id. at 1248,

99 See potz 55 supra.

100, See note 8 supra.
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ment is tantamount to closing it down. Prior to 1965, the law provided that

all personal property attached was to be taken immediately into custody;

no cxception was made for assets essential to the running of a business.
A proprictor was thus put under immense pressure to make arrangements
to avoid the completion of a levy, and because the levying officer “must not
linger longer than reasonably necessary to carefully pack up and prepare
the goods for removal,”™ the arrangements had to be made almost im-
mediately. The dcfendant’s principal alternatives in this situation were to
post security,® pay the sheriff the amount demanded by the plaintiff, or
settle with the plaintiff over the telephone, Because obtaining security was
usually difficult for a defendant with financial problems, the plaintiff was
casil].r able to place himself in a powerful bargaining pesition. -

Since 1965, the law has given the defendant whose business assets are
attached the opportunity to operate under the sheriffs supervision for 2
days.*™ If he chooses this alternative, 2 “keeper” {an assistant to the deputy

sheriff) is placed in charge of the premises. The keeper’s principal duties are.

to collect and hold all money as soon as it is received, take inventory, and
see that no goods are removed frrm the premisés unless they are paid for
in cash.'™ At the end of the 2-day period, unless the parties agree to operate
for a longcr period under this procedure, the goods are removed to a stor-

-age area,"™

The attorneys mtcrv:ewcd who had used thi¢ remedy described it vari-
ously as a “terrific weapon,” “a good way to induce cooperation,” and a

- creator of “immense pressure.” Operating under the keeper is apt to be very

awkward and embarrassing to the defendant. If the business is a retail store,
the manager must explain to customers why they cannot charge or pay by
check. The owner of a laundry or repair shop is ik a stifl more embarrassing
situation, for his customers must either file third-party claims with the
sheriff or pay for the full value of their goods if they want to retrieve

101. Stevensen Bros. Co. v. Robertson, 21 Cal. App. 224, 213. 131 P, 316 3:8 {2d Dist. 1913).

¥z, See notes 2829 supra and accompanying text.

103. CaL. Cope Civ, Pro. § 542(3) (West Supp 1969)

104, The following “terms and conditions™ governing operation of a business under levy were
prepared by the Sheriff of Los Angeles County and are given to the propricter of a business at the time
akvys exercised:

“1, All monics collected, as well as monies ow on hand, shall be turned over to the Deputy
Sheriff, He will issue receipts for all monies collected.

2. Keys t0 the premises shall be retained by the Deputy Sheriff, 2nd will be returned when the
artachment 15 released.

"3. All sales shall be for cash only. No credit sales.

4. Checks shall not be cashed or accepted,
5. All payments received by mail will be turned over to the D:pury Sheriff.
“6. No manics shail be paid out for aperating expenses.
7. Property shall not be taken from the premises unless paid fior in cash.
. A Dcpuiy Sheriff shall remain on the premises twenty-four hours per day until the arunb
m:nt is rclcascd E. Jacksox, supra note 21, § .56, )
105. Sre Car. Cook Civ. Pro. § 542(3) {West Supp. 1965).

l

o
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them.' The proprietor of a restaurant or tavern is likely to find that the

presence of a keeper dampens his customers’ spirits. A keeper installed in

a construction firm will keep all trucks from 1cav1ng the yard, thus halting
operations for the day.™

In situations such as these, the defendant is apt to want the kecpcr re-

~ moved as quickly as possible, and the cases sampled reveal that this is gen-

erally what occurs. Although the minimum charge for a levy is for an

8-hour shift, in 20 of the 25 cases sampled in which going-business levies . :

were actually put inte effect, the keeper was withdrawn in less than 8
hours.* In eight of the 25 cases, the deputy recovered the full amount of
the demand, either from the seizure of cash available on the premises or
through payment by the defendant from funds procured from outside
sources, In 11 cases the levy was terminated by telephoned instructions
from the plaintiff or his attorney. Several of these levies were obviously
terminated because of their ineffectiveness, as when a storage company
closed early for the day, or when the keeper found himself all alone in a bar.
The results of these interviews suggest, however, that most early termi-
natons are due to arrangements made between plaintiff and defendant.
One attorney stated that “8o to go percent of the levies result in a panic
call” from the defendant. Another observed that unless there is a “real
financial problcm,“ the usual response is that the keeper is “ont of there in
10 minutes.”

A going-business levy is thus well suited tq aid a creditor in obtzumng
leverage in his dealings with a debtor, Its role in obtaining security for
judgroent is more complex. Theoretically, the principal functions of the
keeper are to guard the assets of the business so that they will be available
for removal after a 2-day waiting period and to'scize any cash and other
liquid assets that are on hand or received during the period that the lien is
in force. In fact, creditors are not much interested in the former function,™
for it is expensive to have the assets stored and not beneficial on balance to
cither party, The cash-on-hand of a going business will ordinarily be avail-

106, “[All p:opmy cn the premises shall remain under the power of the writ unless released
legal process, such as by written release or third party claim procesdings, etc. ‘The sheriff has no
authority o let property under atachment go out of his hands, except in due course of law, and if he
does, and the debe is lost, he is responsible to the plaintiff in the action for the amount of the debr"
SHERITFY' MANUAL, supra note 18, § 7. 53{t3)(d) See Sparks 7. Buckner, 14 Cal. App. 2d 213, 57
Pad 1355 {(4th Dist. 1936},

107. At the defendant’s option, vehicles belonging to a going business may be left on the business
premises under the care of a keeper for two days before being removed o a storage area. Car. Cons
Crv. Pro. §542(3) (West Supp. 1960); se¢ E, Jaczson, supra nou: 21, §9.57. If several vehicles are
involved, the latter procedure is, of course, far less expensive,

108, Fourteen of these levies were released within 3 hours. Spe Table 5 infra,

109. This fact is reflected in the case sun-cy In only one of the 36 cases involving going-business
levies was any property actally removed from the premises; in 20 cases the plaintiff did not request
the sheriff to atach the property for the entire 2 days required b&orc the assets could be removed. In
five cases a continuous levy for 2 days was requested; in rr cases the length of time the plainod re-
quested the keeper o remain on the premises was unclear from a reading of the files.




1274 STANFORD LAW REVIEW [Vol. 22; Page 1254

able for exccution. A debtor, forewarned of 2 levy, who does arrange to
keep less cash on hand and request his customers 'to withhold payment, can

only pursue such a course for a shore time without seriously restructuring

~ the operations of the business. Of course, a plaintiff who had reason to be-
lieve that the defendant was planning to sell or dlose down the business or

encumber its assets might have a strong need for an immediate levy, but
- the consensus among the attorneys mtcrvmwcd was that the number of
true “deadbeats” who would go out of their way | to avoid levies was small,

One attorney summed up this attitude when he ;aud that immediate secu- - -

© rity was not needed “except against a very small percent of debtors.”

" Several attorneys mentioned another sort of benefit that can be derived
from going-business levies—the establishment of ipriorities in case of bank-
ruptcy. For a creditor whose debtor is verging od insalvency, the time lost
in waiting for a judgment and an execution levy tan be critical. An attach-
ment levied when a busihess is in a shaky financial condition can have ex-

tremely damaging consequences. Since the pressure induced by the levy is |
often sufficient to compel an immediate payment to the attaching creditor -

of a sum larger than the business can actually afford to pay, other creditors
who learn about the levy are likely to cecome increasingly concerned about
the financial well-being of the business, and anxjous to establish priorities
for themselves. One attorney interviewed stated ¢hat he disliked attaching

the assets of 2 going business, but felt compelled, to do so anyway because .

he had lost out too often to other attorneys who levied while he was gwmg
the debtor a chance to work out his prcblcms '

The result of such attachments can be 2 series of levies so cnpphng tothe -
business that they force it into the very bankruptey the creditors feared. An.

attorney interviewed in person related that he had just received a case
~ against a debtor he knew was in deep financial trouble and paying off his
~ creditors at “s5 percent a month.” The attorney stated that he would not
attach because it would surely send the debtor into bankruptcy, but added
that some attorneys “don't care what happens.” Another attorney charac-
terized the going-business levy as “a killer. . . | It is almost impossible
~ to save a business in trouble when it is hit by a series of ievies.”

The foregoing analysis suggests that a procedure permitting prchcarmg
attachment of the assets of a going business raises due process problems
similar to those discussed in the Smiedack opinion. Such attachments
are certainly “takings”; the alacrity with which defendants move to get
them lifted indicates that they work substannal hardslup The plaintiff
rarely stands in real need of security against cvaFwe action by the defen-

" dant; his interest in priority over other crcdltorj is far from compelling.
‘The attachment and bankruptcy laws encourage a levy at an early stage
of a debtor’s delinquency, where the consequentes of permitting such a

—re
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seizure may be to force a potentially viable concern into bankruptcy. Since
California’s present law does not limit prehearing attachment of the assets
of a going business to * cxt:raordlrmr'j'r sitpations,” 1ts constitutionality is
cast into doubt by the Swiadack opinion.
The adverse economic consequences of a gmng—busmcss levy cast doubt
" on its overall dcsuab;ht;r even if the law wnT.rc remodeled to bring it within
the due process requirements as set forth by Suiadach. The lcvy does, how-
ever, serve some creditor interests besides lgvcragc and security against the
claims of other creditors: It facilitates colle¢tion agamst debtors who might
otherwise put up sham defenses in court or be evasive in other ways, secures
assets for creditors dealing with “deadbeats,” and reduces the costs of col-
lection. It might therefore be desirable to make the remedy available to
creditors when these interests are present. Thc Note will discuss in Part V
methods of modxfymg the present attachmtnt procedure to make it consis-
tent with the requirements of due process, ‘while preserving its uscfulness
to creditors in these exceptional situations. ,

C. Bank Accounts

A lev ¥ upon a bank account is effected when thc deputy serves a copy
of the writ on an officer of a branch in vyhlch the defendant has an ac-
count.*® The bank will deduct any money owed to it,*** and placc the re-
maining funds (up to the amount of the greditor’s demand) in a special
account over which the defendant has no control. The defendant is then
notified. If the writ is an execution, the funds are forwarded to the sheriff;
money seized under an attachment is gcncxially held by the bank.™*

‘Bank-account levies were popular with p large number of the attorncys o

interviewed. Sheriff's fees are low,™™ and, though sometimes there is little

or no moncy left after the bank has set off the amount owed it, occamnally _
a plaintiff will be able to garnish an amouht sufficient to satisfy his entire
demand.***

Use of bank-account levies is restricted by the difficulty most attor-
neys have in locating accounts. Although I rgc-volumc creditors g:ncrally _
record the name and branch of all checks they receive, thus giving them
ready references in case a lcv)r is desired, scvcral of the attorneys stated that
they had great difficulty in finding accounts. Even the better organized

210, Caz, Coox Civ. PrRo. § 542(5) (West Supp. 1969).

111. Ser Smith v. Crocker First Nat'l Bank, 152 CaI. App. ad Baz, 834, 314 Pad :37, 239 {am
Dist. 1957); Ca. Crv. CooE § 3054 (West 1934,

112, Telephone conversation with Captain Martin LeFévre, Apr. 15, 1970.

113 The fees of the 15 cases sampled ranged from $4'to $22, the median fee being I;r See Table

o |

lu Of the 14 bank-account levies in the sample in which the amount demanded or the judg—
ment obtaired was discernible from the file, four resulted ih the seizure of an amount large enough to
satisfy completely the demand or julgment. One of these dpses involved a demand of $686. By con-
trast, wage garnishments rarely result in seizure of sufficicht funds o satisfy the demamnd; the Jargest
amount seized in any series of wage garaishments in the sample was $236, after 1wo successive Jevics,
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creditors can be easily foiled by the wary debtor who frequently switches

banks, and the fact that 6 of the 13 levies in the sample resulted in returns

of “account closed” and “account overdrawn” indicates that quite a few
attorneys are misled by defendants into levying at the wrong time or place.

Since a bank deposit is an asset that a wary debtor can easily move, one
~ might expect security to be an important factor in creditor use of this form

of prejudgment attachment, Several of the attorneys interviewed did state

. that they felt 2 need for a prejudgment seizure, one adding that he had
had a “bad experience” when a debtor withdrew funds frem an account.
Other attorneys expressed a préference for putting off bank-account levies

" - to the postjudgment stage. 8 Their reasons varied: fear of suits for wrong-

ful attachment; experience suggesting that levies attempted several months
after judgment were apt to be more sugcessful than attachments because

- “the debtor is less wary then;” and a coﬁi‘i‘:i:ncc that many debtors, secure
in the belief that their accounts are not known, will not bothcr to shift banks
repeatedly, thus reducing the creditor’s need for security.

Bank-account levies are generally lesq desirable as a means of obtaining

~ leverage than are wage garnishments o{ going-business levies. Their side
_effects on the debtor are less severe, fcr the levy generally does not adversely
affect third parties whose goodwill is important to the debtor, and, unless
- the debtor has an immediate need for the funds, it does not impose 2 hard-

~ ship on him. Should the defendant happen to need the money, however, the

_plaintiff will be in a position to exchange a favorable scttlement for release
of all or part of the frozen funds. The pl#.mnff who happens'to levy shortly

after the defendant has deposited his wages is in 2 particularly strong posi- -

-~ tion in this respect, for although half of a debtor’s wages are safe from

. garnishment while in the hands of his c:hploycr *** the entire paycheck can

be seized through a bank-account levy.
Bank-account attachments present less serious constltunonal problems

* than levies against wages and going businesses. The amount of hardship -

entailed is generally minimal, and the ¢ase with which bank deposits can
be disposed of creates a strong creditor security need. As the character of the
asset requires that the defendant be completely dcprived of its use in order
to protect the plaintiff, the procedure followed in seizing the bank account
appears appropriate. Thus due process ncqulrcmcnts are probably satisfied
under the present system..

Even assuming that the current pracedure meets due process require- -

ments, limited modifications may be called for in certain types of cases.
Seizure of recéntly deposited wages can produce great hardship in particu-

115. Of the 15 bank-account levies sampled, 7 were atachments, Mone of the § executions was
levied on1 deposits previously held under an attachment.
116, Car. Conk Civ. Fro. § 690,13 {West Supp, 1965).
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lar cases,™™ and may defeat the purposes of the wage exemption statute.®
Although it is undoubtedly within the equitable power of a court to modify
a bank-account levy upon a showing that it stized recently d:posxtod wages,
the problem might be better handled through a mud:ﬁcanon in the ex-
emption statutes.

D. Redl Property ' |

Ix\rymg upon real property is s:mplc Thc sheriff records 2 copy of the
writ with the county recorder and either posts a copy in a conspicuous loca-

tion on the land or serves a copy on its occupants. ** Levies on real property
are considerably less common than levies op going businesses or automeo-
biles;'* only one of the 24 lawyers mtcrﬂcwcd levied upon real estate
moare than occasionally. Attorneys interviewed emphasized the expense in-
volved. While the median sheriff's fee for real estate attachment in the
_cases sampled was §19,'* the plaintiff must often incur much larger ex-
_ pensesin locating the property and ascertaining the dcfcndant s title or in-

terest in it. One attorney interviewed reported having spent over $500 on
a “name scarch,” only to come up with a 1hegatm: rcsult. His client was
not happy with the procedure.

Although a creditor’s sccunty gain from real estate attachments may
be substantial, his leverage gain is typicaily small. Unless the defendant
intends to sell the land, the levy creates Title disturbance in his life, for he
is pr.rmxttcd by law to retain full possession 6f the land levied upon, and his

possession may continue for one year after sale of the property under an

execution.™ This lack of pressure is revealed in the results of the cases
sampled: 26 of the 34 real estate levies made dun'ng the 15 months pre-
ceding date of the sample were still in effect at the time of the survey.!*
Levies in execution on real property are cumbersome and costly. A
homestead exemption of §15,000 can be claimed by a defendant at any time
before judgment is entered,** and the bidding at the sale must start at a
sum equal to the debtor’s homestead allowance plus all liens and encum-
brances.” If this sum approaches the valuc of the property, there may not

117, Se2 lext accompanying note 116 supra. .
118. *[T)he Enndammu] reason for the =nactm:n:oi tm:mpmn Iaws is 0 protect a person .

from being reduced by Ainancial misfortune to abject povirty . " Bertoxxi v. Swisher, :1(.‘.:]. ]

App. ad 739, 743, 81 P.2d 1016, 1017 (15t Dist. 3938), -

119, CaL. ConE Civ, Pro.§ 51:{;) {West Supp. 1569).

¥20. See Dokt 1T supre.

121, See Table 1 nfra.

122, CaL. Covg Crv. Pro. § 706 {West 1955).

133. This is particularly impressive in light of the 'ﬁl that all of the automobile levies and all
but one of the gomg -business levies made over a comparabje period had been terminated by the time

of the survey.
134, Yager . Yager. 7 Cal. 2d 213, 217, 60 P.ad qz:. 434 (1936); ree C.u.. Civ, Cooz 5% 1241,
1260 (West Supp. 19569). »

. 13§, Car. Civ. Cone § 1255 (\West 1954}

s ——
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be murch value for the plaintiff to draw upon. Even if the land is unencum-
bered and 3 homestead exemption not ﬁlcd, the sale procedure is slow and
unwicldy.'*
A judgment creditor has available a much more practical device for
- dealing with real estate: the abstract of judgment. The law allows a judg-
ment creditor to file with the recorder of arly county an abstract of the judg-
ment obtained against the debtor; such filing creates a lien for 10 years on
all real property within the county owned by-the judgment debtor at the
* time of the filibg or acquired by him during the life of the lien.'*” The filing
of an abstract of ]udgmcnt was popular with almost all the attorneys inter-
viewed"*® because it is inexpensive and can be an effective coliccnon device
if the debtor desires to selt or borrow on his real property. '

The writ of attachment serves well as security for both abstract‘of-judg-
ment and execution procedures. Not only does an attachment lien take
precedence over all the subsequent liens of other crcd.ltors,‘” but both types
- of postjudgment liens take the priority date of the prior attachment.'*

- Thus an attachment protects the plaintiff apainst transfers by the defendant
and gives him priority over other creditots who may file abstracts before
he is able to obtain judgment. |

‘The constitutional problems raised by feal estate levies are less trouble-
some than those poscd by going-business or wage attachments. The de-
privation involved is generally minimal; the defendant is not dcpnvcd

of the use of his property. In addition, the need of creditors for secunty is

- often great, particularly if the dispute ‘invdives the land "

 'The current procedure seems reascnable from the standpoint of costs
and equities, The costs to creditors and debtors in the form of sheriff’s
-fees are larger than those resulting from bank-account levies, but they do
not seem fnordinate in light of the larger demands involved.'® Unlike auto-
mobile seizures, real estate levies do not tie[up assets by depriving all parties

of their use: Crops can still be grown, and tenants are not disturbed. In
126 The judgment debior has one year in which to the property by paying the purchaser

the.price bid at the sale. Car. Cooe Civ. Pro. § 702 (West Supp. 1969). 1E the land s sold for less
than its market value, therefore, the judgment debtor is vEry likely to redeem. Thus the plaintiff who
désires complete satisfaction of his judgment must make certain that the bidding reaches at least the
: nluenhhe:udgmem Th:multuthathnbnduaprnqbethehtghbldatdieancnon. (This i in
fact what happened in the only one of the 37 real estate levies in the sample in which a sale occurred—
she judgment creditor’s bid of the value of his award plus sheriff fres was the high bid of the sale.)
127. Caz. Cook Civ. Pro. § 674 (West Supp. 1969} I
- 128, Several atforneys said that they always or “routinely™ flad abseracts. ‘The auihor of a book
daignad for practicing attotneys recommends that consider filing abstraces “not only in the
county of the |udgmcnt debtor’s residence bot also in surrounding countics where the debtor may own
of acquire real property.”™ E. Jacksow, supra note 21, § 15.10. o
: 129, Car, Civ. ComE § 28y7 (West 1954).
130. Car. Cope Civ, Pra, § 700 {West 1955}, :
131, One attorney interviewed stated that real :sunI attachments were often nted by real estate
brokers who were fearful of not-being paid their commi
are willing to go ahecad with a sale when there is an amf.hmcnt liep o the prop:rly
132, See Table 2 infra.

ion in a sale of the land :¢ized. Few buyers.
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addition, real estate holdings (other than homestcads) seem a particularly
appropriate class of assct for seizure, because their seizure does not generally
threaten the economic survival of the debtor. Since the hardship to debtors
and third parties is generally slight, the creditor need genuine, and the pro-
cedure efficient, real property attachments might be taken as the model of
an equitable prejudgment seizure.

E. Aa:Omobde:

The procedure for levylng upon rcal estate is s&mplc in comparison with
that for levying on an automobile. To levy on an automobile, the plaintiff
mast supply the sheriff with the license number, general description, and
Jocation of the vehicle. If the car is kept in a residential area, the deputy*”
~ will attempt to locate it in the early morning, when most people are at
home, After he finds the car, the keeper who accompanies him effects the
seizure by SIttll'lg on its hood while the deputy dttempts to notify the owner.
If the owner is contacted, he is given the option of immediately paying off
the demand, driving the car to a storage area (accompanied by the keeper),
or having 1‘hc car towed away. If the owner cannot be located, a copy of the
writ and notice of the seizure is left in a conspicuous location at the place
of seizure, and the car is towed to storage,

This procedure can be a highly effective mc;;ans of co]lcctmg claims, for |

many individuals depend on their automobiles for transportation and are
reluctant to see them confiscated even for a short period. Thus it is not par-
ticularly surprising to find that 10 of the 22 levies completed in the sample

resulted in an immediate payment to the deputy. In spite of this high rate

of immediate success, few of the attorneys intetviewed expressed any fond-
ness for the jevy; most complained about high fees’™ and inadequate re-
turns.

‘The comparatively high sheriff’s fees represent only a part of the cost
of using the levy. A large deposit* is required, and the attorney must incur
costs in locating the vehicle and checking its title, The likelihood of having
to pay for an unsuccessful levy is hlgh one-third of the 33 levies attempted
in the survey resulted in a return of “not found,” the largest percent of un-
successful attempts in any class of property smdztd 1% If the automobile is
located and the defendant does not pay the deputy immediately, the car
must be stored and the plaintiff must pay all ¢osts incurred." When the

133. The procedure here described is that followed by thd Sheriff's Department of Santa Clars
County. Interview with Depury Sheriff Edward Nissen, a I:vyu:p officer, in San Jase, California, Oct.
21,19

l;ﬁ The median fee of the sutomaobile levies sampled was 5:4 See Table 2 infra.

135. The deposit demanded varies from county to councy: thl: Skeriffs’ Mansal recommends a
deposit of $75 per vehicle. SHExIFRs” MANuAL, fupra note LB, §

136. See Table 3 infra. . -

137. Ser Car, Copk Civ. Pra. § $43(4) (West Supp. 1960}, '

el
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storage costs approach the amount of the original deposit, the sheriff will
request additional deposits and will relgase the car if these are not promptly
made."* If the levy is an attachment and the defendant asserts a defense,
the necessity of storing the automobile for an cxtcndcd period will compel
the plaintiff to advance large deposits. |

Levies on automobiles owned free|and clear by the defendant may be

~ an effective device. Most of the autorhobiles in the sample were actually

owned by lending institutions that had financed their purchases.”®® The
law requires the sheriff to notify the legal owner soon after the vehicle is
seized.** If the legal owner files a third-party claim with the sheriff to pro-
.. tect his interest, the vehicle will be released to the defendant unless the
plaintiff posts a bond or depesits cash ¢qual to twice the value of the prop-
~erty claimed.'® An attempt to.realize in execution the unencumbered
value of a mortgaged car is usually spe¢ulative and can be risky. There may
be little value in the automobile over and above the lien and the statutory
exemption,’ and if the car, when sold at 2 sheriff’s auction,** brings less
than the sum of the value of the lien plus the exemption, the plaintiff must
pay the difference. A plaintiff who has seized a mortgaged vehicle and is
confronted with a third-party claim thay thus have no alternative but to
release the car and take the storage and towing fees as a loss.
~ Levies on unencumbered automobiles may be more effective. The plain-
- tiff will not be easily pressured into reléasing the vehicle,*** for if judgment
is obtained, the costs of storage can be| added to the judgment award and
paid for out of proceeds from the sale.*® The substantial likelihood that
a debtor in financial trouble will haveia lien on his car was mentioned by
a large number of the attorneys interviewed as the reason thcy'avoidod this
type of levy. Some said that they were not even interested in the seizure of
. unmortgaged vehicles, and no longer bothcrcd to check on the ownership
status of a defendant’s car.
Antomobile attachments frequently create hardship sufficient to bnng
- into question the constltu'aonahty of the remedy under Snigdack criteria.
- The uses and issues involved in an dutomobllc scizure vary greatly ac-
:g: {)f the 32 vehicle levies-in the sample, 19 {59°4) involved automobiles encnmbered bjr liens.

140, Cav, Cope Civ. Pro. § S8gb{1) (West Supp. 1969).
14t 1d.§ 549 (West 19543 id. § 639 {West Supp. 1969).
. 743 The exemption is stated as follows: *One motor vehicle of a value not excesding thres hun-
dred ﬁ&y dollars ($350), over and above all lizns encumbrances on that motor: vehmle, provided
that the value of such motor vehicle shall not & . one thousand dollars ($:,oon] id. § 6po.24

- {West Supp. 1965).

143. 1d. § 550 {West 1954)34d. § 651 {West lgqs)
- 144, This result is substantiated by the survey, ‘which revealed that plalnnffs are more likely to
riease from storage mortgaged vehicles than u wehicles. As is also to be expected, un-
encumbered vehicles are more 2pe o be sold at zucrign, and the owner of an unencombered vehicle is
m;r:. apt to pay the deputy before storage than is owner of an encumbered wchicle. Ser Table 4

145. CaL. Cooi Crv. Pao. § 682.3 {West Supp. ljﬁg) -
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cording to whether or not the vehicle is encumbered. An unencumbered
vehicle may be valuable as security.* The seizure of an encumbered ve-
hicle, however, is normally worth no more than the leverage it can produce,
and the potential for leverage gains does not create an “extraordinary situa-
tion” justifying prehearing attachment under Swiadach'* The California
attachment statute, which ailows seizure of vehicles rcgardless of their -
ownership status, may well be too broad undtr the criteria set forth by the
Supreme Court in Spadach.

An automobile attachment that satisfies thx: Smmim& rcqmrcmcnts will
probably be justifiable on equitable grounds as well, The creditor’s inter-
¢sts are surely more compelling if the automobile is unencumbered. In such
cases, insofar as the §350 exemnption'** is adequate to ensure the debtor of
the availability of an autornobile for transpoi'tanon purposes California’s -

_ procodu:c seems reasonably fair.

v. Momncxnon OF annr Law

The preceding discussion suggests- that ,modlﬁmuon of California’s
present attachment procedure is desirable, The constitutionality of several
of the levies is in question. Others create undue hardship or expense. Itis
clear from the description of attachment in operation that the uses to which
attachment is put, its cffects on defendants and third parties, and its consti-
tutionality varies considerably with the type of property involved. The fol-
Jowing discussion will suggest methods of dq:almg with the five types of
property considered in this Note,

A. Wage Gam:.r}:meﬂr:

Wages are not currently subject to attachm:nt and the considerations
of Part IV indicate that a restructuring of attichment to provide for wage
seizures is undesirable. Any consideration of such a revision would have to
take into account the Snzadach and McCaﬂqp holdmgs, which wrtually
compel an adversary-type hearing. A rcformud law, instituting a require-
ment for such a hearing, seems less necessary in light of the ease with which
creditors are able to obtain default judgments™* and subsequent writs of
execution, the delay that would have to prodcdc an attachment under a
notice-and-hearing system, and the small amount of money that can gen-
erally be seized in such a garnishment.”” In addition, the harsh effects of

146, The sample revealed that creditor use of vehicle stizures for sccurity purpbses is not great.
Ambong the 32 vehicle seizures in the survey, oaly four were qttachmmu, and unly one of these in-
volved the seizure of an unmartgaged vehicle, 2 1963 Cadillac.

147. See text accompanying notes 80-82 spra.

148. CaL. Cone Civ, Pao. § Bgo.a4 (West Supp. 1969).

149, Seeid. §§ 412,20, 585 (effectuve July 1, 1970).

150, Se2 note 8 supra.

—
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the levy on both debtors and third partu:s make revitalization of the rem-
edy scem undesirable,

B. Going-Business Levies

California’s procedure for attachment of thc assets of gozng businesses -

is clearly sub]cct to challenge on due pl'DC:ﬁs grounds. Takings are per-
mitted in situations that are far from “extracrdinary,” for, under ordinary
circumstances, the security risk is margmal_ e levy thus presents a power-
. ful tool for dealing with a rather weak secumy need, and some reform is
clearly called for by the Sniedack holding.

A possible approach to reform is the establishment of greater procedural
safeguards, It is unlikely, however, in view of the hardship and minimal
creditor security interests generally involvéd in the lcvy, that anything less
than the pre-attachment adversary hearing specified in Swizdack would
be satisfactory. If such a procedure were mshtutcd, attachment would be
useful o a plmnnﬂ' only when he expects the defendant to contest the un-

derlying suit, for a plaintiff in an uncontested case could obtain a default

judgment and writ of execution in almost the same time that an attachment
hearing would provide a levy. A problem, then, is posed as to the character

 of the rights that a defendant should be accorded at the hearing, for the dis-

cussion of going-business levies in Part II indicates that deféndants in a
majority of cases find the levy so burdensome!that they are willing to settle
with the plamuff in order to have the attachment lifted, In such cases, the
1ssu1ng of a writ of attachment is effectively equivalent to a. judgment

against the defendant. If a pretrial hearing gn whether or not an attach- -

-~ ment should issue withholds from the defendant any rights he would have

at a trial, he will be deprived of the saféguards afforded by a trial, yet sub-

jected to a procedure equivalent in effects toa post}udgmcnt remedy. If,

“on the other hand, the defendant is granted extensive rights, the heanng '
and the trial would be largely rcdundant, resulting in a waste of the parties’

money and the court’s time.

An alternative to requiring a prc-attachment hcarmg mlght be to satlsfy |

the Sniadack due process requirement ﬂlrol.igh narrow draftsmanship”
of the attachment statutes. If statutes could be drafted to cxempt from
seizure all assets of a given type except thosd whose seizure increases the
plaintiff's security without so burdening the defendant that he is com-
pelled to forego his right to trial, then the pre-attachment hearing would
“be unnecessary, Going-business levies, as a class, are not amenable to this
approach, however; their effect is virtually always so severe that to altow

any such levy without notice and a hearing WOuld be qucsuonablc under -

Sniadach.'™

151. A limited going-business Ie'vy could be effected without the onerous installation of 2 keeper.
Such a levy would be resiricred to the seizure of the cash on hand (2 procedure commonly referred to
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Total exemption from scizure of the assets of a going business would
provide maximum protection to debtors and third parties and would be less
costly to the legal system than the institution of an adversary hearing. A
going-business levy will virtually never be needed for jurisdictional pu-
poses, since the plaintiff will always have a local address at which he can
serve 2 summons. Thus the main loss to plaintiffs from exempting going
businesses would be the loss of the abﬂ.\ty to force a defendant to make a’
speedy settlement and a loss of security in'the minority of ¢ases in which
this is a genuine interest. Whether an advefsary hcarmg is worth establish-
mg depends to a large degree on the wci'ght to be given these creditor
interests, '

' C. Bank-Accouns Levies

Prenotice levies on bank accounts are qot so difficult to reconcile with
the Sniadack decision. Although ha.rdshlp :may result from such a levy, 2
plamn& always has a potentially important security interest. Furthcrmorc,
it is doubtful whether the present procedute can k= altered to increase the
protection afforded defendants without ¢ﬂ’ccuvcljr destroying the levy.
Requiring a two-part}r hearing on thei 1ssua.nce of attachment would almost
ccrramly moot the issue, for it would be a rarc debtor who would leave his
funds in the account pending dctcrmmation of the issue. Requiring an
affidavit or an ex parte hearing before issuance of the writ would be point-
less, since the plaintiff could always rcasonibijr claim need for a sazuxc on
security grounds,

Altering the cxcmptmn law secems a mpre appropriate method of pro-
tecting defendants’ interests. The establishinent of an exemption of a base
‘amount in each bank account would ensure that 2 defendant was not de-
prived of his ability to sustain himself during the period before judgment.
Beyond this, the present procedures seem necessary and reasonable.

D. Real Estate Levies

Real property attachments 2lso scem appropriate in their present form,
The amount of hardship produced by a seizure is generally minimal, and
a potential security risk often exists. As with bank-account levies, the im-
position of more restrictive procedures doas not seem appropriate; a two-
party hearing would be expensive and would increase tremendously the
likelihood that the debtor would encumber or transfer the assets and an ex
parte hearing could not effectively ascertajn the genuineness of the cred-
itor’s need. Other methods of protecting the. debtor, such as permitting

as 2 *till tap™). The use of this remedy often produces severe hardship, particularly if a creditor orders
» series of such levies. Since the sa:unry value of the cash on hand & ordmanly minimal, even this
kimited levy would appear o go against Smindach if petmmed without notice to the defendant and
oppactunity for a hearing.
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. him to obtain the release of property by posting security, are already pro-
wvided for by statute. Thus there does not appcar tobea mmpclhng need
- for medifications. .

-' E. Aﬂlomobtk Levies

A different type of problem is posed by automobllc seizures, for the
due process and equitable implications of the levy vary with the ownership
status and worth of the vehicle. The main benefit to a plamtiff in seizing
a heavily mortgaged vehicle or one worth less than the defendant’s statu-
tory exemption derives from the leverage that the seizure produces. A
vehicle owned free and clear by a defendant may warrant seizure for secu-
rity purposes, but there is evidence that plaintiffs rarcly find a need for
security in this form. Serious thought should thus be gm:n to abohshmg :
automobile attachments altogcthc.r

If the levy is retained, its operation could be confined more e closely to
cases in which attachment is legitimately needed for security purposes by
an amendment limiting attachment to the seizure of vehicles legally owned
by the defendant. Such a law would not create new procedural problems,
for under current proccdurc the sheriff must check the ownership status -
of the vehicle before the writ is exercised.™ It would not solve the probiem
of levies on virtually worthless vehicles wholly owned by defendants, how-
ever, and would work an unfair result in instances in which a lien is fora -
small fraction of a vehicle’s actual worth, These problems cotld be dealt -
with by limiting attachment to the seizure of vehicles whose value exceeds.
the amount of the licn plus the defendant’s exemption, either by restricting - -
the levy to relatively new, lien-free vehicles or by requiring the plaindff
to file an affidavit attesting to a reasonable belief in the existence of such
excess value. Although there is probably no method—short of complete
exemption of vehicles from attachment—of ensuring that the lcvy s use
will be entirely restricted to instances in which sccurity value is present,
. some effort at restricting the levy's availability should be made.

This Note has sought to indicate thata constitutional and equitable at-
tachment law would differentiate among various types of property. The
present statute, which subjects to attachment all assets subject to execution,
ignores both the differences in the functions of the two types of levy and the
unique characteristics of each type of leviable asset. Although an attach-

. ment statute allowing plaintiffs to seize a broad range of property might
have been appropriate when the writ was often needed for jurisdictional
purposes, the uses to which it is put today call for a more selective approach.

152, SHERIFFS' MANUAL, supra note £8, § 7.60.

-
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It is important, therefore, to acquire as much information as possible about
- the functioning of the present statute and its application with respect to
various classes of assets. Further study of the levics—as they operate in
other parts of the state and with regard to assets other than those discussed
in this Note—would be a prerequisite to the drafting of a sound attachment

statute, .
- Paul F. Albere
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APPENDIX

_ TABLE 1 R
ReLaTIvE PERCENT 0F ATTACHMENTS AND Exncirrions

b o

MNumber Number : Pereent Number Percent

of Levies  of Attach-  .of Artach- of of

‘ *_Asset Bampled - ments - ments Executions Executions
Wages st 5 9.6 47 904
Going-business = 36 15 L 41y a1 - 583
Bank accounts 5 E P46 .8 53.3
Real estate B3 28 Cow3y e by
" Vehicles ' 3t 4 ' 12§ a8 815

2 Does not include 1 airplane seizure. |
 TABLE 2

Deyanns oz )Uncuzm's AND SHERIFP Fzss ror Eacyr Crass o Pmm'rr

Demmdlﬂudimenu ' Sheﬁﬁ" Fees
Nomber - . Number
of Levies Range Med:m . - of Lewies  Range  Median
Property - Counwedt  “(B) @ Comedt (B (D
Wages st 224766 a3 H 434 10
Going-business® e ' S
Attachment 14 214-6679 971 15 10-430 15
Execuation 20 36-5703 . . 334 2 4-194 - 30
Bank account ] 55-6986 . 305 4 '4--:: 7
Real estate® : ' :
Attachment 24 133-20,000 1508 28 1247 19
Execution - 10 248~12,277 2298 9 2188 »8
Automobiles 31 183214 1o 31 3-132 24

* A levy in the ssmple was not counted if the file con  insuffcient data %o determina the relevant
statistics. Thus, for example, it was possible to determine the demand or pudgment of each of the 15
bank-ancnunt levies sampled, while in only 14 cases was the sherilf's fex ascertainable.

b Going-business and real estate levies are broken dewn inte attachment and execution beranse there
are significant differences between the results of the writs with respect to these assets. Cases involving
other asscts were not broken down because there was insufBrient data for one o the other of the writs,
It appeared, however, that there was little dlﬁereuoebctwe:nthml.
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TABLE 3
QurcoMs with Reseect 10 THE Tvee or ProrerTY LEVIED UPon

Wages -Go'gg-ﬂl.uinen Bank Accounts  Keal Estate Vehicles

- S of - oL of o of . o4 of </ of
Nom- Levies Num- Levies - Num- Levies MNum- Levies Mum- Levies
ber A ber At - ber At ber Al ber At
of tempr- of  tempt- of tempr- of - winpt- of tempt-
Outcome casest - pd - casert od cases® . od casest  od et ed

.. Levies attempted 50 - 1000 35 1000 14 3000 37 FOOH- 3T 1000
Levies exercised 50 1000 29 829 314 1000 36 973 20 645
-.Some funds : : ' :
collected 25 so0 17 486 7 ‘500 t o2y 13 419
. Entire demand/ , o SR o :
judgment Co o
collected 7 140 . 8 229 4 a8 I 27 10 330

a Refers to the number of cases in which ene or more Ieﬂel were atternpted or cx:rl:uad. A case in-
yolving two or more garnishments, fer eumpk. would be counted 2s one case,

_ TABLE 4
OurcoME 1N RELATIONSHIP TO Vnmu.lr. OwNERSHIP STATUS
o ” .
m ictes Vehicles
Numbet of . Number of
N Outcome Vehicks  Percent Vehicles  Percent
"Deputy paid entire amount: storage avoided 4. 2LI. 4 133
Sheriff paid entirc amount after storage 2 05 . oy 83
Vehicle released from storage by plamuﬁ‘ 6 316 | 83
Vehicle sold at auction - o 0.0 2 16.7
Vehicle not located 2 36.8 4 133
Total 9 100.0 12 99.9

% Does not inchude 1 airplanc., o
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TABLE 5
Gomoc-Busivess Levies

Amount Number
of of Hours
Demand  Amount Numberof Keeper
T:fe or Obtained . Hours  Remained
Judg- by Sheriff Keeper  on
Levy mentd Sheriff Fees Bequcited®  Premises Type of Businem®
Ex. $247 $247 $29 8 2  Fesce company
Ex. 155 50 49 g 3 Lounge
A, 2219 0 ”w Continuous = —-* Furniture store
At 550 o 30 8 4 Publisher
Ex. 1185 138 194 © b a8 Women's clothing store
Ex. 181 FL £1 8 4 Tamale shop .
Att. 6675 o 430 — 180 Mapufacturer
Ex. 36 o 4 —_ -t Automebile painter
Att. 214 282 27 8 H -_ '
A, 1439 1000 38 B 3 Glass company
Ex. 2495 o 50 8 -~d Tavern
Ex. 474 o 4 8 -4 Caoffer shop
Ex. 429 459 30 48 2 Shect metal company
Ag, ' 1907 o iy _ L Purniture company
Ex. 393 433 30 8 ] . Aluminum Ezbrication com-
pany
Aw, 871 o . -4 24 Carpet store
Ex. —_ 200 26 8 2 Tire service
Ar. 238 0 38 8 3 Sheet metal company
Ex. 312 [ of — et | —_
Ex. 354 414 61 24 3+s Tavemn
.1 4216 ° 16 - e | Carper bag interiors
Ex. -1 o 27 — —a Restaurant
Ex. Y] 8o as 8 1 Restaurant
Ex. 115 o 30 8 —4 Gas station
A, 505 Go3 34 - S | Moving company
At 971 191 30 —_ 6 Liquor store
Ex. 2520 480 1B — - —h —_ .
Ex. 5703 30 B4 — s+E+9 Twa doctors and 1 pharmacy
Ex. 263 o a7 3 o4 Trucking compaay
Art, L o 3a | 8 Engineering company
Ex. 331 55 13 8 I Garage
A 55064 ° 24 — 1l Storage company
Ex. 1182 300 30 ] 2 Immigration consultant
A, 5310 [ 9 48 1. Auto parts manufacturer
Ex. 933 0 26 45 - 3 Warehouse
Att, 4426 o 36 — X Flight education

& Tt was not always possible to t=l] from the titles the size of the demand, the number of hours the.
Eiaintiﬁ requested a keeper to remain on the premises, or the type of business. ]
In this case the plaintff requested that a keeper remain gn the business premises for portions of §

days. The amount of money collected daily by the keeper ranged from $8 to 843, )

€ The business was not located by the deputy. :

4 The defendant was no longer the owner of the designated business,
* A bond was posted by the defendant.

£ The plaintiff made an insufficicnt depaosit; no levy was atempied.

£ The business was closed.

2 The praperty was seized and sold.

I Three keepers were used,

1 The business closed for the day.

¥ The business was a corporation, which was not the defendant.
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THE CONSTITUTIONAL VALIDITY OF
ATTACHMENT IN LIGHT OF
SNIADACH V. FAMILY FINANCE CORP.

1. INTRODUCTION

Due process demands that notice and hearing be afforded a
person before his property may be taken’ Nonetheless, courts have
for vears assumed attachments without & prior hearing valid, rely-
iag on three basic justifications: attachments involve only a tempo-
rary loss of property;® a hearing is in fact afforded before the
“seizure” becomes firal;® and the value of the property is not
harmed by the attachment.* Pre-trial wage garnishment, a subcat-
egory of attachment,® was likewise assumed to be valid. In Sniadaeck
v. Family Finence Corp.' however, the Supreme Court found a
Wisconsin statute allowing pre-trial wage garnishment unconstitu-
tional for violating due process.” The effect that this decision will
have on other forms of attachment is not clear. This comment will

1 U5, Coxsr. amend, XIV, | 1. Since attachinent is governed by atxte laws,
Rothschild v. Knight, 184 U5, 334, 341 {1962}, the Due Process Clause of the Four-
teenth Amendment is at issue; the analogous clanse of the Filth Amendment doet pot
come into play. Chicago BAQ.R.R. v. Chicage, 166 U.S: 226 {1897). Ses Schroeder v.
City of New York, 371 US, 208, 212 {1962); Mulline v, Central Hanover Trust
Co., 339 US. 306 {1950} ; Coe v. Armour Fertilizer Co:p., 237 TS, 413 (1913} ; Sokol
¥, Publlc Util. Comm., 65 Cal. 24 247, 25388, 418 P.2d 265, 270-71, 33 Cal Rpdr. 673,
678-T9 (1966),

2 Family Fin, Comp. v. Snindach, 37 Wis, 2d 183, 167, 154 NWa2d 259, 262
{10685 ; Mclnnes v. McKay, 127 Me. 110, 115, 141 A 609, 702-03 {1928).

% Family Fin. Corg. v. Suindach, 37 Wis. 24 163, 154 NW.id 259 {1963). These
iwo justifications are similar. A taking of property is wot “temporary” unlest bearing
in fact takes place at some point in the process. See alto Ewing v. Mytinger & Cassel-
berry, Inc., 339 U5, 594 {1950); Bowles v. Willingham, 321 U.S. 503 {}1944); Yakes
v, United States, 321 U.S. 414 {1944} ; Philtips v. Commisioner, 285 US, 589 {1931).

4 Mclones v, McKay, 127 Me, 110, 141 A. £96 (1928).

B vAttachment” and “exceution”™ refer to seizure of n debtos's property by legal
process. Attachment takes place before judgment “as security for the satisfaction of
any judgment that may be recovered,” se¢ Car. Cops Csv. Pro. § 537 (West Supp.
19703, while execution takes place after judgment for Hy enforcement. See Car. Coox
Cw. Pro. § 681 (West Supp. 3970). “Garpishment™ refers to either attachment or
exeeution reaching property belonging to the debtor in the hands of a third person,
e.f., Wages in the hands of an emplover currently dup an employee-debtor. Brumn,
Wage Gornishment in California: A Study and Recommendations, 53 Craiwe. L. Rev.
1214, 1215 {1545) [hereinafter cited as Brunxn].

9 395 TS, 337 {1959).

T California™s pre-trial wage garpishment procedure has been ruled invalid by
the California Supreme Court on the grounds that the procedure fell withip the pur-
view of Ssxiadack. McCallop v. Carberry, t Cal. 3d 905, 464 P.2d 122, 23 Cal. Rpir.
666 (1970} ; Cline v. Credit Bureau of Santa Clara Vall:y, 1 Cal. 34 908, 4564 P2d

© 135, 83 Cal. Rptr. 6469 {1970).

237
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attempt to analyze the probable constitutional validity of other
pre-trial remedies.

1. Varmimy or WAGE GARNISHMENT

Family Finance Corp. instituted a garnishment action against
Mrs, Sniadach as defendant and her employer as garnishee. The
complaint alleged a claim of $420 on a promissory note. The gar-
nishee answered that it had wages earned by Mrs. Sniadach under
its control and that it would hold part of those wages subject to,
the order of the court. Mrs. Sniadach moved to dismiss the garnish-
ment proceedings because motice and an opportunity to be heard
were not given before the i rem seizure of her wages? in violation
of due process requirernents,

1t is impossible io define rigidly what constitutes procedural
due process. The base requirement is that at some point the victim
of a seizure be given the opportunity to dispute the validity of the
claim at issue. The requisite hearing allows the debior to raise any
defense and assures that a just claim exists, Normally, the hearing
takes place before any seizure is made, before the victim's possessory
right to his property is viclated.® However, the time and nature of
the hearing has been allowed to fluctuate in varicus factual situa-
tions between judicial adversary hearing before seizure!® and a non-
judicial administrative bearing at some jndcterminate time after
seizure?* What due process requires in a given instance is deter-
mined by weighing the competing interests involved. If societal
needs’® demand that there be 3 sudden and immediate seizure of

? Mu, Solndach reatived notice of ihe garnishment of her wages on the same
day they were selred, afthougd such proenpt notice is pot required by Wisconsin avwr.
The spplicable sintate xfows nolics coytime within the ten davs following the
attachment. Wrs. Syar. Aww, § 267001} {Supp. 1969, :

. % Ses Spindach v. Family Fin. Corp,, 295 U.S. 337, 342, 343 (1969} (Harlan, J.,
comeopxing) ; Opp Cotton Mills v, Adwministrator, 312 US, 126 (1941},

18 Spigdach v. Family Fin. Corp, 305 US. 337 (196%).

13 Phillipa v, Commissivoer, 283 U.5. $8% (1931). Ses olso Schroeder v. Clty of
New York, 571 TS, 208, 212 (1962); Cafeteria Workers Locat 473 v, McElroy, 367
US. 886, 893 (19613 ; Fabey v. Malionee, 332 U5, 245 {1947); Cofin Bros. v. Bennelt,
277 US. 29 {1928) ; Owubey v. Mocgan, 256 US. 94 (1921).

i3 This term implies artion taken for the general wellare. 1t is variously “defned”
a3 invalving the "bealth, sxiety or wel-being of many bndividusls” Kelly v. Wyman,
204 F, Supp. 393, 895 (SDNY. 1968} ; »s a “subordinating intercst which is com-
peling® Bates v, Little Rock, 381 US. 516, 524 {I960); as a “legitimate and sub-
siantiai m)u interest,” Grisweld v, Conpecticut, 38t TE, 479, 504 {1065) (White, 7.,

This “societsl peed™ for summary process musi be s “state intersat” This is
not 1o say, bowever, that ouly & governmental body may use such process validly.
Kather, the taw may altow seizure belors hesring by azy plaintif if bis use of the
process promotes the well-being of many Individusl, Justice Douglas recognired this
In Smisdark by neting that special protection to a “state or creditor intsrest” may
Decamitate summary procedure. 395 175, at 33¢. See Ownhey v. Morgen, 256 US. 94,
1O, 113 (1921},
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property, and the seizute does not desiroy a vital interest of the
victim of the seizure, the hearing which is required probably can be
delayed until aiter seizure.”

The respondents in Srwiadach argued the existence of a state
interest in facile debt collection—a societal need for the use of sum-
mary process by peneral creditors**-—to justify pre-trial wage gar-
nishment, However, Justice Douglas focused on the abuses of and
hardship caused by wage garnishment in determining that damage
to the individual debtor in cases involving unjustified or fraudulent
claims was overwhelming and clearly outweighed any state interest
in allowing creditors to attach.

Wages are a specialized form of property,!® the value of which
is immediate use. This value is lost if wages are taken even tempo-
rarily. Low income debtors are most severely injured by a wage
garnishment because wages are their sole liquid asset. Such debtors
consume 85 to 90 percent of their wages immediately for the neces-
sities of food and housing.2® Thus, if the flow of wages is interrupted,
the flow of goods essential to day-to-day living is interrupted.’” In
addition, the temporary loss of wages may be the cause of permanent
loss of employment, since employers often fire employees whose
wages have been garnished (many times after the first garnishment)

I8 Yhile such a balancing approach was harshly criticeed by Justice Hlack as
exirp~constitutional and depending only on the whim of the particular Judge who
applies it, 395 TS, at 3530-51, it does seem 1o be the basis of the due process decisions
discussed in the text accormpanying notes 79-54 infrs. Balancng slso serves to define
the scops of the hearlng, whether it need he judicial or administrative, = parie or
adversary, See Cafetaria Workers Lacal 473 v, MeERrey, 367 U5, 886 (1961). Ser also
Moyer v. Feahody, 2:2 US. 78, &3 {1904}, :

M Deuglas” opinion characterisfically omits prolonged discussion of this peint. CF.
Cohen, Introduction: 3, Jusiice Douvins: Threg Decades of Service, 16 UCLA. L.
Rgv. 701 (1969},

15 Douglas teok specific note of the unique nature of wages. 395 U.5. at 340,

18 Der'r or Lasos, Buzzag oF Lasor Sraristios, Cowstraan EXFENDITURES AND
Inconet 1 (Rep, No, 23703, 1965). See Mote, Wape Garmbhment o5 8 Collection
Device, 1967 Wis, L. Rev. 756, 767,

17 Tn all states allowing wage garnishment,.some portion of the wage is exempt
from atizcheent or execution. In Wisconsits, Mrs, Sniadach could have recrived a
$40 per week subsistence allowance. Wis, Srar. Amn. § 267.18(2) () {Supp. 1970).
In Californin, half of the wage i5 generally exemps, although by special Gling a dehtor
can retain in some fostantes all of his wage, Car. Coor v, Pro. 38 690.11-690.76
{West Supp. 19701, These exempiions, however, hardly alleviale the harsh effocts
of the wagr attachment. Ser gemergliv Brunn, supra note S; Seld, Necessaries—-
Common or Qtherwise, 14 Hast. L.]. 258 (1962},

{ther protections are avsilable to the debtar te combat unjust gernishments,
For example, if 3 summons ta the underlviog action has not been given to the debtor,
notice of garnishment must precede the seizure by at least eight daws. Car. Coox

Crv. Pro. § 09023 (West Supp. 1975}, A heating & alse provided in order e .

challenge a writ of attpchment *Srregularly issued”” Car. Cope Crv. Pro. § 556 (West
1954), alibough such a hearing may not touch upen the vabidity of the underlying
debt,
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in order to avoid the high administrative costs of processing the
garnished funds.'

With consequences such as these at stake, the debtor cannot
afford to await a hearing. Rather than lose his wage or, what is
worse, the job that is his sole means of supporting his family, he
will accede to the creditor’s demand for a new, more costly repay-
ment schedule, or resort 10 personal bankruptcy.™ Thus, if a hearing
does not occur before garnishment is allowed, it will probably never
occur, and fraudulent claims will not be contested. The overwhelm-
ing factual probability that a pre-triat garnishment will not be sub-
ject to judicial scrutiny was demonstrated by a recent empirical
study in Los Angeles County; 97 percent of the cases in which
garnishment was used never went to trial. % “Temporary” seizures
are in this manner changed to permanent takings without a judicial
determinsation oi the validity of the claim which is the basis of the
taking.

Justice Harlan did not sign the opinion of the court in Sniadack
because he would have applied a stricter due process formula than
Justice Douglas. Douglas focused on the fype of property taken and
the type of debtor invoived. 1f attachment touches property vital
to an indigent debtor, it is per se a taking, needing “no extended
argument to conclude that . . . [this procedure] violates the fun-
damental principles of due process.” If it takes a less vital type
of property from & less vuinerable debtor, a fess strict “economic
regulation” standard may be applied. * Douglas thus puts property

1% Sse Brunn, suprs nota S, at 1334; Comment, Wage Gornishmend in Wasking-
ton, an Emgivical Study, 43 Wasu. L. Rev. 743, 757-50 (1963); Notz, Poge Gurnich-
ment ar ¢ Collection Davies, 1067 Wis. L. Rxv. 759, 750-61.

Title ¥IT of the Consumer Credit Protection Act, 1% YS.C. #% 1671-77 {Supp, IV,
1969), will make it fGlegal for an employer to fird an employee for any garmishment
resuliing from just one Indeblednem, 33 well a5 standardize the exempt porsion of an
employee’s wagey at 75% in most cases. Title IIT goes nfo effect in mid-1970.

1¥ Sex Bruan, jwprs note 5, at 1254-38, Persoma! bankroptcy figures in the various
states have bnashownwvarytﬁntﬂymththewm af garnishment Yaws in'an
spparently causal relationshin, HLR. Rer. No. 1040, 90th Cong., 15t Sess, 20-2%
{1967}, See also Statement of Congresspan Gonrales, 114 Cowg. Rec. 1833-34 (1963),

2 Wasrpnt Cevres o8 Law o Povirte: IMEacr awe EX1esy 0F WioE
Gapmspsor ™ Los Awcxires Coonry 39 {1568), This 979 Sgure of course indudes
oy frrtances where Inck of hearing is uot the vesult of the rigots of wage garnish-
ment. The survey indiestes, hownver, that less than one fourth of those asrved with
pre-trial garedvhoents in o one year period failsd lo appear becauss they felt they
had no deferse. Most considered the gamishment a final action about which they
could do zothing. Jd. at 114,

3 395 TS, at 342, )

31 The Court bas since the forties held valid any econamic regulation with s
“rational basis.” See Williarmson v, Les Optical Co., 348 US. 483 (1955); Day-Rrite
Lighting, Ine. v. Missouri, 342 US. 421 (1952). Se¢ generally McCloskey, Eronomic

_ Dus Process ond the Suprems Court: An Exhumalion gnd Rebwrial, 1987 Sve. Cr.
Rav. M.
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on a continuum, making “suspect” any seizure of property vital to
life.** Harlan’s concurring opinion says, however, that “due process
is afforded only by the kinds of ‘notice’ and ‘hearing’ which are
aimed at establisking the validity . . . of the underlying claim . . .
before [a person] can he deprived of his property or its unrestricted
use.”? Rather than have a stricter standard for some types of
property, he would demand notice and hearing before any property
is taken from any debtor, in any case not de meinimies

Both Douglas and Harlan agreed in Smiadack that summary
process can be valid in certain instances. Douglas characterizes these
instances as those “requiring special protection to a siate or creditor
interest,”*® while Harlan bolds to his strict due process formulation
“apart from special situations.”®™ Both refer to the same cases to
iltustrate these “special” or “extraordivacy” situations. The two
justices are apparently, therefore, in basic agreement as to when
such a situation will arisc, despite their different doctrinat ap-
proaches.®

1. VaLm ATTACHEMENTS

Justice Douglas recognized extraordinary cases in which “sum-
mary procedure may well ineet the requirements of due process.”
These cases suggest how other creditor attachments might fare in
relation to due process standards. In each there existed a strong
public need for immediate seizure, Use of the attachment power
was limited by statute to cases where such need existed, and in each
¢Ase an opportunity to raise a valid defense at & hearing on the merits
was available. Most of the cases uis: involved the actions of a public
administrative agency.*

3 This is the same approzch used in recent equal protection cases, In instances in
which Interests of great impottatre to the individual are involved—eg, votiog
rights, tbe right 1o a fair criminal tnal, the rght to free zccess to education, to
marry, 10 travel inlerstate—discrimination against a particular class is Invakd, sbsent
a showing of compelling justification, See, .6, Shapiro v. Thompson, 394 US. 418
{1966} ; Loving v. Yirginiz, 338 U.5. 1 {2067}, Harper v. Virginia State Bd, of Elec.
tfons, 383 V.S, 663 (1958); Guifiim v Ilinals, 351 U5, 12 (1956); Browsn v. Bd. of
Educ,, 347 US, 485 (1934); see alse Karst, Invidious Discrimination: Justice Douglas
ond the Return of ke "Notursl-Law-Due-Process Formula* 16 T CL.A. L. Rev. 716,
718-20, 13146 (1969).

24 395 US. at M3,

3% Sre nole 74 nfre.

26 303 U5, 2t 339.

%1 )4 at 343,

¥ Ses, og, the opinions of Douglas snd Hariap in Griswold v, Cennecticut, 381
US. 479 (1965). Ser generally Kanst, I'evidiows Discrimination: Sustice Douglas and
the Retnrs of the “Najural-Lew-Ouc-Process Formula,” 168 UCLA, L. Rev. 716
(19652,

20 395 US. at 336,

3 See Car. Cooe Crv. Pro. $f 537.38 (West Supp. 1970). Thest statutes are
typical of attachment statutes in geoeral, and will be referred to as illustrations for
the remainder of this comment.
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In Pkillips v. Commissioner® for example, the Supreme Court
upheld enforcement of a {ederal tax Hability by attachment of tax-
payer’s previously conveyed property before the transferee could
obtain any hearing. This pre-trial seizure hy the Internal Revenue
Service was approved on the basis of a showing of need for prompt
performance of government pecuniary cbligations. It was reasoned
that if tax contests were allowed to delay the government’s revenue
intake, government obligations counid nct be met, and fiscal sound-
ness could therehy be imperiled. Such a result, it was recognized,
would be to the detriment of everyone. The Cowt considered such
consequences to outweigh any harm to the tax debtor resulting from
the delayed but available hearing ¥

In Fwing v. Mytinger & Casselberry, Inc.*® the Supreme Court
upheid a federal statute which allowed the Administrator of the
Federal Food, Drug and Cosmetic Act to order seizure without prior
hearing of misbranded drugs if he determined they were adulterated
or advertised in a manner likely to mistead the consumer as to their
vatue.™ If seizures of such articles were delayed until after a hearing
on the merits, the Court ressoned, many people could be injured
by consumption of the product. Moreover, a hearing was available
at a later stage.

The nature and importance of fingncial institutions weighs
beavily in favor of allowing regulatory agencies to move summarily
to take over 2 bank or savings institution in certain instances. Hence,
the power of the Federal Home Loan Bank to vest in a conservator
operation of a savings and loan association whose operation it deemed
injurious to the interests of depositors, creditors and the paublic
prior to any hearing was upbeld in Fehey v. Mallonee®® Were a
hesring to precade takeover, public confidence in the institution
might be shaken, causing a run on its funds. Credit would then
be impossible tc preserve during the period of 2 hearing.*

The decision of the Supreme Court in Coffis Brothers & Co.
v. Bemnelt can be supported on similar grounds. In that case the

43 285 U5, 585 (19317, See also Springer v, United States, 102 US. $86 (1380);
Ochs v, United Stater, 308 Fad 834, 548 (Cr C1 1982),

State stxtutes giving state and local governenents power to aftzch in tax collec-
tion suits bave alse been upheld, Car. Cooe Cav. Pro, § 537(5) (West Supp. 1970), See
People v. Skinzer, 18 Cal, 2d 349, 118 P.2d 483 {10413,

% 243 US. at 97,

7339 TS, 534 (1930}, Sre wlro North American Cold Storage Co. v. City of
Chicsgo, 211 U3, 306 {1908), which upbeld seimure before hesring of suspected
sduiterated food stored lo plaintifPs facllity. '

¥ Fedens! Food, Diug, and Cosmelic Act of 1038, ck. 673, § 304(2), 52 Stat. 1044,
ar omended, 28 USC. § 3314(a) (Supp. IV, 1965-60).

38 337 US, 145 {1947).

8 14, at 253-54.

WY US. 29 {1928).
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Court allowed a commissioner® to attach in order to satisfy stock-
helder Hability assessments due a failed bank. Not only was prompt
claims payment necessary to uphold public confidence in the bank-

ing system,* but stockholders were aware of their special lability

beforehand. ¥

Two factors probably influenced the approval of summary
process in each of the above cases. First, the process was used by an
officer or agency of the state for the welfare of the general public.
A “compelling state interest” was relatively easy to find in such
cases. Secondly, in none of the cases was there pressure on the victim
of the attachment to foregc his opportunity for hearing. The prop-
erty attached was not crucial to day-to-day living, and the parties
attached were not Jikely to be poor, uneducated, or lacking legal
‘counsel, They owned property, held stock, or ran commercial enter-
prises, and generslly were the kind of people who were likely to
press any available defense to have their property returned.

While most of the “extracrdinary situations” demanding seizure

before hearing mentioned by Douglas and Harlan were cases of -

administrative action by an agency of the state,* both justices also
referred to Ouwnbdey v. Morgan,'* which concerned attachment of
property of a non-resident debtor by a resident creditor. Such
seizure, commonly aliowed,** has its roots in the need for a state
to protect the interests of its oww citizens in obligations owed them
by non-residents.** Owmbey held that the state’s right to ensure that
interest cutweighed the interests of the debtor and was sufficient to
justify the temporary seizure of property.'®

36 This officer is & state bapk officiz] assigned to liquidste and pay cliims of a
failed bank. )

3% This decision was made during the depression pericd when maintenance of
confidence in the banking system was a prmary pplicy of the government.

# Californin has n stilar statutory provision for attachment in cases of bank
failure, Car, Fiw. Cooe § 3144 {West 1968).

11 For a discussion of the due process issues in these and similar cases, see Com-
ment, Withdrawl of Public Weifare: The Right to Prior Hearing, 76 Yate L], 1234,
124041 & nn26-35 {1967); Comment, The Comsthixtionsl Minimum for the
Terminatiun of Welfare Benefits: The Need for gnd Requfremeni of a Prior Hearing,
68 Mrea L. Rev. 112, 121-25 {19869).

12 256 105, 94 {1921),

9 See eg., Can. Coog Civ, Pao. § S37023<(3) (West Supp. 10700,

44 See Harris v. Balk, 198 IS 215 (1908); Pennover v. Neff, 95 US. 714
(3875, See adeo Byrd v. Rector, 132 W. Va, 192, 163 5.E, 843 {1032}, a case similarly
involving attachment of properiy of & non-resident, relied on us u general approval
af all attachments by Justice Black in his dissent in Seivdock and by the majority in
the Wisconsin Court below. Family Fin. Corp. v. Snindach, 37 Wiz 2d 163, 154 NW2d
250 (19GR}. .

4% The use of attachment to obtain jurisdiction could, however, be questioned.
The attachment of a debtor’s property pluces on him the burden of traveling to the
jurisdhetion where the property is Ioeated, and may subject him Lo personal jurisdiction
there. Moreover, the costs of defending may cause him to zbandon his hezring, and

[T



844 UCLA LAW REVIEW |Vol. 17:837

Douglas also referred to McKay v. Mclnnes,* the only case in
which the Supreme Court has deait with the grant to ordinary
creditors of the power to attach. However, the case is not cited
with approval®” and it is guestionable whether it has any vitality
at all after Swiadach®® The opinion itself, which appeared to ap-
prove all creditor attachments, is not entirely inconsistent with the
reasoning of Smizdach. McKay was a per curiam decision, which
merely cited two other cases as authority for upholding the decision
of the Maine Supreme Court.*® While the state court allowed attach-
ment by any creditor,® the precedents relied on by the Supreme
Court did not. One case cited was Cofin Brothers.® That case spoke
in the same terms as the state court in McKav,* but the holding was
anly that a state officer can, without a hearing, attach shareholders’
assets after a bank failure. The second case cited was Ounbey
v. Morgen,® which also contained dicta to support the state court,®
but whose holding was limited to an approval of attachment of 2 non-
resident’s property to obtain jurisdiction. The precedential value of
McKay after Sniadack ought to be limited to the cases on which it
relies, and those cases do not allow general creditor attachment.

thus lose his property, even where the claim sgainst ki & non-mernitorious. Further,
it could be argoed thet the need for in rom sltochment b less today than when
Dhavnbey was decided. Most states now have broad foreign service available through
lopg-aro sihictes, See Hamon v, Denckla, 357 US. 235 (1058); McGee v. Inter-
nationa! Life Ins. Cp., 355 75 230 (1957); Inlernational Shee Ca. v, Washingten,
336 US. 310 (2945} ; Sobelof, Furisdiction of State Cowris Over Now-Residenis in
Our Federed Sustem, 43 Comnsre LG, 196 (29337),

However, the tyne of property seized from a pon-resident is unlikely to be
essential to him in the same sense as & resident™s wagez. A non-resident will pot
draw local wages, and in afl probability wilf pot have “essential shelter” on the
attached preperty, This fac? makes wttachment of property of non-residents self-
Bmiting In 8 way that attachmnent of a residents property cannot be,

48 z¥e U8, 820 (1929). :

47 *A nrocedural role that may satisfy due process for attachments in gemeral
[citing M ckay] does pot necesarily sattsfy procedural due process i every case”
398 US. st 340,

48 See oplnion of Justice Hadanr in Snizdfach, 395 U5, at 34344,

¥ The eotize reported spinion fallows:

No. 332 MeKAY v. MCINNES =r AL Appeal from the Supreme Judicial

Court of Maine, 127 Me. 110, Submitted April 8, 1929. Decided April 15,

1929, Per Curiam: Afficmed on the authonty of Owonbey v. Morgar, 256 U8,

94, 109; Cofin Bros. v Benneit, 377 US. 29, 31,

270 US, B0 {1929).

6 McXKgy beld ofl creditor sitachment wahid. Smiudack invalidated one form of
creditor attackment, wage zamishraent. M eKavs mle, therelore, no longer has uni-
versal valdity; some reditor sttachments are invalid.

B Coffin Bres. v. Hennett, 277 U.S. 29 (1918}, See text accompanying note 37
upra.

52 277 US. at 31.

80 255 115, 94 (1921). See text acootppanying sote 42 supre.

54 256 U7S. st 110-11
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IV, Generarn CREDITOR ATTACHMENT

The basic guestion is whether, in light of Sniadech, general cred-
itor attachment® is constitutional, The general creditor believes that
his need for atlachment makes such a grant of attachmeni power
valid. It is argued that attachment is necessary to secure possible
judgments,®™ and that the loss of the attachment power will force
the geoeral creditor 1o restrict credit to the detriment of the com-
munity’s economic growth, This “state interest” in the economic
welfare of the general community is said to outweigh impairment
of the interests of the attached debtor.

This argontent fails, however, to stand up to the scrutiny de-
manded by Swizdach. Attachment is based on the assumption that
there is a need to secure creditor’s possible judgments before trial
begins. Such an immediate seizure (attachment)¥ is necessary if,
during the time between nctice of hearing and execution after the
hearing, the person attached is likely to hide bis assets, leave the
jurisdiction, or in any way defeat the execution. While it may bhe
admitted that some debtors will try to defeat judgment I this way,
it does not appear that attachment security is necessary in alf cir-
cumstances where it is ailowed. The probability of the debtor eluding
judgment is greater in some types of fact situations than in others,
and the need for easy attachment in those cases greater.®™® The
critical question is thus whether this is a general justification suffi-
cient to allow aXf attachments.

Attachment §3 used primarily as a step in the collection process
by retail merchants against wage-earning, low income credit cus-
tomers.** Profiles of the average debtor subject to attachment indi-
cate that he has lived in the same area for a long time and has a
steady record of employment; payment on his obligations has gen-
erally fapsed hecause of illness, loss of work, pressure of other debts,

5% The term “general creditor attachment” fs wsed to indicgie the power to attach
in any “sction upon & contract for the direct payment of money,” grapted in California
to all unseeured exeditors under Caz. Conx Crv. Pao. § S37{1) {West Supp. 19700,

B This iz 1he veason given in the statute, Car. Capsg Cwv, Pro. § 517 (West Supp,
1550}

37 This s nof to say seizute alter heaving Thal iy an execution. See aote 5 supra,

53 Ser note 70 infro, and accompanying text,

5% Ser Brann, supre oote §; Comment, Resort b0 the Legal Process in Collerting
Debts from fHivk Ritk Buvers fre Lot Angeles—Alternniive Methods of Alocating
Preserl Costs, 14 UC LA, L. Rrv, 879 (1966Y; Comment, Wage Guruiskmer! o5 ¢
Cullection Pevice, 1967 Wis, L. Rev. 750, Although creditors are ne longer able to
garnish wages before trzl, it is reasonable to assume that they will continue to attach
as a matter of course ia the colleciion of delinquent accounts herause of the pressure
o setthe which such action brings to hear on the dehtor. See text agcompanving note
&b Enfru,
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ar 2 belief in creditor fravud ™ Thus, avaidable information indicates
that these debtors are nnt the kind of people who are likely to
attempt to frustrate judgment on notice of suit. Conseguently, at-
tachment should be unnecessary.

There is also no reason to believe that attachment has any
necessary effect on the availability of credit.*’ Available credit would
be resiricted only if the creditor granted or denied a loan on the
basis of the availability of attachment. But in the general consumer
debt case, ultimate collectibility dues not depend on attachment, but
on execution levies.™ The law makes obtaining a judgment easy,
and most collection suits are quickly reduced to judgment. Often
no more than the statutory ten days elapse between summens anid
judgment.®® Tn addition, the stability of the average debtor makes
him amensable to execution levy. Depriving the general creditor of
the right to attach, absent special circumstances, thus takes from
him a means of coercing payment,™ but it does not impair ultimate
and speedy collectibility of a debt.*®

% The average debior attached has lived in the same dly for over 20 vexrs.
0% of such deblors attend church regularly. Nearly two-thizds voted in the lest
presidentinl clection. 61% of nayment lapses were attributed to lness, loss of work.
preasure of other debis; 169 were based on a bebiefl in creditor fraud Warstees
Crwten o Law axp Povixry: Isieact ang Exyent oF Wace GanxisnasesT 1v Los
Arcrrrs County 11 (1968). See olso Brunnm, supre note 5, at 1245 n.1i4; Comment,
Weagr Garnssamen: in Wathington, an Empirical Stwedy, 43 Wasn. L, Rew, 732, T68-70
(1968}, Sez generaiiy D, Cazcoverr, Tue Poor Pay Mosx (1963},

¥l Empirical studies bave examined the effect which the elimination uf wase
garniskment—both before and after judement—~bas on credit availability, but not the
effect whikhk purely pre-trial remedies have. Flimination of wage garnishment in
Texzs apparently did s@ect credit adversely, while restriction of garnishivent through
higher cxemption in New Verk did nol. See Brunn, supra note 5, at 1239-43; Com-
maent, Wage Cornishment in Warkingion, an Empirical Stidy, 43 Wase, L. Rev. 743,
T60-61 (1968),

% Ser gemerafly the debate on Title 100 of the Consumer Credit Prosection Act,
ii4 Coms. Ree, 1831 {1068},

® This shori peried often zesults frem defsult jodgment, Clerk-issued default
judgments, preceded by abusive collectivn practice, defective service of summons,
and lack of adequate Jegal advice to the debtor, are frequent ipstrureents of oppression
used against the low-income debtor. See Brunn, suprg note 5, a1 12:1; Project, The
Direct Selling {ndustry: An Empirical Stwdy, 16 U.C LA, L Rev. 883, $25 (1069);
Comment, Effectively Regulating Eaira-Judicied Cpllection of Debls, 10 Mame L.
Ry, 161, 263-64 (196%).

B 1t is indisputable that attachments force debt sctifernent and expedits croditor
collection. However, atischment is pot a colleclion device by design, but a security
device. Snindacd rejects the arpunent that the role of attachment as a collection
device can justify the hardships whick it ocessions. Attachmemi & only propesly used
1o secure property for possible judgment, and can only be justifed in this light.

8 Many collection sgendes recognize this fact, Onc credit manager has testified .
“We don’t attach, We sue and get a judpment and then exceute ., ., T think that

.you will find that theer are wvery. very muny colleciion agencies ihai folluw the
same procedures. We just don't attach. We don't feel i is fair . . . . Perhaps onot
% year would be the only time we would atfach, and thal would be where somebody is
tryiog to skip ouf and we have to get him in a huory. . . " QAR Assemaly Inresad
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Creditors also believe that the rationale of Swiadech should
not apoly 1 clrcamstances other than the wage attachment case
Because of the inherenily unigue nature of wages. Wages are Houid,
and immedialely necessary to the day-to-day sustenance of the wage-
eammes’s fanily. No other property is as critical. But while wage
garnishment was the primary form of attachment and an extremely
harsh device because of the criticai importance of wages, the differ-
ences between wages and other types of property would not seem
sufficient to justify completely different treatment. Attachment of
any asset critical 1o the debior’s immediate well-being exerts the
same type of pressure as does wage garnishment. Attachment of a
bank account {conceivably the depository of a debtor’s entire weekly
wage}, of a sole automobile, receipts of a small business, or any
similar item can still {orce accession to creditor demands, and
eliminate the oppertunity to contest the validity of a creditor’s
claim,*®

Even if the property attached is ot immediately as critical as
are wages, 4 debtor ought not 25 a matter of course to have his
property seized before hearing unless a clear need exists, an “extra-
ordinary situation.” In the past this clear need has been found only
where there is a relatively high degree of harm to the individual
credifor and thus to the sconomic welfare of the entire community.
‘The general creditor cannot point to such a situation here.

V. A LimiTen ATTACEMENT POWER

The rejection of general creditor attachment does not deny the
need for atzachment in some instances. A few situations ave clear:
attachment for tax purposes,”” atiachment to meet specific govern-
mental ends on the public’s hehalf [ attachment to institute guosi
e rem suits against foreign residents.®” And while a general com-

COMMITTEE DX THE JUBLCIARY, PROUEEIINGS ON ATTACIAENT AND EXEMPTION OF
Prasosal PeorcHEY IE {19003

Fieures o the ise of prestrisl parnishment of wazes helie (he accuracy of this
statement, baf it ol feast aciicslades the proposition that only where 2 judgment’s
secarity is in jeopmrdy is atinchreent o fatct necessary to collection.

¢ Sume types of properly are oxempt from attachment and execution Jevies.
Goenerally, these incdude {owd, fothing, some few items of furpiture and tools of
trade- the Lastc necossities. Cap. Copk Crv, Pro. 8§ 670.1-690.25 {West Supp. 1970),
However, the exemptions do not adequately protect the debtor from  oppressive
seizurps, Furiber, the exemption must be claimed by affidavit or it is deemed waived,
Boot v BRaxd, 37 Cal. App, 545, 174 P 5352 (IM#), and most deblors lack the
acumeen o protect thamscelves in this macner,

87 See nnle 51 snprg, and aocompanying text.

BN Sep notes 51403 upra, and accosmpabying iext.

4 Ser note 47 supra, and sccompanying texs.
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mercial need cannot be demonstrated, there is a state interest in
allowing attachment by creditors in particular types of cases in
which harm to the debfor is minimal.’™® The problem is to Hmit
attachment to such cases.™

Attachment might be restricted to cases where the debt in
question exceeds some specific amount, such as $5,000™ This
figure would exclude most retail purchase debts, but still allow
attachment in most business {ransactions. The realization that a law
common to both consumer transactions and transactions between
commercial enterprises cannot fairly meet the needs of both is be-
coming widespread.’ Businessmen are generally better informed
than consumers acd less susceptible to econamic coercion. Moreover,
the property seized from them is usually not vital to day-to-day

- sustepance, as wages or property of similar import are to the con-

T0 For cxample, a commercial or corporats debtar [(as opposed to the cansumer
debtor discuged above} may be in & pesition to defeat judgmsent levies through
conversion of his sssets or disipation of funds by virtue of 2 more sophisticated
knowledge of the siatutory collection systena, or betavss of the walure of his debt.
See Brief of the California Bankers Asseciation as Intervenors in Opposition to the
Writ of Bandate at 3, 24, People ex rel. Lynth v, Superior Court, 1 Cal. 3d 910, 464
P2d 126, 83 Cal Rptr. 6§70 (1970). Were attachment not asllowed in these instancms,
unsecured commercial credit might be restricted, with a comsequent slowing of
econpmle growtk, to the detriment of the gevesal public. Id.

Present sttachment statutes sre too broadly stated, sllowing attachments la
many crcumstances i which the need is small. This fact, coupled with Justice Douglas”
criticion of the Wisconsin garnmhment sztate as “mot narrowly drawn™ 0 meet the
needs for mitachment which he mentions, 395 US. at 339, suggests snalogy to the
famsiliar “owerbreadih” doctrine. Cf. Brown v, Lowisiana, 383 US. 131 (1956)
(Brennaz, ., cobourring) ; Cox v, Louisiana, 379 US. 536 (3963).

73 The California Supreine Court had this isswe before it in People ex rel. Lynch
v, Supertor Court, 1 Cal. 3d 910, 454 P24 126, 83 Cal. Rptr. 670 (1970}, In that
gctiony the Attormey General asked for 8 writ of mandite restraining all California
courts and peace oficers from dssuing or serving writs of attachment under Code of
Civil Procedure § 337, op grounds of unconstitutionality established by Snisdach. The
Caurt felt that a decislon in the case would be an advisory opinicn, sutside its juris-
diction, bowever, slnce no wage tarner or creditor was in fect involved in the
it The fssue of the validity of all portions of § 537 must thus await foture decision.

T3 This sum b8 arbitexrily chosen, but serms to refect a workable dividing
ling above which very few consumer debts would rise. Commercial debts below this
sixe, in the rare case that they iecome uncollectible or partially worthless becauss
attachmaent is unsvailsbie, zre uslkely to da creditors great hann,

This soiution is kghlative rather than judicial in pature, nsswoech as & court
cannot write a new clagse for a statute, s r¢ Blamey, 30 Cal, 2d 642, 655-57, 184 P2d
592, 901-02 (1947}, but cav cnly reform it by -elicinating unconstitutional portions.
Hammer v. Town of Ress, 5¢ Cal. 2d 775, 718, 382 P.2d 374, 383-84, 31 Cal Rptr.
335, 34344 {1963); City of Los Angeles v. Riley, § Cal. 24 6235, £28, 59 P.2d 139, 141
(1947}, However, judidal reformation of the California attachment statute, Car, Coox
Cov. Pra. § £37 (Weat Supp. 19M), is possible without declaring it unconstitutionsl
in its entivety. General creditor sftachmient is covered in one subdivision and this
paragraph could be stricken without impairing the constitutionaily valid attachments
allowed in the rest of the statute,

7% Ses Jordan and Warren, 4 Propossd Uniform Coda for Consumer Credit, §
B.C. I & Coat L. Rav. 441 (1967).
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sumer, The businessman also has more acress to legal advice. As &
result, the probability that a hearing will be held to determine
the merits of the claim is great.”™ The problem with this monetary
standard is that it does not make attachment avaiiable in all cases
where it may be needed. Commercial cases in which attachment is
appropriate may involve debt size below the standard sum. Attach-
ment may likewise be appropritte in some consumer transactions,
The attachment remedy would be unavailzble in these cases if a
fixed sum was used.

An alternative solution raight be to have a judicial determina-
tion of the need for creditor attachment in each case as it arises.
While the need for secrecy and hmmediate action to secure property
availabie for possible judgment might preclude adversary hearing
before the writ of attachment issues,™ an ex parfe proceeding could
still be used. The creditor would have to demonsirate to a judge the
existence of facts which endanger the security of his judgment. A
copy of the affidavit containing these facts might be given fo the
debior aiong with the writ. The debtor would then be in & position
to contest the seizure in a hearing immediately after the seizure
if he feit the alleged need did not exist.™ This subsequent hearing
could allow claims of exemption by the debtor if the property levied
upon wers essential to him, and supplement the curreat application
for exemption by affidavit of the debtor.™

T¢ The analysis of interests invelved in the case of comwmercisl attachment
aseuwrmes the validity of the Douglas view of due process discussed in the text ac-
companying notes 2175 sepre. Sipce commercial atiachment has fow of the del-
pterious efects of the cousumier slischment, the juostifications for it may be jJess
weiphty snd stilf eutweizh any harm to the debtor. “Economdc vegulation” awd
nothing more s nvolved.

Tustice ilavian might pot fnd the commerdal sBaphoent as easily justifiabie,
however, His stsiet siandard migh! demand 3 “compelling staie initrest” beforc any
pra-trial seizure, regardiess of the type of prosety involved o: the debior concerned.
See text acoompanving notes 21228 sugrg.

TE The peed for serecy in provisional peocedures s corrently  recognized,
for example, i ismuing ex patie temporary restraining orders. See Car. Coos Cv. Pro.
§ 527 (West Sepp. 19000,

T8 Cag, Cooe Ope Tae § 936 {West 1934), allows the debtor io chailenge an
attachment, hut stiictly on gronnds thai it was improperly issued (with incorrect
farmahiies} or the arpvunt of the afiachment was exerssive. See Republic Truck Sales
Co. v. Peak, 194 Cal. 49¥, 30304, 234 1* 881, 889-00 {1924). The proposed procedurs
woudd exnend the scope of this bearing.

17 Thiz method, nught, however, be burdentome i6 1he courts, invelving much
time and administrabive expense. This diffeelty could be eased by a combination of
the above solutions, ziowing attachwent roulinely in cases tivolving a debt of a
large minimum size, bat demanding case-by-case scrutiny in all other instances The
difficuliy te the creditor of nbtaining am atinchment in conswner credit cases would
discmarape itz use as sp instrument of cogrcien. The process would retain attach-
ments, thouek, @ those fow consumer debt cases where collectinn does in fact
depend oo immediate ore-frisl seiztre,

The need for ex parte heasing belare issuspee of the wiit might be aveided by




