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First Supplement to Memorandum 70-110
SubjJect: Study 71 - Counterclaims and Cross-Complaints, Joinder of Causes
of Action, and Related Provisions

At the October 8-9 meeting, the staff was directed "to consider how,
if at all, the doctrine of anticipatory repudiaticn bears on the compulsory
Joinder provisions." We have examined what law there is in this area and
have concluded that nothing need or should be added to the present recommenda-
tion 1o cover the relationship between anticipatory repudiation and compulsory
Joinder.

Section 426.20 provides that, where a plaintiff bas, et the time of serv-
ing a complaint, & related ceuse of action against the party served, and fails
t0 plead the related cause, it is doemed waived. Section 426.3C applies an
analogous rule to defendants but in thie respect merely contimues the existing
law relatipg to compulsory counterclaims.

The California doctrine of anticipatory repudiation bears on these pro-
visions in only one situation. This is where a bilateral contract calls for
performance contimously or in installments and there has already been an
actual partiel failure to perform accompanied by a repudiation of the obliga-~
tion to perform in the future. In this situation, the law is clear that the
rramisee may sue for a total breach, the question is must he? That is, does
exlsting law or would Section 426,20 permit him to ignore the repudiation and
sue merely for the partial breach, deferring for a later time an action for
total breach. Noit surprisingly, we have found no California case in point.
The rules that require the premisee in this situation to mitigate damages and

the usual desire of all to have the entire matter resolved at one time for



both convenience and econcmy dietate that normslly only one suit would be
brought. Corbin asserts that this is the general rule=-=-"non-performance

rlus the repudiation constitute one and only one cause of action."” (See
Exhibit I attached.) We belleve that this is the rule that would probably

be applied in the absence of anything to the contrary in our recommendation.
Moreover, we 40 not suggest that anything explicit be added to the recommends-
tion because we 4o not wvant to limit what judicial flexibility there is.
Section 426.20, we believe, states & sound rule. However, it could perhaps
in some unforeseen cilrcumstance operﬁte harshly. If such circumstances

arlse, we prefer that the statute and Comment be silent.

We stated above that, in California, the doctrine of anticipatory
repudiation became involved with compulsory jolnder in only one situation.
The classic appliceation of the doctrine comes where there is a repudiation
prior to the time for any performance by the promisor. This involves no
Joinder problems because the promisee will either elect to sue for a total
breach or he cannot sue at all. The other situation ie where there is a
unilateral contract or a bilateral contract that has become unllateral in
effect through full performance by the promisee. The California law is
that the doctrine of anticipatory breach does not apply in this situation.

E. 8., Minor v. Minor, 184 Cal. App.2d 118, 7 Cal. Rptr. 455 (1960). Thus,

for example, & plaintiff who has fully performed a contract, may, in the
absence of an acceleration clause, recover instellment payments only as they

become due. Minor v. Minor, supra. The latter example 1s one that was

raised specifically at the meeting. The existing Jaw is clear and our recom-
mendation would make no change in this law. We accordingly suggest no
further changes be made.

Respectfully submitted,

Jack I. Horton
Associate Counsel
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C: Metrorandum 70-110 EXHTRIT I
CORBIR ON CONTRACTS
pages 829-835

§ 954. Rreach by Repadiation of Obligation’

The unexcused fsilure of a contractor to render a promised
pericymance when it is due is always a breach of contract for
which an action for an appropriate remedy can be maintained,
Such failure may be of such great importarice as to constitute
what has been called herein a “total” hrea@“‘ This is true even
though there may be a large part of his ;promlsed pertormance
that is not yot due: and it is true also even though the taijure
to perform is not acenmpanted by any expression of repudiafion
of the contractual obligation. For a failure of performance con- __
stituting such a “tatal” hreach, an action for remedies that are ;
appropriate thercto is at once maintainable. Yet the injured : Co
parfy is not required to bring such an action, He has the option
of tresting the non-performance as a partmf" breach only and
getting a judgment therefor without barring a later action for
some subsequently occurring breach, It is reasonable for him.

10 expect performance of the remainder of the contract as agreed '
and to ask & judicial remedy in case of disappointment.

: : , Thus a contractor can get jwdgment for an unpaid progress

C ‘payment, while proceeding with the work. ' By se proceéding he-
does not waive his right to damages for delay in completion caused

by the nen-payment ™ or for subsequenﬂy oceurring breaches,

Likewise a weller who delivers a non-conforming instalment of
goods commits a breach of contract, one that may be treated as
“total” dependent on the relative matenahty of the delect; bt
if there has beety no repudiation the buyer may continue to insist
on further deliveries. If sued for the price of the instalment
delivered the buver may recoup for the hreach of warranty in-
volved in the defective delivery. By obtammg such recoupment
he bars any claim for further damages for such beeach of war-
ranty; a claim that he might have enforced by bringing his own
action against the seller; but he does not. bar' his right to damages
for the seller’s failure to make further dehver:es or for any other
sizhsequent breach. :

An emplovee who has not been paid hls wages or salary as-

" it falls due, but has not been discharged or prevented from con-
tinuing to perform the service, has an immediiate right of action
for the amount so unpaid; he does not by getting such a payment
bar his action for any subsequent breach, either an action for sub-

‘sequently overdue wages or for damages for & subsequent dis-
charge or repudiation of contract™ The failure to pay wages or
salary may be under such circumnstances as to ;usnfy the employee
in stopping work and suing for damages for “‘totai” breach: but
) if he does not choose to do this he is not, in the absence of a dis-
C charge or other repudiation, “splitting” his cause faction ar vex-
atiously multiplying suits.
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How are the rights of the parties affected and what is the char-
acter of the breach when a failure to render some performance
when due is accompanied by a repudiation of the contractual ob-
igation? In the first place, such a repudiation is called an “an-
ticipatory breach” when it occurs before any performance by the
repudiator is actually due.*® The injured party is not required to
bring action before the due date for performance; but i he can
avoid josses without unreasonable effort or expense his damages
wili be limiited accordingly.® If a contract requires a perform-
ance at ope time only and it is not then rendered, the breach is
not “tetal” if time is not of the essence; but it will certainly be
“tolal” if then accompanied by a repudiation, and thereafter only
one action is maintainable.™ If time is of the essoence, the non-
performance ig a “total” breach without any accompanying re-
pudiation; and in any case time becomes of the essence when the
delay continues so unreasosably Jong a time that patience ceases
to -be a virtue ™

Suppose next that the contract reguires performance in instal-
ments or continuously for some period and that there has been
such a partial failure of performance as justifies immediate ac-
tion for & partial breach. If this partial breach is accompanied
by repudiation of the contractual obligation such repudiation is
anticipatory with respect to the performances that are not yet
due, In most cases the repudiator i now regarded as having
commitled a “total” breach, justifying immediate action for the
remedies appropriate thoreto,  In determining the damages re-
coverabie in sich an action, it is necessary for the court to look
into the future. In'spite of the uncertainty involved in this, the
trier of fact is permitted to make an estimate to be added to the
damages awarded for the actual non-performance that has al-
ready oceurred.®™ In most cases this remedy is regarded as ade-
guate and the injured party is allowed only one action for his
wrong., The non-performance plus the repudiation constitute one
ard only one cause of action®

If-the buyer of goods in instalments fails to pay for one of them
and also refuses 1o take and pay for any more, there is & “total”
breach; and the seller can get bul one judgment for damages.™
Ii the seller fails {o deliver one instalment of goods, or delivers a
defective instalment, and also repudiaies his obligation to deliver
any more, the buyer can gef only one judgment for damages,®

In any case of repudiation by one party, the injured party is
expected 1o avoid losses if he can do so without unreasonable ¢f-
fort and expense, and his damages are limited accordingly. Where
such avoidance Is possible we have a sound reason for not per-
mitting the injured party to proceed with his performanece and
comnpel payment of the agreed price.  He must stop performance, .
avold loss, and be content with compensatory damages obtained
in one action, '
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There are cases in which the plaintiff has already fully per-
formed his part when the repudiation occurs and in which there
is nothing he can do to avoid loss. ‘The contractual obligation
was, or has become, unilateral. In such cases, the courts may
permit the injured party to maintain a series of actions for non-
performance of instalments by the repudiator, especially when
these are mere money instalments.® Indeed, it is often held that
no action can be maintained until the instalments £a1! due®® This
may be justifiable in cases where the payments will be due only
oii some contingency that is uncertain.  In view of the uncer-
tainty and conflict in the law of anticipatory repudiation of con-
tracts to pay money in instalments, a plaintiff who is acting in
good falth and not for vexation in disregarding a repudiation and
bringing actions for instalments as they regularly fall due by

"the contract should not be penalized by holding that his first

judgment bars his other actions %

An especially notable conflict and confusion may be found in
the law of landiord and tenant. For a full discussion of the au-
thorities, works on that subject must be consuited. It has been
held that on repudiation or other total breach of a long-term lease
by the lessee the lessor can not maintain an action at once for
his entire future injury.$ The contrary has been held, however,

" and is supported by reasoning that is quite consistent with the

law of remedies that is applicable to breaches of contract in gen-
eral.ss :

§ 955. Rule against “Splitting a Cause of Action”

We have thus {ar considered what constitutes a breach of con-
triact, what different kinds of breaches there may be, the pos-
sible number of breaches of a single! contraet, and the time and
number of remedial actions. No mention has been made, how-
ever, of “splilting a cavse of action.” The reason for not men-
tioning it is that “cause of action” has no such consistent and
‘ecommonly aceepted definition that it can be used to adventage ®
An immediate action can be maintained for non-payment of an
instalment of rmoney, not because such a non-payment is a sep-
arate “cause of action” but because the creditor needs the pay-
ment as promised and an immediate action is not vexatious or
unjust te the debtor® After two instalmenis are overdue an ac-
tion can at once be maintained for the two, but two actions can
not. This is because one action satisfies the needs of the creditor
at the least expense and because two actions would be unnecessary
and vexatious and unjust. The truth is that we have to know
whether it would be vexatious and unjust to bring two actions.
before we can tell whether a “cause of action” is being “'split.”

The attention of the court and of the lawyer, must therefore be
directed to the factors that cause us to believe litigation to be un-
necessary, vexatious, and unjust. If a creditor promptly sues for

e
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the first instalment and later brings a second action for a second
nstalment, thers i3 just the same “splitting’ as there wouk] be
if he delays the fivet action and brings (wo actions simultaneously
alter the second instalment is due. Tn the lirst instance the “split-
iing” is veasonable; in the second instance it is not. Even in
the Hrist one, the court may be able to combine the two actions
into one for purposes of 1rial.

There are indeed many cuses in which it is difficuit to deter-
mine whether bringing two actions 5 reasonable or unreasonabie,
just or unjust.  “Justice” is not always 0 clear that men can
agree on itg requirements; bt it lies at the foundation of all
supposed “rules” of law, and to this foundasiion we must of neces-
sity go when a "rule” is siated in terms so variable as 1o have
no acveepted meaning.  Such is the rule that two actions can not
e mainiained upon a single cause of action. Cases supporting
such a rute can be piled up (uselessly) with a scoop-shovel., A
similar stibstantially meaningless ruie iz that two actions can not
be maintained for breach of a contract that is “entire and in-
divisible, ™ %2

~ifa
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October 26, 1970

To HIS EXCELLENCY, RONALD REAGAN
Governor of California and

THE LEGISIATURE OF CALIFORNIA

The California Law Revision Cammissiop waa autberized by Beselution
Chapter 224 of the Statutes of 1969 to study whetber the law relating to
Joinder of causes of action and tQ counterclaims and eross-complaints
should be revised.

The Commission herewith submits ite recommendation and a research
study relating to these two topics. The study, which was prepared by
Profegsor Jack H. Friedenthal af the Stanford law School, was previcusly
published in the Stanford Iav Review and is republished here with permis-
sion. Only tha recommexdstisn {as distingnisksd from-the ressarch study)
axpreases the views of the Commission.

Respectfully subtmitted,

Thorme B, Stanton, Jr.,
Chairman
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KECOMMENDATIOK OF THE CALIFOLEIA

CAT R T e
oA OOMNETSRTION

COUNTERCLAIME AND CROSS-COMPLAIWDS, JOINDER OF CAUSES OF

ACTION, AND PELATED PROVTEIGNS

INTRCDUICTION

Although severel areas of Culifuraia civil procedure have been reviewed
and modernized in recent years,l there has Leen relatively little change 1n the
Califorpia code pleading system since its adoption in 1&51.2 While study re-
veals that & cﬁmprehensive review of the statutes relating to plesding is
needed, the Commimsion has been authorized initlally to deal with only two
aspects that are in need of immediate reform: {1} counterclaims and cross-
complaints and {2} joinder of csuses of actionQB Thls recommendetion deals
comprebensively with these two metiers and with certain inextricably related

matters such as Joinder of parties.

1. For example, completely new provisions relating to depositions and discovery,
baged largely on the Federal hules of Civil Procedurs, were emzcted in 1957.
Cal. Stats. 1957, Ch. 1904, § 3, p. 3322. See Code Civ. Proc. §§ 2016-2036.
Pules governing prairisl procefores were first promuigated by the Judlelal
Council in 1957; major changes were adopted in 1963; and significant amend-
ments wers made in 1967. See {al. Rules of Ct., Fules 206-218. Upon recoms
mendetion of the Liw Revision Comrigsion, the Evidence Code was enacted in
1965, Cal. State. 1965, 0L, 299. The provisions relating to appeals in civil
actions were reorzanized and streamlined inm 1968. (al, Stats. 1968, Ch.
Li2, adding Pitle 13 {commencing with Section 901} to Part 2 of the Code of
Civil Procedure. A modern statute op jurisdiction and service of process
was epacted in 1969, Cal. Stets. 1569, ¢h. 1610, sdding Title 5 {commencing
with Section 410.10} to Parit 2 of the (ode of Civil Procedure.

2. The code pieading system was introduced in Californla by the Fractice Act of
1851. Cal). Comp. Iaws, Ch. 123, 4§ 36-71. The Practice Act of 1851, which
wag based on the incomplete Field Cofde of Clvil Procedure emacted in New
York in 1848, wee carrled over into the 1872 California Code of Civil Pro-
cedure ag Title 6 {commencing with Ssction 420) of part 2.

3. The Commission may study cnly those toples that the legislature, by concur-
rent resolution, has spproved for study. Govt. Code § 10335. The Commis-
sion has not requested thai it be grented authority to make an overall
study of pleading because it has other major projects undervay that must
be glven priority.
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JOINDER OF CAUSES OF ACTION

Back i

‘g&
Section 427 of {he Code of Civil Procadure, wvhich states the rules govern-

ing permissive Jjoinder of ¢susez of action, is & conglomerate cof common law and

k.

Section 427 provides:

may anite several causes of action in the same

427. The plaintiff
211 srise oot of:

nt
complaint, where they :

1. Corbracste, expeess or implied. An zodion brought pursuant to
Section 1692 of the Civil Code shall be deenmed to be an action upoih an
implied contract within the meaning of ithat term as used in this section.

2. Claims to recover specific real property, with or withowt
damages for the withnoliing thereof. or for waste committed thereon, and
the rents and profitzs of the rame,

3. Claims to recover specific personel properiy, with or without
demages for the withholding thereof.

b, {Meims sgainst a trustee by virtue of a contract or by operation
of Jew.

5. Injuries to chmraclter.

6. InJuries tc pereon.

T. Injuries to property.

8. Claims ar;sing ot of the same brangaction, or transaetions
connected with the same sublect of actlon, and not included within one
of the foregoling subdivisions of this section.

9. Ay and 211 olaim

of

whether of the same or
different tires.

mg for injurles srising cut of 2 conspliracy,
different character, or done at the same or
The causes of actinn 50 united mast all helong to one only of these
claages except as provided in cases of conspirecy, and must affect all
the parties to the action, and not require different pluces of trial, and
muat be separately stated; bui sn sction for meplicicus srrest and prose-
cution, or either of them, may be unlted with en aection for either an
injury to character or %o the person; provided, however, that in any
action brougnt by the hushand and wife, to recover demmges caused by any
injury to the wife, all consequentigl damages suflfered or susteined by

“Pu



equity rules;s complicated by plocemeal siteupits at improvement..6 In general,
the section permits 2 plaintiff te joln several causes of action 1o one com-
plaint if: (1} all causes belong Lo one and only one of the categories set
forth in subdivisions 1 through 9 of the section; {2) all causes affect all
parties to the action; {3} no caute reguires & different place of trial; and
{4} each cause is sepsrately siated.

The Deslgnated (ategories Approach

The Joinder categories croated by Seotion 827 are, fur the most part,
arbitrary, ere not based om reasoas of practical convenience, and operate to

defeat the purpuse of permnitting joinder of couses lo order to settle all

the busband alone, inclwding loss of the services of his sald wife,
moneys expended and indebtedness inturred by reazson of such injury
to his said vife, may be alleged and recovered without separstely
atating such cause of sction arising out of such consequential
damages sulfered or sustained by the husband; provided; further,
that csuses of action for Injuries 1o person and injuries to prop-
erty, growing out of the sare tort, msy be loined in the same com~
plalnt, and 1t 1s not regulired that they be stated separately.

5. YLoulsell & Hezard, Pleadlng sod Procedure 636-G3¢ (24 ed. 1968).
&. The origir and history of the secticn is traced in Friedenthal, The Beed

to Hevise California Provisions Regurding Joinder of Claims, Counterclaims,
and Cross-Complaints 5-23 [mimeogrevhed crath 1970},




gonflicting claims between the parties in a single action.7 Elimination of
the joinder categories and adoption of arn unlimited joinder rule would yield
substantial benefits. Professor Frledenthal, the Commission's research con-
sultant, polnts ou'b:8

As a practical matter there will only be a small number of situations in
which a plaintiff will have several causes of action againet a defendant
which do not arise from cne set of {ransactions or occurrences so as to
permit joinder under section L27. Even then such unrelated causes may be
Joined 1f they all fall within some cther category of the statute. Thus
the adoption of an unlimited joinder rule will not have much impact on
the number of causes that can in fact be Joined. Nevertheless, a number
of benefits will accrue from such revision. Under the current proviaion
defendants are encouraged, whenever tactiecally sound, to challenge the
Joinder of causes by argulng that no citegory applies. Even when un-
successful, argoment on such an issue is costly and time consuming. In
those few cases where the challenge is successful, the plaintiff must
file an amended compleint eliminating one or more of his original causes.

T» Virtuelly every wrilter on the subject has expressed this view. 8See
Friedenthal, The Need to Revise California Provisions Regarding Joinder
of Claims, Counterclaims, and Cross-Complaints 8 n.13 {mimeogrephed
draft 1970). Practicing lawyers appear to be of the same view. A
resolution vas adopted by the 1970 Conference of State Bar Delegates to
substitute for Sectiom 427 an unlimited joinder provision based on the
Federal Rules of Civil Procedure. The resclution was prepared by the
San Francisco Bar Asscociation. In support of its resoclution, the
Assoclation stated:

The present stabtutory rules are unnecessarlly difficult for the
practicing attorney to follow without guesswork and extensive legal
research. The Code of Civil Procedure should be a clear and concise
guide for the attorney drafting pleadings and planning litigation.
The present statutes relating to Joinder are highly unpredictadble in
their effect--an ntolerable situation.

8. Friedenthal, The Need to Revise Californis Provisions Regarding Joinder of
Claims, Counterclaims, and Cross-Complaints 13-14 {mimeographed draft
16707,
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If the origimal copplaint wasn

tions ran on the waricus tougs
elsction as Lo which of the caus
sction on sany cause dropped {rom cbe rege will be baryed,

tled shortly betorse the statute of iimita-
TiEintifT may evep be foreed to a final
25w pursue since 3 new independent

There are a numher C sons why feilure to
permit jolnder of sven taiallﬁ; pnraelated olaims 1s unsound. Separate
cased requlre cduplication of il Tees and of the c wts of service of
process, noet Lo mention Lhe oo = gpuecessary Juplication of
discovyery procesdinggs and 1 nsnaad of ope. ?urthermare, gven
vnreloted claims wsy ilavolve 1 colmon Lueues and mey require the
presence of the same witoesses.

ial vractical res

-J g’,

Other Timltations on Joinder of Cauges

The other Limitations thst Section 427 lmposes on joinder of causes alsd

.

should be eliminsted. The requirement that 511 cauvces of action Joined "must
affect all the parties io ﬁhe action" 1s inconsistent with and supersaded
by scbsequently emacted Soction 3790 of the Code of Civil Prﬂcedure.g The
rrovision that causes of zctlon cannot be Jolned if they "reouire different

g . " , o
places of trial” serves no useful yurpose and hus rarely been relied upon.l

Becommendaiions

Feraisgive jolnder of ceuses. The limitatdons Section b27 of the Code of

Civil Procedure lmposes on joinder of coures oF action are undesimable. Sene

(o3

tion 27 should We repiaced by o wenvisicon cilcwing unlimites joloder of causes

S

1k

Q. Section I79b specifically provides that "iv shall not be necessary that
each defendant shsll be interested zz . . . to e me“y canse of action
included in any pr@reea*ag against him . . . ." (Fmphasis added.) This
jnconsistancy pad been Judiecislly resclved by permitting Section 37590 to
prevail. Kraft v, Smith, 24 Cai.2d 124, 148 p.2a 23 (1044). See also
Peters v. Bigelow, 137 Czl. app. 135, 30 £.2d 450 (1934). Nevertheless

the respective sectionsg remain in E“PSrFPL confiict.

1¢. Friedenthsl, The Need to Bevise {alifornis Provisions Regarding Joinder of
Claims, Countercleims, and Cross-Complaints 21-23 (mimecgraphed draft 1970).
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of action ageinst those persons who have properly been made parties to the
action.ll The experience under Rule 18{a) of the Federal Rules of Civil Pro-
cedure,l2 providing for unlimited Jjoinder of causes of action, has been en-
tirely satisfactory.l3 This rule has been a model for reform in a steadily
expanding number of states. The California experience with the broad Joinder
of causes 1n counterclaims has been egually good.lh By way of contrast, the
general California provision on joinder of causes--Section 427--ie modeled on
the joinder provision of the Field Code, a provision that has been criticized
as "one of the least satisfactory provisions of the Field Code.“l5 Accordingly,
adoption of an unlimited joinder of causes provision would be a significant
improvement in California law. Any undesirable effects that might result
from unlimited joinder of causes can be avoided by a severance of the causes

for trial.16

11. The separate statement of causes of action requirement of Section 427
is discussed infra.

12. Rule 18{a) reads ss follows:

(a) A party asserting a claim to relief as an original claim,
counterclalm cross-claim, or third-party claim, may Join . . . as
many claims, legal, equitable, or maritime, as he has against an

opposing party.

13. Wright, Joinder of Claims and Parties Under Modern Pleading Rules, 36 Minn.

14. Friedenthal, The Need to Revise California Provisions Regarding Jolnder of
Claims, Counterclaims, and Cross-Complaints 10-11 (mimecgraphed draft
19707,

15. 2 Barron & Holtzoff, Federal Practice and Procedure 66 n.C.1 (1961).

16. As Professor Friedenthsl points out:

Joinder of causes, iIn and of 1tself, is never harmful, Only a Joint
trial of causes may be unjustified, elther because the trial may be-
come too conplex for rational decision, or becauese evidence intro-
duced on one cause will so tend to prejudice the trier of fact that
it will be unlikely to render a fair decision on any other cause.
These latter problems which are certainly not obviated by the cur-
rent arbitrary categories can be avolded by resort to Code of Civil
Procedure section 1048 which permits the court, in its discretion, te
sever any action. [Priedenthal, The Need to Reviee California Pro-
visions Regarding Joinder of Claims, Counterclelms, and Cross-Com-
plaints 12 (mimeographed draft 1370)-]

o,




Mandatory joinder of ceuses. Where one person files an action against

another, and elther of them has a cause of action against the other arising
from the same transaction oxr occurrance as the cause filed, he ghould be re-
quired to assert such ceusz in the action; otherwise it should be deemed
waived and all rights thereon extinguished. California does not now have
such a statutory requirement appiicable to plaintiffs.17 However, the trial
of one cause ordimarily will lnvolve the same witnesses, 1f not the identical
issues, gs the trial of another cause arising out of thz same transaction or
occurrence. As a practical matter, the plaintiff seldom fails to pleed all

cauges arising out of the same transacticn or cccurrence, both for the sake

of convenience and because he fears that the rules of res judicata or collater-

8l estoppel may operate to bar any causes he does not plead. The recommended

rule is consistent with Section 439 of tks Code of Civil Procedure which makes
compulsory any counterclaim arising from tihe same trunsaction as that upon
which the plaintiff's clain ic based. Adoption of the rule would clarify the
law and 1imit the need to rely on the uncertain rules of res judicata and
ccllateral est0ppel%8 to O=tzroine whether a cauce is bareed by failure to
asgert it in a prior action. Morsz important, it would zvoid the possibility

that the parties to a lawsuit will fall to dispose of all elaims arising oub

of the same transscition or occourrence in one= action.

17. For a discuseion of the existing Californla lav, zce Friedenthal, The
Need to Revise California Provisions Regarding Jolnder of Claims,
Counterclaims, and Cross-Complaints 21-23 (mimeographed draft 1970).

18. See id. at 26-28.



However, the requirement that a plaintiff allege all related causes of
action he has against the defendant, as well as the requirement that a defend-
ant allege by cross-demand all related causes he has against the plaintiff,
should be tempered by the dictates of falrness. A party who, acting in good
faith, fails to join & compulsory cause should be granted lesve by the court
to assert the cause at any time prior to trial unless to do so would result
in substantial injustice to the opposing party. This is basically the plan
of Rule 13(f} of the Federal Rules of Civil Procedure.19 Likewise, if a
party has failed to plead a related cause of action but a cross~-demand is
subsequently served upon him, he should be allowed to assert the unpleaded
cause by way of cross-demend without obtaining leave of court since he is now
subject to added liasbilities.

There are other situations which in fairness to the parties should be
excepted from the broad compulscry Jjoinder requirements. If a cause of
action would require for its adjudicaticn the presence of additional parties
over whom the court cannot scquire Jurisdiction, that cause should not be
required tov be Joined.ao If at the time an action is commenced, the related
but unpleaded cause of action was the subject of another pending action, that
cause should not be reguired to te joined;%; And if the unpleaded cause is

within the excluslve- jurisdiction of federal courts, that cause should not be

required to be joined in an action in the state courts.

-

19. The rule is set out at note 49, infra.

20. This proposal is based on Rule 13(a} of the Federal Rules of Civil Pro-
cedure, set cut at note 49 infra.

21. This proposal is dased on Rule 13(a){1) of the Federal Rules of Civil
Procedure.



Finally, the compulsory joinder requirements should apply only to
ordinary civil litigation. Speclal proceedings should be excepted from
the general compulsory Joinder rules, for speciasl proceedings have their
own particular pleading apd joinder requirements, peculiar to them. And
the compulsory cross-demand and Joinder requirements should be 1nappliceble
in small claims court 8o that parties will have a free choice of fora,
rather than being forced to litigate all their claims, related or unrelated,
in the small claims cc.wur'i:,.22

Separate statement of causes. Section 427, which requires that each

cause of action be separately stated but provides exceptions for certaln

e
types of freguently occurring causes of action, 3 has been criticized as

22. 'The problems resulting from the application of the compulsory counter-
claim rule in the small claims court are discussed and criticiged in
Friedenthal, Civil Procedure, Cal. Law-~-Trends and Developments 238
243 {1969).

23. Section 427 provides an exception to the separate statement requirement
for the husband's consequential damages in an action brought by the
husband and wife for dameges for injury to the wife, and an exception
for causes of actlon for injury to person and property resulting from
the same tort. See note 4, supra.
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tending to "encourage prolixity and uncertainty in the statement of the facts

24
constituting the cause or causes of action.” The Commission

has concluded that this defect can be corrected by

providing that the party obJjecting to the.plead-

ing must show not only that the causes of action are not separately stated

but alsc that the pleading is confusing as a result. This will limit the

separate statement requirement to cases where it serves a useful purpese.

2k,

2 Witkin, California Procedure Pleading § 497 (195L4). witkin elaborates:

Fo doubt it is desirable to require the plaintiff to state his
causes of action separately and not in a confusing hodgepodge,

but the distinct ground of uncertainty (infra, § 498) should be
sufficient to take care of that defect. The demurrer for lack

of separate statement goes much further and would condemn a
pleading which is a model of orgenization, brevity and clarity,
and which sets forth all the essential facts without repetition
or needless admixture of legal theory. Under the primery right
test of the cause of action the same acts or events may invade
several rights and give rise to several causes of action. To
withstand demurrer the complaint must either repeat or ilncorporate
by reference the same facts in separately stated counts, so that
each count will be complete in itself. (See supra, §§ 149, 204.)
The difficulty of distinguishing between truly separate causes of
action and the same cause pleaded in accordance with different
legal theories (see supra, § 181) leads the pleader to err on the
safe side and set forth as meny "causes of action" as he can think
of. In order to make the separate causes appear distinect, legalis-
tic terminology appropriate to the different theories is employed
in drafting the counts, with the result that many of the same facte
are confusingly restated in different language. In brief, the
requirement of separate statement, and its corresponding ground of
demurrer, encourage prolixity andéd uncertainty in the statement of
the facts constituting the cause or causes of action.
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JOIEDER OF PARTIES

Introduaetion

If

m
hs

YErY CAss invslved but one plaintifi z2od ons defendant,
the rales governing  Jolnder of causes of astion could be Jealt with in
izolation. Howewver, in wmodsrn Litimaticn, such a situation is probably
the exception rather than the rule. I 15 esszontial, therefore, that the
rukes relating to Joinder of parties bpe considered together with those re-
lating o j#inder of causes. Two szparate sitmations reguire considera-
tion; First, the circumstapces under which parties may be joined at the
option of the plaintiff or plaintiffs, L.e., permissive joinder and the

gffect of misjeinder; second, the circumctances upder which a perseon should

or must bg joired, i.e., compulsory joinder and the effect of nonjoinder.

Parmizsive Jolnder of Plaintiffs

Any perscns may be Joided as plaintitfs under Section 378 of the Code

of Civil Procedure if {1} they claim a right to relief with respect to the
same trangaction or serics of transactions, or they have an inierest in the

subjact of the achbion and (2) thare is & common guestion of law or fact which

N . o T L, -
wonld have Lo be resolved i ssnerate zcoiions wers brought. ©F Sectien 378

25, Sectior 378 of the Code of Civil Procedure provides:

375. all person: mey be joined in ons aotion as plaintiffs
who have an interest in the subject of the action or in whom any
right to relie? in rezgeci Lo or arising out of the came trans-
action or series of transactions is alleged (o exist, whether
Jointly, severally or in the alternative, whers if such persons
brought separsie sction: any guestion of law or fact would arisge
Which are common te all the parties to the action; provided, that
if upon the application of any party it shall appear that such
Joinder pay emarrass nr delay L“e trial of the sction, the court

He

ERN




seems to have operated satisfactorily since its amendment in 1927 and needs
no basic revision. However, it is already strikingly similar to Rule 20{a}
of the Federal Rules of Civil Procedure which provides in part:
All persons may Jjoin in one action as plaintiffs if they assert any
right to relief . . . in respect of or arising out of the same trans-
action, occurrence, or series of transactions or occcurrences snd if
any question of law or fact common to all these persoms will arise
in the action.

The Commission recommends that Section 378 be rephrased in substantisl

conformity with Rule 20(a) and the present Californie practice.

Permissive Joinder of Defendants

Permissive joinder of defendants is governed generally by Sections 379
and 379a of the Code of Civil Procedure. These sections provide in part
that any person may be joined as a defendant "who has or claims an interest
in the controversy sdverse to the plaintiff" (Section 379) or "against whom
the right to any relief is alleged to exist" {Section 379a). Conspicuously
absent are the joinder reguirements for plaintiffs that the right to reliefl
arise out of the same transection and that common gquestions of law or fact
be involved. These latter restrictions have, however, been inserted by

26
Judicial decision. Nevertheless, the existing statutory deficiency and

may order separate trials or meke such cther order as may be
expedient, and judgment may be given for such one or more of
the plaintiffs as may be found to be entitled to relief, for
the relief to which he or they may be entitled.

26. BSee Hoag v. Superior Court, 207 Cal. App.2d 611, 24 Cal. Rptr. 659
{1962), quoting with approval a statement from Chadbourn, Grosswman,
and Van Alstyne that "the holdings seem to demand that there be scme
sort of factual 'mexus' connecting or associlating the claims pleaded
againat the several defendants."

-13~




the inherent ambiguity and overlap in Sections 379 and 3792 have been justly
criticized.27

In contrast, Rule 20{(a) of the Pederal Rules of Civil Procedure explic-
itly provides the same substantive test for joinder of defendants as for
Joinder of plaintiffs. It states in part:

All persons . . . may be joined in one action as defendants if

there is asserted against them . . . any right to relief in respect

of or arising out of the same tramnsacticn, occurrence, or series of

transactions or occurrences and if any question of law or fact com~

mon to all defendants will arise in the action.
The substitution of a test for the permissive joinder of defendants based on
Federal Rule 20(a) would not change existing California practice but would
provide clear and concise statutory guidelines. The Commission reccmmends

that this be done.

27. Chadbourn, Grossman, and Van Alstyne state that, "it would seem to be
desirable to amend the provisions governing Jjoinder of defendants so
that whatever requirements are intended will be express and not hid-
den in the implications of decisiocnal law." Californis Practice
§ 618 at 536 (1961).

Mr. Witkin comments, "that we have liberal joinder rules (as to
defendants], but too many of them and 1ittle integration.” 2 Witkin,
California Procedure Pleading § 93 at 1071 (1954).

More outspoken are practicing lawyers. A resolution was adopted
by the 1970 Conference of State Bar Delegates which would substitute
provisions for permissive joinder of parties gimilar to Federal Rule 20.
This resolution was introduced by the San Francisco Bar Association,
which stated in support of it:

The present statutory rules are impossible for the practicing
attorney to follow without unnecessary guesswork and extensive
legal research. The Code of Civil Procedure should be a clear
and concise guide for the sttorney drafting pleadings and
planning litigation.

-1h-



Special Statutory Provisions for Permissive Joinder

29

Section 378 was amendedEB and Section 3792 was added in 1927 to
liberalize the then existing statutory rules on permissive joinder of
parties. The old restrictive provisions were subject to several express
statutory exceptions set out in Sections 380, 381, 383, and 3Bh.30 Sec-
tions 381 and 383 are now simply deadwood inasmuch as they merely authorize

joinder that is permissible under Sections 378, 379, and 379&.31

Secticns
380 and 384 will be rendered superfluous by the suggested revisions. Any
comprehensive revision of the statute relating to joinder of parties should
include the elimination of these vestiges of an earlier day, and the Commis-
sion recommends that these four sections be repealed.

Because revision of Section 379 to conform to Federal Rule 20{a} would
eliminate any need for Section 379c of the Code of Civil Procedure,32 the

33

Commission recommends that Section 379 be repealed.

28. Cal. Stats. 1927, Ch. 386, p. 631.
29. Cal. Stats. 1927, Ch. 259, p. 4%77.

30. For the text of these sections, see the recommended legislation at
15-22 infra.

31. See 1 Chadbourn, Grossmen & Van Alstyne, California Practice § 615 (1961);
2 Witkin, California Procedure Pleading $% 92, 93 {1954).

32. Section 379c of the Code of Civil Procedure provides:

379c. Where the plaintiff is in doubt as to the person from
whom he is entitled to redress, he may Jjoin two or more defendants,
with the intent that the question as to which, if any, of the
defendants is liable, and to what extent, may be determined between
the parties.

33. Federal Rule 20(a) provides that, "all persons . . . may be joined in one
action as defendants if there is asserted against them . . . in the al-
ternative, any right to relief . !

The latter provision for Joinder

in the slternative would encompass any situstion now covered by California

Code of Civil Procedure Section 379¢c. See Kraft v. Smith, 24 Cal.2d 12k,
148 P.2d 23 (194h). See generally 2 Witkin, Californis Procedure
Pleading §§ 96, 97 (1954).

-15-



Separste Trials

The liberal rules of permissive joinder permit parties to be brought to-
gether in one action who are not interested in all of the issues to be tried.
Situations can and do arise where joinder might cause undue hardship to a

34

party or create unnecessary confusicn or complexity at trial. Accordingly,

the provisions governing joinder of both pl&intiffs35 and defenﬂants36 pro=-
vide for judicial control through severance where necessary.37 Similarly
where the scope of these rules has been excesded and misjoinder oceccurs, the
court will order severance for trial.38 No substantive change in these rules
is required or desirable, but the Commission recommends that the present pro-

visions be consolidated and made uniformly applicable to both plaintiffs and

defendants.

34k. See generally 1 Chadbourn, Grossman & Van Alstyne, California Practice
§ 622 (1961); 2 Witkin, California Procedure Pleading § 98 {(1954).

35. Section 378, dealing with joinder of plaintiffs, provides in part:

{I]f upon the application of any party it shall appesr that such
Joinder may embarrass or delay the trial of the action, the court
may order separate trisls or meke such other order as may be ex-
pedient . .

36. Section 379b, dealing with joinder of defendants, provides in part:

{(T]he court may make such order as may appear just to prevent any
defendant from being embarrassed or put to expense by being re-
dquired to attend any proceedings in which he may have no interest.

37. A4 similar rule with respect to dis-reticnary severance prevails under
the federal rules. Rule 20(b) provides:

The court mey make such orders as will prevent a party from
being embarrassed, delayed, or put to expense by the inclusion of
a party asgainst whom he asserts no claim and who asserts no claim
against him, ahd may order separate trials or mske other orders to
prevent delay or prejudice.

38. 8ee Hoag v. Superior Court, 207 Cal. App.2d 611, 24 Cal. Rptr. 659 (1962).

-16=



~

-

Compulsory Jeoinder

We turn now from the guestion who mzy be joined if the plaintiff chooses
to the gquestion who mvwat or should, if possible, be joined in an action. In
California, two separate statutes deal with the question. Section 382 of the

39

Code of Civil Proecedure sets forth the old common law rule as follows:

Of the parties to the action, those who are united in interest
must be joined as plaintiffs or defendants .

Section 389 attempted to restate the developing California case law as follows:
A person is an indispensable party to an action if his absence will
prevent the court from rendering any effective judgment between the
parties or would seriously prejudice any party before the court of if
his interest would be inequitably affected or jecopardized by a judgment
rendered between the partiles.
A person who is not an indispensable party but whose joinder would

enable the court to determine additional causes of action arising out
of the transaction or occurrence involved in the action is a condition-

ally necessary party.

Neither provision appears satisfactory. Section 382 does not even make
clear that it contemplates the jolnder of additional parties. More critieally,
Section 382 is both incomplete and unsafe as a guide. For, on the one hand, a

person mey be indlspensable or necessary even gbsent a unity in interest,

39. Section 382 also deals with the Joining of an involuntary plaintiff and
representative or cless actions. These matters are not within the scope
of the Commission's study and no change is made with respect to these
matters in the legislation recommended by the Commission.

40. See Child v. State Personnel Board, 97 Cal. App.2d 467, 218 P.2d 52 {1950).
In an action brought by an uhsuccessful candidete against the members of
the Personnel Beard to cancel a civil service examination and eligibili-
ty lists based thereon, all the successful candidates where held to be
indispensable parties. However, they do not seem to have been united in
interest in the usua) sense of the term with either pleintiff or
defendants.

-17-



while on the other, the presence of a unity in interest does not always

by

render a person either indispensasble or necessary.

Section 389 was amended to its present form in 1957 upon the recommenda-

ho
tion of the Leaw Revision Commission. As indicated above, the amended sec-

e
tion meraly attempted to clarify and restate existing case law. 3 However,

hhy

the section was, with some merit, critically received. For example, the

second paragraph directs the joinder of persons whenever it would enable the

court "to determine additional causes of action arising out of the trensac-

tion or occurrence involved in the action.” A broad literal reading of this

language would mean that every person permitted to be Joined would have to be

Joined.

pretaticn, and it has not been so interpreted.

Section 389 presently attempts not only to avoid prejudice to

the parties but also to promote the general convenience of the

courts by preventing a multiplicity of suits. The attempt to

accomplish both of these purposes presents problems of enforcement

and the possibility of stimulating unnecessary litigstlon as well. A

L.

ho.

u3.
b

bs,

See Williams v. Reed, 113 Cal. App.2d 195, 20k, 248 P.2d 147, (1952)
(joint and several obligors may be sued individually). See generally
1 Chadbourn, Grossman & Van Alstyne, California Practice § 593 at 517
(1961); 2 Witkin, Californis Procedure Pleading § 76 at 1053 (1954).

See Recommendation and Study Relating to Bringing New Parties Into Civil

The Commission did not intend the language be given this broad inter-

Actions, 1 Cal. L. Revision Comm'n Reports, M-1 to M-24% (1957).
See id. at M-5, M-6.
See Comments, Bringing New Parties Into Civil Actions in California, 46

Cal. L. Rev. 100 (1958); Joinder of Parties in Civil Actions in
California, 33 So. Cal. L. Rev. W20 {1960).

See, e.g., Duval v. Duval, 155 Cal. App.2d 627, 318 P.2d 16 {1957).
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to the parties already before the court.

It is generally recognized that Rule 19 of the Federal Rules of Civil
Procedure has satisfactorily deali with one of the most difficult problem
areas of civil procedure. On balance, the approach of the federal rules
appears to be the more desirable one. The Commission accordingly recom-
mends that Section 382 be revised to delete the clause cited above and

that Section 389 be revised to conform substantively to Federal Rule 19.



;

COUNTERTLATAMS sy CRGSS-COMPLAINTS

Background
Under existing Californla law, o deferndant may find thut arbitrary limite-

tions przelude him fram asserting in the szoe action & olzim he has ageinst the
plaigtiff, Even where he is permitied fto assert his slaim in the same action,
he must determine whetlier Le should plead it as an affirmstlve defense, a

countercieim, oy & cross-complalint, and whether It 1s a compulsory counterclaim.

P

By & cross-compiaint, under Code of Oivil Froecedure Sectlon Lb2, a defendant

segks aeffirmelive vellef, sendost any person, -1 9 claim arisiag out of the same
transection or occurvesnce as the elalm asserted sgoinest him. 3y s counterclelm,
under (odz of {ivili Procedure Section b33, the defundant asserts s claelm which

15,

must tend to diminish or defeat the piaintiff's recovery" and wiich “must

exiet in favor of a8 defendant cud azaiust & plaintif? between vhom & several
Swdgment might be had in the ectlon.” Wasre his counterclainm "arises from the

T

tranzaction set forth in the complednt,” and in no other case, his clisim will
pe deemed 8 compulacry counterclaim under Code of Civil Procedure Section h32,
aid he will be barred feom maintainicg on indepsident action agelnst the
piaintif? om the claim.

Taus, tke defendant's clain may gualify elther as & countercliels under

b1

Sectlon 438, a crods-comnlalnt under feosicn 2. ag neither, or as both.

4“7. Both the countercisim sand cross-complaint serve the same general purpoge:

One of the objects of the reforecd or code procedure 1s to sime
plify the plesdings and conducth of actions, snd to permit of the
settlegent of ail matters of conbroverey between the nartles in
one action, so {ar as mey be practlesble,  And to this end most
of ths codes bave provided that the defendant; in an action may,
by approprizte pleadings, get up various kinds of new matter, or
eross~cialns, which must otherwise have Deen tried in separate
actions. Genersily spearing, in most of ithe states this new

a7

™



The technicen) distinctions crested by the Jiffzrent provizicns for counter-
claims and for cross-comuiaints nrzabte problsme £or both the defendant apd
the plaintlff., The defendest must deternine fow e shouid plead his claim--
as an sffirmgtive defense, counbterclaiin, or cross-conpleint--and also whether
his clalm is & compulsory counterciain. VWithout regerd to now the dzfendant
designates his pleading, the plainiiff must determine whebher the defendant's
claim g properly an affirsative defensze or  cowsrtecclaim {(which need not be
answered) or A cross-compieint {which reguires an ancwer ). The defendant mey
avold worry, and verhaps time end =ITort, by siwply pleading his 2lalz as

otk 8 cross-conplaint and a counterslaim. This throws the problew of distine-

tion upon mlaiptiff o, if pizintif? chooses simpdy to apswer without making

e
distinctions, upon itde cowrt. fn ene band, the present systes invites

confusion, which may Jecpardize wvalid claims; on the otker hand, it tends fto a

a 1

multiplicity of pleadings, wnilch by unmesessary.

metter 15 broed encugh to embrase all controversies which upon
previcus statutes mighi bhave besp the subject of setoff, and &ll
claims which under the adludication of courts might have been inter-
pesed, an defenzes by way of recoupment, and secures to a defendant
21l the reliefl vhich an action at law, or & bill ia equity, or &
erese-bill would have seou 'Ld on the same state of faots vrior to
*he adov?iﬂn cJ ﬁ““ ﬂcde" The ohiect o 1 those remedial statutes is
ment of oross-clalms between
iy # 5 Lo prevent a multiplicity
af actions. ‘“a*fplc Finanee Oorp. v. Superior Court, 21% Cal. 179,
25 P.24 9a3, 25 d

LB, The Californie courts bhave attempted Lo meei thase problems by an extremely

liberal rule of comatruction. The covri will sometimes disregerd the
desigostion given the rleading by the delendant--and, 1f necessary, the
construction ﬁ¢age& on the pleadino ~the plaintiff--and will Look to the

subgtance of the claim %o decide what desigpation is proper for the plead-
ing under the factb, 2 Witkie, Califc mis Procedurs Plesding § 570 at
1576 (1954),  As Witkin notes: "Tois may cean one of two things: If the
CroBS-pinim comes  under oBIY 2 singie eizssification, the court will
reclassify sod trzet iU ag whal 1t shouid be. Bul i the claim come

under wore bhan one Clibﬁif;ﬁhunﬂﬁ, the court Wwill ftreat 1T 25 & counter—
elaim or cross-—complaint or affirmative defenssz bto reasch the most
deslrable resulf in the particuier ecase.” [uid, {emphagie in originall.
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Recommendations

but overlapping, counteraiasins and cross-complaints.  In contrast to the

Ho useful purposs 13 served by the present Csiiforsnla sysiem of separate,

complex Califgrnia scheme, in the groat majority »F jurisdictions any cross-

claim iz desit with under & siagle set of rules. Ynder the Federal Rules of

R R . . i
Civil Procedire - and any cansge of aotion which one
g, E.g., Rule 13 of che Paderal Aules of Civil Provedurs, which provides:
i
COUNTERCLATY AND ChUoE-CLATY ‘

(a}) ¢
"ﬂﬂptﬁruiﬁlm ENY
rleader has azain
?‘lCU&(}n G LGQAT RN
t¥'s claim and does
shird parties of wk
pleader need not st

commenced the clsim b
{2) the opposing pariy br

3 ought sailt upon nis claim by attachment oF
other process by which the court u&d not acguirve jurisdiction to ren-
der 4 nersonal judgzeni on thet elain, and the oleader is not stating
any courherclaisn undzry thioa Rals 13,

*

gtz 85 & counter-
out of the transg-
oppoging party's

clain any ¢lain sgainse an
poebioh or otcurrence that
oinim.

{c) Counterciaim & z Opp 4 i, A couwnbercleim mey
ar may nod diminish cr dola 18 covery soughit by the opposing

party. It may olaim o unt or different in kind
e

Trom that zought in the pleoding of tha oppasing pavty.

{d} Counts alﬁim
nat e congtrusd 4 L8 ! :
right Lo assart counie 1;'x v ot claim eredits agsinst the iUnited
States or an oftficer : =

{e) Countercieiz Matwring or Acquived After Pleading. A claim
wnich either matured or was acguirsd by the pleader affer serving his
pleading may, with the pe*m;sn: i foe court, be presented 858 B
counterclaim by supplemental g

{£) Gmitiad Counterclzin. When a pleader fails Lo st up a
counterclaim througn oversight, inadvertence, or excuszble neglect,
or when justice reguires, he may by leave of court fetv up the counter-
claim by amendment. }




party haz against an opposimg party may e Hrought 23 o counterclaim, regard-

. 5
leas of its neture.

¥

[

Californie should adoph a singls yrew of plzadisg--ito be called a cross-

compleint” --that ool be svailabls agrinsc plalptirts, codefendants, and

strangers, would embodly the
camglaint, and would elininate

purpose.

re non

(g} Cross-Tlaim Azainsy leading may state as B Crosse
clelm any olale by one 3irfy zriy arising out of the trans~
gotion or ceourrence that i Ther sither of Lhe original
groion or of a countepaialm thepel T ting Lo any property that is
the subject matter of the ariginal scticen, Soch crcr€»*1a¢m may include
a claln that the pariy agalinost wiow 1t 1z apseried 1z or may be liable
tao the ¢ross-claiment for all or part of & cialm asseried in the action

against fhe crosg-clgimant.

lh) Joindar of Additional Parties, Persons other than those made
parties Lo the original action pay be mads portiss teo s counterclaim

gr gross~clain o accordspos with the provisions of Rules 19 and 20, v
{1} Separate Trials; ~wyﬂxate Tntwmﬁutb. IT the court orvders

aapa aﬁ trzalﬂ as provided Rule 2k}, Judameast on & counterclaim 1

ar ¢ e e cordance with the terms of Rale ;

“k(hﬁ wh»ﬁ the couit arisdd w0 Yo 4o, aven if the clalms :

of the cpposing verty have been dismissed or oluerwise disposed of. §

50. See Friedenthal, The
Joinder of Clgims, Cou
draft 1G70;.

The term "‘cms 5
of pleading b

St
et

g T trea ;d ihe Samea in substance

az a LOMQL&LPL. - AifTerence from the foderal counter-

clgin® under ? _ sre 15 no reauirement fuat the "erssse :
compleaint” arise from the saws fransacilon or coourrence. E

i

'
Lyl
el



The Following puize shounld a
(1} The countercliaim chould oo aboblished: the gelendant should be pere

mitted to asaert any clale be hay againct Ghe

crosg-complalnt,
regardless of its neture. This «ill paemit the dzfendant Lo assert causes

in a cross-complaint which today mest noither the counterclain nor crosse-

coamplaint requirsments. Rut 2 few cleins-~thous

From the same Lranssctioh o ocourrznee as the plairtit

this ziight expansion of the ¢laims that the Ceflendant may agsert agsingt the
plaintiff con be avoidsd Ly ¢ severancs of ceuasces for frial.

o .

2) A person against whom a cross-complaint is Filsd should be required

iy

to answar. The cross-compleint will revlsee Lhe present counterclaim and
crogsecomnlaint.  Under existing law, ao answsy 18 reguired to a crosse
complaint (ubich mssarts a csuse of acllon arising oul of the same transaction
s the plalstiffis cause), but noos iy required to 2 ccuntercleim (which may

gepert a cguse of pciion copplsisly unre’

be plaintiff's canse).

Thera 15 no Justification Ffor i
likelv to indect gew meiter ir
snawep Lo whal nosw cotstilals

the gefendapt znd tne

controverted and what affimative defenzes ae plaintifl will raly upon st

the trial of tha defendart’z claim.

82, The “diminish or defeet” and Tseveral Judgment” reguirements now
regtrict the use of & counterclaim. See Friedenthal, The Need te
Revige California Provisionsg Regarding Joinder of Claims, Counterw
cleims, and Croas-Conpiaints 83080 8G-41 (mimeographed draft 1970).

L,
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{1} A party ageinet whowk @ sross-complsipt fs filed should be permitied

to file a cross- cowmplaint just se 10 the oro mrelaint filed against him
LY T 5:; I . - - " . . -
kad bteen = tomplaint ™ znd should aliso be subject o compulsory cross-

comp lelnt rules

(L} A person who files s oross-ooupl

4]
-

shauia he pernitted and regulred

to join any additional persins whan he wouldd ave Teseo permiiled or regudred to

Join hed his cause been ssseried in an iandependent aotion

{5} A person who Flles 3 ovoss-copmlaint shondid te subject to ke provi-

glons relasing teo mendatory jolnder of csuses of antion.
o S #+ " - e e d o R
{6} Whenever a party 1s sued on a8 c¢zuse of sstion arising
ut of the same tracsacition or ocourrence af an unnleaded

cause which the weriy has agiinst either a nomadverse party or a stranger to

the lswsuit, be should be permitted, along with his snswer, to file 2 cross-

complaint setting forth his cause and bringiog any such stranger into the lawe

sult. This priscdple has been completely accepbed in lalifornia

Siy

Wt

A% 1]

1 Furnitare £o. v. Porter
i{ countercisim stated to

L |

ippe2d 27, 5k Cal. Rptr.

forp., £33 oo
B "'ﬂ;ir}{jl

2hl i, 'E, GRE s{ couTh

The exiating lov
i

the “transaction
waint provisien.  Frieden-
Bofﬁ:&ing Jninﬁgg of Claims,

Californin courts have
and occurrence” fest smbod

4
thel, The Nesd Yo Hevize
Qounterclaims, and (ros
did so srroncously, howev
to o so far and, hence, thzc; =1ﬁ aat yrﬂ\ld sny ’&;eauarﬂ againgt
poasible volluslen that can oecur in such a cese., J&. ab a5-65,




~
N

(7) A statutory provision should be added to provide specifically that &
third party may assert any defenses to the underlying cause of actien that
could be asserted by the person who seeks indemnity from him by & cross-complaint,
This would provide protection against collusion on the underlying cause similar

to that provided by Rule 14 of the Federal Rules of Civil Procedure.

-2
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CONSISTENT PROCEDURAL THEATHMENT CF ORIGINAL AND CROSS-CLAIMS

To eliminate the ipncomsistency. leck of cohersnce, and confusion of the
existing statulory provisicas. the Commission recommpends that a cousistent
set of ruiles be addpted to apply o every situatlon vhere ons person assaris
a cauze of action against anciker. whether the cevse 1s seserted in a com-
plaint or ir the new, sxpanied cresz-complaint. These rulss should be based
the basic principle that, whsre one person anserts a ctuse of zetion ageinst
ancther, regerdless of whethaer they were eriginel per
person assertipg the ceuce and The puroson against wiow it is ésseried will be
treated in substance s plaintift snd defendant, respectively, with all the
obhligaticons and rights thet they would bave had had the cause been instituted
- g an lndepsndent oobion.,
Adortion of this basle principle wiuld permit simplification of the

i respording to pleadings requesting

[¢]
£
s
b
=1
e
I
m
o
iU
m
13

exiating yrocedure for pled
affirestive reiiel snd would eliminate wost of the praciical problems of
rurrent Californis practice regarding joinder and counterclaims and ocrosse
campiaints. O7%en 1% is foriuluous whether or RO 4 persch sues or is sued

on B ocQudtercisin or crnsswcﬁmglui;t g Lher Lhan 1a an lﬂﬁepeﬁdent 2otion.

poayhhomiss,. Thers 1z vo acund reasdn o

1t may siwply dnvolve a ssee do
trest partles to the new oposg-complaini--which will reploce the present dusl
system of counterclaims and cross-complaints--any differently than they would
have been tresved in 8 sepavate sult.

The reccerended basic principle his been followed in drafting the legis-

lation yecommended By the Tommdasion, dhe most slgnificant effect ls that the

provisions relsting to pleadings requestirg relief {complaints and the new



crosg-complaint) have been consclidated and made uniform.55 The provisions

relating to objections to complaints and to deniels and defenses have been

made appliceble to all pleadings requesting relief,

55. Por example, the new cross-complaint should be a separate document. Simi=
larly, since the cross-complaint is to be treated basically the same as &
complaint, the relaxed pleading requirements under Code of Civil Procedure

Section 437b in dlsputes involving less than $500 should not be continued
for what formerly were counterclaims.

-29-



SEVERARCE OR CONSOLIDATION FOR TRIAL

Section 1048 of the Code of Civil Procedure provides: "An action may be
seversd and actions may be consolidated, in the discretion of the court, whenever
it can be done without prejudice to a substantial right." The Ccmmission recom-
mends that this section be revised to conform in substance to Rule 42 of the Fed-
eral Rules of Civil Procedure.56 This will meke clear not only that the court may
sever causes of action for trial but also that the court may sever issues for
tria.l.57 Absent scme specific statute dealing with the particular situation,

>9

the law is now unclear whether an issue may be severed for trial.

56. Rule 42 provides:
CONSCOLIDATION; SEPARATE TRIALS

{8) Consolidation. When actions involving & ccammon guestion of law
or fact are pending before the court, it may order a joint hearing or
trial of any or gll the matters in issue in the actions; it may order
all the acticns consolidated; and it may make such orders cohncerning prow
ceedings therein as may tend to avoid unnecessary costs or deley.

(b) Separate Trials. The court, in furtherance of convenience or té
avoid prejudice, or when separate trisls will be conducive to expedition
and economy, may order a separate trial of any claim, cross-claim, counter=
cleim, or third-party claim, or of any separate issue or of any number of
claims, crosa-claims, counterclaims, third-party claims, or issues, al-
ways preserving inviolate the right of triel by jury as declared by the
Seventh Amendment to the Constitution or as given by a statute of the
United States,

57. For further discussion, see Advisory Committee's Note of 1966 to Subdivision
(b} of Rule 42 of the Federal Rules of Civil Procedure.

58. The recommended revision of Section 1048 would not affect any statute that -
requires that a particular issue be severed for trial. E.g., Code of Civil
Procedure Section 597.5 (separate trial on issue whether - action for negligence
of person connected with healing arts barred by statute of limitations re-
quired on motion of any party). The authority to sever issues for trial under
Section 1048 would duplicate similar authority given under other statutes
dealing with particular issues. E.g,, Code of Civil Procedure Sections 597
{separate trial of special defenses not involving merits), 598 (separate
trial of issue of liability before trial of other issues). These sections:
should be retsined, however, because they include useful procedural detail.s
which should continue to apply.

59. See 2 Witkin, California Procedure Pleading § 160 {1954)("There is & deartdh
of Californis authority on the meaning and effect of [the "action may be
severed" portion of Section 1048]; the relatively few decisions merely em-
phasize its discreticnary character.”).

=30



OPERATIVE DATE

The operative date of the proposed statute should be deferred until July 1,
1972, and the statute should spply to actions ccmmenced on or after that date.
This will gilve lawyers and judges sufficient time to become Ffamiliar with
the new procedures. However, because some of the provisions of the pro-
posed statute might appropriztely be applied to actions pending on Jﬁly 1,

1972, the Judicial Council should be authorized to adopt rules msking such

specific-provisiéns applicable to these pending actions.

MISCELIARECUS REVISIONS
In addition to the major changes discussed above, the Commission

recommends other technical and relatively minor changes in existing leglis-

()

lation. One change of note among these 1s the extension of time to answer
an amended complaint from ten to thirty days,60 in conformity with the
general pleading reguirements of the Code of Civil Procedure., Other cbanges
are indicated in the Comments to the proposed statutory provieslons that

follow.

{:: 60. The 10-day provision of Code of Civil Procedure Section 432, set ocut
in the mppendix, is a relic of prior practice.

-3i-




PROPOSED LEGISLATION

The Commission's recommendations would be effectuated by the enactment of

the following measure:

An act to amend Section 1692 of the Civil Code, to smend Sectiens 1l7h,

117r, 378, 379, 382, 389, 396, 435, 1':3791 581, 5833 626, 631-8) 666,
871.2, 871.3, 871.5, and 1048 of, to add Sections 379.5, b22.10,

L22.20, b22.30, 422.40, and 471.5, to, to add Chapter 2 (ccmmenc;ng

with Bection 425.10) and Chapter 3 (commencing with Section 430.10)

to Title 6 of Pert 2 of, to add a new chapter heading immediately

preceding Section 435 of, to add a new chapter heading immediately

preceding Section 437c of, and to repeal Bections 379a, 379b, 379,

380, 381, 383, 384, k22, b30, 431, L3L.5, 432, 433, W3k, 437, hL37a,
ﬂr?b: E:Id: 1"38: 439, 4o, 4hy, 442, 462, and 11-63 of, to repeal

Chapter 2 (commencing with Section 425) of Title & of Part 2 of,

to repesl the heading for Chapter 3 (commencing with Sectien 430}

of Title 6 of Part 2 of, to repesl the heading for Chapter 4 {cem-

mencing with Section 437) of Title 6 of Part 2 of, and to repeal

Chapter 5 {commencing with Section 443) of Title 6 of Part 2 of,

the Code of Civil Procedure, to amend Sections 3522 and 3810 of

the Revenue and Taxation Code, and to amend Sections 26304, 26305,

37161, 37162, and 51696 of the Water Code, relating to civil actions

and proceedings.

The pecple of the State of California do enact as follows:




C Civil Code Section 1692 (Conforming Amendment)

Section 1., Section 1692 of the Civii Code is amended to read:

1692. When & contract has been rescinded in whole or in part, any
party to the .contract may seek relief tased upon such rescission by
{a) bringing ar action to recover any money or thing owing to him by
any other party to the cootract as a conseguence of such rescission or
for any other relief to which he way bs entiiled undey the circumstances
or {b) asserting such rescission by way of defense s-ecunterelnim or
cropss~complaint.

If in an action or proceeding a party secks reliefl hased upon
resclssion and the court determines that the contract hes not bzen
rescinded, the court may grant any party to the action any other relief

to which he may be eptitled under the circumstances.

A cleim for damages is not ipconsistent with a claim for relief

{ )

baszed upon rescission. The aggrieved party shall be gwarded ccomplete
relief, inciuding restitution of bvemefits, if any, conferred by him as
8 result of the transaction and sny conseguential demages to which he is
entitled; but such relief shall nof include duplicate or inconsistent
items of recovery.

If in an sction or procesding & party seeks-rslief based upon re-
scission, the court may require the party to wvhom such relief iz granted
to make any compensaticn to the other which justice mey require and may

otherwise in itz judgment adjust the eguities between the parties.

gommeﬁt. The amendwent of Sectiorn 1692 merely delstes the reference toc a
"counterclaim.” Counterclalms have been abolished; claims that Formerly wers
(:' agserted as counterclaims are now agserted as cross-complaintn. BSee Cole of

Civil Procsdure Section 428.20. - -




Y

Code of Civil Procedure Section 117h (Conforming Amendment)

Bec., 2. Section 117h of the Code of Civil Procedure 1s amended to
read:

117h. No formal pleading, other than the said claim and notice, shall
be necessary and the hearing and disposition of all suth actions shall be

informal, with the sole object of dispensing speedy Justice between the

parties. %me If the defendant in any such action has & claim agelnst

the plaintiff which is for an amount within the jurisdiction of the small

claims court as set forth in Section 117, he may file a-serdfied-answer an

affidavit stating ary-mew-metter-whieh-shali-gensbitute-a-geuntereiain

such clajm : a copy of sueh-srewer the affidavit shall be delivered to

the plaintiff in perscn not later than 48 hours prior to the hour set for
the appearance of sald defendant in such action. The-previsisns-ef-shis
esde-an-bo-sounterelnimg-are-horeby-made-applicable-teo-smali-clains-souriey
to-fay-sa-ineluded-within-their-juriedistiony Such amswer afflidavit b
shall be made on a blank substantially in the following form:
In the Small Claims Court of ......, County of ......, State of
California.
veesss sssess, Plaintiff, )
VB,
sssese sessrs, Defendant. )
Gauntereiaim Claim of Defendant.

State of California, )
) ss.

County of ......, ;

esseenssssnerssy Deing first duly sworn, deposes and says: That said
plaintiff is indebted to said defendant in the sum of eonens {$oeress) for
sasresy Which amount defendant prays may be allowed aa-sa~ssunterelaim

1o the defendant against the elaim-ef plaintiff herein,

-3-
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§ 117h

Subserived and sworn to before me this ..... « day Of siveney 19..es

LA IO BN IR BN O B BN BN L BN B BN B I

Judge (Clerk or Notary Public.)

Comment. The amendment to Secticn 117h deletez the former references to
"counterclain" and makes other conforming changes to reflect the fact that

counterclaims have been abolished. See Code of Civil Procedure Section 428,80,

There are no compulsory jeoinder of sctions or compulsory crogs-complaint regquire-
ment.s imposed upon elther the plaintiff or defendant in smsll claims actions.

See Code of Civil Procedure Ssction 426.60(b} and the Ccomment thereto.

b




Code of Civil Procedure Sectiocn 1l7r {Eanforming Amendment)

Sec. 3. Section L17r of the Code of Civil Procaduras is amended to
read: —

117r. If a defendant in a small cleims acticn shall have & ciaim
againgt the plaintiff in such actiom ard such c¢lrim be for an amount
over the jurisdiction of the small cleimy court sg set forth in Section
117, dut of a nature which would be the subject se-seuntarelaim-eor of &
cross-complaint in such actlion under the rules of pleading and practice
governing the superior court, then defendant may commence an action again
said plaintiff in 5 court of coopetent jurisdiction &nd flle with thae
Justice of aaid small claims court wherein gaid plaintiff has commeanced
his action, at or before the time set for the trial of said swall claims
action, an affidavit setting forth the facts of the commencement of such -
actian by such defendant. He shall attach to such affidevit a true copy
of the complaint ss filed by sald defendant egaipst plaintiff, and pay to
said justice the sun of one dollar {$1) for a tranmittal fze, snd shall
deliver to sald plaintiff in person 8 copy of seid affidavit and camplain:
at or before the time above stated. Thereupon the justice of said small
claims court shall ordsr that ssid smell cleims court action shall be
transferred to said court set forth in 3aid affidavit, and he shall trana-
rit all files and papers in his court in such action to such other ccurt;
and seid actions sghall then be tried together in such other court, |

The plainbiff in the smell claims action shall not be raguired to
pay to the clerk of the court to which the setion iz so transferred any
transmittal, appearance or filing fes in sald action, but shall be re-
quired to pay the filing and any other fee required of a defendant, if

he mppears in the action filed against him,
«5a




()

§ 117r

Comment. The amendrent of Section 117r deletes the reference to a "counte
glaim.” Counterclaims have been abolished: claims thet formerly were asgerted
gs counterclaims are now asserted as cross-copplaints. See Code of Civil Pro-
cedure Section 428.80. 3Sectior 434,30 of the Code of Civil Procedurs, relating
te compuisory cross-complaints, is not appiicable in actious commenced in the

oy

small claims court, whether or not the amount of the defendeant's claim exceads
the Jurisdictionzl limit of the srall claims court. See Cogde of Jivil Procedare

Section LG 40{4).
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Code of Civil Procedure Sectlon 378. Permissive joinder of plaintiffs

§ 378

Sec. 4. BSection 378 of the Code of Civil Procedure is amended
to read:

378. Ail-persems-may-be-jeined-in-one-aeiion-ac-plaintiffs-whe-have
ar-inkerest-in-the-subjeek-of-the-geiion-or-in-vhen-apy-right-te-relief
ig-regpeek-to-or-arising-out-of-tke-some-kransaction-er-geries-of-srane~
aetiepe-tg-alleged-to-exissy-whether-jointly;-severaily-or-in-the-alter-
nasivesy-where-if-guch-persons-breughi-ceparate-aetione-apy-qguesiion-of
}sw-op-faet-would-arige-whieh-are- copmon-to~all-the-parties-te-the
setiony-providedy-that-if-upon-the-appliecation-ef-any-garty-it-shaild
appear-ihat-sueh- joinder-may-onba ryage-er-detay-the-trial-of-the-aetiony
the-eours-may-eorder-ceparate~-trinla-eor-make-sueh-other-crder-as-way-be
expedienty-and- judguent-may-be-given-for-such-one-or-pore-of-the-plain-
3iffs-ng-may-be-found-to-be-entitled-1o-velief;-for-the-relief-to-vhieh
Be-ar-they-may-be-entitledy

{a) All persons may jJoin in one action as plaintiffs if:

(1) They assert any right to relief jointly, severally, or in the

alternative in respect of or arising cut of the same transasctlon,

accurrence, or serles of transactions or occurrences and if any guestion

of law or fact common to all these persons will arise in the action; or

{2) They have a claim, right, or interest adverse to the defend-

ant in the property or controversy which is the subject of the action.

(b) It is not necessary that each plaintiff be interested as to g

every cause of actlion or as to all rellef prayed for. Judgggnt may be é

given for one or more of the plaintiffs according to their respective

g&gpt to rellef. |




§ 378

Comment. Section 378 continues the substance of former California law.
See 2 Witkin, Californias Procedure Pleading §§ 90, 91 (1954). It super-
sedes former Section 361 of the Code of Civil Procedure and_portions of Codé
of Civil Procedure Sections 378, 383, and 384. h

Subdivision (a)(1) and subdivision (b) of Section 378 are phrased in
substantial conformity with Rule 20{a) of the Federal Rules of Civil Pro-
cedure. The broadest sort of joinder is permitied under the transaction
clause of the federal rule and of Section 378. See Clark, Code Pleading
367 1.86, 369 n.gh (24 ed. ); 2 witkin, California Procedure Pleading
§ 91 (1954). Paragraph (2) of subdivision {(ad: ib-deiived from the "interest
in the subject of the action" provision formerly found in Section 378 and
the principle formerly expressed in Code of Civil Procedure Sections 381,
383, and 384. Paragraph (2) is not needed to expand the broad scope of
permissive joinder under the transaction clause of subdivision {a){1) but
has been included to eliminate any possibility that the omisslon of the
"interest in the subject of the action" provision formerly found in Section
378 and the deletion of other permissive Joinder provisions might be con-
strued to preclude Joinder in cases vhere it was formerly permitted.

The power of the court to sever causes where appropriste, formerly

found in Section 378, is now dealt with separately in Section 379.5 (new).

-8




§ 379

Code of Civil Proeedure Section 379. Permissive Joinder of defendants

Sec. 5. Section 379 of the Code of Clvil Procedure is amended to
read:

379. Any-person-may-be-made-a-defendant-whe-has-or-eiaims-an-inter-
est-in-the-esntreversy-adverse-to-the-plaintiffy-or-whe-is-a-Eecassary
party-io-a-eempicie-deteymination~or-settiement-of-the-question-inveived
thereinr--ARd-in-aR-aetien~so-determine-the-title-er-right-of -gedsecaion
to-reai-preperty-whiehy-as-she-tine-of-the-copmencement-of-she-aetiony-16
in-the-possession-of-a-tenaniy-the-1sndiord-pay-be-joined-ag-a-party
defendant-

{a) All persons may be joined in one action as defendants if there

is asserteq_ggainst them:

(1) Any right to relief jointly, severally, or in the alternmative,

in respect of or arising ocut of the same transaction, cccurrence, or

geries of transactions or occurrences and if any guestion of law or fact

common to all these persons will arise in the action;

(2) A claim, right, or interest adverse to them in the property or

controversy which is the subject of the action.

(b) It is not necessary that each defendsnt be interested as to

every cauge of action or as to all relief prayed for. Judgment may be

given against one or more defendants according to their respective lia-

bllities.

Comment. Section 379 i1s amended to provide statutory standards for
Joinder of defendants comparable to those governing joinder of plaintiffs.

See the Comment to Section 378.




§ 379

The deleted provisions of Section 379 and former Code of Civil Procedure
Sections 379a, 379b, 379e¢, 380, and 383 provided iiberal joinder rules but
were criticized for their uncertainty and overlap. Bee 1l Chadbourn, Grossman
& Van Alstyne, California Practice § 618 (1961); 2 Witkin, California Pro-
cedure Pleading § 93 (1954). The amendment to Section 379 substitutes the
more understandable "transaction" test set forth in Rule 20(a) of the
Federal Rules of pivil Procedure. However, in so doing, the section probably
werely makes explicit what was implicit in prior decisions. See Hoag v.

Superior Court, 207 C4l. App.2d 611, 24 Cal. Rptr. 659 {1962). FParagraph {2} of

subdivision (a) of Section 379 1s included merely to make clear that Section
379 as amended permits Joinder in any case where 1t formerly was permitted.
See Comment to Section 378. Paragraph (2) is derived from the deleted pro-
visione of Section 379 and the principle stated in former Code of Civil Pro-
cedure Sections 379a, 379b, 379¢, 380, and 383.

The phrase "in the alternative" in Section 379 retains without change the
prior law under former Code of Civil Procedure Sections 379 and 37%c¢. See
2 Witkin, Californis Procedure Pleading § 96(b){1954); Federal Rules.of Civil
Procedure, Rule 20(a){permitting joinder of defendants where right to relief
is asserted ageinst them "in the alternative") and Official Form 10 ("Com-
plaint for negligence where plaintiff is unable to determine definitely whether
the person responsible is C.D. or E.F. or whether both are responsible . . .").

Compare Kraft v. Smith, 24 Cal.2d 124, 148 P.2d 23 (1944 ){permitting joinder

of two doctors who operated on plaintiff's leg at different times), with

Iandau v. Salam, 10 Cal. App.3d 472, Cal. Rptr. (1970)(denying joinder

of two defendants who opersted the vehicles involved in sccldents with
plaintiff occurring on separate days). See generally 2 Witkin, California

Procedure Pleading §§ 96, 97 (1954).

«]lO= S e
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()

Code of Civil Procedure Section 3798 {Repealed

B

{

Sec. 6 . Section 37% of the Cade of (ivil Procedure is repesled.

R

I¥Yga--Arleperepns-gay-he~Jeined-as~de

i

endspbe~agarags-whem-the- yight
te-apy-reitef-ic-alleged-te-ehiat;~vhethop- jointdy- -ceverally-or-in-the
atterpstives-aad-iudgnent-gay-be~given-agninst-eush-ene-vr-pore-ef-the
defendnapie-as-may-be-found-te-be-tinklie;-neecrding-se-thedir-respeetive

E

dichiiitding.

Comment.. fection 379 is supersedsd by Sectlon 378,

=11




c:: Code of Civil Procedure Sectinn 379b {Hepealed)

Sec. 7 o Section I(9t of the Code of Civil Precedure is repealed.

Aoy e dEghell-aot-bo-pereseary-ihni-saeh-dofendant~-vhail-be-inter-
epted~as-ta-aii-pelief-prayed-fors -ar-ng-be~gvery-csnsc-of-sebion- ineluded
in-gRy-procecdipg-againsi-hing-bui-dhe-2ourt-pay-meke- sueh-ovder-ae-mway
appear-Just-ta- prevess-ary-defendan-fron-being- enbarrs ssed-or-put-48
expense-by-being-reguired-Se-atiend-ony-proceedings- in-whieh-Re-may-have

re~-ipberectq

#

Compent. Section 379b is superseded by subdivision {t}  of section 379

and by Section 379.5.




C

()

Code of Civil Procedure Section 379¢ {Repealed)

Bec. . Sectlon I79¢ of the {ode of Civil Procedure is repealed.

F9e~~-Where-dke-pletnld fE-L5.i0-dovbi-29-te- She-porean- Frem-whon
Be-is-eRiitled-io-redressy-be-may-Jez - tve-gr-pere-defendertay - with-the
intert-thas-the~question-ng-fa-vwhiehr-if-anyy-of-she-defendanés~ i~ 1dabley

BRf~te-what-extenty -Bay-se-determired-ebveen-the-pavitesy

Comment. Section 379c is repealed as ubnecessary. The authority granted
by Sectlon 3¢ to join deferdants liable in the wlternative is cortinued without

e 2y} i 4
. u

changs in revised Section 370 e Coament Lo Secfion 374,




()

Code of Civil Procedure Section 379.%. Separate trials

Z3ec. 9. Sectiop 379.% is added to the Code of Civil Procedure, to
read:

379.5. When perties have been joined under Section 378 or 379,
the court may make surd orders as may appezr Just to prevent any pariy
from being embarrassed, dzlayed, or put o undue expense, and may order
separate trials or make such other order ss the interests of justice may

reguire,

fomment. Section 279.% continues without substantive change the discretion
¢f the court to sever causes wheve appropriate. See former Sectlons 378 and
I79b.  See generally Chadbourn, Grasszan & Van Alstyne, {alifornis Tractice
§ 622 (1961); 2 witkin, tulifornia Procedure Plesding § 98 (1954). The federal
counterpert to Section 379.5 1s Rale 20{b) of the Federsl Rules of Oivil

Procedutrs.

=i
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§ 350

Code of Civil Procedure Section 380 {Repealsd)

See, 10, Section W0 of the Code of Civil Procedure is
repealed.

3R -~ In-an-aesion-hreught-by-a-person-oui-of-possessien-af
Perl-prOperiy; - bo-dotermd pe-au-gdverse - el8 k- gF-ar-tnterest-or
eAsate-therein; ~khe- corsen-rakizg-suek-adverne- elais-and- persons
iR~ possetetod-BaAY-be- joined-ac-defendastes -and-if-the- judgnent
te-for-the-piainsdiff; -ke-pav-have-2-writ-¥or-the~posseseisn-of
the-prepicesy-a6-agninss-the~defendants-in-the-aetivns~againstd

whem-she-judgrent-has-pasaed-

Comment. Sectlon 380 is rerealed. The zection is made uniecesszary
by the liberal rule of permissive joinder set forth in Seclion 379. See
generally 1 Chadbourn, Grosswan & Van Alstyne, California Practice § 615
{1361); 2 witkin, Californin Procedure Pleadinz § 93 (1954). Repeal of
Section 380 does not affect the power of the court %o issue a writ for

posgsession in the type of case descrihed in the sectlon. Seg Code (iv.

Proc. §§ 681, €82(5). See also Montgomery v. Tutt, 11 Cal. 190 (1858)

{power to issue writ is incident to power to hear acticn and make decree .

-]
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Code of Civil Procedure Bection 381 (Repealed)

Sec. 1l. Section 381 of the Code of Civil Procedure is repesled.

8Ly~ - Any-ive-er-more-persons-elaiming-any-estate-or-inkorest-in
lapde-dnder-5-LoMuoR- souree-of-kitiey-whether-halding-as- fenanis-in- cop--
meng-59&5%—%&3&3%53-egpareenérs?-@E-iaaaeveralﬁyy—may-uni%e-iﬁ-anpsetien
BgEInst-aRy-veredH-etaining-an-ddverse-estate- sr-interect-thereiny ~for
the-parpose-ef-detevmining- snek-sdverse-~elaimy-o¥-if-{af]-establiisked-muek
eamnon- souree-af-tittey~or-cf-declaring- the- same-to-bo-held-in-Siunky

ar-af- PeReving-a-elond-upen- the- saEey

Comment. Section 381 is repeeled as unnecessary. It3 express statutory
guthorization of joinder of certfaln persons as plaintiffs was eclipsed in 1527
by the revisicn of Section 378. See Cnadbourn, Grossmaﬁ & Van Alstyne, Cali-
fornia Prectice § 615 {1961); 2 Witkin, Califoruies Procedure Plesding § 92
(1954).




()

Code of Civil Procedure Section 382. Unwilling plaintiffs made defendants;
elass aetions

Sec. 17, Section 382 of the Code of Civil FProcedure is amended
to read:

3F2, EF-the-paréies-tp-tRe-sekisons-theRe-WRE-a¥e-tnibed-4x
tuserest wust -be-jeined-as-piatntiffs-or-defendantej-bak-if I the
consent of any one who should have been joined as plaintiff cannct be
cbtained, he may be mede a defendant, the resson thereofl belng stated
in the complaint; and when the guestion is cone of & common or genersl
interest, of meny persons, or when the pariies sre numercus, and 1t
is imprectizable to bring ikem all before the Court, one or more may

sue or defend for the benefit of g1,

Comment. Section 3892 is smended to delete the 1872
enactment of the old common law rule of compulsory Jolnder. This provision
has been superseded by Section 389. See Sesction 389 and Comment thereto. The
former rule, while perhaps of some zid in determining whether one was an
indispensable or necessary party, wvas an incouplete and unsafe guide. (ne
could be an indispensablie or nscessary pariy ln the absence of any unlty 1in
interest. Thus, in an sction brought by an unsuccessful candidate against the
menbers of the Fersonnel Board to cancel s civil service exeamination and
eligibility lizts based therecn, ail the successful candidstes were held to be
indispensable parties. However, They do not scem to have been upited in
interest in the usual sense of the term with either plaintiff or defendants.

See Child v. State Persounel Board, 97 Cal. App.2d 67, 218 P.2d 52 (1950).

On the other hand, the presence of 8 unity in interest did not always

make one either an indispensable or necessary parity. See Williams v. Reedq,

113 Cal. App.2d 195, 204, 240 P.2d 147, (1952){ Joint and several obligors




(D

§ 382

may be sued individually). See generally 1 Chadbowrn, Grossman & Van
Alstyne, California Practice § 593 at 517 (1961); 2 Witkin, California
Procedure Pleading § 76 at 1053 (1954).

Fo change has been made in Section 382 insofar as it deals with
Joining an unwilling plaintiff as a defendant and with representative or
class acticns because these aspects of the section were beyond the scope
of the Law Revision Commdssion's study. Accordingly, this portion of
the section was not reviewed by the Commission and its retention neither

indicates approval of these provisions nor makes any change in this area

of the law.

18-




Code of Civil Procedure Section 383 {Repealed;
. Sec. 13, Secetion 383 of the Gode of Civil Procedure is repesled.
A+~ -Parssna-cevesnidy-kishie -upon-the-sane-cbligatien-er-hnstru-

BeRby-inaivding-bhe-parties-to-bilig-sf-enehange -and-premissevy-nakasy
and-puretiod-aA-the - pARe«oF-GEBRPASA - ARRE FURAREE y« BAY -R1 <P «RR¥-BF
$hem-bevineivdod-in-the-rare-Robieny ~at-the-opbion-ef-bhe-piainbiff;
akd~all-oF -3RF-aF ~LheR- Jein-a5-pradnbiffE-in-the-snme ~nebiany -ceRaarning
ar-niffesbing-thae-ahilgaiion-aF -insbruncak-upan-vhiek-they-are -saveraily
2i8BLe - WEEFE - bRE-GANE P @OR-2 5«2 ANFES + Y e HWE AR - RO ¥S - 1 REUELYD
gephrakbety-in-reapaetoba-tRe~anme-subjeet-aBl-2akereshy - BUCR~FRFRGRy -GN
the-payes-under-tha-palioiekr-oF-the-nspianee-of-hho-onuse-ef-netiony
ar-ether»sueeaasey-iﬁ«iaﬁerest—e#»5ueh-assursé-ey-payae?-may-aeia»ail
e¥-aRy-of -EuaR-iupurers-in-8-singlc -aehion-for-the -seeevery-of-n-tass
wAder.bhevseverat-paticiesy -a8d - in-sasa-af-judgaent -n~geveral - Judgnent

muphhe-rerdered -agalnatb-easR-aF-navi-iRrsurere-nercrding-as-his

tiabitity-shall-appesyy

a i A v Yy e
rLedad an parn oy ihe

»f © numbar

Ly
i
o
o]
o]
44
o
Pt
Pt
2

of persons who ara geverally lisble on the same obligation, ¢r who are
surgtias, or who are insorers agoinst the same loss, may sue or be susd

in Lhe gams a2tion, This role was in part an exeeption Lo the common law




be joined. Feopls v. Love, 25 Cal. 920, 526
cal. 176 (1256} (dictum}. Insofar ss Section
join or be Joined az parties Lo an action, it
Szctions 378 an 187
comon lav roie has

- -
A ’

stion 39 and Comment thereto.

—

§ 383

{1864); Stearns v, Aguirre, 4
333 perpitted such persons to

nag gince baen repiacad by

provided an exception foa
nesr supsrseded by Section 389,

1

5

glsory joirder is not reguir

rmediaie namher of

i




§ 384

Code of Civil Procedure Section 384 (Repealed)

Sec. 1h. BSection 384 of the Code of Civil Procedure is repealed.

38Ly--Ald-pereons-helding-ag-senante-in-commony - joink-senanis,-or
eopareenerey -9¥-any- upber-iesa-than-ally-pay- joiniiy-or-severally-com-
menee-o¥-defepd-any-eivii-aesion-or-procecding- for-the-muforeopent-oF

proseesinn-of-the-righis-of-sueh-parkyy

Comment. Section 384 is repeealed. The section is made unnecessary in
part by the libveral rmles of permissive joinder set forth in Sections 378
(plaintiffs) and 379 {defendants) and is superseded in part by the rules for
compulsory joinder set forth in Section 389. See generally 1 Chadbourn,
Grossman & Van Alstyne, Californis Practice § 615 {1961); 2 witkin, Califor-
nia Procedure Pleading §§ 92, 93 (195k).

At common law, in certain circumstances, &ll coholders of property were
required to be joined in an action affecting such property; in other circum-
stances, coholders were probibited from Joining in one action. See Throck-
morton v. Burr, 5 Cal. 400 (1855); Johnson v. Sepulbeda, 5 Cal. 149 {1855).

Section 384 changed both these rules to a flexible one permitiing either all
or "any number less than all" to commence or defend actions concerning their

common property. See Cal. Code Civ. Proc. § 384 (1872); Merrill v. Califor-

nia Petroleum Corp., 1G5 Cal. App. 737, 288 P. 721 (1930). Insofar as Sec-

tion 384 permitted all coholders to Jjoin or be joined, it has been eclipsed
by the liberal joinder rules provided in Sections 378 and 379. Although
Section 384 also permitted less than all coholders to join or be joined,

prior case law recognized that, notwithstanding Section 384, under some

~21-




§ 384

circumstances all the cotenants must be joined as parties. See, e.g.,

Solomon v. Redoma, 52 Cal. App. 300, 198 P. 643 (1921); Jameson v. Chanslor-

Canfield Midway 0il Co., 176 Cal. 1, 167 P. 369 (1917). Cf. Woodeon v.

Torgerson, 108 Cal. App. 386, 291 P. 663 (1930). See 2 Witkin, California
Procedure Pleading § 79. The rules determining whether all the cotenants
must be joined are now set forth in Section 389. See Section 389 and Comment
thereto. If compulsory Joinder is not required pursuant to those rules,

nothing prohibits less than all coholders to join or be Joined.

-2p-




Code of Civii Procedure Seetion 383. Compulsery Jolnder of parties

Sec. 15. Seciion 359 of the Cods of Civil Procedure is amended
to read:

3839, A-puvesH-is-an-irndispensable-periy-be-an-aetion-if-kig-abeense
witl-prevent-the -eourd - Frum-randering-any-effeetive - judameni-be twaen-the
partied-ar-weuld-pevisusly-prejudies-nny-povtr-befare-the-court-or-3¥-hia
gnteront-wourd-he-ineguitebly-affesind-er-jeopardized-by-a-Judsmernt-ren-
derad-botvween-the-pariies-

A-parseB-wWhe-ia-neb-aN~iedispensable-party-Eut-vwhose-joindey-wonld
anable-bhe-teurb-to~daterpine-additionnt~eauses-of-neticn-nrigtng-out-of
the-traneceiing-or-seeurreper-invelved-in-tho-pebion-tc-n-conditionaily
ESessRaPy-pariyy

Waen-th-appeara-shat-gn-indispensable-paviy-hap-aok-been-joireds -the
aeurb-shatl -orde p-she -perby-asge riing-the-eause-of-aetien-to-whieh-he-is
indispenaabls-to-bring-piB-~iHr--3f-Re-ta-Rat-then-brenghb-tp;-tho-canrt
shati-aismisg-vwithodb-prejudice-ati-vaussa-sf-aehtoa-ag-bo-which-gush-party
PA-iRGispeRsabie -and-mays -dR~additrou g -digmiss-withenb~arejndice-pay-cause
af-ae%éeﬁwaasertedvhy*avpar%y—whuﬂev?&%iar&m%e;eempiy~wi%h~ﬁheﬁeear%*e

epder-i8~drkfui-wp-negligenks




§ 389

WheR-it-appears-that-a-cordittsasltly-neeassary-partv-has-peb-boeen
joireds-bhe-eour-ahati-order-the-pariy-asperting-the -eauge-sf-notion-4e
ubieh~he-is-eenéitienally~neaessar&-%embriﬁg~h§m«iﬁ*if-he-is-sab&eet-%e
thu-juricdiabion-af-the-couriy-if-he-ean-be-brevgh¥-~in-without- undue
delays-apd-if-hig-jeindez-wiki-net-caues-nRduz-ecmpioxisy-er-detay~in
she-preagecdingds~~If-he-fa-net-ikok-wroughi-igg-khe-cpurb-may-dismiga
witheut-preijudiee-any-enade-af-getion~asgeried-by-a-sarty-vhese-Ffaiture
ta-cemply-with-the-eourtlis-erder-tu-wilfel-or-negliganty

Whznever-a-eeurd-paked-ak-avder-theg~s-porsch-be-bBroughi-inte-an
ashigng-the -penri-pay-~arder-srended-or-gupplomensisl-plondings-er-a-cross-
eeppintat-fited-and-aumpens-thereot~tdaved-and -asrvedy

3¢;-after-addibionnt-cerdibionatiy-geceapary-pariics-have-been
BEaught-fR-peresent-ta-thia-seehiany-the-eeurs-Findg-shad-the-srigl-wiil
be-urduly-ecuplicutied-se-delayed-karause-af-the -number-cf-partics-oF
gnpuses~-af-gatien-invalvoeds;-the-esucti-may-ovder-peparate-brigle-ga-ta
ﬂaeh-pa&%i&e»af~maheesaeh*uthafve?éey-as~$&y‘he-5aﬁ%:

{a) A person who 18 subjeci to gervice of nrocess and whozs joinder
e & L7

will not deprive the court of jurlsdiction over the subject metter of the

aovion shatl be joinad as & party in the action iF {1} in his ebsence come

plete relief cannot be zccorded awong those already parties or {2) he

elaims an interest ralating to the seojiect of the aetion and is 50 situ~

ated that the Qispositics of the action in his absence may (i) as a prac-

tical matter impair or impede bis ability to Drotect that interest or (ii)

leave any of the perscns already parities subject to 2 substantial risk of

incurring deuble, multinle, or otherwise inconsistent ohligations by reason

of his cloimed interesw. IF ke nas not best o joined, the couri shall

grder that he be mads a party.

1
-
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§ 389

(b) If a person as described in clause (1) or (2) of subdivision (a)

cannot be made a party, the court shall determine whether in equity and

good conscience the action should proceed among the parties before it, or

should be dismissed without prejudice, the absent person being thus re-

garded as indispensable. The factors to be considered by the court include:

(1) to what extent a judgment rendered in the person's absence might be

prejudicial to him or those already pariies; {2) the extent to which, by

protective provisions in the judgment, by the shaping of relief, or other

measures, the prejudice can be lessened or avoided; (3) whether a judgment

rendered in the person's ebsence will be adequate; (4} whether the plain-

tiff or cross-complainant will have an adequate remedy if the action is

dismisged for nonjoinder.

(c) A complaint or cross-compleint shall state the names, if known

to the pleader, of any persons as described in clause (1} or {2} of sub-

division {a) who are not joined, and the reasons why they are not joined.

{a) Nothing in this section affects the law applicable to class actions.

Comment. Section 389 is revised to substitute practically in its entirety
Rule 19 of the Federal Rules of Civil Procedure for former Section 389. The
words "without prejudice" have been added to the language of the Federal Rule
in subdivision (b) of Section 389 merely to avoid any contrary impiication that
might be created by the ocmlssion of the samewhat similar provigion formerly
found in Section 389. See Wilson v. Frakes, 170 Cal. App.2d 580, 3 Cal. Rptr.
h3k (1960).

Basically, as amended, Section 389 requires joinder of persons materially

interested in an action whenever feasible. In certain instances, joinder cannot

be accomplished because it would deprive the court of subject matier jurisdiectien.

-25-
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§ 389

For exemple, the federal courts have exclusive jurisdiction over proceedings
against foreign consuls or vice consuls (28 U.S.C.A, § 1351) and, wore impor-
tantly, suits against the United States under the Federasl Tort Claims Act. BSee
28 U.8.C.A. §§ 1346(b), 2679. 1In other situations, joinder will be impossidble
because personal Jurisdiction over the party cannot be achiewved.

When joinder cannot be accomplished, the circumstances must be examined
and a choice made between proceeding on or dismissing the action. The adeguacy
of the reitief that may be granted in a perscn's absence and the possibility of
prejudice toc either such person or the parties before the court are factors te
be considered in making this choice., However, a perscn is regarded as ilndispens-
able only in the conclusory sense that, in his absence, the court has decided the
actiocn should be dismiased. Where the declisien is to proceed, the court has the
power to make a legally binding adjudication between the parties properly before
it.

To the extent that former Sections 383 end 384 of the Code of Civil Pro-
cedure dealt with joinder, those sections are superseded by the permissive
joinder provisicns of Sections 378 and 379 and by the compulsory joinder pro=-
visions of Section 389. See the Comments to former Sections 383 and 384,

Section 389 formerly attempted not only to aveid prejudice to the parties or
absent perscn but also to promote the general convenience of the courts by pre-
venting & multiplicity of suits. As revised, Section 399 takes a different ap-

proach; it limits campulsory joinder to those situations where the absence of &

person may result in substantial prejudice to that person or to the parties already

before the court. BSee Recamendation and Study Relating to Counterclaims and

Cross-Campleints, Joinder of Causes of Action, and Related Provisions, 10 Cal. L.

Revision Camm'n Reports 000 {1971). Section 389 was widely criticized because it
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§ 389

formerly sppeared to require joinder of parties merely for the general convenience
of the courts by preventing & multiplicity of suits. See Friedenthal, The Need

to Revige California Provisions Regarding Joinder of Claims, Counterclaims, and

Cross-Camplaints, 00 Stan. L. Rev, 000 (1970); Comment, Bringing New Parties Into

Civil Actions in California, 46 Cal. L. Rev, 100 (1958); Joinder of Parties in

Civil Actions in California, 33 So. Cal. L. Rev. 428 {1960). However, an examina-

tion of the appellate cases decided since the convenience of the courts provision
was added to Section 380 in 1957 discloses that the provision was not relied upon;

instead, the courts continued to apply the principles enunciated in Bank of Cali-

fornia v. Superior Court, 16 Cal.2d 516, 106 F.2d 879 (1940).

Under the former law, an indispensable party hed to be joined in the action;
until and unless he was, the court had no jurisdiction to proceed with the case.

See, e.g., Irwin v. City of Manhattan Beach, 227 Cal. App.2d 634 (1964). This

absolute rule has been changed; however, practically speaking, the change is
perhaps more one of emphasis. The guidelines provided in Section 389 are sub-

stantially those that have guided the courts for years. See Bank of California

v. Superior Court, 16 Cal.2d 516, 106 P.2d 879 (1940). These guidelines should

reguire dismissal in the same circumstances where formerly a person was character=
ized as indispensable.

As noted above, Section 389 has been revised to conform substantially to
Rule 19 of the Federal Rules of Civil Procedure. Accordingly, the explanatory
note prepared by the Advisory Cammittes in conjunction with the amendment of
Rule 19 in 1966 is particularly helpful in describing the nature and effect of
Section 389. This explanatory note is set out below with appropriate deletions

and additions:
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General Considerabions.

Wnenaver feasible the persons materially interested in the subject
of an action--ses Lhe mors d tailed description of these persons in the
discussion of new subdivicion (3} below-~ghould bz joined as parties so
thet they may be heord and a comolebs disposition made. When this com-~
prehensive jolnder cannot be accomplished--z siteation which may be on-
countersd . . . bzcause of limitations on service of process [and] sub-
jeet matier jurisdiction . . . --ithe cas2 should be examired pregmaticslly
and a2 choice made betuween the aliteynntives of procesding with the action
in the absenca of particular interezted gersons, and dismissing the ace-
tion.

"J

Evea if thz court is mistaken iu i
absence of an interested porson, it deoes not by that token deprive it-
g2lf of the power to adjudicate as betw t ke partiss already bafore
it througi proper sapvice of process. But the court can make a legally
binding adjudication only betwesn the parties actually joined in the
acticil, It is Srue that an adjudication beiween the parties before the
court may on occcasion adversely affzct the absent person as a practical
matter, or isave 4 perty exposed to a later inconsistent recovery by the
absent person. These are Tactors which should be considered in deciding
whether the action should proceed, or should rather be dismissed; but
they do not themselves negate the couri's power to adjudicate mes between
the parties who have been joined.

3 de ision to proceed in the
5
wes

Defects in the Original Rule.

™he foreguing propositions were well undsrstood in the older equity
practice, see Hapavrd, Indespensable Pariyv: The Historical Origin of a
Procedural Phaantom, 61 Colum. L. Rev. 1253 (1961), and Rule 19 could be
and often was appli=zd in consonhsnce with them. But experience showed
that the [original] role was def" tive im its phrasing and did anot point
clearly te the proper basis of decizion.

¥* * * * *

The Amended RBule

New subdivision {(a) defines the persons whose joinder in the action
is desirable, Clause (1) stresses the Sesirability of joining those pere
sons in whose absance the ~ourt would be cbliged to grant partial or
"hollow" rather than carplete relief to the parties before the court.

The interssts that are heing furthered bhers are not only those of the
parties, but alse that of the public in avoiding repeated lawsuits on
the same essantial subject metter. Clause (2}{i) recognizes the impor-
tance of probecting ths person whose Joinder is in gquestion agelnst the
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practical prejudics to him which may arise through a disposition of the

gction in hisg absenc=., Claus2 (2)}{ii} racogrizes ibe need for considerw
ing whether a party may be left, efver the adjadicaiion, in s position
where a person neot joined can subject bhim to a double or otherwise in-
consistent liability., &ee Reed, [Compulsory Joinder of Farties in Civil
Actions,] 55 Mich. L, Rev. 327, 330, 338 {1957); Nots, [ Indispensable
Parties in the Federal Courts,] 65 Harv. L. Rev. 2050, 1052-57 (1952);
Developments in the Law {--Multiparty Litigation in the Federel Courts, ]
71 Harv. L. Rev. o7%, 981-85 (1659).

The subdivision {a) definition of persons to be joinsd is not
couchad in ierms of the abstract hature of their interests "joint,"
"united," "separable,” or the like. See . . . Devzlopments in the
Law, supra, at 880. It should be noted particularly, however, that
the description is not at variasnce wiih the settled aguthorities holding
that a torvfeaser with the usual "jeint-and-sevaral® ligbility is moree

¥ a permissive party Lo an action against snother with like liability.
See 3 Moors's Federal Practice 2153 (2d ed. 1963); 2 Barron & Holizoff,
Federal Practice & Procedure § 5L3.8 (Wright ed, 1961). Joinder of
these tortfeasors continues to be regulatzd by Rule 20 . ., . . [Cal.
Ceodie Civ. Proc. §§ 375, 379. Whers an indembity sction would lie
sgainst a third perscon, the California rule appears to be that the
indemnitor is net an “indispensable,” but is a "conditionslly necese
sary" party., See Stackelberg v. Lamt Transp. Co., 168 Cal. App.2d 174,
335 P.24 522 (1959). In practice, where advantagecus, a defendant-
indemnitee will simply Jjoin his indemnitor by cross-complaint, See
cal. Code Civ. Proc. §§ W2B.10, k28.20,1

If a person as described in suodivision {a){1)-{2} is amenable
to service of procezsz and his jolnder wonid not dsprive the conrt of
Jurisdiction in the sepse of cowpelence over the zction, he should be
Joined es a party: and if he hes not been jJoined, the court showld
ordar him to be broughl inte the action. . . .

Jubdivision {b).-=Uhen a perscn as described in subdivision (a)
{1)~{2} cannot bte made a party, the court is to determine whether in
equity and good conscience the action should proceed among the parties
alresdy befors it, or should be dismissed. That this d=cisicn Is to be
made in the light of pragmatic considerations has often heen acknowledged
by the vourts. See Roos v, Texas Co., 23 F.2¢ 171 {2d Cir, 1927), cert.
denied, 277 U.3. 587 [1928); Hiles-Bement-Pond Co. v, Iron Moulders'
Union, 254 U.S. 77, 8 {1020). The subdivision sets out four relevant
eongiderations drawn from the experience revealed in the decided cases.
The factors arz to a certain extest overlapping, and they are not in-
tended to excluode other considerations which may be applicable in par-
ticular situations.

The first factor brings in a consideration of what a judgment in
the action would mean to the ausentes. Would the absentes be adversely
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affected in a practical sense, and if so, would the prejudice te
immediate and sericus, or remote and minor? The possibhle collateral
consequences of the judgment upon the perties already Jjoined are also
to be sppraised. Would any party be exposed to a fresh action by the
absentee, and i¥ S0, how serions is the threat? See the elaborate
discussion in Reed, supra; of. AL, Swith Iron Co. v. Dickson, 1kl
P.2a 3 {2d oie. 1064YT Caldwell Mfg. Go. v. Unigue Balance Go., 18
F.R,D. 258 {8.D,MN.Y. 14557,

The second fescicr calis atlentiion to the measures bty which praj-
udice may be averted or lezsened. The “shaping of relief€” is a famil-
ilar =xpedient fo this ond. Bee, 2.g., the award of money damages in
lieu of specific relief where the latter might affeci an absentee
gdversely. Ward v, Deavers, 203 F.2d 72 {D.C. Cir. 1653); Miller &
Lux, Inc, v. Hickel, WL F, Supp. 41 {N.D. Calif. 195€)}. On the use
of | nrqzecilvn provisions,” see Hoos v. Texas uC,, supra; Atwood v.
Riiode Tsland Hosp., Teust Co., 277 Fed, 713, 510 (lsi Cir. 1921},
cerl. denied, 257 U,5, 651 (1922); cf, Stumpf v. Fidelity Gas Co.,
2gh F.2d 886 (9th oir. 1961); and the géneral stacement in hatiopal
Licorice Co. v. Labor Bosrd, 305 U.8. 350, 363 (1g40).

Scmetimes the party is nimself able to take measures to avoid
prejudice. Thus a defendant faced with a prospect of & second suit
by an absentee may be in a position to bring the latier into the ac«
tion by defensive interpleader. See [Cal. fode Civ. Proc. §§ 423.10,
428.20; ) Hudson v. Newell, 172 F.24 848, 552 mod., 174 F.2d 546 (S5th
Cir. 1947 Gausz v. Kirk, 198 F.2d4 83, 86 (D.C. Cir. 1952}; Abel v,
Brayton Flying service, inc,, 248 .24 7.3, 716 {5th Cir. 19573{sug-
gestion of possivility of counver-claim under Rule 13(hj}; of. Parker
Rust-Proof Co. v. Western Union Tel, Co., 105 F.24 976 (23 Gir. 1939),
cert. deried, 304 U.S. 597 (1939). So aleo the absentee nay scamebimas
be able Lo averh prejudice to himsel? by volunftarily appearing in the
retioan or intervening on an anelllary basis, See Developments in the
Law, gupra, 7L Harv, L. Rev. at 39Z: Ammot., Intervention or Subse~
guent Joirder of Parties as Affecting Jurisdiction of Federal Court
Based on Diversity of Citizenship, 134 4. L.? 33% (1941} Jehpson v.
Middleton, L?“ 24 535 (7ih Cir. 1904); Kentuocky Natb. aswtﬁfp ',
Buggins, 1b) F.2d 1011 (5%h Cir. 1G48]; McCemb v, MeCormack, 159
Food alﬁ (Sbh Cir. O4TY.  The court should consider whﬂthel this, in
turn, would impose vodue bardship obn the sbseatee, (Por the possi~
bility of the cowri's informing sn absentee of the pendency of the
action, see Comment uander sebdivision {c} below. )

The third Jactor--whether an "adequaie" judement can be rendered
in the absence of a glven person~-cails atienticn to the extent of
the relief that can be zoocorded amoug the parties Jjoined, J¢6 reshes
with the ciber Ffactors, especially ths "shaping of relief" mentioned
under the second factor. Cf. Kroese v, General Sieel Castings Corps.,
V79 F.2d 760 {3d Cir, 983}, cert, depiad, 330 T.S, 953 {1950).
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The fourth LoT, i Lo The practical elffects of a dismisssl,
indicates Lhat the court should considsr wiether fthere ig any assurance
that the plsintiff, if dismissad, =ould sue affeciively in anocther forum
whbv“ bﬁttar Jaoinder would be possibla.  Sse Fiizgersid v, Ha vres, 2k

2a k17, h20 (33 Cir. 1957} ¥ouke v. Schenswerk, 197 F.”i 235, 236
{Sth Cir. 1“5”}; ef. Warfield v, Harks, 100 F.24 1?3 {5¢h Cir. 1951}.

The subdivisios uses the word "indispenzable" only in a conclusory

seuse, that is, a person is "regsrded as indispensabie” when he cannot
be made a party and, unon considersiion of the facters above mentioned,
it is determined thai in hie absence it would bz preferable fto diswmise
the anrtion, rath Uhan Lo retain i,

A person may b ac‘éed. az a party at eny stage of the action on
motion or on She court's nlilsiive , . . 3 and a motion to dismiss,
on the ground thas 4 persen hos nes been joined ari Justice requires
that the zceiinp should noe procesd in his ab may be made g5 late
a5 the triasl on the merits + » . However, whan the asoving party is
seching dismissal in order proteot ham iell spainst a later suit by
the absenl porson (subd‘”'s (e}fe){if)}, and iz not sesiing vicar-
iously to protect the absent perscn against a prejudicisl Judgment
(subdivision (a}{2}{i)}, nis wndue delay ic making the moticn can
vroperly be counted agsinst him as ¢ reasen for denying the mobion.

A jelnder guestion shouid be decided with ressonable prompihess, but
decision may properly be defeprred 17 sdequate information is not avail-
able st the time., Thus the relaticnship of an absent person to the
action, ard the praciicail =2ffvcis of an adjudicetion vpon him and
pthers, may not bz sufficisntly revealed gt fhe pleading stage: in

such & cast 1t would be snproprizte to defer decision until the aotion
wis further sdvanced. . . .

.
1o
ior
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Subdivisios fro] parallels ths rwpﬂﬂ"“zsor sundivision {c} of
Relzs 4. Tn some situstions it may be desirable to adviae o parson
whoy has nat | ined i s pending, and

fact uhat the ackion is
i aoreficn wmay i

in paviicuisr Ga
ap other infoarsal nolice to

this intormation
thie abgentes,

Subdivision (4] ra eats ine exception contaloed in the Pirst
ciauoe of the ﬂrviﬂnh-mur subdiviaion {a).




Code of Civil Procedure Section 396 {Conforming Amendment)

3

Sec. 16. Section 306 of the Code of Civil Procedure is amended to
raad:

305, If an action or proceading is commenced in e court which lacks
jurisdiction of the subject mather thersof, as dsiermined by the coamplain
or petititon, if there ic a court of this Stale which hes szcn jurls-
diction, the sctior ov procesding shall not be dismissed {except as pro-
vided in Section 581k, snd as provided in subdivision 1 of Section 581
of this code) hut shail., on the aspplivetion of cither paxrty, or on the
court.’s own motien, be transferred Lo 8 court having jurisdiction of the
subject mutter which mway be agresd vpon by ihe parties, or, if they do
not agres, Lo a court having such jurisdictlon which is designated by
lav g8 a proper ecourt for the frisl or determinetlion thereof, and it
ghall thereupor be entered andc preosacuted in the court to whieh it is
transferraed as if it had heen commenced therein, all prior proceedings
being saved. In any such vase, if summens is served prior to the filing
of the action or procesding in She court to which it is tramsferred, as
to any dafennant, sc sarved, wha hag nob appezrsd in the aciion or pro-
caepding, the time to apsway or otharwise nlead soall daie from service
upon such defendant of written notice of the.filing of such sction or
nroceading in Lhe court to whichk it 15 Lransferrsed.

If sn action or procesding i3 cogmepced in or transferred to B court

)

which 285 jurisdiction ol iLhe subiect zatiter thereof gs determined by the
tagplaint or petition, snd it therecafier appears from the veriiled pleadir

or abt the trial, or hearing, that the determination of the action or pro-

ceeding, or of 2 eecunderelaide-or-ef-a cross-complaint, will necessarily
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involve the determination of gquesiions not within the Jurisdiction of the
court, ir which the zetion or proceeding is pending, the couri, whenaver
such lack of jurisdiction sppesrs, must suspend all turther proceadings
therein and transfer the sction or proceeding and certify the pleadings
{or if the pleadings be oral, & transcript of the same), and all papers
and nroceedings therein, to a court having jurisdiction thereof which may
be agreed upou by the partisg, ar, it they deo pot agree, to a court having
guch jurisdiction which is desgipgvated by law as a proper court for the
trial or determinetion thersof.

Ln action or procesding which is transferre&_undﬂr the provisions of
thig section shall be deemad to bheave been comenced at the time the com-

(:: plaind or petition was filed in the court from which it was origirally
transferred,

Hething hersin shall be censtrusd to preclude or affect the right to
ewend the pleadings as provided in this code,

Nothing herein shall be copstrusd to reguire the superior court to
trangfer sny astion or procesding because the judgment to be rendered, as
determined at the triml or hearirg, is one which might have been rendered
by a municipal or juostice court in the smme counly or city and county.

In any case whare the lack of jurisdiction is dus solely to an excess
in the amount of the demend, the excess may be remitted and the action may
continge in the court whers 1% iz pending.

Upobh the making of an order for sucn transfer, proceedings shzll be
hed as provided in Section 399 of thiz code, the costs and fees thereof,

(:: and of filing the case in the court to which trensferred, to be paid by
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the plaintiff vnless the court ordering the transfer shall otherwise
direct. I the party cbligated to pay such costs and fees shall fail to
do so within the time specifically provided, or, if none, then wifnin
five (5} da}s after service of notice of the crder for transfer or as
to costs and fees, then any varty may pay soch costs and fees and, it
tther than a party originally obligated to do so, shall be entitled to
credit therefor or recavery thereor, in the same manpner as is provided

in S=etion 309,

Comment. The amendment of Section 396 merely deletes the refarence to a
"eounterciaim.” Counterclaims have peen abaolished; claims tnat formerly were
asserted Bs countercleims are now asserted as crossg-~complaints. See Code of

Civil Procedure Section h2B8.20,




—

Code of Civil Procsdure Section 422 (Repealed)

-

Bec. 17. Section 22 of the Code of Civil Procedure is
repealed.

LEEQn—?he-aniy—p&eaaéngs*ai;sweé#an~the-gar$*sf-the-plaiati#f
Sres

Ir--~Fho-ecespkaiatbs

Ao r=Phe~depsrar-£a- vRe~SRAWEPS

Zeenbhpr-damrecy-s0-the -eress-campludaiy

Uz ~-the-snawer-to-the-cross- cauplnings

Apd-ep-the-paré-af-she-defendant:

frv~PRe-demurrer-ta~the~eomplainis

Br--Phe-pREwers

A= ~Fhe- epoag-rompiainkt

by enifhe-demurres-to- she~aBEWe F- 53+ the~ crezs-compiaint,

{Ip-duetiee-sonrkay-the-plendirgs-are-set-required-te-be-in
BEy- wartienio - Ferny - ai-pusi-bo-suoi-2 8- ke~ enfble~g-perian-of
COmMST-ARALPHE0 nd dug - Ee- e - Wit k-4 o~ intendeds - LR~ Juniiee- courtay
the-pirvdifipy-mayy-eneepi-the-eouplo int, ~or-erosg-compiaini-pe
ar&i—ar~ia»wr&%éﬂg¢~neeé-Emﬁ-be—veyéfieég;aﬁiesa-ethefwise~§rea
wided-dn-thdeoditiaswdfednmwridingy-muai-kbe-Fijed-with-the~Jjudged

$§-arais~-an-entpy-ef-theire substanee-pmst-be-pade- iA-the-doeketa)

Comment. The portion of Tormer Section 422 that snumerated the per-

mizsible pleadings is superszded by Section #22,10; the portion relating

to pleadings in jusbice courtes iz supersaded by Section Lgp, 20,




Code of Civii Procedure Secticn L22.10, Fermissible pleadings emumerated

Sec. 1R, Section L22.10 i added to the (ode of Civil Procedure,

h£2.10)  Tae pleerdings sllow=d in oivil actions are complaints,

demurrers, answeyrs, and oross-complainis,

Camment. Secilon 4272.10 supersedes the first paragraph of former Code of

Civil Procedure Sectico 22, However, unlike Section 422 which specified the
pleadings to which a4 demurrer or mnawsr could be filed, Section 422.10 merely
lists the plesdings allowed; the circumstances where 2 pariicular plesding is
reguired or permitted are specified irn subsequent sections. See alse Code of
Civil Procedure Section K1Ll.10 {"A civil sction is commenced by filing a come
plaint with the court.”}, fhe pleadings Lnat can reguest affirmative
relief are complaints and cross-compiaints; & ccunierclain is no longer

ermitted.  See Section &28.89.
%




Code of Civil Procsdure Sectics 422.20. Fleadings in Justice couris

<.

Sec, 10 . fection h22,20 is added to the Code of Clvil Procedure,
to read:

422,20, {a) The rules stated in this s

0

i
o
oF
[N
(o]

n apply only to pleadings
in jusgtice courts.

{t) The vleadings are noi required to be in any particular form but
must be such as bo eneble a porson of common gnderstanding to know what

ig intended.

™

{¢) Tre ccmplaint or a cross-complaint shall oe in writing. Other
pleadinge may te oral or in writing. 1f the pleadings are in writing,
they skall be filed with the Jjudge. IT aral; an entry of their substance
shell be made in the dochket.

(2} A copy of the account, uoie, bill, bond, or inazrumenﬁ upon which
the cause of sction is based is a sufficisnb complaint or crnsg-complaint.
an orneywise providad iz this title, the pleadings need

nes b verified.

Comsent. Subdivisions (a), (b}, (c), 2nd (&) of Section 522,20 continue

without substantive char socond naragraph of former Code of Civil Pro-

cedure Sechion 422, Subdivizions {a) and {3} cortioue & portien of subdivi-

[

sion 3 of formey Code of Civil Procedurs Section k25 excepl that sdbdivision

4

{&) applies te both compiaints and crogs-compiaints while Section B26 by its

-

terms applied Lo “compleints.”




Code of Civil Prgecedure Section h22.30. Caption for pieadings

Sec. 20 . Bection 422,70 is added to the Code of Civil Procedure,
to read:
Z2.30. Brery plesding shall contain a caption setting forth:
(a) The name of the court and county, and, in municipal and juse
tice courts, the name of the judicial district, in which the ection is
brought; and

{b} The title of the actips.

Comment. Section 422,30 retains the substance of the portion of subdivi-
sion 1 of former Section 426 which presovibed the caption to be used on a con-
plaint. However, unlike the provision of former Section 426, Section 422.30
applies to all pleadings rether than merely to the compleint. This extension

of the captlon requirement is consistent with former practice. (a2l. Rulez of

Ct., Rules 201(c){Superior Court), 501 (municipal court).




Code of Civil Proecsdure Section 422.50. Names of parties in title of sction

Sec. 21, ESection H22.40 1s added to the Code of Civil Procedure,
te read:

422.%0, In the complaint, the titls of the action spall include
the pames of all bthe parcies; but, except as otherwise provided by statute
or rule of the Judicial Council, in other pleadings it is sufficient to
stale the name of the first pariy on each side with an appropriate indica-

tion of other parties.

Comgent. GSection oz 4G contirues the requirewent Formeriy found in sub-
division 1 of former Section 426 that the complaint inmclude the names of the
parties =nd adds a new provision applying to other pleadings. The inclusion
of the phrase et 8l." would be "an appropriate inﬁication of other parties”

for the purposes of Seatiou 422,40, sentlon 422.40 is baced on the second

sentence of Rule i0{a} of the Federsl Rulss of Cilvil Procedure.




Code of Civii Itccedure Bactions &85, 420, 42ba, 426c, and L27 {Hepesied)

Sec, 22. Chapter 2 {ccamencing with Secticn 425} of Title 6 of

Part 2 of the Code of Civil Procedure is rzpealed,.

Comment. Section 425 has heen repealed as unhecessary because it dupli-

cates Code of Civil Procedure Section &11.1?)

s e e A T e A P v st

R

—
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{Tre repmalining sections 1o Chapter 2 are superseded by the new provision

of the Code of Civil Procedure indicated below:

Repealed Provision Wew Provisien

Section L2E

Subdivision L Section 422,30 {caption)
Section 422.40 {pames of parties)
Subdivision 2 _ _ _ _  Eecticn 425.10
Subdivision 3 _  _ _ _ Section 422.20 (justice courts)
Section 425.10 (demand for relief)
Section 429.30 {infringement of rights in
production)
Section ¥26a Section 429,20
Section 420c Secticon 429,10

iR

o

sclion 425.20 {separate statement of causes
of action}
ection 427.10 (joinder of causes)

Section 427

s e T ree e e e

i

Nete: The repealed sections in Chapter 2 read ns follows:

425, Complaint, {irst pisading. The first pleading on the pard
of the plaintiff is the canpisind.

L26. The complaint must contain:
L. Thz title of the action, the name of the court and county, And,

in municipal and justice courts, the nsme of the judicial district, in
which the action is brought; ithe names of the partiss to the sction;

. 1Ty




ENEN |;”“ 1’}?’ . I_:_r;v’-'n..:_

"2

Z. A statement 2 stituting the cguse of smction, inm
ordinary and con isa language

3. A demend of the relizaf which the plaintiff clsiws. IF the re-
covery of money or damages he Jdemanded, the amount thereof must be stated;
provided, that in Jusbloe court:z, a cupy of the sccount, note, bill, bond,
or instrument updn which the sctinn is based is a sufficient coamplaint
If the demand be for relief on account of the alleged infringement of the
plaintiff's rights in and to a titerary, avtistic or intellectual produc-
tion, there must be stiached to Lthe cowpleint a copy of the production as
to winich the infringsment iz clﬁ%mei and a ~opy of the alleged infringing
production., I¥, by reason of hulk or the nature of the production, it is
not praciicable teo atiach a ¢copy to the compialnt, thai fact end the rem-
song why it iz impranticable o siilech a copy of the production o the
carplaint shell be alleged: apd the court, In connection with any demurrer,
mEotion or other proceedings in the cause ip which a knowledze of the con-
tents of such preducticon mey e necossary or desirable, shell make such
order for a riey of the production oot atiached as will salt the zonven-
ience of the court, to the end that the coatents of such production may
be deemed to be a part of the complaint to the szame extent and with the same
Foree asz though such production had besn capable of being and had peen zat-
tached to the complaint, The altachment of any such production in sccordance
with the provisions bereof shall not de deemed a making public of the pro-
daction witliin the meaning of Section 983 of the Civil Code.

L2Ga, In s proceeding for disscolution of marrisge, lzgal separation,
ar for a declaraticn of vold or »01d&b19 marrisge, there szhail be furnished
to the zounty clerk by the petiiionzr at the time of {filing of the petition.
or within 10 days therenfter end before the date of the first hearing, that
irformetion, reguirsd o be ooilectsd by the Stele Registrar of Vital Sta-
tistics, in the menper specified under Chapier £.% (commencing with Ssc-
tion LO%WO)Y of Division ¢ of the Health and Safe ty Cods.  The clerk shalil
gccept ths peiilion for filing. whether or not zeid informmtion ie then
furnished. AL any tiwme after the Filing of the petitioen, the respondernt
way ailse fornish sach information, whether or rot it has been first for-
nished by *h2 petitionsr. The clerk shell take a1l ministerial steps re-
quired of him in the procesding, whelher or not such informetion has been
furnished; but the clerk shall sdvise the courtv, at toe time set for any
hearing, 14 at sech time 7o party hag Toroished such information. In such
cases, the court may deciine to besr any matier encompassed within the
proceeding iT good cause for such failere to furnish information has neot
been shown.

The coart’s inguiry in gueca cased shali be confimed solely to the
gusstion of the sxuistence of good cszuss r not foenilaning the information:
and such repord and the rcentents thereef shall rnot e adnizsidbie in evie
gerce and shell not be furnizhed to the court,

L26¢,  Ip e proceeding for dissolutlion of marriage the petition must
get Torth among other matiers 55 neas as can be asceritgined the fellowing
Tacts:

{3} The stmie or coonity in which the partiss were married.
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{2) The date of marriage.
{3) The date of separation.
(L) The vumber of years {rop warriage to separation.

{5) The nmuber of chiidren of the marriage, if any, end if none a
gtatement of that fact.

{6} The age and birth date of each minor «hild of the warriage.

(7) The social security numbers of the husband and wife, if available

and if not svellable, & statement to such effect.

27, The plaintiff may unite several causes of action in the same
costplaini, whers they all arise cul of:

L. Contrscis, express or implled. An zoilon brought pursaant to
Section 1692 of the Civil Code shall be deemed to be an action upon an
implied contract within the weahing cof that term as used in this sectionm.

2. {laims to recover specific real properdy, with or without damagee
for the withhoiding thereof, or for waste committed thereon, and the rents
and profits of the sanme.

3. Clsins to recover specific personsl property, with or without
damgges for the withhcldiing thereof.

L, Claims azainst s trustee by virtue of a contract or by operation
af law.

5. Injuries ho charnoler.
f,  Injurizs o person.
F. Injuries Lo property.

8, Claims arising out of the same {ransaction, or transactions con-
pected with the same subjieot of action, and not included within one of
the foregoing subdivisicns of +his cavtion.

3. Aoy and all <laims for injurizs arising ovt of & conspirscy,
whether of the same or of different character, or done at the same or
different times.

The causes of asticn so united must zll velong to one only of these
riasses excent 235 provided in cases of conspiracy, and must affect all
the parties to the action, and not require difierent places of trial, and
must be gepavately stated: bub en action for mallcites arrest and prose-
cublon, or either of ihem, wey be uniited with an soticn for either an

=l
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injury to charscier or o the person; provided, towever, that in any
action brought by the husbend and wife, to recover damages caused by
any injury Lo the wife, ail cunseguential dameges suffared or sustained
by the husband alene, including less of the services of his said wife,
moneys expsnded and indebtedress incurred by reascn of such lnjury to
his said wife, may be alleged and recovered without separately stating
such cause of sction arising cut of such consequentisl damages suffered
or sustained by the hushand: provided, further, thah causes of action
for injuries to persorn and irjuries to property, growing cuf of the same
tort, may be joined in the same ccmplaini, and it is not reguirsd that
they be stated seperately.
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Sec. 23 . Cnapter 2 {(commencing with Section 425.,10) is added to

Title 6 of Part 2 of the Code of Civil Procedure, to read:
CHAPTER 2. PLEADINGS DEMANDING RELIEF

Article 1. Genersl Provizions

Code of Civil Procedure Section 425.10. Content of pleading demanding relief

425,10, A complaioi or cress-complainit shall contain both of the
foliowing:

{a) & statement of the facis ccnstituting the cavse of actien, in
ordinery and concise language.

{b} A demarad for judgment for the relisf to which the pleader claims
he is entitled. I the recovery of money or dameges be demanded, the

amount thereof stall be stated.

Comment,  Section 425,10 continues reguirements formerly found in sube

divisior 2 ard sebdivision 3 {rirst portion) of Code of Civil Proce-

dure Sactick 426. However, Section 425.10 spplies to both complainis and

cross-complaints while Section 426 by its terms applied to "ccmplaints.”

.
i
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Code of Civil Ficeedure Sectlon 42%.:20. Separate stotement of causes

U25.2¢. Causes of sction need not be separately stated unless

separate statement is necessary to aveid confusion.

Comment. Section 425.20 supersedes the portion of former Code of
Civil Proecedure Seotion 457 thau related to the separate siatement of causes
of action. Bection k25.20, which requires & sererate statement of causes of
action only where necessary to avold confusion, serves the seme basic par-
pose B3 Rule 10(h) of the Federal Rules of Civii Procedure {"Bach claim
founded upon & separate transaction or ccewrrence . . . shall be stated in
& separate count . . . whenevir a separation facliitates the clear presenta-
tion of the matters set forth”}. Former Section 427, which reguired that
each cause of actisn be ssperstsly stated bub provided exceptions for certain
types of frequentiy oceccurring cuuses of actiocn, was criticized as tending to
"encourage prolixity and uncertalnty in the statement of the faols consti-
tuting the cmuse or cauges of asstlon.” 2 Witkin, Califorcis Procedure

Pleading § 497 (1954). 3See Recommendation and Study Relating to Counter-

elaims and Cross-Coampleinte, Jolader of Causes, and Belated Provisions,

10 Cal. L. Revision Com:'n Reports 000 {(1971}. Section L25.20, on the

other hand, reguires thet, in addition io the former regquirement of showing
that causes of action sre not separately stated, the party objecting to the
pleading must show that it iz confusing becrnuse the cauwses arse not separately
gtated. Thils new requirement iz %rtenﬁ&d to avoid the prolixity and uncer-

tainty that scmetimes resulted under the fopmer ruls.

e




Article 2. Compulgory Joinder of Causes of Action

Code of Civii procedure Hection Kid. 10, Teliwitions

426.10. As used in this article:

(a) "Compiaint” muans a camplaint or cross-complaint.

(t} "Plaintiff" means a person who files and serves a compleint or
crosgs-compleint.

{c) "Relatsd cause of zciion” means a cause of ection which arises
out of the same transaction, cecurrenc

o, Qr series 2f transastions or

geourrences as bhe cause of acstios which the plaintifl glleges in his

complaint.

Caument. The definition in Section 426.10 of "related cause of action®
provides a convenient means for referring 1o a cause of action which arises
out of the scame transaction or occurrence. As under prior law (former Code of
Civil Frocedure dection 439}, supdivision {¢} includes a series of related

acts or cenduct. Brunswig Druw Co. v. Springsr, 55 Cal. App.2d 4L, 130 P.24

~

758 {(1942){"transsction” means it oF acts and mutuasi conduct

{0
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of the parties}; Sylvester v. Soulsburg, 292 Cul. App.21°1U%, &0 Cal. Rptr!

212 {1967 in suit by verders deo terminels costract dor gale o realuy and
1 {190T

personaliy, to guiet titls to realty. wnd Lo Toracloze chatisl mortgage, the

entry by vendors uncn veal vroperty, the lakiog possession of persopal properiy,
and the remairing in noesassion Tov & time wers a continuous series of acts and

o single trensaction giving rizs to purchasers' claim for damages for trespass };

Holmes v. David H. ¥ricker, Tno., 265 sdv. Cal. App. 035, 71 (2l. Rptr. 562

{1968} {autemobile accident giving rise to separate causes oi action for damages

to property and for personal 1pJuvv is single "transaction”).




Code of Civil Procedure Section 426.20., Compulsory joinder of related
causes of action

426.20. Except as otherwise provided by statute, if the plaintiff
fails to zllege in his complaint & related cause of action which {at the
time his cemplaint is filed) he has against any party who is served or
who appears in the acﬁion, all his rights againat such party on the related

cause of action not pleaded shall be deemed weived and extinguished.

Comment, Section 426.20 requires a party to join all causes of action
arising from the transaction or occurrence pleaded in his complaint or cross-
camplaint. (See Section 426.10 defining "complaint,” "plaintiff,” and "related
cause of action.™)

This requirement results normaily under the rule in those jurisdictions which
follow the so-called operative facts theory of a cause of action for res judicata
parposes., However, California has followed the "primary rights" theory of a
cause of action, and res judicata applies cnly where the cause not pleaded is
for injury to the same primary right. BSee 2 Witkin, California Procedure Pleading
§ L1 (1954). HNevertheless, even where different primary rights are injured, col-
lateral estoppel would bar an unpleaded cause of action if precisely the same
factual issues are involved in both actions. BSee 2 Witkin, Cslifornia Procedure
Pleading §§ 11-22 (1954). The rule provided by Section 426.20 is consistent
with the former California practice relating to counterclaims under repealed Ccde~
of Civil Procedure Section 439. For further discussion, see Friedenthal, Joinder

of Claims, Counterclaims, and Cross~Complaints: Suggested Revision of the California

Provisions, 23 Stan. L. Rev. 1, 12-14 (1970).
Only related causes of action that exist &t the time the party files his com-
plaint or cross-ccmplaint must be Jolned. Thus, for example, although Section

426.20 may operate to bar an unpleaded related cause of action for dsmages

T
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accrued at the time of filing a complaint, it does not bar a later action for
recovery of damages accruing thereafter for which the party did not have a cause

of action existing at the time the complaint was flied. Cf. Chavez v. Carter,

256 Cal. App.2d 577, 64 Cal. Rptr. 350 (1967), relating to compulsory counters
claims.

Service on or appearance of a particular party determines whether a related
cause of action sgainst that party is required by Section 426.20 to be alleged
in the complaint cor cross-ccmplaint. Thus, if a particular party is not served
at all and makes no appearance, Section 426.20 does not bar a related cause of
action againet him. Moreover, Section 426.20 does not apply under certain
circumstances because of jurisdictional considerations. See Section 426.40.

Section L26.20 is inapplicable to specinl proceedings and actione in small
claime court. See Section 426.60. BSee also, e.g., Civil Code Sections HOOL and
h363 (Judieial Council rules governing proceedings under Family Law Act), Spee
cific statutes may allow the splitting of causes, and these statutes prevail
over Section 426.20. See, e.g., Civil Code Bection 1951.k. Section 426.20
has no effect on the independent application, if any, of the rules of res judi-
cata (including the rule against splitting a cause of action) and colleteral
estoppel.

It is important to note that a court must grant a party who acted in good
faith leave to assert a related cause of action not pleaded unless the grant of
such leave will result in substantial injustice to the opposing party. See
Section 426.50.

=48
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Code of Civil Procedure Seetion 426,30, Compulsery cross-complaints

426,30, {a} Bxcept as otherwise provided by ctalute, if a party
against wham a compleint has been Filed and served {sils to allege in a
¢rosg-complaint any related cause of action which, at the time of serving

oo

nis answer io the complaint, be has against the plaintilf, all his rights
sgainst the plaintiff on the related cause of action not gleaded shell be
decmed waived snd sxoinguished.

fp) Thiz section dnes net apply if either of the following are estab-
lished:

{1) The court in ubich the action iz pending does nob have jurisdle-
tion to render 2 persconal judgment ageinst the pearson whe failed teo plead
the relnted cause of action,

(2} The person who failed to plead the relaied cause of action did

not file an ansver to the complaint against him,

e,

a) of Bection 426,730 continues the substance of

Comment, Subdivision {
the former campulsory couantercleim rule (Tormer Code of Civil Preocedure Secw
tion 433}. Heowever, zince the zuepe of a cress-corplaint 18 expanded to in-
clude claims which would not have met the “dafeal or diminish” or "several
Judgment” regquirements ol the former counterclaim statute, the scope of the
former ruale i1s expanded by Section B26.30 to incliude sowe causes of action

that formerly wers not campulzory. Comparce Hill v, dnidow, 100 Sal. App.2d

. - . - Y e e e . -y :
37, 222 P24 262 {1950} (labter action by purchacer o recover meney paid
undar lamd sile contrast tareed for fatlure S zzzerd it 0y countercisim in

- A3 LT PR S, ] b S - s ] g e 'y ,y P
prior guiet titiaz sacvion), with Hanos v, Ooffoe, 712 2al, ¥77, 750, 300 P
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963, {1931)("The camplaint seeks to quiet title; the counterclaim is for
dameges. The granting of the recovery prayed for in the counterclaim would
not diminish or defeat the plaintiff's recovery; it would not affect the relief
demanded in the complaint in the slightest degree."}, See discussion in

Friedenthal, The Need %o Revise California Provisions Regarding Joinder of

Claims, Counterciaims, and Cross-Complaints 39-56 (mimeographed draft 1970).

Only related causes of action that exist at the time of service of the
answer to the complaint on the particular plaintiff are affected by Sectioen
425,30, See the discussion of a similar requirement in the Comment to Sectien
426.20,

Subdivision (b) is designed to prevent unjust forfeiture of a cause of
action. Paragraph (1) treats the situation where a party is not subject to a
perscnal judgment, jurisdiction having been cbtained only over property owned by
him. In this situation, although the party sgainst whom the camplaint (or cross-
complaint) is filed is not required to plead his related cause of action in a
crosg-complaint, he may do so at his election. If he elects to file a crosse
complaint, he is required to assert all related causes of action in his cross-
complaint. Paragraph (1) is similar to Rule 13{a)}(2) of the Federal Rules of
Civil Procedure. See Section 426,10 (defining complaints to include cross-
complaints).

Paragraph (2) of subdivision {b) permits & party to defeult without wejving
any cause of action. If the party does not desire to defend the action and a
default judgment is taken, it would be unfair if an additional consequence of

such default were that all related causes of action the party had would be

waived and extinguished.




§ Lab.30

Note that Section 426.20 does not apply under certain circumstances or in
speciasl proceedings or particular types of actions and that merely because Sec-
tion 426.30 is not applicable does not preclude application of the rules of res
Judicata or collateral estoppel. B8ee the discussion in the Cament to Section
426.20. A court must grant to a party who acted in good faith 1leave to assert
a related cause of action he failed to allege in a cross-camplaint if, prior to
trial, the party applies for leave to assert the cause unless the granting of
such leave will result in substantisl injustice to the cpposing party. BSee

Section 426.50.




Code of Civil Procedure Section 426.40. Exceptions to compulsory joinder
reguirement

426.40. This article does not aspply if any of the following are

established:

(&) The cause of action not pleaded requires for its adjudication
the presence of additional parties over whom the court cannot acquire
Jurisdiction.

(b) Both the court in which the action is pending and any other court
to which the action is transferrable pursuant to Section 396 are pro-
hibited by the federal or state constitution or by a statute from enter-
taining the cause of action not pleaded.

{e¢)} At the time the action was commenced, the cause of action not

pleaded was the subject of another pending action.

Comment. Section 426,40 is required to prevent injustice. Subdivisions (a)
and (b) prohibit waiver of & cause of action which cannot be maintained,

Subdivision {a). Subdivision (a) uses langusge taken from Rule 13{a) of the

Federal Rules of Civil Procedure. See also Code of Civil Procedure Section 389
{joinder of persons needed for just adjudication).

Subdivision {b). Subdivision (b) of Section 426.40 is designed toc meet Prob-

lems thet may arise when the federal courts have Jurisdiction to eanforce a cause
of action created by federal statuie. In some cases, state courts have concurrent
jurisdiction with the federasl courts to enforce a particular cause of action., For

example, such concurrent jurisdiction exists by express statutory provision in

e
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actions under the Federal Employers' Liability Act. 45 U.8.C.A. § 56. More-
over, even though the federal statute deoes not contain an expresas grant of
concurrent jurisdiction, the genersl rule is that state courts have concurrent
Jurisdiction to determine rights and obligations thereunder where nothing ap-
pears in the statute to indicate an intent to make federal jurisdiction exclu-

sive. Gerry of California v, Superior Court, 32 Cal.2d 119, 122, 194 P.24 689,

{1948). 1In cases where the state and federsl courts have concurrent juris-
diction, if the cause of action created by the federal statute arises out of
the same transactlon or occurrence, Section L426.30 requires joinder in the
state court proceeding, and subdivision (b) of Section 426.40 is not applicabdle. -

In some casea, the federal courts have exclusive jurisdiction of the

federal cause of action. See 1 Witkin, California Procedure Jurisdiction § 38

(1954, 1967 Supp.). In these cases, subdivision (b} of Section 426.40, recog-
nizing that the federal cause of action is not permitted to be brought in the
state court, provides an exception to the compulsory joinder or compulsory
crosg-camplaint requirement,

Under scome circumstances, more complex situations mey arise. For example,
if the claim which is the subject of a state court action by the pleintiff
arises out of the same transactiocn &z a claim which the defendant may have
under both state and federal anti-trust acts, the defendant must file a cross-
complaint for his cause of action under the state Cartwright Act (Business and
Professions Code Section 16700 et seq.} in the proceeding in the state court
to avoid waiver of that ceuse of action under Section 426,30 and must assert
his federal cause of action under the Sherman Anti-Trust Act in the federal
court (since his cause of action under the Sherman Anti-Trust Act is one over

which the federal courts have exclusive jurisdietion)}. Thus, in this instance,
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defendant's state actioh must be brought as & cross-complaint and his federal
action must be brought as an independent action in the federal courts. Sub-
division {b) makes clear that his inability to assert his federal cause of
action in the stete cowrt does not preclude him from bringing & later action
in the federal court to cbtein relief under the federsl statute.

Subdivision (¢). Subdivision (e¢), which makes clear the rule regarding

pending actions, is the same in substance as Rule 13(a)(1) of the Federal

Rules of Civil Procedure.

5l
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Code of Civil Procedure Section 426,50. Permission to assert unpleaded cause

426.50. (a) A party who, in good faith, fails to plead a cause of
action subject to the requirements of this article, whether through over-
sight, inadvertence, mistake, neglect, or other cause, shall upon appli-
catio® to the court prior to trial be granted leave to assert such cause
unless the granting of such leave will result in substantial injustice to
the cpposing party.

(v) If a party fails to plead a cause of sction that he is required
to plead under Section 426.20 and a cross-complaint is thereafter filed
against him, he may, without obtaining leave of court, file a cross-

complaint alleging the cause of action that he earlier failed to plead,

Comment. Subdivision (&) of Section 426.50 makes clear that leave should
be freely granted to plead a compulsory cause prior to trial: The court must
grant leave to mssert the cause if the pariy requesiing leave acted in good
faith in failing to plead the cause unless granting leave will result in sub-
stantial injustice to the cppoeing party. If the party failed to plead the
related cause of action because he did not know he had such cause, for example,
the court should grant leave to assert the cause except in very extreme
circumstances. The rule provided by subdivision {a) is similar to, but more
liberal than, Rule 13(f) of the Federal Rules bf Civil Procedure.

Subdivision (b) integrates the operation of Sections L426.20 and 426.30.
For example, a plaintiff may either inadvertently or by design fall to plead
a related cause of action pursuant to Section 426.20 (compulsory joinder of
related causes of action). If a cross-complaint is subsequently filed agsinst
him, he may then plead by way of cross-complaint the cause of sction that he

earlier fasiled to plead in his original complaint. Ordinarily, the same
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result could be accomplished by cbtaining leave of court under subdivision (&)
to amend the original complaint. Subdivision (b) provides an alternate pro-
cedure without need to pursue an application to the court.

Section 426,50 does not affect any other provisions that may provide re-
lief from failure to plead a compulsory cause even where relief would not be
available under Section 426.50. For example, after trial has begun, leave to
file a cross-complaint (Section 428.50) may be granted. Likewise, Section
426.50 does not preclude the granting of any relief which the party may be

entitled to obtain under Section 473 of the Code of Civil Procedure.

-56-




Code of Civil Procedure Section 426,60. Special proceedings and small clsims
actions excepted

426.60. (a) This article applies only to civil actions and does not
apply to special proceedings.

(b) This article does not apply to actions in the small clsims court.

Comment. Section 426.60 limits the application of compulsory joinder of
causes to ordinary civil actioms.

Subdivision (a). Subdivision (2) makes the provisions for campulsory

joinder of causes inapplicable to specisl proceedings. The statute govern-
ing s particular special proceeding may, of course, provide compulscry Join-
der rules for that proceeding, and Section 426.60 has no effect on those
rules. Likewise, the fact that this article is not applicable in special
proceedings does not preclude the independent application, if any, of res
judlicata or collateral estoppel.

The extent to which former Code of Civil Procedure Section 439 (campul~

sory counterclaims) applied to special proceedings was unclear. Cf, Baccioceo

v. Curtis, 12 cal.2d 109, 116, 89 P.2d4 385, (1938) (court stated that res
judicata did not bar subsequent action by lessee to recover deposit paid to
lessor where lessee friled to assert his claim for return of deposit in ear-
lier unlawful detainer proceeding). As a prectical matter, the reguirement
that the counterclaim diminish or defeat the plaintiff’s recovery probably
severely limited the applicability of Section 439 in special proceedings. See
discussion in Comment to Section 426.30.

Subdivision (b). Subdivision (b) excepts actions brought in small claims

court from ccmpulscory Jjolnder requirements. Thus, the compulsory joinder rules

do not require that a perscn join a related cause of action when he brings an
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action in the smell claims court--even where the related cause is for an
ampunt within the court's jurisdiction.

The substance of the rule that the only claim by the defendant that is
permitted in the small claims court is one within the jurisdictional limit
of the small claims court is continued in Code of Civil Procedure Sections
117h and 117r. However, such a claim is not compulsory under Section U26.30.
This chenges prior law under which counterclaims within the jurisdictiocnal
limits of the small claims court apparently were campulsory. See Thompson v,
Quan, 167 Cal. App.2d Supp. 825, 334 P.2d 1074 (1959)(dictum). For a criti-
cism of the.prior law and a discussion of the problems resulting from the
application of the former compulsory counterclaim rule in the small claims

court, see Friedenthal, Civil Procedure, Cal Law--Trends and Developments

238-243 {1969). As to the application of the doctrine of res judicata to

small claims courts, see Sanderscn v. Niemann, 17 Cal.2d 563, 110 P.2d 1025

{1941). See also 3 Witkin, California Procedure Judgments § h6(b)(l95ﬁ).
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Article 3. Permissive Joinder of Causes of Action

Code of Civil Procedure Section 427.10. Permissive joinder

427.10. (a) A plaintiff who in a complaint, alone or with coplaintiffs,
alleges a cause of action against one or more defendants may unite with
such cause any other causes which he has either alone or with any co-
plaintiffs against any of such defendants.

(b) Causes of action may be joined in a cross-complaint in accordance

with Sections 42B.10 and 428.30.

Comment, Section 427.10 supersedes former Code of Civil Procedure Section
427 and eliminates the arbitrary categories set forth in that section. Section
427,10 relates only to joinder of causes of action againast persons who are
properly made parties to the action; the rules governing permissive joinder
of parties are stated in Sectioms 378, 379, and 428.20.

Under former Section 427, plaintiff could join causes unrelated to one
another only when they happened to fall within one of the stated categories.
The broad principle reflected in Section 427.10 {complaints) and Secticns
428.10 and 428,30 {cross-complaints)--that, once a party is properly Jjoined in
an action because of his connection to & single cause of action, adverse parties
may Jjoin any other causes against him--~has heen adopted in meny other Jurisdic-
tions. See, e.g., Rule 18(a) of the Federal Rules of Civil Procedure. For fur-

ther discussion, see Friedenthal, Joinder of Claims, Countercleims, and Cross-

Complaints: Suggested Revision of the California Provisicns, 23 Stan. L. Rev, 1

(1970).

Any undesirable effects that might result from the unlimited joinder per-
mitted by Section 427.10 may be avoided by severance of causes or issues for
trial under Section 1048 of the Code of Civil Procedure.

It should be noted that the plaintiff 1s subject to compulsory joinder

requirements of Section 427.20.
“50-




Code of Civil Procedure Section 428.10, Permissive cross-complaint

428.10. A party against whom a cause of action has been asserted in a

complaint or cross-complaint may file & cross-complaint setting forth either

or both of the following:

(a) Any cause of action he has against any of the parties who filed
the complaint or cross-complaint against him.

(b) Any cause of action he has against a person alleged to be lisble
thereon, whether or not such person is alreedy a party to the action, if
the cause of action asserted in his cross-complaint (1) arises out of the
same transaction, occcurrence, or series of transactions or cccurrences as
the cause brought against him or (2) asserts a claim, right, or interest
in the property of controversy which is the subject of the cause brought

against him.

Comment. Section 428.10 reflects the fact thet a cross-~camplaint is the
only type of pleading that may be filed to request relief by a party against
whem a camplaint or cross-camplaint has been filed. It should be noted that,
if the cause arises out of the same transaction or occurrence, the cross-
complaint is ccmpulsory. See Section 426.30. Counterclaims have been abol-
ished. Section 428.80,

Subdivision (a) adopts the simple rule that a party against whom &
cecmplaint or cross-complaint has been filed may bring any cause of action he
has (regardless of its nature) against the party who filed the complaint or
cross-complaint. There need be no factual relationship between his cause and

the cause of the other party. This 1is the rule under the Federal Rules of




§ L25.10
Civil Procedure and other modern provisions. E.z., ¥ed. R. Civ. Proc. 13.
Third perscns mey be joircd pursuant to Section k2l ,26.

Subdivision {m) is generaliy consistent with prior lasw {(former Code of
Civil Procedure Section 438) which provided for a counterclaim; but, under
prior lew, some cauées witich s party hed against an opposing perty did not
gqualify as counterciaims hecause they did not satisfy the "diminish or
defeat" or "several judgment' reguirements. For further discussion, see

Friedenthal, The Need to Revise Cslifornis Provisions Regarding Jdoinder of

Claims, Counterclaims, and Cross-Complaints 52-4%8 {mimecgraphed draPft 1970).

These reguirswents are nol continuwed, and subdiﬁiaion {a) peraits unlimited
scope Yo 8 cross-complaint against an opposing party.

Subdivision (b} continues the rule {former Code of Civil Procedure Sec
tion 442) that a cross-complaint may be asserted against any person, whether
or not a party to the action, if the cause of acticn asserted in the cross-
complaint arises out of the same tmnsaction or occurrence or involves the
same property or controversy | ses discussicon in Comments to Code of Civil

Procedure Sections 378, 373, and h86.10). Subdivision (b} thus permits a

W)

party to assert a cause of action againsi & person woe is nob already = paily

cetion with the cause al-

i

to the meticn 1f the cause bas a subject matisr con

ready asserted in the action. For furiher discussion, see Friedenthal,. The Reed

and Cross-Complaints 52-54 (mimeographed draft 1970).

Any undesirable eftects that might result from joinder of csuses unpder
Section 42B.10 may be avcided by ssverance of causes or insues for trisl

under Seeoticn 108 of the Code of Civil Procedurs,

5L




Code of Civil Procedure Section 428.20. Joinder of parties

428,20, When a person files a cross-complaint as authorized by Section
428.10, he may join any person as an additional party to the cross-camplaint
if, had the cross-complaint been filed as an independent acticn, the joinder
of that party would have been permitted by the statutes governing joinder of

parties.

Comment. Section 428.20 makes clear that, when & cross-camplaint is permitted
under Section 428,10, persons may be joined as cross-camplainants who were not
previpusly parties to the action and the cross-camplaint may be brought against
persons who were not previously parties to the action. Thus, Section 428.20 is
censistent with the general principle that a cross-complaint is to be treated as
if it were a camplaint in an independent action.

Section 428.20 retains prior law that a cross-compleint may be brought against
a perscn or persons not previously parties to the action if it asserts & cause of
action that arises out of the same transaction or occurrence; there is no require-
ment that it =mssert a cause of action against a person already a party to the
action. See former Code of Civil Procedure Section 442, However, where the cause
of action asserted in the cross-complaint does not arise out of the same transaction
or occurrence, Section 428.20 provides a more liberal rule than prior law, Fommmrlx,
a counterclaim could be brought against a plaintiff only; a third person could not
be joined because this was precluded by the "several judgment" requirement of former
Code of Civil Procedure Section 438. This limitation on joinder of parties is not
continued in Section 428.20. For further discussion, see Friedenthal, The Need to

Revise California Provisions Regarding Joinder of Claims, Counterclaims, and Cross-

Camplaints 46-48 (mimeographed draft 1970}.

62w




Code of Civil Procedure Section 428.30. Joinger of causes of action agaimst
person not aiready 8 mATLY

428.30. Waere z person {iling & cross-ccmplaint properly joins ms a
arty a person wio has nob previcusily boer a party to the aection, the
perscn filing the crosz-complaint may set Torth in the cross-ccmplaint
any causes of actien he has a;zainst the newly joined party.

Cammernt. Section 422,70 is copsistent witk trzating a2 cross-

camplaint the zame as if i1 werz & complaint in an iadependent

L2710, Tnus, if a

setian., 2. Cofs of Civil Procsdurs Sootl

-

defendant properly jloins s stranger as s codefendant on a ergss-complaint, the
defendant may thewn assert any additionasl causes of action he hws against the
stranger. This broad principle--that, ounce a party is properly joined in an
action becaunse of his couneetion to m single causé of action; adverse purties
mey join any other causcs agaicst hilm--hus been sdopted in many other juris-

dictions. E.g., Rule 13(a} of the Federal Rules of Civil Procedure. Any un-

-

desirable effocts that might resuldt from joinder of csuses under Section 428.30

1

may b avelded hy severance of causes or issues for trizl undsr Seotion LOLS

EL

of the Code of Civil Proceduss.
It should be noted that both the sross-compiainnct aud the new crosse
defendant are subjoct to the compulsory jeinder requirements of Sections

428,20 and L2E.30G.




Code of Civil Procedure Section 428.40. Cross-complaint to be separate document

heB.u0, The cross-complaint shall be a separate document.

Comment. Section 420.40 requirec the cross-complaint to te a separete
ﬂséumnt. Under prior practice, a counterclaim could be a part of the enswer.

However, the counterclaim iz now abolished. See Section LU28.5%0.




Code of Civil Procedure Section 428.50. (Cross-compleint filed after answer only
with leave of court

428.50. A perty shell obtain leave of court to file any cross-complaint
except one filed before or at the same tine as his answer to the complaint
or cross-complaint. Such ledve may be granted in the interest of justice

at any time during the course of the action.

Comment. The first sentence of Section 428,50 contirues the substance of
a portion of former Jode of Jivil Procedure Section M2 execept that it makes
clear thut & cross-zomplaint may be filed "before” as well as at the same tlme
as the answer. As under former Section 442, permission of the court is re-
guired teo file a cross-complalnt subsequent to the answer. The language “may
be granted” of Seection 428.50 places the question of leave to file a cross-
complaint after the answer whelly in the discretion of the court; 1t is to be
distinguished from the mandatory langusge "shzll . . . be granted” of Section

426,50 relating to compulsory cross-compisints.

wfhim




Code of Civil Procedure Scction 825,50, Sorvice of cross-complaint

L2660, {2} A cross-complairt saoll be servéd'bn each of the parties
sffected Lhéreby in the manner provided In this section. §
{b} If any party affected by the cross-camplaint has not appeared
in the actilon, a summons upon the cross-ccmplaint shall be issued and

served upon him in the same manner as upon coowencement of an original

action.

{c) If any party affected by the cross-complaint has appeared in
the action, the cross-complaint shall be served upon his attorney, or
upon the party iif he has appeared without an aﬁtorney, in the manner
provided for service of summons or in the manner provided by Chapter 5

(conmencing with Section 1010) of Titlz 1k of Part 2 of this code,

Comment. BSetion L24,60 continues withcut substantive change require-

ments that wers imposed under former Code of Civil Procedure Ssction k2.
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Sode of Clvil Procedure Sechtion 428,70, Rights of "thirvd-periy defendants”

du
party defendant ha

plaintiff couvld bav:

ties of a party sagninst whom a oross-complaint hasg heen {31ed

haB.73. {a} 4s used in thls sectlon:

{L) “Third-party pisintiff™ mesns B person against whom 2 cause of
detion has been sacerted 1n A cupnlalnt or orossecomnlaing, who claims
the right to recover 211 oy pert of any swounts for which he mey be held
lizble on =much cause of solion frow a third nersco, and who files & cross-
complalint stating euch claim 33 nosause of sotion agsinst the third per-

P “Thirdevariy defondant” means the person who s slleged in &
croge-coiplaint flled by & thirvd-party pdain%ii? to be liabie o the
third-parcy plaintiff 1 the shird-pooty nlaintiff is keld Yisble on the
claim ageinst him.

{hj In eddition to the oiher rights and duties a third-party defend-
he mey, 2% the bime he files als answer to
the croses~gompioint, file s 5 sepurele docupent 2 specisl angwer cllag-
rg aguinst the nerson whe seserted the 2fuse of action against the
thiri-pariy n¢u‘*‘i”“ any defentes which tlie thirdeparty plsintiff has
o garh cguge of action. The specisl answer shail be served on the third-

vaon whh asserted toe cause of action against

the thirds-pariy plaintifl,

i- e AU T -. R % - . = = -
Comment..  Seetion 428,70 mokes clear Shot, In addition wo all rights and

s @ thipd-

oY

H
@

the right to assert any deflonsee which the third-party

warty who pleaded the cause of

action agniast Lhe thlird-perty praivtidl. O, ¥ed, R, Clv., Troe. 1i.




Code of Civil Procedure Section 425.80. Counterclaim abolished

428.80. The counterclaim is sbelished. Any cause of action that
formerly was asserted vy 5 counterciaim shall be asserled by a cross-
complaint, Where zuy statute refers to asserting a cause of 2ction as
a counterclaim, such cause shall be asscerted as & cross-complaint. The
erroneous designaticn of 2 pleading 2s a counterclaim shall not affect

its validity, Bub such pleading shail be deensd to be 8 cross-complaint.

-~

Comment. Section 420 .80 riclishes the courterclaim. Section 428.10 pro-
vide: for a cross-complaint Lhat pertite & party Lo assert any cause oF action
he formerly could have azserted as & counterciais,.  Theres iz no provisien for
ecountevelalms under the revised provisions velatipg to pleading.  However,
although conforming crhange: have been mude in the vapriocus codses, sections
may be found thet refer to counberclaims. ¥.g., Com. Code § 1201(1}, (2),
{13). Bection k28.80 makes clecr that these sistubtes are to be interpreted
in & menner conslstent with the revized provisions relating to pieading and
that the causes of sction referred Lo in these stotutes are to asserted ss

cross-~complainte, not os counbterclsims.




Article 5.

e T‘:m

Contents of Documents in Particular Acticns or Proceedings

Code of Civil Procedure Dection 429.10. Petition ip proceeding for

dicreolution of murriage _

429.10.

Tn & procesding Tor dissolution of marriage. the petition

must set forth amoug other wmatters a8 near as can be ascertained the

following {acts:

o) The
{(b) The
(¢} The
{d} The
{e) The
statement of
{f} The

{g) The

state or country in which the parties were married,

date of marriags.

gete of separation,

number of years from marriege Lo separation,

nuriber of childrey, of the marriege, if any, and il none a
that fact.

ege and birth date of each winor child of the merriage.

social security numbers of the nusband and wife, if avail-

able snd i7 not avaiiable, z stalement to sach effect.

Commernt, Secticon hgg_lg continues withont agbstantive change the pro-

vigions of Tormer

Section h2éc of Lhe (ode of Civil Procedure,




f S

Code of Civil Procedure Section 429.20. Additionnl informetion reguired in

demestic ralations cases

429,20. (2} Tr 2 proceeding for dissolution of marriage, legal
separation; or for a declaration of void or veldable marrisge, there
shall be furnished to the county clerk by the petiticner at the time
of filing of the petition, or within 1 days thereafter and before the
date of the first hearing, that informaticn, required to be collectied
by the State Registrar of Viial Statistics, in the wanner specified
under Chapter 6.5 {camtencing with S8ection 10360} of Division 9 of the
Health and Safety Code. The clerk shall sccept the petition for filing,
whether or not the informetion is then furjished. At any time afier
the filing of the petition, the respondent nay algo furnish the infor-
mation, whether or agt it has been first furnished by the petitioner.

(v} The clerk shall tuke sli ministerial sleps required of him in
the proceediog, whetner or not  the informaticn required by this sec-

ticn has bean furnishad: bot ihe clerk shall advise the court, at the

!

time set for any hearing, If st sueh tiwme no party hes furnighed the
information, TIn sueh caseg, the court mey decline to hear any matter en
compassed within the proceeding if good cause for such fallure o furnict
tre information has not been shown. The court's inguiry in such cases .
shall be confined sclely to the gquestion of the existencs of good cause
for not furnishing the information; and suach report and the comtents

thersal shall not he edmiseible in evidences and shall not bs fernished

+0 the court.

Camrent. Section 429,20 continues without substentive change the pro-

visions of formsy Section LB28a of the Code of Civil Procedure.

O




fode of Civil Procedure Section 429.30. Action for infringement of rights in
ticerayy, artlstic, or inteliestual production

429.30. {a) As used in this section:

{1} "Complaint” incindes a zross-compleint.

£2) "Plaintirt” ineludes the person filing s cross-complaint.

fu) If the complairy contains a desan’ for reilef on account of
the alleged iwfyipgement of the plainvtiff's rignts ip snd t2 8 iitersyey,
artistilc, or lustellectval production, there pust be attached to the come
plaint a copy of the wroduction as to wided the (nfringement ls claimed
and a copy uf the aileged infribvging production. If, by redson of bulk
or the sature of the productlon, it 1s not precticable 4o attach a copy
to the compisint, that fact aud the reseons why itvis lmpracticable to

C:j attach & ecopy of the production to the vompleint ahall be allegsd; and

the court, in compection with auny dswurrer, motion, or other procezdings
iz the caugse in which a hnowledge of the contenis of such production may
be necessary or desirable, sonil mike sueh order for g view of the pro-
duction not atiscied as will suit zhe cobvenience of the eourt, Lo the
end thot the contents of such producticn may be deewed 0 e a part of
the complaict to the same extent arnd with the sawe Foree as though rah
production nad been capable of being and hed been szttached L0 the coms
plaint. The atsachment of nny such production in serordance with the
provisions of this section shell not be deemed & making public of the

production within the mesning of Sectiop 983 of the (ivil Code.

Comuent.,. Section 429,30 continzes the provisions of the last portlon of
(:: former Section 426 of the fodr of Civil Procedurs, but subdivision {a) has
been asdded to extend theuee proviaions Lo Crvss-complsints.

.
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of Civil Procedure Section 430 {Repenled)

Sea. 25, Section 430 of the Code of Civil Procedures is

repetiled.
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comment,  Seotion 430 15 supersadsd by Sections 830,10, E30.30, and
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Code of Civil Procedure Section 431 (Fepexied)

Sen, 26 . Section 531 of the Code of Clvil Frocedurs is
repealed.

433 4~ -Flae-dogErrer-Mant-distinetdy- epecify-the- groundc-upsn
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Code of Civil Procedure Section L31.5 {Repealedj

ser. 27, Section 431.9 of the Code ot rivil Procedure is
reyealad.
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Lode of Civil Procedure Section 432 (Repealed)

Sec. 2&. Zectisn 43R of the Code of Civil Procedure Is repealed.

30 e T8 tha-complaint-fo-dmerded; -a- 0oy -ef - She-amenduenbe-RusE
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Comment. BSectioa 432 is contimucd without change us Section 471.5.
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Code

S2e. 20 Chapter 3 {commencing with Section 430,10} is added to
Title 6 of Part 2 of the Code of Civil Procedurs, to read:
CHAPTER 3. OBOECTIONS TO PLEADNNGS; DENIALS AND DEFENSES

frticle 1. Objections to Pleadings

of Civil Procedure Section 430.10. Grounds fer objection to camplaint or

cross=canplalnt

430.10. The party ageinst wham s complaint or cross-complaint has
heen filed may ohject to ithe pleading on any ouz or more of the following
grounds:

(a) The court has ne jurisdicticn of the subject of the cause of
action alleged in the plemnding.

{b) The person who filed the plzading does not have the legal cepacity
to sue.

{c} There is another actiocn pending between the same perties on the
same cause of action.

{ad) fherﬁ is a defect or misjeoindsr of partiss.

{e} Several catses of action have not been separstely stated as
required Ey Section #25.20.

{£) The plealding does roft state Tacts sufficient to constitote a
cause of action.

{g) The pleading is uncertain, As used in this subdivision, "uncer-
tain" includes ambiguous and unintelligible.

{1} Ir an action found=d upon # contract, it caunnol be ascertained

frop the pleaéing whether the contract ip written cor oral.




()

430.10

Comment. Sectlen %30.10 countinues without substsntive change the grounds
for cbjeeticn to & camplaint by demurrer {former Code of Civil Procedure Sec-
tion 530} or answer {former Code of Civil Procedure Section 433). Section
430.10 extends the provisions of former Code of Clvil Procedure Section 430

tc cross-compleints {which now include claims that woild have been counterclaime

under former law).

rode of Clvil Frocedure Section 430.20.  Grounds for objecticn t¢ ansver

430.20. A party against whom an answer has been filed may object to
the answer wpon any cne or more of the following grounds:

{a) The answer does not stale facts sufficient to constitute & defense

{b) The answer ia uncertain. As vsed in this subdivision, "oncertain”
incloedes apbigucus apd anintelligibls,

{c¢} Where the answer pleals a centract, it cannot be ascertained frem

the answer whether the contract is written op oral.

Coment. Section 430.20 continues without substantive change the portions
of former Code of Civil Procedure Section 4% that specified the grounds for
objection to the arnswer except that the grounds for objection to what formeriy
would have begn & counterclaim are now the same &5 the grounds for oblectipg

te a canplaint. See Sectlor 430.10.

P,6
-
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Code of Civil Procedure Section b30.20. Vhen objections made by demurrer
or LRower

$30.30. {a} When any ground for objection to a ccwplaint, cross-
cemplaint, or answer sppears oft the face thereof, or from zny master of
which the cnuyt must or mey take judicial notice, the objection on that
groand may be taken by a demurrsr to the pleading.

{b} When ery ground for abjection te a coamplalnt or cross-complaint
dees not appear on the face of the pleading, the objection may be taken
by answer.

{cj A party obiectirg to a cemplaint or cross-complaint may demur

and angwer et the same Lims.

foaent. Scctilon 530,30 conbinues prior law urder various repealed sections of

rocadure oxeepl that former provisions appilesble to camplaints

[

the Codes of Civil

tave been made appliceble to cross-complaints. Subdivieion (&) continues the
rule formerly found in Sestions 430 and 44k subdivision (b} continues the rule
formerly found in Section %433; and subdivision {¢) ceootinues the rule formeriy

Pound in Ssctions A3l and 4k,

T
¥




Code of Civil Procedure Section 430.40. Time to demur

430.40. (&) A person against whom s complaint or cross-complaint
has been filed may, within 30 days after service of the complaint or cross-
complaint, demur to the complaint or cross-complaint.

(b) A party who has filed a ccmplaint or cross-complaint way, within 1

10 days after service of the answer to his pleading, demur to the answer.

Copment. Section 430.40 is consistent with the times specified in former
Sections 430, Lh2, and 443 of the Code of Civil Procedure. See alsoc Sections

h12.20(a)(3) and 432.10.

Code of Civil Procedure Section 430.50. Demurrer may be taken to all or part of
pleading

430.50. (a) A demurrer to a camplaint or cross-complaint mey be taken

to the whole camplaint or cross-camplaint or to any of the causea of action
stated therein.
(b) A demurrer to an answer may be taken to the whole answer or to

any one or more of the several defenses set up in the answer.

Comment, Section 430.50 is consistent with prior law but provides specifi-
cally that cross-complaints (which include what formerly were counterclaims) are
treated the same as complaints. See former Code of Civil Procedure Sections

431 {complaints) and 441 and L43 (answers).

-78-




Code of Civil Procedure Section L30.60. Statement of grounds for objection

430.60. A demurrer shall djistinctly specify the grounds upon which
any of the objeclions to the complaint, cross-complaint, or answer are

taken., Unless it does s, it may be disregarded,

Comment., Section 430.60 contirues the rule formerly found in Section 431

of the Code of Civil Procedurz except that the ruls has been ertendede-in

accordance with the former practice--to cover specifically cross-complaines end

ERSWars.

Code of Civil Procedure Section 430.70. Judicial notice

430,70, Whern the ground of demurrer 1z bzsed ob s matter of which
the coort may take judiciel notice pursusnt to Sectieon 452 or 453 of the
Evidence Code, such metlsr must be specified in the demurrer, or in the
suppoarting points and suthorities for the purpost of invoking such notice,

except ms the court way otherwise permit.

Coment . Section 430.70 continues without change the provisions of former

Code of Civil Procedure Section 431.5,

G




Code of Civil Procedure Section 530.80. Objections waiveity failure to
chject

%30,80, If the party sgainst whom a complaint or cross-complaint hes

been fiizd falls to object to the pleeding, either by demurrer or answer,

he is deemad to have waived the objectlern unless it is an objection that

the court has no Jurisdiction of the scbieci of the cause of action alleged

ir the sleading ar ey objeciion that the pleading dees not state facts suf-

ficient to constitute a cause of setion.

Comment. Seetion %30.80 is the sume in subsisnze as former Code of Civil
Procedure Section 434 sxcept that Sschion 430.00 makes ciear thet the rule

sppiies to chjesticns to cross-complainta,

Articie 2. Denieis and Detanses
s i

of Civil Procedure Sevtion 431,10, “Materizl sliegation” defined

‘n 'y E - T g - - - o
%1, 10, A materisl allegation ir o plesding is one essentisl o the

£

clainm ar defepse 2nd which could rot be strisker fram the sleading without

.

leaving it insufTicient.

Comment. Section 431,10 continues without substentive change the provisions

of former Code of Jivil Procedure Section 4673,




()

Code of Civil Frocedure Section 431.20. Admiesion of material allegation by
failure to deny

431.20. in)} EBvery moterial allegation of the complainmt or cross-
somplaint, uo£ conbroverted by the answer, shall, Tor the purposes of
the aclicn, be taken as tru.

{LY Tha statement of ouy uvew umatter iu the answer, in evoldance
Lo deemsl controverted

or constituting a defense, musl, on ihe frial

by the oppossite psrty.

Comment . Sectics 431.70 contiloues without substantive change the provi-

aicns of former Seciion k&2 of th

in

tiode of Civil Procedure cXcept theh the
section is made specifically applicable to a cross-complaiot. Under prior
law, an angver was required to a crogs-conplalnt, but no answer Lo a counter-
elelm was required. Since cross-copplaints now lacliude whal formerly were
counterclaims, an aasver is now reguired In some cases where ong was pot

previcusiy required. For furtper discusgion, see Friedenthal, Toe Heed to

Revise Californis Frovisiens Regacding oinder of Clains, Couwnterclaims, and

R S S T e L
Climesirephed draft IGTG;.

Cross-Conplaints Siyen
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Gode of Civil Procedure Seciics BULCUTL 0 DL Sl sariioit U7 s e

31,320, {a} As used in this section:
1) "Complaint® includes & cross-complaint,

{2) "Defendant" includes & person {iling an answer to & Croas-
complaint.

{t) The answer to & compleint shsll conbain:

{1} A geners}l cr specific denie) of the meterisl sllegationz of the
complaiot consrovertaed by the defendant.

{2) A statement of agy new mattor constituting a defense.

Affirwative rellef mey not be claimed in the answer.

]

{3} If the complaint is not verified, s gencral denial is sufficient

&

but only pubs in lssue the materisl allegations of the complaint. Except
in Justice courts, if the complaint is verified, the denial of the allega-
tions shell e wade positively or according to the informeticn and helief
of the defendant.

(e} If the defendact has no informstion or belief upon the subject
aufficient to enable him to answer an allegation of the complalnt; he may
s& ptate In bis apower and pilece his Jenisl on that ground.

{

reference Lo speclific peregrepts or vaits of the compiseint; or by express
4 A ¥ P P

b

j o The denials of the allegeticns controverted may be stated by

admission of certaln allegations of the coagplairt with & general denial
of all of the allegations oot so admitied; or by denisl of certain sllega-
tions wpon inforwaticn aznd belie?, or fer lack of aufficient information
or belief, wilth = gensrel denizl of all sllegations not so denijed or
expressiy sdmitbted.

{g} ‘The defenses shall be seperstely stated, and the several defenses
must refer Lo the causes of action whizh they ave ipternded 4o answer, in

s ganner by which they may he dptellipibly distinguilsned.

T
T




§ 531.30

&

Comment. Section £31.30, subdivision {a) aud subdivisions {e}-fe) 1s the

sale in substance as former Qude of Odvil Irocedure Sectlon 437 except that it

has been broadened to specificelly include cross-complaints., See the Comment

to Section 431.20. Subdivision (¢} melkes cilear that affirmative relief may not

be claimed in the answer., The Pormer counterclaim ls abolished. Section 428.80.

5

Cf, Section k31.70 {ast-off). Subdivision (g} is the ssme in substance as the

second sentenne of Pormer Code of Clvil Procedure Seetion 4L1.

fode of Qivil Procedure Secticon h;l.h&. General denisl where amount
involved 590 or less

L3150, {&) In acy actict on which the demend, sxclusive of interest,
or the vglos of the propezriy in costroversy does not exceed five hundred do.

- 1

$5007, the defendant at his ephion, in lieu of demurrer or cobher answer,

may Tile a genaral written depisl verified by his ocuwn oath and & brief
statement, similarly vevrified, oF any new matter constituting a defensge.
(b} Hotbing 92 this szction excuses the defendant from complving with
the provicions of law sppiicable to 2 oross-complaint, and any cross-
commlaint of the defaadant shall be subject Lo cthe regulremenis applicable

in any othsr sction.

Comment. Secticn 43050 continues the provisions of former Code of Civil
Pronedure Sectich H37r except thai the relaxed reguiremente under the former

sectinn for countercisims {now asserted as cross-cosplaints] are not continued.

ey
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Code of Civil Procedure Bection 431.50. Plesding exempiion from liability
under insurince policy : - :

31,50, In en action to recover upon & contract of insurance wherein
the defendant claims exemption from 1iability upon the ground that, althoug
the proximste sausz of the loss was e paril insured ageingt, the loss wasg
remoiely caused by or weuld oot have cccurrsd bul for a2 peril excepted in
tne centysct of insurance, ike defendant zball in hisz answer zet forth and
specity the perii which wag th2 proximete cavpe of the loss, in what manner
the peril excepted contrituted Ho the logs or ibseif caussd the peril in-
gured against, and if he claiss that the peril excepnted caused the peril
insured against, ne shall in his answer set forth And specify upon what

premises or at what place the peril excepted caused the peril insured again:

Comment, Section 431,50 iz the seme as former Code of Civil Procsdure

Section 4372.

-
-




Uode of Civil Procedure Section 431.00. Recovery of persone) property

%33.00. when, in an action to recover the possession of
pereanel property, itbe person meking any =Ificeviz did not truly
state the value of the property, and the officer taking the
properiy, or the suretlez on =ny bond or undertaXing le sued for
taking the same, the officer ov sureties mey in thely answer set
up the irue valie of the properiy, and that <he person in vhose
behalf sald afflidavit was mode wiis entitled to the possession of
the seme when szid affidaviy wis made orx tﬁ&t the value in the
sffidavit stated wias inserted by misteke, the court zshelil disre-
gard the valne as stated in the afiidavit and give judgment accord-
ing to toe vight of wssossion of sald property at the time the

affidevii waig wade.

Comment. Sectlon L31.60 Ls the same as former Code of Olvil Pro-

AR bt Lt Vg AR

cedare Section 4374,

e
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Gakas, 42 Lal.2d 794,

Code of Civil Procadure Zeotiun L3y, 72, 3et-oft

441,73, Where cross-demands for meney have existed helween persons

at any polnt o wuna barred by the statute of
¥ i }

limitations, and an acticn is shepealtec ©f menced by ong such person,

ihe defence of payment in ihat

thae obber porsoel IRy
the two Aemands ore comprusated so rar as they equal cach other, notwith-
standinz that anb indepsndeni asvion sssertine his cloin would at the time
of Filing his answer be barred by the statute of limizations. I the
erass-demand would otberuise be barred by tha statuie of liwitations,

shall noh exceed the valus of the

the ralief accorded under this

A

sefense provided by tbis section

i~

peliet granied Lo the olper nArLY.

ig nob avelable 10 thz nrevicus failure to

asgert 1t undar Seoiion MR gl or k2L, ID. ither person cap be deprived
of the benefiss of 1als sootdon vy ihe asslgiment oF denth of the other.

£
0
&
-—l
O
=
47
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Tonas v, Morbimer, W8 fal,2d &7, 170

s B it i AP e ke TR 1

of Civil Progsdare !

Jod 893 (oba): Cuncise Profuce OC. 0. ‘izh, LOL Cal. Avm.2d 500, 225
L] £l ) i A

Pood 973 (199}, Section BT, nowgvec, 1S5 EXEreasty Limited to cross-demands

for monsy and spucifizs Lhe procedurs Uor rleadincg the defense provided by

the section. Y6 is not nesesidary urder Teotion 431,70, as it wag nol necese
saryv under Sectlion LU, that the cross- Ldemards e Dlguidated.  See Hauger .

pATT ‘-1 )_.?j ampe;larates The

affeet ot the statuto neb pevive clzims which have




§ 431.70

previously been waived by failure to plead them under Section 426.30. This
was implied (under former Code of Civil Procedure Section 439) in Jones v.

Mortimer, supra. See also Franck v. J, J. Sugarman-Rudolph, %0 Cal.2d 81,

251 P.2d 949 (1952), holding that Code of (ivil Procedure Section 440 did not
revive cleims previously waived. The same holding would be required for

claims barred by Section 426.20. It should be noted that, if defendant de~
faults without answering, he will not later be barred from maintaining an
action on what would have been a compulsory counterclaim. See Section 426.30.
Though the statute of limitations may run on such a claim saved by prior de-
fault, it will be permitted as set-off under Section 431.70 as in other cases.
Where a cause of action is not one required to be asserted in a cross-complaint
under Section 426.30, there is no requirement that it be asserted by way of

defense under Section 431.70.

Article 3. Time to Respond to Cross-Complaint

Code of Civil Procedure Section 432.10. Time to respcnd to cross-complaint

432,10, A party served with a cross-complaint may within 30 days
after service move, demur, or otherwise plead to the cross-camplaint in

the same manner as to an original camplaint.

Comment. Section 432.10 is the same as the last sentence of former Code

of Civil Procedure Section b2,

-87-
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Code of Civil Procedure Section 133 {Repealed)

Sec. 30. BSection 433 of the Code of Civil Procedure is

repealed.

#331—-Hhea-aﬁyuef-thﬁ—maaﬁerstﬁum&rﬁ@eé-in~8&e%és&-h3@-éa
ﬂﬁt»&p@e&r—ﬂg@aa%he»?aee-afuthe-eemg&&iﬂtymthe-ehﬁeetéea—may—be

talien-by-arewe sy

Gomment. Section 433 is superseded by subdivision (b} of Section k30.30.

Code of Civil Procedure Section 43k (Bepesled)

Sec. 3+-  Section 434 of the Code of Civil Procedure is
repedled.

haks - - OBTRETICHE s ~WHEN-BEFMED- WA L¥EDy - ~ {f-na~objeetion-pe
takehy ~eliher-hy - domerrer- ar-angvery - ike-defepde st -msk-be-decned
te~have-waived- tbe-famey - sxeeptdsg- ondy- the-abjsesion- Lo-the
Furdgdietion. ef-the-eariy-aud-the- sbjection. thut-the- companing

deen~aei-atete-faots-guffivient-ip-vonsiituic-a-canse-of-aeiiony

Coment. Seection M54 is superseded by Section 430.80.

“RAL
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ec. 32. A new chapter heading is added immediately precedlng
Section 435 of the Code of Civil Frocedure, to read:

CHAPYER 4. MOTION TO STRIKE

Code of Clvil Procedure Section 435, Mobtion to strike

Sec. 33. Section 4135 of the Code of Civil Procedure is amended
to resd:
£35. (a} As used in this section, "complaint” includes & cross-

comgg int;

. {b) The-defendant Any party , within the time required-ip-summors

he 1z allowed to aaswer 4 compluint , elther at the time he demurs to

the complaing, or without demlirring, mpy serve énd file & nutice of
motion to strike the whole or eny ypart of the complaint. The notice of
wotion to strike shall specify a hearing daﬁe not more than 15 days from
the filing of said the notlee, plus sxy additiopal itime thet the defendsw
party , as moviﬁg varty 15 otherwise reguired to glve the pladgsiff
other party . If defemdent & party serves ard Piles such s notice of
motion without demmrring, uls time to apswer the complaint sheii-be is
extended snd no defavit msy he entered aguinst him, sxecept as provided

in Sections 58% and 586, Int the filing of such a2 notice of motion shall

not extend the time within which o demar.

Comment., Sectlion 835 is smended to make 1ts provisioms specifically appli.
cable to cross-complaints. With pegpsct to a cross-complaint that would have |
been & cross-complaint under prior iaw, Sectlon 3% continues prior ilaw under
former Code of Civil Procedure Section 42, Secticon 435 also makes clear that
a motion to strike may be directed to a cress-complaint that formerly would
have been 2sserted as a counterclaim in the answer. The pricr lew was

not =leer. Bul see- (ode Oiv. Preoe. § 453 {striklog sham or irrelevant answer).

~57.
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Sec. 34, The hesding for Chapter & (commencing with Section 437)

of Title & of Part 2 of ibe Code of Civil Procedure is repealed.

SHAPTER- - ~ - THE- AREWER

Code of Civil Procedure Seciion 437 {Hepealed)

Bec. 3%. SQection b3 of the Code of Civil Procedure is
repenled.

433+ ~-Tha-praver-of-the-defendant- shudl-eontaing

Iv--A-grRerat-e¥-apecifie-denini-of-the-paterin-aidegnaons
s¥-tRou-oomplaznt-eontroveried-by-the-defendans.

2y« -A-stabepent-af - ARy~ BeWw-BATLer- eanstitubing-s-defence-ow
B EEFLia iy

Exsent-in-juetiee-eourssy-i¥-the - complaint-bo-verifled, -the
gental-af-the-aliegatienu«eprbrovertod-musl~be - 2ede-positivelyy-ar
gecpvding-to-the~information-and-kelicf-ef-ihe-defendant---If-tha
dufendspb-kag-na-igforsaiion-er-hediaf ~upon-the-subieei-aufficlant
ho~epahic hig-bo-arover-an-siieguiion-of - fhe~-cemplainty ~he-R0y-86
ghate-iz Hin-ARsWeRy-aR4-place-hig-donisi-an~-shat-ground.--The
feniato-ef~the-aliaghiione-controverted -may-be-staied-~by-vefareues
to-ppeeifie-paragrephs-ov-parts- 68~ the-complaindy -or-by-0Xpress
wdmiggicn-af-partain-ulitegatinng-of-thewcomplaint-with-a-gonerak
dendui~af-aii-of- jhe-ailegaticns- not-ss~adgitted j-ov-by-deniai-ef
gerbain-nliegdsioRs-upon-iafersctisn-and-keliefy-ar-for-iack-of
suffietont-informaiisn-ov-bediofy-vwith-a-gereval-denial-nf.all
giiegatiens-not-sa-denied-ar-expreseiy-adnitiod .- If-the-complaind
be-pot-verifivd-a-general-deniai-is-guffieionty ~bud-endy-puis-1a

tasge-the-poterint-silpputione- ef-fhe- zoopladnds

Comment, Section 437 is superseded by Ssotion 431,30,

=30~
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Code of Civil Frocedure Saction 337a {Repealed)

Sec, 36. Sestion 437a of the Code of Civil Procedure is
repealed.

h3Fmr~~Inan-actinn-to-recaver-upon-i-eohtrace-of -insuranes
wherein-the-defandant-<aimea-oxemption-frem-itabiiicy-upon-the
ground-thats-nlthongh-the-proximmte- canse-vf-the-losa-was-a-pertd
insured-against;-the-isas-wes~remotely-caused by or-wonid-not-have
ccearred-tmi-for-a-perit-paxcepted-in-the-contraci-of-insuranee;
the-defendant-chali-in-Ris-apswer-sei-forth-and-speeify-she-perid
whieh-wng~the-proxipnie-eauce-af-ike-iosas-ia-vhat-maaper-ike
pari}-sgecptel-ceniributed-1o-the-dcss-or-itself-vaused-the-porid
tneured-againsby-und-1f-he-elain-sbat-the-peril-cxeeptiod-eaused
due-perii-insured-eppinsty-he-ehadi-in-pic-ansver-sct-forth-and
sperify-upes-what-premises-er-ai-what-plaee-she-peorii-oxeepled

savsed-ihe-perii-ingaved -sgaingdy

Comment, Section 4372 is conbinued without change as Section 431.50.

~Gi-




Code of Civil Procedure Section 437b (Repealed)

Sec. 37. Sectlion 437b of the Code of Civil Procedure is
repealed.

h37be e In-any-setion-in-vhieh-tha-demnndy-exelnsive-of
tnterenty-or-the-valne- af- the-properiy- in-econtrevereyy -decc-nes
execed- five~hundved-doidare-{$500)y-the-defendans-at-his-optiony
in-lienu-ef-demuarvrer-nrd-other-snevery-my-file-a- generai-~widiton
denind~yerified-by~-hic-owp-eath-and-z-brief-statencnt-sinilardy
veri?iédg-af-anyhaew-xatter-eaastitatiagba-defeaas-ar-eaaa%ez-

edaime

Corpent. Section 437b is superseded by Seciion 431.40.
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Sec. 35. A new chapter heading is sdded immedlately preceding

Section 437c¢ of the Code of Tivil Procedure, to read:

{ CHAPTRR 5. SUILARY JUBGLINIS
of Civil Procedure Section #37c {Amended )

Sec. 3. Sectlon 437c of the Code of Civil Procedure is amended
to read:

437c. In superior courts apd munieipal courts if it is claimed
the sction bas no merit, or that there is no defense to the actionm,
on motion of either party, afver notice of the time and place there-
of in writing served on the other party &t l=ast 10 days before such
motion, supported by affidavit of any person or persons having knowl-
edge of the facts, the answver may be stricken ot or the complaint
may be dlsmiesed apd judgment may be entered, in the discretion of
the court unless the other party, by affidavit or affidavits shall
show such facts a3 mway be deemed by the Judee hearing the motion
sufficlent to preseﬁt a triable issue of faet. A Judgment so enter-
ed isan appealable ludgment ss in othsr cases. The word "action” as
ugsed in this section shall be consirued to include all types of pro-
ceedings, The word damewer?! ‘comnlaint” as uscd in this section shall
be comstrued to include a esveiercisiz-und cross-ccuplaint. The

phrase "plaintiff’'s cleim" as used in this section includes a cause

£

of setion, asserted by sny party, in a cross-compleint. The £iling

of a4 motrobn under ihis section shall not extend the time within
which & party mast otherwise file an answver, demurrex 2. Crose-

complaint or motion to surike.

T




§ 437c

The affidavit or affidavits in support of the wmotion must cone-
tain facts sufficient to zntitle plaintiff or defendant to a juda-
ment 1n the ection, and the facts stated therein shall be within the
personal knowledge of the affiant, and shall be set forth with partic-
nlarity, and each affidavit shall show affivmatively that effignt, if
sworn a3 & witness, can testify competently thereto.

The affidavit or affidavits in oppusition to said metlon shall
be made by the plaintiff or defendani, or by any cother person having
kopowledge of the facts, and together shail set forth facts showing
that the party bas = good ard substantlal defence to the plaintiff's
aetien claim (or to & portion thereof} or that & good cause of action
exists upon the merits. The facis stated in each affidavit shall be
within the persopsl knowledge of the affiant, shall be set forth with
particularity, and each affidevit shall show affirmatively that the
affient, if sworn as & witness, cen testily competently thereto.

When the party resisting the motion sppears in 2 representstive
capaclty, such as a3 trustes, guardian, executor, administrator, or
receiver, then the affidavit in opposition by such representative
mey be made upon hiz information and bertef,

If it appear that such defense applies only to a part of the
plaintiff's claim, or that a good cause of action does not exist ag
to a part of the plaintiff's cleim, or that any part of & clelim is
admitted or any part of a defense iz conceded, the court shall, by
order, so declare, and the claim or defense shall be deemed estab-
lished as ¢ so much theresf as is by such order declared and the
cauge of action may te severed sccordingly; snd the action may pro-

ceed us 3o the issues remaining between the parties. Ho Jjudgment
. 1




)

§ 437c
shall be entered prior to the termination of such action but the
Judgment in such mction shell, in addition to any metters deter-
mwined in such action, award judgment as established by the pro-
ceedings herein provided for. A judgment sntered under this sec-

tion 1is an appeslabie judgment as in other ceses.

Comment. The zmendments to Section 437c merely conform the section ta

the revisions wede irn the provisions relating to pleading.

Jode of Civil Frocedure Section 4374 (Repealed)

Se¢. Lo, Bection 4374 of the Code of inil Procedure is
repenlied.

5324~ -Whenyin-ah-acbion-to- veegver- she -pescession-ef-por-
sepal-propertyy-ihe-person-Baking-any-affidavit-did-ned-truly
shate-the-vatue~of- the-properiyy-and-~the-offienr- saking- the-prop-
eriyy-er-the- Eretieg~on-auy- besd-or-underiaking-1g- gued-far
takipg-the-gumpy-the-affieer- o¥-cureiivs-RBY- A~ thed y-aBEWR Y- 28
wp- the-trie-yvaive-pf-the- provepiyy -and- that-the-pavsor-in-vhose
beholf-paid-effidavid-vas-pade-vas-entitledte- the-posecanion-6f
the-sage-when-said-affidavit-vas-madey ~a¥-that- the-value-in-the
affidevis-ebated-vas-incoriod-by-wisbekey-the- court- chali-disre-
gard-the.vaine-f g« stated-ia-the-efEddavis-and-give- jud Duens
aeeprding-te-the-right-of-possecaion-ef-said-properiy-ai-ihe-time

the-affidavis-wvaa-maday

Corment. Section 4372 is continued without change as Section 431.60,
G
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Code of Civil Procedure Section 438 {Repealed)

Sec. k1. Secticn 438 of the Code of Clvii Procedure is repealed.

438+ - -Tha-esuntarelatn-nenbionsd -in-seetion -4 37 -must-bend-4e
dimininh-or-defeat-the-plainbifflig.vespvery-and-muas-extgb-~in-Favey
sf-a~dafendort-and -againpt -a-niatpiiFE -between-wheon -n-govepai-udgment
might-ba-had-in-tRe-neviony -previdedy-bhat-the-right~to-naintain-a
eouwaberelgim-akell -not-be-affected-by-the-foet-bhat-esthar-piainkiffiyg
ar-defendantis-ciaim-i5-seeured by -morbaade-or-gbhorwine s -Rer -By-bhe
faes-bhab-the-antion-ie-Brought s -ar-the-gaupterelaie-gaintainedy-For-the
Fereelosurs ~af-suek-aesurityj-and-previded-urthery -that-the-sourt -mayy

tn-ita-digerstisny-erdar-tae-geustereiain-to-he-tried-peparataly-Ffrem

thevelntm-of-tha-piatasiffy

Camgent, Except for the last proviso, Section 438 is superseded by
Section 428.10. The permissiveness of Section k28.10 obviates any need
to mainteln the firat provisc of Section 438, Bection 428.10 places no
restrictions on the right of a defendant to assert by wvay of cross-complaint
either an wnsecursd ziaim where the original action is to foreclose g
mortgage or a cause of achlon to forezlose upon his secured clalnm, subject

to Section 726 of the Code of (ivil Procedure.
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Code of Civil Procedure Scction 439 {Repealed)
Sec. 42. Bection 439 of the Code of Civil Procedure is repealed.
U3i0e--If-the-dateadant-emits 5o -set-up-n-comutorcladR-opon-&
euune-nria¥ng—au%-ﬁf~th¢~tr&aaaceien-sct—farﬁh—in«ehe"campia&nt-as
bhe-foundation+nf-she-niaintiffis-einimy-aoither-ka-sor-his-asoignee

can~aftervards-maintain-an~action-against-the-pinintiff-stherofors

Camment, Section 439 is superseded by Sections 426.30-426.50.

AR s At 2t

Code of €ivil .Procedure Section MO {Repesied)

See. L3, Section kbg of the Code of Civil Procedure is repesled.

LG e-~Whan-~apaan-donands -kava-exnkoted-botweer-pergens- nder-gush
edpeunainnesn-thad -2 f-one-bad-braught-an-aebion-againgi-She-othery-a
eaantareiaia»eaulé—havn-heen-se%-u@,-the-t§e~aenanda-shal&-ha-éeamaﬂ
eenpenpatedy -#a-far-gi-fhey-oquRi-saeb-othery -aud-neither-ann-be

deprived-of-the-henefib-tkapeef-by-iko-ansigument-oy-death-of -the ~etlors

Commeni. Bection LUC is superseded by Section 431,70,

T




Lode of Clvil Procedure Section 4k), {Repealed}

Sec. L. Section 451 nf the Code of Civil Procedure is repealed.

5h3 e ~ANBWER - MY -CONPALY - SEVERAL -GROUNDS « OF - DBRFENSR - - DEFEKRANT
MAY -ANSWRE - PART ~-AND- DEMUR ~16 - PARE - GF-8GMPLAINY « - -The ~-de Fecdant ~2a) -0t
forbh-by-anavey~gd-many-defengen -nnd-esusbap -1 ins -an ~-Ho ~Bay-kLaver
?heywnust-be~aeparaﬁeEy-stateéymaaa-ﬁhe—severa&-aagsases?must»refer-tﬁ
the-aaunes-af ~aobion-whieh-thay-are-intendod-5o- answar y - R -G -RARLEF - B]F
vhieh-they-pay-ba~intetligibliy-diosinguishod~-The-defendant-eny.alage
BEGWEP -QRE -BY-Rope -5 -tke -soveral- pausey -af-netien-stated -in-lka

sempialsb-nnd-donnr-be-tha-residuny

Comment. The First sentence of Section bl is superceded by Ssctiom
431.30(b}{2) and Section 428.10. The secend sentsnce is superseded by

Section L31.30{g). The last sentence i3 superseded by Section 430,30(c).

wfia




Code of Civil Procedure Section 442 {Repealed)

Sec. 45. Section 442 of the Code of Civil Procedure is repealed.

443, .. Whepever-tha-defendant-seeks-affirmaiive-rolief-agaings-any
perscRy-whelher-er-nei-a-party-to-the-origingl-pesieny-reinting-te-or
deperding-upen-the--eentraet;-Sranspesiony-matiery-happening-er-aeceident
upen-whieh-the-getien-ig-breughi-or-affoeking-the-property-to-whieh-the
aghieh~-relatesy-he-may;-~ia-additien-te-hig-answery-fite-as-the~-same-Simey
e¥-by-permiosien-of-she -eourt-oubseguenilys-a-ereds~ceppiatnbr--fhe-erang-
ecpplaint-ghall-be-gerved -upen-each-af-the-partics-affeeted-therebyr--If
any-sueh-parties-have-peb-appanred-in-the-aetieny-o-aUEMeES -UpoR-tha~erean~
eemplaint-ghali-be-iagued -and-served-upen-them-in-the~pame-mapner«-as-upon
the~eemmeneenent-of -an~originat-aetionr--1f-any-ouch-parttes-have -appeared
in-the-setieny-the-eronn-cegplatnt-ghall -be-seryed-upan-the-stsarneys-of
suek-particsr-or-upen~the-pariy-if-he-has-appeared-without-an-abberney-in
the-manner-provided-for-serviee-of-gummarg-or-in-the-panner-provided-by
Chapter-6-{ecpmeneing-with-Seebien~1010) -Fitie-1h -of -Part-2:--A-parby:
geryod-with-g-ereod-cempiaint-may-within-30-days~after-serviee-nave s -demuwry
or-etherwise-piopd-te-the-eress~eemplains-in-she-same-panner-as-6e-gn

eriginnl-eemploint-

Camment. Section BY42 is superseded generally by Article 4 (comrencing with
Section 428.10). The portion of Section W42 relating to the motion to strike is
continued in Section U435 as amended. The last sentence of Section 42 is continued

in Section 432.10. See also Sections 430.40(a) and 435.




Code of Civil Procedure Sections L3 apd 44k (Reremled}

Sec. 46, Chapter 5 {commencing with Seciion 443) of Title 6 of

Part 2 of the Code of Qivil ¥rocedure is repealed.

Comment. Chapter 5, consisting of Sections 443 am L4, is superseded
by the provisions indicated balow,

0ld Section fiew Provision

B3 0 . L . L . . L . . . . . . . . . Beetions 430,40, 430.50

l[hij, - " ° . - " . u a k L % - [} - a * SECtiOns 11—30 B 10'1430{ 30
Bote: The repesied sections rezd as follows;

k3, The plaintiff mey within ten days afier the
service of bthe answer demur thereto, or to one or more
of the several defenses or counierclaims set up therein.

WYy,  The demirrer way be taken upon one or more of
the following grounds:

1. That seversl csuses of counterclsim heve bteen
improverly jolned, or mot separately stated;

Z. That the spsver does not state facts sufficient
80 congtitate a defense or counterclaim;

3. Thet the answer is uncerzain; "uncertain®, as
used heredn, inciudes ambiguoun snd unintelligible; or

L. That,where the answer plesds a contract, it
cxnnet be ascertained from the angwer, vhether or not the
contract ts writiten or oral.




tode of Civil Frocedure Section 46D {Pepealed)

Sec. L7, Sectica k62 of the Code of Civil Procedurs is repealed.

46 r -~ ALERGATEONE « NOF ~BENIRD s ~WHEN 70~ BB~ DERMEG~FRUK « » ~-WHEN-FO-RE
BREMED- CORYROYERTEB « ~Byery-maieriat-atlogation-of -sho-compiaint y-nes
eenbraverted by -bhe-uapwarFr ~muet s~ foy-the purpodes-af-She-a2tdeny-Bo
“aken-aa-fpuey-tha-apakapesivaf-aryr-noew-nabbler LR~ E00~ARIVEPy~3R
avaidppee-or-pangidputdng-g-deferpe-ar-saunter-alainy -muedy ~-an-the

trind;~pe-decmed-eenbroveried- by-tie-onposibe-parbye

Comment., Section L5z is supersedsd ny Ssction 431.20.

- .
Code of Civil Procedure Seetlon L& (Repealed )

Sea. LY, fsetion %63 of the Code of {ivil Procedure is repesled.
késm-aA-HsﬁaixaiwgzisaamzGMMQEE;HEB.mJA-ma%araa;»aliagatism-1n-a
pieadénguis»ang-aeaeaﬁia&-%a«th&«eiaimsar-iefense;—aai-whiehseeuié-ust

he-a%yiekenwﬁrem-ﬁhe~§le&§iag«witheutalea?iag*i%—insaf#iaientv

1 . ]
Comment. S=ction 463 is superseded by Section 431.10.
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Code of Clvil Procedure Section 471.5. Amendment of complaint; filing

and service

See. #5%. Sectico L71.5 1s added to the Cede of Civil Procedure,
te read:

W71.5. If %he complaint is amended, & copy of the amendments
mist be filed, or the court mey, in its discretion, reguire the
couplaint as amended to be [lled, snd & copy of the amendments or
amended coupleint must be served upoa the defendants effected thereby.
The defendant must answer the amendrents, or the complaint ss amended,
within 30 days aiter sarvice thereol, or suckh other time ag the court
may direct, and Jjudgmert by default may be entered upon failure to

answer, &5 in othsr cascs.

Comment. Secticon 471.5 is the same as former Code of Clvil Procedure
Section ¥32 axeept that the time to answer bas bezn increased fram 10 to
10 days to conform to the general rule as fo the time within which the

fendagnt must answer,

o
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Code of Civil Procedure Sectlon 581 {Conforming Amendment)

Sec, 50. Hection 581 eof the Code of Civil Procedure is amended to
read:

581, An action may be dismissed in the following cases:

1. By plajntiff, by written request to the clerk, filsd with the
papers in the case, or by oral or writien reguest Lo the judge where there
is no rclerk, at any tLime before the actunl commencement of trial, upon
payment of the costs of the ¢lerk or judge: provided, thst a-eeunter-elaiw

bhas-nei-baep-get-gpy-02 affirmative reliaf has not been sought by the

crosg~complaint ev-amawer of the defendant. If a provicicnal remedy has
been gllowed, the undertaking shall upcon such dismissal be delivered by
the clerk or Judge to the defendant who may hesve his action thereon. A
trigl shall be desmed to be actually commenced at the beginning of the
opening statement of Lhe plaintiff or his counsel, and if there shall be
no opening statement, then at the time of the administering of the cath
or affirmation to the firzt wikness, or the introduction of any evidence.

?. By sither party, upon the written consent of the other. HNo dise
miasal wentioned in subdivisions 1 sand 2 of this section shall be grantesd
pniess upon the written consent of the attorney of récord of the party or
parties applying therefor, or if such consent is uot obtained upon order
of the 2ourt affer notice to such attorney.

3. By the court, when 2liher party fails to appesr on the trigl and
the other party appears und asks for the dismissal, or when a dsmurrer is
sustained without leave to amend, or when, affer a demurrer to the com-
plaint has been sastained with leave to amend, the plaintiff fails to amend
it within the time allowsd by the court, and either perty woves for such
dismisszsal.
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L, By the court, with prejadice to the cause, when upon the trial
and before the final submission of the case, the plaintiff sbandeons it.

5. ‘Phe provigions of subdivision 1, of this section, shall not pro-
hibit & parfy from dismizzing with prejudice, eliner by written request
to tha clerk ;r oral or writien requ=st to the judge, as the case way be,
avy caﬁse of" action at aay time before decision rendered by thz court.
Provided, however, that no sach dismis=al with prejudice shall have the
effect of diamissirg a eouniterclsiwm-ey cross-camplaint filed in said
action-ay*eﬁmﬁaprivéng—%ﬁ&—éef&ni&ﬁt-aﬁnaﬁfirmative-raiief»seught-by-his
paBwWev-therein , Dismisssls without prejudice may ba had in either of
the menpers provided for in subdivision 1 of this section, after actual

comencenent, of tue irial, either by consent of all of the parties to

the triel or by order of court on showing of just ceuse thersfor.

Comyent. The smenduent to Seciion 581 deletes the reference to "counter-
elaim” eund to geeking affirmaiive relief ir 8 answer. Counterclalims hawe
teen abolished; claims tnat Formeriy were assearted ns counterclaims {in the

answer) are now ssserted es cross-copplaints,  Ses Code of Civil Procedurs

Section 428,80, Arfirmative relis

I
3

may pot e sought by answesr; rether, wheps

affirmative relied is scugnt in
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Code of Civil Procedurs Section 383 (conferming amendment )

See. 31, Hsction 583 of the Qode of (ivil Procedure is amended
o read:

583. (s} The court, in its discretion, mey diamiss an action
for want of prosecution pursuant to thiszs subdivision if it is not
brought to trial withip twe years after it was filed. ‘he procedure
for obtaining such dismisssl akall be in aceordsoce with rules adopted
by the Judicial Council.

{b} Any action heretofors or hereafter commenced shall be dis-
miased by the ecourt in vhich the ssme shall heve been commenced or to
which it mey we transferred on motion of thé deferlant, after due
notice to plairtiff or by the court upon ite own motion, unless such
action is brought to trisd wlihin flve years after the plaintiff has
filed his sotien, except where the parties have filed a stipulstion
in writing that the time may be extonded. When, in any astion
after judgment, a motion for & wpew trizal has been wade and 2 new triel
grapted, such actisn shall ke dismiseed on motlon of defendant afier
dve nctice to plalptiff, or by the court of itse own motion, 1f no
appeal has been taken, uniess stch sotion s brought to trisl within
thyree yettrs after the entry of the order granting a new trial, except
when the parities have Tlied a stipaulstion in wvriting that the time

wey be extesded. when ib gn action after Judguent, an sppeal has been
taken and judgment reversed with ceuse remanded for & new trial (or

vhen an z2ppeal has been tzken from an order granting a new trial and

« 105

e R s




()

such order is alffirmed on appesl), the action must be dismissed by
the trial court, on motion of defendant after due notice to plaintiff,
or of its own motion, ulless trought {o trisl within three years from
the date upon which remittitur is filed by the clerk of the trial
court.

(c) For the purposes of this section, "action" includes an
action commenced by cross-complaint . j-teress-eempiainil-ineiudes-a
eennterelsiw-fo-the-entent- tknt-ii-ceeks-affirmstive-patiots

{d} The time during which the defendant was not amenable to the
pracess Of the court and the time during which the jurisdiction of the
court to try the actlen is suspended shall not be included in comput-

ing the time pericd sgpecified in this section,

Comrent. The awendwent to Section 523 nmerely deletes the reference 1o
a2 "counterclaim.” Counterclasimas have been abolished; claims that formerly
wers fzserted as counterclaime are now ssserted as cross-complaints. See

Code of Civil Procedure Section 428.80.




Code of Civil Procedure Section 626 (Conforming Amendment)

Sec. 52, Section 626 of the Code of Civil Procedure is amended to
read:

626. VBRBICT-IN-ACTICNE-FOR-RECOVERY-oF-MONEY-OR-6N-EETABEISHING
COUNTERCRAIM: When a verdict is found for the plaintiff in an action
for the recovery of money, or for the deferdant;-when-a-eeunier-~olaim

cross-complainant when a cross-complaint for the recovery of money is

esteblished, eoxeceding-she-ameunt-of-the-plainsiffis-elaim~ac-entablisheds

the jury must also find the smount of the recovery.

Comment, The amendment to Section 626 substitutes a reference to "cross-
camplaint” for the former reference to "counterclaim" and mekes other conform-
ing changesa to reflect the fact that counterclaims have been abolished and
claims formerly asserted as counterclaims are now to be asserted as cross-

complaints. See Code of Civil Procedure Section 428.80.
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Code of Civil Procedure Section 631.9 {(Conforming Amendment)

a "ecounterciainm.”

Ser. #3,  Ssction 631.8 of the Sode of (ivil Procedure is amended
to resd:

63L.2.  After = periy has completed bis presentation of evidence
in g trial b& the ¢ourd, the cther party, withoul wsiving bis right to
offar gvidense in sapport of hir defenze or in rebubtisl in the svent
the motion is nob greanted, may move for o Judgment. The court as trier
of the facts shall w2ign the evidente and may render a judgment in favor

v cage the court shall mabke ficdings as pro-

I

of the moving party, in whic
vided in Sections £32 and &3 of this code, or may decline to render any
Sudgment until the cloge of gll the evidence, BSuch woilon may also be

made and granted as to any esusicretiip-e¥ cross-caplaint.

[f the motion is granted, unless the court in its order for judgmen!
otherwise specifies, such Judgmeni operates ez an adjudication upon the

merits.

Comment. The smendment to Section £31.8 weraly deletes the reference to

Cocobercizims have heen abolished; clsiizs thel formerly

were assartad po counterclaims are now ssserted ms cross-complaints. See Cod

iy

of Civil Pracodure Section 428 50,

]
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Code of Civil Procedure Section 666 (Conforming Amendment)

Sec, 54. Section 666 of the Code of Civil Procedure is amended to

reads

666. If a eeumterelaimy claim asserted in a cross-camplaint is

established at the trial s-execed-the~piginsifflas and the amount so

established exceeds the demand established by the party against whom

the cross-complaint is asserted , judgment for the deferdars party

asserting the cross-complaint must be given for the excess; or if it

eppear gppears that the defemdars party asserting the cross-complaint

is entitled to any other affirmative relief, judgment must be given
accordingly.

When the amount found due to either party exceeds the sum for which
the court is authorized to enter judgment, such party may remit the excess,

and judgment may be rendered for the residue.

Comment. The esmendment of Section 666 deletes the reference to & "counter-
claim" and makes other conforming changes, Counterclaims have been abolished;
claims that formerly were asserted as counterclaims are now asserted as cross-

complaints. See Code of Civil Procedure Section 428,80.
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Code of Civil Procedure Secticn 871.7 {Technical Amendment]

Sex. 55, Section 871i.2 of the Code of Civil Procedure is smended
to read:
871.2. A% used in this seetiesr chucter , "person” includes an
L e TR

vnincorporated associaticn.

Comuent. The amepfiment of Section A71.2 corrects an obvious vechnical

defect.

Code of Civil Procedure Section 871.3% (Conforming Amendment )

Sec. %5,  Section 871.3% of the Code of (ivil Procedure is
agended to resd:

871.3. A zood Paith inprover mey brisg an action in the superior
eourt or, subjeet Lo Secticn 300, may flle e cross-complaint sp-asunter-
etndx 1n 3 vending action io tae superior cr municipsl court for reliefl
under this chapter. In every case, the burden is on the gocd faith
laprover to establish that he is entitied to relief under this chapter,

and the degree of nepligence of Lhe good feith lmprover should be tsken

into acesunt by the cowrt in deternining whether the improver acted in
good Taith and o determining the reided, 17 any, that is consisbtent
with substantisl Justice to ibe pardles under the circumstances of the

particular case.

>
H

Comment. The amendment of Sacticn 871.3 merely deletes the reference
to & "cowtterclalnm.” Counterciaims have besn abollshed; elaims that
formerly were Rsherted as counterclaims are anow asserted as cross-complaints.

See {ode of Oivil Froecedure Section #28.80.
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Coede of Civili Procedure Section 871.5 (Conforming Amendment)

Sec. 57, Bection 871.5 of the Code of Civil Procedure is
amended 4o read:

B871.5. When an acticn s ar crogg-complaint y-sk-csvuntbereldaism
is brought pursuant to Section 871.3, the court may, subject to
Section B71.L, effect such ap adjustment of the rights, equities,
and i1 terastg of the good feith loprover, the owner of the land,
and other interested purties [ineluding, but not limited to,
lesgees; lienbolders, and encumbrancers ) as is consistent with
subgtantial justice to the parties under the circumstences of The
carticular case. The relief grantsd shall protect the owmer of the
Jand upon which the lmprovawent was constructed ageinst any pecunisry
lcss but shall avold, inscfar ss possidbls, enriching hinm uwplustly
at the expepse of the gond fairh improver. In protecting the owner
of the land sgeinst pecuniary logs, the court shall take inte
consideration the expenses the owiner of the land has incurred 1in
the sotion in which pelied uwader this chapter is seuebt, including
tut nob limited 0 reascneble sttorney Toes. In determining the
appropriaste forn of relles under this section, ihe court siell take
iotso congideration any plans tke cuner of the land may have for the
use or development of ithe land upon which the lmprovement waszs made and
Bis peed for fhe land upon which the improvemert was mede in conpection

with the use or development of other proveriy owned by hin,

Comment. The amendment of Sectinn 871.5 mersly deletes the refersnse
t0 & "counterclaim.” Counterclaims bave beer abelished; claims that formerly

were asserved as counterclsims are now meserted as crossecomplaints.  See

Code of Civil Frocedurs Jection 428.80,
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§ 1048

Code of Civil Procedure Section 1048. Severance or consolidation for trial

Sec. 58. Section 1048 of the Code of Civil Procedure is amended
to read:

1048. An-getion-may-be-severed-and-aeiions-pay-be-consedidasedy
in-the-diseretion-of-the-conriy-whenever-is-ear-bo-dene-witheus
prejudice-to-a-subsiantdad-righi-

{a) when actions involving a common question of law or fact are

pending before the court, it may order a Joint hearing or trial of any

or all the matters in issue in the actions; it may order all the sc-~

tions consollidated and it may make such orders concerning proceedings

therein as may tend to avold unnecessary costs or delay.

(b) Te court, in furtherance of comvenience or to avoid prej-

udice, or when separate trials will be conducive to expedition and

economy, may order a separate trial of any ceuse of sction, including

g cause of action asserted in a cross-compisint, or of any separate

issue or of any number of causes of action or issues, preserving the

right of trial by jury required by the constitution or a statute of

this state or of the United States.

Comment. Section 1048 is revised to conform in substance to Rule 42
of the Federal Rules of (Civlil Procedure. The yevisgion makes clear not only
that the court may sever causes of action for trial but also that the court
may sever issues for trial. PFor furthsr discussion, see the Advisory Com-
mittee's Note of 1966 to Subdivision {b) of Rule 142 of the Federal Rules of
Civil Procedure. Formerly, Sectlon 1048 provided that "an action may be

severed" by the court and did not specifically authorize severance of issues
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§ 1048
for trial. Absent some specific statute dealing with the particular situ-
ation, the law was unclear whether an issue could be severed for trial. See
2 Witkin, California Procedure Pleading § 160 (1954)("There is a dearth of
California authority on the meaning and effect of [the "action may be severed"
portion of Section 1048]; the relatively few decisions merely emphasize its
discretionary character.").

Section 1048 permits the court to sever issues for trial. It does not
affect any statute that requires that a particular issue be severed for trial.
E.g., Code of Civil Procedure Section 597.5 {separate trial on issue whether
action for negligence of perscn connected with healing arts barred by statute
of limitations required on motion of any party). The authority to sever is-
sues for trisl under Section 1048 may duplicate similar authority given .under
other statutes dealing with partlcuiar issues. E.g., Code of Civil Procedure
Sections 597 (eeparate trial of special defenses not involving merits), 598
(separate trial of issue of liability before trial of other issues). These
sections have been retained, however, because they include useful procedural

details which continue to apply.
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Revenue and Taxation Code Section 3529 (Conforming Amendment)

L . i G i

Sec. 59, Section 3522 of the Reverue and Taxation Code is amended
to read:

Loy . Iy - . ‘

3522, A defense eeuntey-elaim or eross-conplaint based on an allegec
invalidity or irregularity of any deed te the State for taxes or of any
proceeding leading up to dasd can only be maintained in a proceeding com~
menced within one vear after the dste of recording the deed to the Stete
in the county recorder's offi ithi

e ¥ reo of fice or within o P tobe

ithin one year afier October 1, 1949,

whichever is later.

Compent. The amendment of Section 3522 merely deletes the reference to
I & o - i
8 “counterclaim. Counterclaims have heen abolished; claims that formerly
were asserted as counterclaims are now asserted ag cross-complaints. See Code

of Civil Procedure Section 428, 80,

Revenue and Taxation Code Section 3810 {Conformirg Amendment)

Sec, 60. Section 3810 of the Revenue and Taxation Code is smended

10, A Jefense s-eedziesclaims or crogss-complaint based on the

alleged invalidity or irvegolariiy o

4

any sgresment or desd executed
pader this arbicle can coly he maintained in & proceeding cormenced within

a year atTher the sxecution of the instrument.

Corment. The amendment of Section 3810 merely delietes the reference to
a "counterclaim.” Counterclaims have heen sbolished; claims that formerly
ware asserted as counterclaims sre now asserted ms cross-complalints. See Code

of Civil Procedure Section 428.%80,
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Water Cods Section 265%0H {Donforming Amendmpent)

Gae. L. Section 26304 of the Water Code is amended to read:

26304,  An action, proczeding, defenss, answer, ceunterelaims or
eross-compiaint hased on the glleged invelidity or irrvegularity of any
collector®s éﬂzd executed to bhe distriet or based on the allegsd inefd-
fectiveness of the deed to convey the abaclute title Lo the property
dzgeribed in 1t may be compencad or irtarposed only within one year after

the recordation of the desd.

Comzent. The amendment of Section 2630k merely deletes the reference to
2 "counterclaim.™ Countercluims have been abolished; claims that formerly

were asserted as counterclaims mre now asserted as cross-complaints. See Code

of Civil Procedure Ssction H2R.5D.
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Water Code Secticn 26305 (Conforming Amendient )

Sec. 47, Section PH3I0S of the Water Code is amended to read:

26705, An action, proceedins, defense, answer, zeunterelnmimy or
cross-complaint based on the alleged invalidity or irregularity of any
agresument of sale, dsed, lease, or option executed by m district in con-
nection with propesty desded To it by Itz collector or based on the al-
leged inefTactiveness of the instroment to convey or affect the title to
the property described in it mey be commenced or interposed only within

cne vear after the execuiion by ithe district of the inshrument.

Camment. The amendment of Sectioch 26305 merely deletes the reference
to & "counterclaim.” Countercleims have heen abolished; claims that formerly
were asserted a3 counterclalms are now asserted as cross-complaints. See

Code of (ivil Procedurs Bectilon 428.50.




Water Code Section 37161 {Conforming Amendment)

Sec. 52, Section 17161 of the Watsr Code is amended to read:

3?161‘u An sction, procecding, defense coswer, eeuntereiaimy or
cross complaint based on the slileged invalidity or irpegularity of any
coilector's deed executed *to the district or based on the alleged in-
effectivensss of ithe deed Lo convey ithe abvgolute ditle to the property
described ic it may be commenced or intzrposed only within one year after

the recordatian of the dead,

ficgment, The amendment of Jecotion 37161 merely deletss the reference to
a "ecounterclaim."” Countsrclaims have been abolished; claims that formerly were

agserted az counterclaims are now asssrted as cross-copplaints. See Code of

Civil Procsdure Section L2620




Water Code Sectior 37162 (Conformine Amendment)

gec. GM. Seetien 37142 of the Water Code is amended to read:

3762, &n eciion, proceeding, defense, answer, ssunberelaimy or
cross ceompleint besed on the alleged invalidity or irregularity of any
agresment of aale, deed, lease, or option executad by a district in
cunneckion with progerty deeded to it by its collector or based on the
glleged ineffectiveness of thes instrument te convey or affect the title

to the property described in 1t may be comenced or interposed only

within one year after the exocution by the distrist of the instrument,

Casment. The amendment of Section 37162 merely deletes the reference
to a "counterclaim." Counterciaims bave been abolished; claims that formerly
wepre asserted sg counterclaims are now asserted as cross-complalints. See

fode of Civil Procedure Section 428.80,

Water Code Section 51695 (Tenforming Amendment)
ok

Sec. ©5. Section F1696 of the Water Code is amended to reed:

51696. Arn action, proceeding, defence, ceumierelaim or cross
complaint based on the alleged invalidity or irregularity of any sale
by the county treesurer 2s trustee of & district of a parcel deeded to
Biw as 2 result of the nonpaveent of an asseésnent, or some portion
thereot, may b cormencsd or interposed only within one year from the

date of the sale.

Comment. The amendment of Section 51606 merely deletes the reference

"counterclaim.” Counterclaims have been abolished; claims that formerly

to a
were asgerted as counterciaims are now ssserted ss cross-caplaints. See Code

of Civil Procedure Seciion 428,50,
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Operative Date; Application to Pending Actions

Sec. 66. (a) This act becomes operative on July 1, 1972, end
applies to actions commenced on or after July 1, 1972.

(b) Except as ctherwise provided by rules adopted by the
Judiciel Council effective on o¢r after July 1, 1972, this act does
not apply to acticne pending on July 1, 1972, and any action to
which this act does not apply is governed by the law as it would exist

had this act not been enacted.

Comzent. The operative date of the act is deferred so that lawyers
and judges will have sufficient time to become familiar with the new
procedures. Because some of the provisione of the act might sppropriately
be made applicable to actions pending on July 1, 1972, subdivision (b) pere
mits the Judicial Council to make such specific provisions applicable to
these pending actiona. An action is "commenced” upon the filing of a com-

plaint with the court. See Code of Civil Procedure Section #11.10.
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