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v.I:' .. randum 70-110 

Subject: Study 71 - CountCl'claims and Cross-Comnlaids, Join1er of 

Causes of Action, and ReLAted Provisions 

Attached is the statute rortion of the reoommendation on wrlous 

aspects of pleading. 1fa made a number of revisions in the statute RJld 

CO/llllents, and we think that the major oms should be reviewed by the 

COIlIIdssion. ". noted belOIt' those pages that have signifioant changes. 

We also nate additions and revisioTIB you may wish to lIote in the 00_ 

ment:!. JIIch1b1t I attached is a .. tter approving the reool!lllllndation. 

Page !! - last sentence added to COIIIIIIIIrrt. 

Page .2 - last sentence aDd citation to I 426.40(d) added to coment. 

1- section revieed in accordance with decision at last meeting. In 
addition. last aentence added to subdivision (b). This additi'>l18l 
sentence retains a provision formerly contaimd ill Section 376 and 
also found in the Rule upon wt.ich the section is based • 

.!!. - COlll!lll nt ccr.pletely rem t ten. 

9 - section revised to conform to decisions at last meeting. Also 
- last sentence added to subdivision (b). Comment revised. 

10 - oom'18nt cOI.:pletely rewritten • 

.!l - c OIIIIII!Int revi sed. 

18 - last paragraph added to COlIID8nt. 

19-22 - com,,1etely l"IIWT'itt,en comments. DIP<RTANT POLIC! Ql'ESTION 
-See Exhibit II 

. 25-27 - oomment I">visec. 

44 - Text revised to conf,rm to decision a: last meeting. 

45 - text of sadiol' and cO"lrent revbe~ to can:DrIIl to decisidns at 
la~t meeti ~g. 

46 - minor editm-].al nvisiclI1s ill CC!JI."fmt. 
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47-48 - comment rav; cau aoo a=ended. 

49-51 - com;;ent ::"€\"i~ed and expanded. 

52-55 - comment revisec Clnd elCpc;nded. 

56-57 secti~n revis'Cd +·0 cNti'Drm to cpanr1:!s made at last me.,ting; 
co," ant l'flviseJ ;;Bel expanded. 

58 - section and text of comment new. Section approved at 13 st 
r.:eeting. 

60 - Sul:'divisinn (b) of statde section revised to conform to 
decisi ":1S at last !!Ileting. 

61 - minor ed! torial18vision in comroont. 

62 - minor editorial revision in comcp,nt. 

6"- - 'l9cti.on adopted at last meeting. 

!! - minor editorial revi~ions in comment. 

76 - Sectbn 430.40 revised to conform to dec1si!>ns at last 
lOO'Iting. cOlll!ll9nts to both Section 430.40 and 430.50 
revis,-d. 

87 - COIII!lI()nt to Section 431.70 slightly revised. 
Section 432.10 is I'I81f and nct previously considered by the 
Com.';'is~j on. 

Trs remainder of trs statute oonsisted mostly of confonning amendments. 

We did !"lot reproduce these in the attached statute because lie did not 

have the time to do so. HOlIevsr, we have reproduced on pages A-D{Wliob 

follow page 87) those sections in the remaining portion of the statute 

thpt have changes. 

A - t.i!!ll cr.anl\lld to 30 days from 10 days and' conrnent revised 

B 
C 

- ap;Jraved at last meetinljJ nor a statute 8added in lAst 
portion Df subdivision (b). Conment prepared. 

D - revised to refiect decision at last reeting. staff believes 
that mere nro'ilema created by giving 1lcH.d1a1 Council authority 
to advance date of act than are ~olved. 

Resoectfully 5ubmit+,ed, 

John H. Ddlou1lJr 
Executive Seoretar,r 
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• Memo 70-110 EXHIBIT I 
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i"""'cj •. ' " _ ; '" 
f<kH'~ !, ' .. :! 'i-' :l-"i(I'~:;' 

THE HAI< ASS()( l ... \T!():\ ()i :--\1\ FRi\ r\USCO - . 

" t! . ,_ . t ,.' t,.:': ~ I': f-, 'I 

. j:, 

October 13, 1970 

Mr. JohnH. DeMoully 
California Law Revision Commission 
School of Law 
Stanford University 
Stanford, California 94305 

Re: Simplification of Code of Civil Procedure 

Dear Mr. DeMoully: 

;\"'-11 , .'~_ AJIJI"'MSON 
j,t:.',:- ,: P:r;;ANKEE 
h'~f~~ .'\ l,<.>; FL',KtL 
,\f ... :.: : ,\', il'RJl.EZ, JR. 
R:C·,'l.PI' I H-\M 

h' ;~'r" r '\.]ITO 
r;,: I.' ,~ .• l' Pcn:S\S(lN 
( '.n. f" B. RIir;FRfW 
t- -~_ ,-= K. In ..... 
R, ·'Hl .\ _~; r IGSON 

: ''-Jt~ S. ;;:'T.\l\ING 
\' . L rJ1.~l·NOIt 

I, ' ," '·f_ ~':"~J 

!I.·,,· ,:' HI'. (U'r, 

!'",. ~l"L 'JT 
\"J.i'f F~I:'<'N:NT 
(,;uru {:1.11't: 

.r P..f ...... Sr i',[ ;t 

Subsequent to your letter of July 29, 1970, the subject 
matter was referred to the Committee on Administration 
of Justice of The Bar Association of San Francisco, 
and their report favoring the simplification was sub
mitted to the Board of Directors at their regUlar 
meeting on Friday, October 9, 1970, and unanimously 
approved. 

I am advising you to this effect, and if there is 
anything further that we can do to assist, please 
contact us. 

Very truly yours, 

CPS:amr 
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Memorandum 70-110 

EXHIBIT II 

Sections 383 and 384 

At the October 8 and 9 meeting, the Commission approved Section 384 in the 

following form: 

384. Except as otherwise provided in Section 389. All it is not 
necessary that all persons holding as tenants in common, joint tenants, 
or coparceners 1-ef-aay-a~eef--lesB-'Baa-all;-maY-~8ia~ly-ef-ee¥epally 
eemmeaee-ep-aefea6 join or be joined as parties in any civil action or 
proceeding for the enforcement or protection of the rights of such ,a~y 
persons • 

The Commission also directed the staff to determine whether Section 383 should 

be treated in a similar fashion. The staff has reexamined both Sections 383 

and 384 and believes that both sections should be entirely repealed. We have 

proceeded ahead and done this and substantially revised the Comments to both 

these sections accordingly. As now indicated in the Comments to these sections, 

both sections provide exceptions to old common law rules of compulsory joinder 

that prohibited less than all of the persons described from being joined in one 

action. It is the staff's belief that it is both unnecessary and undesirable 

to continue these separate exception statements. The rules governing compulsory 

joinder are now stated in Section 389. This section Should be given exclusive 

effect. If joinder is not required under that section, then it should not be 

required at all. The staff believes that the Commission's recommendation as 

presently drafted will be given that effect, and we have strengthened the Com

ments to Sections 383 and 384 to help in this regard. Thus, Section 389 should 

be considered as supplanting any common law rules that differ or conflict with 

the rules stated in that section. The retention of specific exceptions to the 

old common law rules would actually weaken the effect of Section 389 because it 

would afford some support for the argument that common law rules were still 
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generally applicable except insofar as some specific exception thereto COQld 

be fOQnd. The staff believes that prior cases dealing with compulsory joinder 

should serve as guides only to the extent that their results conform to those 

standards set forth in Section 389 and that the best way of achieving this end 

is the way as provided in the recommendation. 
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