9/18/70

Memorandum 7T0-107

Subject: New Topic - Requirements for Office. of Board of Trustees of Com-
munity College District

The attached opinion of the County Counsel of the County of Ios Angeles
points out that a provision enacted in 1955 upon recommendation of the Com-
mission (now Section 1112 of the Education Code) is unclear. The meaning of
the word “resident” in Education Code Section 1112 may mean "domiciled" or
may mean "actually residing.”

We call this opinion to your attention, but we recommend that the Com-
mission not request authority to study this matter.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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Fuvsrs cuuase COUNTY OF LOS ANCELES

June 18, 1970
Mr. Frederic A. Wyaltl, Member
Board of Trustees of Los Angeles

Community College District
2140 West Olympic Beulevard
Los Angeles, California 30006

Re: School Board Member Assuming Office as Secretary of
State—Compalible Offices (Our No. 71-70)

Dear Mr, Wyatl:

You have orally asked whether a member of the Board of
Trustees would forfeit his office if he were electad to and assurned
the atatewide office of Secrelary of State.

OPINION

Equally persuasive arguments can be made hoth ways, either
that the school board member would forfeit his cifice upon
becoming Secretary of State or he would not. We, therefore,
advise that the Board of Trustees assume that if ome of itw
mémbers becotnes Secretary of State that he can still servé oa the
Board unless, or until & court of competent hmrisdiction
otherwise. We base this advice on the following premises:

i. No provision of the state Constitution prohibits the same
person: from holding the two offices at the same tima.

_ 2. The two oiflces are not incompatible at common law.
Therefore, the aspumption of the statewide office would pot
vacate the school board membership which is not an incompatible
office.

3. While plausible srguments can be made that the two offices
cannot be held simuitansously because the Secretary of State
must be physically present in Sacramento, that is have his factuel
sbode there, and a trustee muat have his factusl abode in the
junior college district, equally plausible argument can be made
that domicile only in the junicr college district is required which a
trustee can retain while having his factual abode s Sacramento
and, therefore, upon a trustee becoming Secretary of Siate his
office of trustee should not be considered vacant unless &nd mtil »
court so decldes,

I
NO PROVISION OF THE STATE CONSTITUTION
PROHIBITS THE SAME PERSON FROM HOLDING
TWO OFFICES AT THE SAME TIME

A member of & school district governing board i ». publie
officer. (Peaple v. Elintt (1953) 116 Cal . App. M 410; 413; Peeple
v. Darby (1962) 114 Cal.App.2d 412, 422429, app. dismissed 348
U.S. 937, 97 L.Ed. 1384, 73 5.CL. 83, Peaple v. Becker (1962) 112
Cal.App.2d 324) The Secretary of State is a public olficer, clected
for the term and as provided by the Constitution, for Sec. 11 of
Article V of the California Constitution deciares that the
Secretary of State ““shill be elected at the sarve time and placey
and for the same term as the Governor’'. His compensstion shall
be prescribed by statute but may not be increased or decreased
dharing his four-year lerm of office. (Sec. 12 of Art. V, Conat.) The
Constilytion expressly provides that the Governor “may not hoid
other public office” (Sec. 2, Art. V1, bul there is no comparable
provision in the Constitution or statules for the Secrelary of State.

Y

L

g e




Therefore there is nothing in the Constitution or statutes
which specifically declares that the same person may nat at the
same lime be Secretary of State and also & member of a school
districl governing board.

11
THE TWO OFFICES ARE NOT INCOMPATIBLE

Appropriale Lo our situation is the Supreme Court’s statement
in the leading case of People ex rel. Chapman v. Rapsey (1940} 16
Cal 2d 636, at pages 641 and 642:

' *Two offices are said o be incompatible when the holder
cannol in every instance discharge the dulies of each. In-
compatiblity arises, therefore, from the nature of the duties of
the officea, when there 15 an inconsistency in the fubelions of the
two, where Lhe funclions of the two are inherently inconaistemnt
or repugnant, as where sntagonism woutd reslt in the attempl
by one parson to discharge the duties of both offices, sr where
the nature sad dutles of the two offices are such as to render it
improper from considerations of public policy for ane person to
retain both. The true test is whether the two offices are in-
compatible in their natures, in the rights, duties or obligations
conaected with or Rowing from them.’ ‘

v Al common law the holding of one office does not of
itself disqualify the incumbent from holding &nother office at
the same time, provided there is no inconsistency in the fune-
tions of the two offices in question. But where the functions of
two offices are inconsistent, they are regarded as incompatible.
The inconsistency, which at common law makes offices in-
compatible, does not consist in the physical impossibility to
discharge the duties of both offices, but lies rather in a conflict
of interest, ns where one is subordinate to the other and subject
in some degree to the supervisory power of its incumbent, or
where the incumbent of one of the offices has the power lo
remove the incumbent of the other or to sudit the accounts of
the other.'®#x = "

In Mett v. Herstmann {1950) 36 Cal.20 308 at pages 391 and %2
the Supreme Court said:

""The doctrine (of incompatible cifices) applies where the
functions of the offices concerned are isherently inconsistent,
a3, where there are conflicting interests, or where public policy
dictates that one persont may pot retain both offices. v .3

F The Attorney General of California has defined ncompatibie
| offices as follows in 48 Ope. Cal Atty.Gen. 141 (1908) at page 143:

“‘Offices are incompatible, in the sbeence of statules
suggesting s contrary result, if there is sny significant clash of
duties or loyalties between the offices, if the dua] office bolding
would be improper for ressons of public policy, or if either of-
ficer exercises a supervisary, auditory, or removal power over
the other ...." 38 Ops. Cal.Atiy Ges. 113 (1961)."

It has been said that:

“While Incompatibility has been described s physical
impoasibility to perform the duties of both offices, it is not
simply a physical impossibility to discharge the duties of both
offices at the same time, it is an inconsistency in the functions of
the two offices, a3 where ooe is subordinate to the other, or
where a contrariety and antagoniam would resull in the sttempk
by one person to discharge faithfully and impartially the duties
of both, - " (3 McQuillin on Municipal Corporations 208, Sec.
12.87, Citations omitted)

There is no inherent inconsistency or repugnancy in the
functions of the two offices, one is not superior or controlling over
the other, nor does it supervise ar nudit the functions of the other.

The Government Code provides that the Secretary of State
shail keep a correct record of the official acts of the legislative
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and executive departments of the stale government (Secs. 121159
and 12160}, shai} be responmble for the stale archives (Sec.
312151} ; shall attend every session of the Legisiature. 10 receive
lis and resolutions and to perform such other duties aa the two
houses may direct (Sec. 12161 1; shall record conveyances made ta
the state and articles of incorporation (Sec 12164, shall be fourth
in line of succession for the office of Governor (Sec. 12058 el seq).
and shall perform related dulies.

He algo has generat direction over statewide elections, like
the presidential primary, direct primary and general election
{Elections Code, passim.)

If the school district wanls Lo have one of its elections con-
solidated with a statewide election of which the Secretary of State
has cognizance, such & matter is not even carried out through the
Secretary of State but through the local county board of super-
visors. (Secs. 23301 and 23302, Elections Code) The Secretary of
State has no responsikality in the matter.

1f school district records are lo be destroyed, the superin-
tendent of the school district must transmit a “list lo Lhe
Historian, State Archives, of the Office of the Secretary of State at
Sacramento, California, together wilh an inquiry asking whether
the Hislorian desires transfer of any of the listed records lo the
State Archives.” (Title 5, Califernia Administralive Code, Sec.
9019) Bul Whis does not represent any supervision by the Secretary
of State over the affairs of the school district His Hisloran
merely determines whether or not the school districl records are

worthy of placement in lhe State Archives, ralher than being

destroyed.

These responsibilities of the Secretary of State appear in no
way Lo be inconsistent with the responsibilities of a school districl
governing board member nor does the Secretary of Stale have Lhe
duty to supervise or audil any work of s school district. We believe
the lwo offices are not incompalible.

m
EQUALLY COMPELLING ARGUMENTS CAN
BE MADE BOTH WAYS AS TO THE RIGHT
OF A TRUSTEE TO CONTINUE IN OFFICE
AFTER ACCEPTING THE QFFICE OF
SECRETARY OF STATE

Section 1112 of the Education Code declares that to be eligible,
a school board member shall be “a regident of the school
datrict™. .

Section 1060 of the Government Code requires that the
Secretary of State “shall reside at and keep (his) offices in the
City of Sacremento''.

It is pecessary, therefore, to determine the meaning of the
words “resident™ and *‘reside’’ as used in these two code sections
respectively. This is difficult because each of these words is used
with two distinctly different meanings. In Whittell v. Franchise
Tox Baard (1964) 231 Cal App.2d 278 at 284 the court said:

"However, ‘domicile’ properly denotes the one jocation
with which for legal purposes a person is considered Lo have the
most settled and permanent conbection, the place where he
intends to remain and to which, whenever he is absent, he has
the inlention of returning but which the iaw may also assign to
him constructively. Rasidence, on the other hand, denotes any
factual place of abode of some parmanency, that is more than a
lemporary sojourn. g ¢ 3"

On the other hand as we shall show later the word
‘“residence’” has been used as synonymous with ‘“domicile."

Whal we must determine, therefore, is whether the words
“resident’’ and “‘reside’” as used in Section 1112 of the Education
Code and Section 1080 of the Government Code refer to the
*{actual place of abode’” or to ‘‘domicile’.
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In discussing this question the use of the word 'resident’,
‘“‘reside” or "residence” is confusing since those sre the very
words we are seeking to define. We should confine ourselves to the
words “factual place of abode” and "domicile”.

We are inclined to believe that Section 1080 of the Government
Code requirea that the Secretary of State must have his “'factual
place of abode’” at Sacramento. Section 1112 of the Education
Code requires that a member of the Board of Trustees maintain
his ‘‘domicile” in the school district. If this is the only
requirement then a member of the Board of Trustees could hold
the office of Secretary of State at the same time because he could
ratain his domicile in the district while having his factual abode in
Sacramento. We find, however, that Section 1112 of the Education
Code presents an extremely difficult question of legisiative
consiruction. Respectable arguments can be made that it
requires domicile in the hmior coltege district only, Equally
respectable argumnents can be made that it requires both domicile
and factual place of abode in the school district. If the latter
construction is correct a person could only retain the office
concerning which he complied with the requirement of factual
abode.

Section 1112 of the Education Code reads:

*1112. Any person, regardiess of sex, who is 21 years of age
or older, a citizen of the State, a resident of the school distriet, a
registerad voter, and who is not disqualified by the Constitution
or laws of the State from holding a civil office, is eligible to be
elected or appointed a member of the governing board of a
school district.”

This section seems Lo be based upon Section 1801 of the 1943
Education Code as added by Stats. 1955, Chapter 799, page 1400 at
1402 as amended by Stats. 1955, Chapler 1685, page 3081 at 3082.
The latler amendment extended the provisions of the section from

elementary school districts only to all schoo) districts and is

immaterial to our problem. So [ar as we can find, prior to 1955
there was no statute relating to school trustees providing for their
qualifications except the provision added to Section 1593 of the
Paljtical Code by Code Amendments 1880, Chapter 44, p. 28 at p.
5

“No person shall be deemed ineligible to the office of School
Trustee on account of sex.”

This provision became part of Section 2.7%0 of the Scbooi
Code and then Section 1004 of the 1943 Education Code until ita
repeal by Stata. 1855, ch. 798, p. 1400 supra, which placed it as the
first sentence of Section 1801 of that code. It has been continued as
the first part of Section 1112 of the Education Code, although its
retention after women's suffrage in this state in 1912 seems to be
an anachroaism,

.  Between 1880 and 1955 the qualifications of school irustees
were a8 provided in the “no sex discrimination’ provision and
Section 58 of the former Political Code and Section 275 of the
present Government Code. These two sections make the same

enis. The latter reads:

*275. Unless otherwise specifically provided, every elector
is eligible to the office for which he is an elector, and no person
Is eligibie who is not an elector.”

Betwesn 1380 and 1912 it was ‘‘otherwise provided” as to
women who, during that time were not eligible to vote and,
therefore, pot elactors.

! Secﬂonﬁsoftbcformerl‘ohuulﬂndewu held applicable to
school trostees in Peeple ex rel. Davidson v. Merts (1934) 2 Cal.2d
6 at 138, 3 P.2d 422 upon this case the Attorney
General held, 13 Opa. Cal.Atty.Gen. 127 (1949) that a person who
was not an elector jn an elementary school district was nol
eligibie to hold the office of school trustee. Between 1912 and 1955,

JIherefore, a person had to be an elector in a school district in
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r to be eligible to hold the office of school trustee, that is, he
had Yo be a citizen, at least twenty-one years old and domiciled in
the disfrict This being the law immediately prior to the effective
date in the fall of 1955 of Section 180} of the 843 Education Code,
now Sectiont 1112 of the present Education Code. whal was its
efiect? Do the words *  » wa resident of the school distnc:
t - " meanhaving & factual place of abode or demscile” It can
be argued that fartug] abode 1 meant tor the follnwing reasons

Prior to 1855 a trustee was required to have his domicile in the
achool district, Therefore, if “domicile’’ were meant the words
would be surplusage and meaningless. It could, of course, be
contended thal the legislature intended Lo state ail quatifications
of & school trustee in one place and not rely on provisions in the
Government Code or elsewhere. Conceding this, however, &
provision thal the trustee have his domicile in the district and be a
cilizen and a voter means that he must be & voler of the district.
Then why not say 80, ingtead of saying '‘21 years of age or older, a
citizen of the State, a resident of the school district, a registered
oler'? H, in Section 1112 of the Education Code the word
“resident’’ refers to domicile it would be surplusage and contrary
to the rule that;

" Significance should be given, if possible, lo every
word, phrase, sentence and part of an act. (Gates v. Salmon, 35
Cal. 576 (85 Am. Dec. 19).}x: " )

:e;:h ¥. Western Airlines, Inc. {1954) 42 Cal.2d 521 al 838, 268

2d 118,

Mercer v. Perer (1988) 8 Cal 2d at 112, & Cal. Rpir. 315 at 329,
43 P.2d 315 at 320.

To the same effect are:

Select Base Msterials, Inc. v. Board of Equalization (1958) 51
Cal 24 640 at 845, 335 P.2d 872 at 8T5; and,

Beirmt Universal Bank v, Superior Conrt (1909) 268 Cal App.2d
832 at 842, 74 Cal Rpir. 338 at 399,

On the other hand it can be pointed out that this rule that no
part of a statute should be construed as surplusags ls not helpful
in this case because even if the word “resident” is construed to
mean “(actusl place of shode™ a great deai in the secilon is
meplusage sayway. A person who is a veler necessarily would
be: '

Aﬂ!mmmdm _who is 21 years of age or
older, a citisen of this State .

'n:ewrt « » , regardiess of sex « .. . 21 yoars of age or
older, a citizen of this Siate & » - ** all could have been omiited
without. changing the meanihg in any way.

As to the age requirement note that, in 1955, when Sectlon 1801
first was added to the 1943 Education Code there was no effort
being made to Jower the voting age. -

Neither construction of the section gives meaning Lo all of the
words of the section. If we construe “resident” as meaning
“'domicile” there is a little more surplusage than if we construe
‘that word as meaning “lactual place of abode.”

“The larm ‘residence’ and ‘domicile’ as used in many

statules are beld to be synonymous. and such seems io be the

. cane where they appear in atatmtory provisiess. relating wo

quatifications fer office.”” 42 Am Jur. 918, Public (Mficers, Sec
45. (Emphasis added!

Alsa it pertinently can be asked why a trustee must have his
‘factual place of abode within the school district? The board meels
once a woek and may raeel twice a week. A member could have
his factual abode elsewhere and yel be able to attend all meetings.
Even special meelings and emergency meetings presenl no
difficulty in view of modern methods of transportation not only
now avaiisble but aiso available in 1955,

Section 1801 was added to the 1943 Education {'ode by Slats.
1955, chupler 799, page 1400 at p. 1402. This statute had its origin as
Assembly Bill 1805 of that year It was amended severai limes
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during course of passage but Section 1801 remained unchanged
The bill states:

‘i Revision by California law Reviston Commisgion:."”

Concerning 1lhis bill and another one, the Hepurt of the
California Law Revision Commission for January 1, 1955 al page
13 says:

*'The commission has. accordingly, prepared two bills for
submission to the Legislature. One bill presents the com-
mission’s proposed revisions of the parts of the code which
concern the election, appointment and recall of school district
governing board members. The other bill presents the com-
mission's proposed revisions of certain other parts of the code
for the purpose of repealing obsolete seclions, clarifying sec-
tions which are ambiguous, and resolving conflicts between
sections of the codexw

“ « {Copies of the preprinted bills, Logether with
mimeographed notes explaining them, will be sent Lo interested
persons and groups during the early part of January, 1855, so
that their comments and suggestions will be available to the
Legisiature before it acts upon the bills.”

The office of legislative counse] in Los Angeles informed us
that it does not have this mimeographed material and suggested
that we write Mr. John H. De Moully, the Executive Secretary of
the California Law Revision Commission which we did. In his
jetter to us of April 23, 1970 he says:

“We have made a search of our {iles and find no
background material at all on the bills to which you refer. [ am
sorry that we are unable to be of assistance to you.”

As to the Secretary of State we incline Lo the view that he need
not have his domicile in Sacramento but must bave his factual
abode there. Section 1080 of the Government Code reads, in part:

*1060. The following oificers shali reside at and keep. their
offices in the City of Sacramento:

£ . 3

(b} The Secretary of State. x «¢"'

In our opinion the word ‘‘reside’ does not mean “domicile”.
Section 14283 of the Elections Code reads:

14283, A person does not gain or lose residence solely by
reason of his presence at or absence from a place while em-
ployed in the service of the United States or this Gtates . - ."

A person is an ““elector” for the office of Secretary of State so
long as his domicile is anywhere within the state.

In 24 Ops, Cal Atty.Gen. 65 (1964) the Altorney General
coacludes that, as to members of the Governor's Council, the
requirement that they reside at Sacramento refers to an “officia)
residence’’ which can be peither at the domicile nor factual abode
of the member. With all due respect to the author of this epinion
whe is now one of the ablest justices on the State Court of Appeal
we find it hard to follow the reasoning. The idea of a person having
his demicile in one place, his factual place of abode in & second,
and an ‘'oificial residence’’ in a third seems theoretical in the
extreme. We also have no assurance that the Attorney General
would apply this opinion to the Secretary of State ot those other
officers listed in Section 1060 of the Government Code. This
section begins:

“1080. The following officers shall reside al and keep their
offices in tha Cily of Sacramento "

The juxtaposition of ‘‘reside at” and “keep their offices in"
would seem {o imply that the officer should be physically present
in the city where his office is, that is, have his factual abode there.
[n Galiagher v. Board of Bupervisors of Elections {1959} 219 Md.
192, 148 A 2d 390 the court held that the governor must have his
factual abode in the Cily of Annapolis because:
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the demiruabihity of ha¥ing the governor, as the Chief
Execulive of the State_live al the seat of the slale government
to promote an efficient and expedihous conducl of the
State's affairs. * - there much of the dav o day business uf
the State is lransacted.

In Marabulo ¥v. Town of Emeryville 1 19601 183 Cal. App 24 406
at 411, 8 Cal. Rpir. 690 the court heid valid at |east as lo policemen
and fliremen & reaclulivn of the Town of Emeryville that a)l civil
service employees reside within the city. The court apparentiy
ireated the word “reside’” as meaning *'factual abode” since in
fustifying the resolution the cour! said:

' An employee who cannot get to the job in time to
perform, when performance i3 demanded, 1 not
qualified, = - ¥

Juat whal is accomplished by an officer having a theoretical
“Official Residence'’ in Sacramento, many miles, pechaps, from
both the factual abode and ihe domicile, the Attorney General
does not explain and we can think of wone.

CONCLUSION _

Our office is not a court. We cannot foretell what construction
& court will place on Section 1112 of the Education Code and we
frankly say 00. If Section 1112 merely requires domicile in the
district & member can reiain his domicile there awi move his
factual abode to Sacramento and bold both offices. On the other
hand, if Section 1112 of the Education Code requires factoal abode
in the district it will be imposgible to maintain a factual abode in
both the junior college district and at Sacraments at the same
time. Therefore, we advise that if a trustee is elected Secretary of
Slate his office as trustee should not be considered vacant uniess
and until & court so decides.

Very truly yours,

JOHN D. MAHARG
County Counpel

By Edward H. Gaylord
Assistant County Counsel

APPROYED AND RELEASED:

JOHN D. MARARG
County Counwel
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