9/16/70
Memorandum T0-106

Subject: New Topic--Conditions, Covenants, and Restrictions
SUMMARY

This memorandum presents for the Commission's consideration an
analysis of a new topic«-vhether the law of covenants and servitudes
relating to land, and whether the law governing nominal, cbsolete and
remote covenants, conditions, and restrictions should be revised or clari.
fied--which the Comuission decided to study at the September meeting. The
memorandum contains & staff analysis of the law in the area and resches
the conelusion that, although the California law presents nc probleme
in urgent need of reform, nonetheless statutory clarifiecation and revision
would be of substantial benefit. The memcrendum requests the Commission's
determination wbether to drop the topic or to continue with the study.
Appended is a draft request for authority to study the topic for presenta-

tion to the lLegislature.

ARALYSIS

The decision to study conditions, covenants, and restrictions was
based upon the assumption thet the common law irrstionally distinguishes
between conditicns and covenants and between real covenants and equitsble
servitudes with regard to both substantive rightsz and remedies available
for enforcement.. Further study, however, reveals that the Californisa
decislonsgl law in this ares is In & much better condition than that of
most other states,

Restrictions are privately imposed limitations on land use, generally

taking the form of conditiong and covenants. A condition 1is a qualificaticon
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annexed to the estate granted in a deed, breach of which may cause a rever-
sion of the estate to the grantor or a power of termination and right of
entry in the grantor. A covenant is a promise or agreement (often con-
talned in the conveyance), breach of which does not result in loss of title
but which gives rise to a cause of action for demsges or injunctive relief.
Becsuse of the hershness of the remedy for breach of condition, there i1s B
constructional preference in favor of covenants. And even where the restric-
tion is elearly a condition subsequent, it is strictly construed. (Code Civ.
Proc. § 14k2: "A condition involving a forfeiture must be strictly inter-
preted against the party for whose benefit it 1s ereated.”) Covenanis

themselves are classified as "resl" covensnts enforceable at law and as
servitudes enforceable in equity. See generally 1% Cal. Jur.2d, Covenants,

Conditions, and Restrictions § 126 (1954},

In California, a grantor of land can dispose of it as he wishes,
imposing restrictions on the use and improvement of the land, the limita-
tions being recognized as lawful and enforceable. Ogden, California Resl
Property Law § 1L.3 (1956); Californis Land Security and Develcpment § 24.58
(Cal. Cont. Ed. Bar 1960). The grantor's right is not absoclute, but it is
limited by the requirement that the restrictions are not unlawful and do
vot violate established rules of public policy.

Under this limitation on the grantor's right to restrict the land use,
there are several extremely important rules:

1. If the restriction requires an unlawful act, it is void. {Civil
Code § 709.)

2. 1If the restriction is raciasl in nature, it is void. (The courts

may not constitutionally enforce it. Shelly v. Kraemer, 334 U.S5.1 {1948);

Cumings v. Hokr, 31 Cal.2d 8kl, 193 P.2a Th2 (1948).)
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3. If the restriction is a restraint upon alienation of the property,
it may be void. (Civil Code § T1l: "Conditions restraining slienation,
when repugnant to the interest created, are void.” See also 2 Witkin,

Summary of Californis Law Real Property §§ 161-163 (7th ed. 1960).)

4, 1If the restriction is & restraint on marriage, it is void. Civil
Code § T10: "Conditions imposing restraints on marriage, except upon the
marrisge of & minor, are void; but this does not affect limitations where
the intent was not to forbid merriage, but only to glve the use until
marriage.”)}

5. If the restriction delays vesting beyond the perpetuities periocd,
it is void. (Civil Code § 715.2; note, however, that the rule ageinst
perpetuities has little appliecation to covenants and conditions, for covenants
do not create an interest in the property and are, thus, not subject to the
rule, and conditions usually create reversionary interests which are by
definition vested.)

6. If the restriction is merely nominal, it is void. 1 Tiffany, Real
Property § 198 (3@ ed. 1939). No California cases on this point appear.

T. 1If the restriction was impossible to perform at the time it was
created, 1t 1s void. (Civil Code § 1M41.)

These basic public policy restraints on the private creation of land
use restrictions have apparently served rather well to eliminate the problems
of trivial, irrelevant, and harmful covenants and conditions in deeds. The
problem of remote and obsolete provisions, however, is not solwved by these
limitations upon the creation of restrictions, but rather must be solved by
rules regulating the termination of velidly created restrictions.

Remote restrictions. California has no general statute limiting the

length of time for use restrictions on real property. Civil Code Section 718
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does specify maximum terms for certain types of real property leases, but
there is no comparable provislion for use restrictions upon a fee. Thus,
the grantor is free to specify the term during which his restriction is
to apply, and, at the end of the term, the restriction terminates. This
is the case with most covenants and conditions. If the grantor specifies
no pericd, the courts will guard against remoteness by specifying a
reasoneble period.
Where the duration of restrictions is not expressly limited

by the parties, 1t will ususelly be implied that the duration 1s

such as is reasonable under the circumstasnces of the case.

[0gden, California Real Property Law § 14.20 (1956).]
Thus, despite the lack of any statutory limitations on remote restrictions,
the parties themselves mey determine the length of time or, alternatively,

the courts will limit the time.

Obsolete restrictions. The extent to which land use restrictions may

be extingulshed once they have served their purpose is evidently the focus
of the complaints received and reviewed by the Commission at the September
meeting. The law in thils area 1s much more intricate than that outlined
above and deserves much more careful attention and closer scrutiny.

A typical situaticon is a conveyance of property with a restriction on
its use to residential purposes only. Fifty years later, the property con-
veyed, which once waeg in a residential district, is now in the heart of the
city's commerclal distriect. The present owner wishes to use the land for a
business but is barred by the restriction. At common law, whether the owner
is barred depends upon two factors: (1) the menner in which the restric-
tion was created and {2) the process by which the issue is brought before
the court.

(1} 1If the restriction is in the form of a condition in & deed, the

court is powerless to affect the rights of the reversioners under the deed.
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If the restriction merely takes the form of a covenant and it is now
obsolete due to changed conditions, & court might refuse to enforece it.

{2} It is only an equity court which will refuse to enforce a
covenant based on changed conditions. Therefore, if the covenant is sought
to be enforced as an equitable servitude, the doctrine can be used. If the
covenant is sued upon only for damages, the doctrine is inapplicable. But,
if the covenant could be enforced at law for damages and the plaintiff
nonetheless seeks injunctive relief, then the court 1s free to apply the
equitgble defense of changed conditions.

All these problems are eliminated in Californis law which does not
adhere to the common law technicalities of the changed circumstances rule.

California courts have given wide recognition to the rule

that equity will not enforece a restrictive covenant if the

reason or justification for it has failed because of changed

conditicns, or where, by reason of such change, it would be

cppressive or inequitable to glve effect to the restriction.

[1% Cal. Jur.2d, Covenants, Conditions, and Restrictions § 113
{footnotes ocmitted).]

Although the cases speak of equity's denial of injunctive relief (e.g.,

Downs v. Kroeger, 200 Cal. Th3, 254 P. 1101 (1927); Friesen v. City of

Glendale, 209 Cal. 524, 228 P. 1080 (1930)), the issue can be raised
regardless of whether the covenant sought to be enforced is a real covenant

or an equitable servitude. Hess v. Country Club Pesrk, 213 Cal. 613, 2 P.2d

782 (1930)}. The issue can be raised regardless of whether it is dameges or

injunetive relief which is sought:

The guestion of enforceability of land-use restrictions is
raised either in an action for enforcement {an injunction or
damagges may be scught) or in an action to remove the restrictions.
One of these is an action to quiet title. The other is an action
for declaratory relief to obtain a decree that the restrictions in
a particular area are no longer enforcesble. Next to an action to
enjoin violation, the declaratory relief action is probaebly the
most common form of litigation involving restrictions. [California
Lend Security and Development § 24.55 (Cml. Cont. Ed. Bar 1960)
{(emphasis in original).]
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California's variance from the commen law distinctions between covenants
and servitudes so far as the application of equitable defenses 1s concerned
is clearly and explicitly recognized by the courts.

Whatever may be the weight of authority in other jurisdictiouns,
the rule in this jurisdiction is well settled that the equity courts
will ngt enforce restrictive covenants by injunction in & case where,
by reason of a change in the character of the surrcunding neighbor-
hood . . . it would be oppressive and inquitable to give the restric-
?ion iffect « + + . [Hurd v. Albert, 214 Cal. 15, 23, 3 P.2d 545

1931).]

California i1s not alone among jurisdictions which have eliminated the
covenant-servitude distinction for purposes of changed circumstances; about
helf of the others have done likewise. OSee Newman and Losey, Covenants

Running With the Land and Equitable Servitudes; Two Concepts, Or One? 21

Hastings L.J. 1319, 1342 (1970).

The California courts have gone even further and applied to conditions
as well as to covenents the rule that a change in the character of the
neighborhood may render a restriction unenforceable. 14 Cal. Jur.2d,

Covenants, Conditions, and Restrictions § 118; 2 Witkin, Summary of

California Law Real Property § 221 (Tth ed. 1960); V Restatement of Property,

Californis Annctations, § 564 Special Note (1950)}. Cases in which deeds
containing conditions subsegquent with rights of reentry were denied enforce-

ment by the courts on the basis of changed conditicns inelude: Wilshire 0Qil

Co. v. Star Petroleum Co., 93 Cal. App. 437, 269 P. 722 (1928); Wedum-Adahl

Co. v. Miller, 18 Cal. App.2d 745, 64 P.2d 762 {1937); Brown v. Wrightman,

5 Cal. App. 391, 90 P. 467 (1907); Alexander v. Title Ins. & Trust Co., 48

Cal. App.2d 488, 119 P.2d 992 (1941); Forman v. Hancock, 3 Cal. App.2d 291,

39 P.2d 249 (1934). (N.B. Many of the above cases also have facts which
could indicate waiver or unclean hands in creating the changed conditions
as possible factors in the courts' decisions to deny enforcement on equit-

able grounds.) Simes says, however:
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But the California decisions go further, and, regardless of
whether the grantor moy or may not have been to blame for the
change in circumstances, have recognized that the court can
declare the right of entry terminatzd. [Simes, Restricting Land
Use in California by Rights of Entry and Possibilities of Reverter,
13 Hastings L.J. 293, 307 (1962)(footnotes cmitted). ]

In Letteau v. Ellis, 122 Cal. App. 584, 10 P.2d W$6 (1932}, the court

specifically rejects the condition-covenant distinction so far as the
changed conditions defense is concerned. Here the property conveyed con-
tained a racial restrietion which, at the time, was deemed to be constitu-
tionally permissible. The deed provided that breach of the condition sub-
sequent "shall work a forfeiture of title thereof to said party of the
first part, their successors or assigns." The conditicn was breached,
plaintiff sought to recover the property, and defendant alleged changed
conditions, viz., that the prcperty had gradually become part of a pre-
dominantly black neighborhocd. The court found that the conditions had so
changed as to make enforcement of the restriction unconscionsble and termin-
ated the rights of the reversioners. The plaintiffs objected that the
equitable doctrine of changed conditions applied only to covenants, not to
conditions--"Distinctions of scme nicety are drawn between conditions as
such, and covenants and restricticns as to use." 122 Cal. App. at 588,
The eourt explicitly rejected this argument:

We find it needless to follow appellants' arguments on the
technieal rules snd distinctions made between conditions, covensnts
and mere restrictions. In many, if not 211, of the cases dealing
with changed conditions, the terms have been used with mpparent
disregard of the niceties of differentiation and the reascns ad-
vanced would have applicetion to & resulting situation, regardlesa
of the means of its creation. A principle of broad public policy
has intervened to the extent that modern progress is deemed to
necessitate a sacrifice of many former claimed individual rights.

The only cbstacle met haes teen the rule of property or as termed

the disinelination to disturb vested property rights, To scme
extent this‘vtoo, has yielded in the sense that many rights formerly
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Memorandun TO-106

EEHIBID I

Covenants Running with the Land, and
Equitable Servitudes; Two Cencepts, or One?

By Faren A NewMan*
AND
Faang B, Logey*~

BR(}NDWSKE teils of the difficulty oxpericnced by Sherpas who
. habitually approach Mt Everest from oppuosite sides, in realizing that

the two sides are faces of the same moantain.®  The classification of re-
strictions on the ase of land into convenanis running with the land at
faw, and equitable servitudes. is a siriking example of what Julius Stone
has cailed categories of meaningless reference;? two descriptions of the
$AIME CORCEPL.

Holmes felt that the doctrine of covenants runnping with the land
originated in fmpiied warranties of title, which were enforceable since
very early times by heirs and assigns of the covenantee.® The runming
of the benefit of & covenant restricting the use of land has been recog-
nized since as early as the 13th century.®  Sims thought that the closest
analogy was to express warranties.®  Other modern writers have stressed
the analogy to the running of easernents.® Sapport for the doctrine of
the running of covenants in deeds was provided by the analogy of the
ruaning of covenants in leases, enforced at common faw for and against
assignees of the lessee’ and also, after 1340, by virtue of chapter 34
of 32 Henry VIII, for and apainst prantees of the lessor. The cove-
pants do not, of course, travel with each successive transfer of the land,
but the successor In estate moves, with reference to the covenant, into

* professor  of Law, Univarsity of Oelirornia, Hastings Coliege of the Law.

3 Third year sindens, Hastirgs College of the Law,

Iob Bromgwski, Serence avp HoMan VaLves 29-30 {rev, ed. 1965).

2. L Svoni, L Sysvems ano Daavers' REsscuincs 319 (19645,

3 O Hulwmes, THE Comsan {aw 371 {7883

4. Ffond v Wikeby, YR It & 22 Edw. 7. § 136 (Rolls d. 1293},

§, Suinw, fhe faw of Xewl Covenpanise Exesplions o the Restatement of the
Bubjeer by the Awecrican oaw Inediee, 36 Cowmens LG 13 (1094 {hersinafier cited
sz Simsk

&, Ser, ep, H Timpany, REar Paorcrry § 85687 073 {3d ed. 1929} fhereinafter
ived as Tuwawr i,

T Brooke's ARRIDOMENT, COuRmsF 32 {15758
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the position of his pradecessor in titie. The ruaning of covenants is a
departuic from the basic coneept of contract law which precludes the
devolution of contraciual oblizations without consent to the assumption
of ike obligation®

In 1848 Lord Coticnham was faced with the preblem, in Tulk v,
Maoxhoy,® of whether a covenant could run in equity which was pot of
the kind that conld rup at common Jaw.  In that case the owner of land
in Loicester Square conveyed the land subject to an agreement by the
grantes to keep the park open for the use of tenasnts of adjoining prop-
ertv of the grantor.  The purchaser was also to keep the park orderly
and to maintain the fences,  The dead to the defendant, who acquired
the park through pesoc comveyanees, id not coniain any  similar
covenants, but the defendant knew of the agreement. The original
vendor then songht an lujuoction 0 resirain the defendant from vio-
lating the covenants in the pric: deed. Nepalive casements were limited
in English faw 1o light, air, support and the flow of artificial streams.™®
Frequent expressions of judicial opinion had closed the category of
mcidenis which could be aitached o real property in the form of af-
firmative casements,”* and 4 right to roam 2t witl, such as was reserved
for the grantor's tenants who Hved in the neighborhood of the park,
was oot sufficiently definite 1o fali within the traditional classification of
an easement.’® In 1848 the question of whether the burden of restric-
tive covenants could run had not beew definitely decided.  Early cases
had assumed that they could run,’® but this doctrine had been repeat-
edly disapproved in dicta'* although it was not ontil nearly forty
years after Tulk v. Moxhay that there was an actuai decision that, except
in the case of leases, the burden could not run.*®  According to accepted

B 2 AMmpnican Law oF ProrreTy § 926 (AL Casner ed. 1952}, O CLark,
Rear Covenants anp OTeea INTERESTS Wiick "RuUn Wik Lano” 13 (3d ed, 1947}
{pereinafter cited zs CLangl; O, HoLMmes, The Comsion Law W04 (1881},

9. 49 Epg. Rep. 1143 (Ch. 1B48). The same problem had arisen & few years
eprlier in Whatman v. Gibsom, 5% Eng. Kep. 333 {Th i838), and had been decided
the same way,

10, 2 AMERICAN Law oF PRorexty § 9.24 (ALY, Casner od, 1932,

1L Sve Comard, An Anzlysds of Licenses ta Land, 42 Corum. L. Rev. 809,
826 1942 Conard, Egsement Novelddes, 3 Cavtp, L. Rev. 124, 126 (1941,

12, Scg Bn ore Elfenborough Park, {19561 § Ch, 135

13, Ser CLARK, supra note & ai 10307

1, See the authorises cited in £ Craps, Reas Covesants ang OmTER TNTERESTS
WHielk “Rus Weree Janp” lucimns LaonnNsts, Easemixyys, Propfs, Eguitssie Re-
STRICTIONS anp Rawnrs B3, 146 158 (183 Coark, sepra note B, at 231 nd2; 4§,
Poswesoy, Equity Juasreunthce § 1393 (3ih ed. 1940 %; Claik, The Doctrine of
Priviey of Esate t Cognecaivn wuh Real Coventats, 31 Yare £V 723, 140 3920

15 Auweriury v, Qidhame, 2% Ch 0 750 (A 1885).  See Trany, suprg
note &, § 775 Soms, supra pole 5, 8t I5.
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doctrive the prohibitien of the nimaing of burdens would bar relief.
f.ord Cottenlism, tratoed in the Blackstonean tradition that the common
Paw was 2 closed system * gelied on the power of equity to provide for
sitnations mot covered by the rules of common law and grarted an in-
junction, on the circular reasomng that a purchaser who knew of a re-
striction when he purchased the property would be unjustly enriched if
he could resell it free from the restiiciion imposed in the prior con-
vevance.,  This would depend, of course, as Stone has pointed out, on
whether the putative rosiriction bad entered into the calculation of the
price paid for the property.?”  In effect what Lord Cotienham did was
correct the injustice of permitting a purchaser who haid kpown of & re-
striction to ignose . The decision has been Interpreted in the United
States, with what may have been uanecestary formalsm with regard
to the distinction between law and equity, as having created a new
categery of rostnictions, those which are cnforceable in equily even in
the absence of a community of property interests between the panties
to the covenant. This separation of restrictive covenants into two
categories has ked to considerable uncentainty in their enforcement. The
uncertainty is due to three factors: the use of the concept of privity in dif-
ferent senses; the dual effect of restrictive covenants in creating a per-
sonal liability in contract aad a property interest in the land which is
affected by the restriction; and, perhaps the most tmportant reason for
the uncertainty which surrcunds this area of pioperty law, the mtroduc-
tion of a new category of restrictions which, although created by per-
sons who had no mutual intersst in the affected Jand and between whom
there was for that reason no privity of estate, bind the land in the own-
ership of persons who were not parties to the original agreement. The
law has not succecded in integrating the new doctrine into existing
legal institutions.  There are not in reality two categories of restrictions;
there are only restrictions, carrving somewhat different wral conse-
quences depending on whether the resiniction was created oraily or in
writing, and, occasionaliy, nn the relationship of ihe parties to the af-
fected property.  The more fundamental differences in the conscquences
result from 3 misconception of the natwie and purpose of the concept of
privity of estate.  The cveraid problem may be divided for purposes of
analysis info problems of crestion and enforcement.

16, See Aoes, The Origin of Dare and Truste, 77 Hary, L. Rev. 261, 270 (1804},
7. Stone, The Lyainablie Rights and Labdtties of Streagers 1o q Conirect, 18
Contm, L. Rev, 291, 209 (iGi%)
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1. Problems Connected with the Creation of Restrictions
A. Privity
i1y The Engplish Treatment of Privity

In Englund it {5 well setiled fhat the reguirement of 2 mutual, con-
tinuing property inferest other than thal created by the covenant pself,
to snable the burden of the restricion to run, s dispensed with in
equity.’® At faw the burden of a coverant docs npot nua except ia the
relationship of lessor and Jessee'™  The question of pewvity of estate
is therefore irrelevant i actions for damages, simcc even i privity
resuliing from an casement of a roversionary mierest other than that
arising out of the lessor and tessee relationship were present, the burden
vould not run. The injustice of permitting 2 person who purchased
property with knowledge of a restrician o igoore the rghis of the
property owner who was entitled to the benefit, led the English Court of
Chancery to enforce the restriction by injunction, a form of vemedy
peculiar to that court.  In equity, negative restrictions, in which the
burden mns, create z property interest running not with an estate in
the land but with the servient land iself, and the question of privity
does not arise.?® The equiiable doctrine of the running of the burden
has not been applied, in actions for damages, even since the abolition
the Court of Chancery. The difference in the freatment of covenants
at law and in equiy was probably mevitable when law and equity were
administered in separate couris.  Since the abolition of scparate courts
of equity the disparity of treatment of covenants at taw and in equity
is mo longer necessary. but is perpetuated by the weight of history.

{2)  The American Doctrine of Privity

Since restrictions on the vse of land are creared by contract and the
obligatiocns of 2 contract canoot he assigned without consent 1o the
assumption of the oblization, justification for the cnfercement of the
obligation against subsequent acguirers of the land had 1o be supplied
from some source other than contract law.  The justification has been
found in the law of propeny, in which easements or other property in-

18, Matland u. Cook. LE. § £q. 252 (Ch. 13881 Coles v, Sims, 43 Fng. Rep.
THE (Ch. 18545, Tutk v Moshay, 40 Enpg, Rep, 2183 {Ch (848, Whatman v, Gibson,
A9 Eng Rep. 333 Ok (AR &) Cwesuiar, Toe Mabres Law o BEal PROPERIY
ES0 {ithh o<l 1967 v ¢ ouiked @ e

19 Rogess v. Hosegoond, [19050] 2 L5, 388, 395 ipruy by deed teiecied)  Yee
generaly CHessig, sapra nutz 1R 21 516

200 Ree Ellison v, Reacher, 1PME] 2 Cho 3740 I8%; Cupsinr, shipre nowe 1Y, at

350,
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terests, although of an tncorporeal natere, constitute dghts in rem in
favor of the owner of ihe snmrest. The requirement of privity of
estatc thus provides doctrinal support for the rupning of the burden of
restrictions.®  From 2 stifitarian point-of view the requirement provides
a contro over the random accmmilation of encumbrances which would
be of no lasting social wtility. In former times the asval purpose of re-
strictive covenants was (o protect a residence 1o be retained in the
familv of the grantor.  In modern land usc planning, the purpose of re-
strictions i to protect communities of purchasers in developments ai-
fecting many people. The modern resirictions enhance, rather than
impair, the abenability of land, and the need for such controls over the
prodiferation of restrictions has disappeared.

Tiffany has pointed out that although judicial statements are to
be found expressing the view that new types of easements will not be
recognized, courts “have guite freely allowed incidenis of a novel kind
ta be attached to property in the form of easements, as they have of
covenants.™? It was therefore unnecessary, as Sims noted,*® for Ameri-
can courts o establish a new category of restrictions which can be en-
forced only in the exclusive equitable jurisdiction. Restrictions which
are not enforceable as covenants running with the land at law have been
classified, however, as equitable servitudes; the distinction turning on
whether they were created orally or in writing, and on whether or
not privity was present.  In suits for injunctions. courts have found
ne need for a doctrinal justification for the enforcement of the restric-
tion against a subsequent owner who had not been a party 1o the
agreement by which the restriction was created.  1f a doctrinal explana-
tHon of the succession of ltability were needed to sepport the runaning of
the restriction at law, it could be readily supplied by recognizing the
covenant itsclf, as the English have done, as a property interest. This is
the view of the nature of such restrictions favored by many authorities,™
rendering soperfinous any other form of privity of esiate.

Fuor either righis or obligations of any contract to run in favor of or
against persons who were noi parties to the contract, there must of
courrse he privity in the sense of succession to the interest of the promisor
of the promisce, s the case may be®™  To provide a means for support-

20, 2 AmemsCan Law oF ProrcrTe § 926 (AL Casaer ed. 1952), K. Pounn,
Tae SeIRm oF THE CoMuMom Law 23 (1925 Clark, Friviey of Futare, 37 Yare LS.
123, 133 {1922}

23 Trerawy, supra aote §, & 775,

23, Sims, sopra wote 5, st i3,

24, Ses note HI2 fafra.

500 Hovses, THe Conseon Law $03-04 (18%1), The devolution of the
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ing the running of the obligation in covenanis resiricting the use of
land, privity of anocher kind, catled privity of estate, has been required.?®
In Massachusetts this kind of privity has to be suppurted by the presence
of & continuing mutusl interest, on the analogy of jenurial privity, simi-
lar (o the English doctrine which conlines the renning of the burden at
faw [0 the relationship of lossor and lessee®  In the United States the
term privity of cstote has bren used in some states i atill & rhird sense,
that of succession in interest, not between the covenantee and his sue-
ressors in imtersst or berween the covenantor and hus suceessors in in-
ierast, but between the covenantee and the covenantor, a suocession cre-
ated by the conveyance of the property to which the barden is to attach,
or which is to henefit from a burden on property retaiced by the grantor.
In England untd 12090, the dae of (hia Emptores, o feoffrent created
tenorial privey betwoen ihe {eoffor snd the feoffee, even in the case of
feoffrnents in fec simple absoiute.  Since that date a conveyance of a fee
has not created any continuing inderest. which might constitute u fie be-
tween the properties and enable a resteictive covennnt 0 run with the
land.  Privity supposedly created by a conveyance constitutes moreover
no control over the proliferation of restrictions, since this is the way in
which such restrictions are normally esteblished.  This third conception
of privity confuses the reasons for requiring succession of gstate between
the covenantee and his assigns and between the covenantor and his
assigns, on the ore hand, and a continuing relationship between the
covenantee and the covenamtor und their respective assigns, on the
other. Transfer by deed establishes the necessary connection be-
tween the covenantee and the plainuff, and the covenantor and
the defendant, on each side of the covenunt, by treating the sub-
sequent conveyance of the benefited land as an assignment, and of the
burdened land as an assumption, of the respective rights and obliga-
tions; but it provides no privity in the seasze of a continuing relationship
between the covenantee and the covenantor or their respective assigns.
The doctrine of privity by deed is merely an empty shell without sig-
pificance in providing a doctrinal explanation of the succession of la-

burden of the coveranl requires & successicn o the covensnlor's interest im the
Yand., CLARE, supra note 8, at 115,

36 2 AMEmiCan Law oF Proreryy 40% (AT Casner ed. 1952); R, Pounn, T
SemmiT op THE CosiMon Law 23 (1921),

1. Worcross v, James, 10 Mass, 188, 2 NE 946 {1HE5); Morse v, Aldrich, 36
Mass (19 Pick.) 449 (1337} see Heonton v, Brown, 108 Mass. 175 {(iB71), wihere a
coverant to maintzin o fence was held o operate as an easement o which a covenant
may attach, I seemis probablie that the Massachischis requirement will be foliowed
in Ehede Island, Ser Middletows v. Mewpoert Mosp, [6 R 39, I3 A 800 ((848).
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bility, In the Unitod States privity by deed, soinclimes called instan-
tapcous priviey,* s deeincd sufficioet, v & few jurisdictions where
privity of estate i3 required, o sopport an action for damages.™  Ile-
spite occasional fdiciai affinmation of the doctrine and some voontica

ceeptance By testwriters,” 30 docs pot represent the actnal state of the
taw.

Neither the doctrinal nor stilitarian purpose of the requirement of
privity of estate depends on the refation bewwzen the parties, the ap-
prozch which scine courts have taken in reguirmg thas the resivictions, 1o
run with the land at Taw, must be created {n the absence of 4 reversion,
an easement or the relationship of Jessor and Jessee) by a deed convey-
ing the proporty,  Privity depends on the sature of the agreement and
the relation of the agreement to the land. 1t is what the covenam con-
tains, not the way it has been created, or the way il is to be enforced,
whether in damages or by injunction, which is significant {from either
the doctrinal or the vtilitarian point of view. This is true of agreements
between landowoers as well as when an easement O 2 reversionary in-
terest is present. o7 when the covenant s contained in a deed transferring
title.

The Restatement of Property estabhishes different criteria of privity
depending on whether the hurden or the benefit is intended to run.  Sec-
tion 534 requires, for a pronyise to bind successor owners, ap easgment
held by cne party in the jand of the other, or that the promise must be
part of a transfer of an interest in the land which is benefited or bur-
dened; that is, the runming of the burden requires one of these two
kinds of privity. In the running of the benefit the Restatemeni dis-
penses, in section 548, with hoth tests; neither kind of privity is re-
quired. Section 542 of the Restatement provides that only succession
to the ownership of the land of the person iaitially entitled to the benefis
is necessary (o support the running of the bencefit.  In addition, section
337 requires that, for the burden to yun, it most bear a reasonable rela-
tion to the benefit.  This latter requitement has been oriticized con the
ground that the fact may not be determined wniil long after the covenant
was made, that the est & indefinite, and that 1 5 wholly without au-
thority save for occasional dicta ™

24, The teren :“i‘l-‘;—s;u;nmrl-;;_n‘|js privity” s;}?;ed I 2 AMERICAN Law DF PROPERTY
388 (A Casner ed. 13523,

29 Ree cases Sited note 46 infea.

3. See, cx. Reno, Eguiable Servinedes dn Lonad, I8 %a L. Rrv. 965, no.
T4-FT (1942Y; Bims, supra nole 5.

3k TEraMy, supra note 6, § 38% The anthorities are equally divided,  Sce notes
44-5G infra.

32, Crasx, supra pote B, ag 2200
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A possible expianation of the Imponunce atributed to the incor-

poration of the restriction i a Jdeed transfernag ttle is that this s almost
aiways the way the agreoment 5 made. The acceptance of a deed con-
faining the covenan! s cyuivalend (o an expross agreenoent on the part
of the grasiee o periorm™ Withowt the deed there would be
ng agreement.  Apothee reason, expressed n a New Hampshire case,®!
B the analogy to covenanis of e, The New Hampshive court gueted
Judge Penio. wr Var Remyselaer v. Hayes, who had said that “there is
a certain privity hetween the granror and grantee of the fand . . | the
same sort of privity which enables the grantee of a purchaser o main-
fan an action upon the covenamts of ttle.™  The analogy is imper-
tect, however, because the tunning of the covenant of title is supported
on the ground that otherwise, 35 Kent has ponted out,”” the covenantor
woultd never be subjected fo subsiantial damages if the covenantes sold
ithe property before his possession had been disturbed by the hoider of
2 paramount titie, and a sobsequent owner who spifered hatm by the
breach of the covenant conld never recover damages against the cove-
nantor. These reasons have no applicability to restrictions on the use
of Jand because such restrictions are enforcesble by injunctive relief.
Moreover, covenants of title are necessarily in deeds, The decd is
significant in either situation only because it contsins the covenant.

Thie origin of the dociring of privity by deed has been described by
Judge Clark as of “dubious Iistoricity.™* He cites cases from the Year
Books in which the benefits ran at law without a grant between the
parties.”® There is no mention of the requirentent of privity in Spencer's
Case,®® generally regarded as the fountainhead of the doctrine. The
annotation of that case in Smith's Leading Cases, which states that there
must be a deed 1o establish the relationship of privity, in the absence of
tenurial privity, between the covenantor and the covenantee, cites as the
earliest authority Webd v, Russell,’® u case decided two hundred years

33 Fori Dodge, DM, & 5 Ky, v, Amenican Coimmunity Stores Corp., 256 Towa
P44, PR WOW.RE 518 (19640 Sexauer v Wiisen, 136 lowa 357, 3n4, 113 NOW. 94,
244 4 1907 5 Burbank v, Pidlsboary, 4% N 475 (1889), Twerany, supre aote & § 248,

M. Borbaok v, Fillsbary, 48 N.H, 575, 479 (1869 .

35019 MUY, GE 9 (ERSS.

16, 40 KEnr, CoOMMENTARIES (8 AMERCAN Law 372 (1dth ed. [E96G),

WM. Fer 163 Browdway BRle, Inc v, City Inv, Co| 120 ¥2d %11, 8% (2¢ Cir.
ERSY by Cfamg, apes motr B, ai FES21, wec 0 Howpnees, Tk OomMon Law 404
(E8R1. Pruad regards ihe regqurentent of preivity DY deed ar oan American ignova-
gz, R Pocun, Tiw Semmyd oF il ComMMsaan Law T3 01920 The carfisst American
wee of the conoept is in Donbar v, Joniper, 7 YVeates 74 (Pa (7943,

38, See Craky supra note 8, s 123 n 85 124 n9h

3% 77 Eng Rop 72 1B Y583

48, 190 Eng. Bep, 619 {K B, 1759
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after Spencer's Case. In Webd v, Russedl privity was lacking because
the covenantes had no tite o the benefited land for the reason that he
was, as the court pointed out, a mongagor with only an eqaitable in-
terest in the land. The stalement of the court was therefore pare dicta,
"There was roorenver ne supporting avthorily for the statement.

The assumplion by some textwriters that a coveyance of land tw
be burdened by a restrictive covenant satisfies the requirement of privity
necessary 16 enable the covenant to run al law rests on tenwons authority,
In several staies decisions opholding the ruaning of covenants merely
refer to the fact that the sestriction was in & deed of conveyance ™
Sometimes the decisions in which such references appear are based on
the presence of ak easement,* or ont the presenca of both an easement
and a decd coniaining the restnction. ™ Where there is an easement,
the statement regarding the necessity of a deed is of course pure dicta,
Even in the absence of an casement. it is one thing to assume that privity
by deed is required, and quite another thing to deny relief because of
the absence of privity. Only in the latter situation would the absence
of privity by deed be the reason for the decision. In suits for equisable

41. In wven slaies—Georgia, lowe, Kansus, Michigon, Mew Hampshire, WNorth
Caroling, Wisconsin——there are Jictx bo cuses in which the restrictions appeared
solefy in deeds. Reidsville & S.ERR, v, Baxes, 13 Go. App. 357, 78 S.E 187 {1H13);
Sexanuer v. Wilson, 136 lowa 357, 113 MW, 241 {1907); Ciy of lola v. Lyle, 154
Ean, 53, 187 T2d 378 (1948} Muciler v. Banker Truwt Co., 262 Mich. 54, 247 NW.
102 (1933); Burbank v. Pillshury, 48 N.H. 475 (1869); Heiting v. Waliace Lumbes
o, 183 N.C. 481, 79 SF, 876 {1%16); Woolserofi v. Nofton, 15 Wia 217 {1862).
The significance of the dictom in Burboank v, Pilsbury, supra, i3 weakencd by the
subsequent decigion in that steie of Prafie v Balstos, 99 N.M. 430, 113 A.2d4 492
{1950y, which applicd the docttine of rumning cOvorants o chattels, whers neither
transfer by deed noc an fasement can be involved.

42, In four siates--4{Zeorgin, Kansas, Nebraska and Pennsylvania—there are
dicta in devisions which are based pn the presence of an easement: AKX, Ey. v,
McoKinney, 124 Ga. 929, 33 8B, 74! {1908}; Southworth v. Perring, 71 Kan 755,
B2 P 783 112085); Nebrasks Loval Mysuc Legion v. Jones, 73 MNeh. 342, 102 N.W. 62}
{1905); Bald Eagle RR. v. Nillany Vailey BR., [T Pa. 5 224, 13 AL 219 (189%),
But note the weak effect of the dicta in view of ir prior decision in Hom v, Miller,
138 Pe. S0 643, 30 AL TOR {1BUD), dispensing with privity,

43, In thees sties ieorgia, Indiang ped Wisconsm--Llhere ave dicta in cases in
which there was both & deed apd an cesenent. Georgs 5 RE. v, Boeves, 64 Ga, 492
{1880}, Harled v Sinclar, 76 Ind. 488 {3881} Crawferd v, Witherbee, 77 Wi 419,
46 MW, 545 11859, :

in Smith v. Eeliey, 56 Me 64 (1868), the dicam appears in & fase in which
the covenaal was consiraed as persenal

Diicka of vorrent tignificance ragairing privity by deedd are 1o b fourdd in 11 asies:
fown, Earsas, Michigan, Oklahnma, Geoarma, Weonth Caroling, Wisconsin, Teanesseo.
Mebrmska, Indiana and Mure, 1o these states thers have been no holdises on the
question nf wheiher priviey by deed will provide she basis for the sunning of the cove-
nant at law.
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enfarcement the requirement of privity has boen discerded in 12
states—Alabama, {daho. Indisng, Michigan, New lersey, New Yoik,
Maryiand, Missouri, Oregor, #hode Islend, Washington and, by statuote,
in Califorma. ™ Mo case has been found i which eguitable enforcement
has been demed beczose of the shsence of privity.  In actions fer
damages the roquirement of privity has been climinated in six states—
in Elinois, New York and Pennsylvaniz by judicial decision, m Mune-
sota and New Mexico by strung dicia, and in California by judictal in-
werpretation of 4 statute”®  In soven states—Missouri, Nevada, Oregon,
Rhods Istand, Texas, West Yirginia and ;‘v’yommn——-iha requirement
of privity has been retained in actions for damages™ in actual holdings
or, In Nevada, by enplicit dicta.  In 28 seven states cxeept Rhode Island
the reqaurement of priviey has been found o be satisfied by a convey-
agce. The ?upre‘ﬁm Court of Riode Island, which accepts the require-
ment of privisy {8 actons for damages, rejects the doctrine of privity
by deed * The requirement of privity has been eliminated both at law
apd i eqrity in New York*" and California.®®  In Missouri, Oregon and

44, Jabeles & Colias Confecticnary Co. v, Brows, 147 Afa 163, 41 S0 626
{19067 Wast . Patee, 205 Cal. 46, 263 P, 680 (1938} {pursvard to CarL. C1v, Cone
% 1486); Twin Lakes Improvemsmi Asvn v FBas! Creenacres Irpigation Disi., 20
Ida. 233, 409 P2d 320 (1965); Hasletr v, Sinciair, 76 Ind. 4%% (1881); Meade v
Dennistone, 173 Md. 205, 188 A 330 {1312): Ericksen v. Tapert, 172 Mich, 457, 138
MW, 130 (192}, Sharp v. Cheatham, B8 Mo, 408 {1885); Brewer v. Marshall, 19 N.L
Eq. 337 {1868 {Beusiey, ). }; Trustces of Columbia College v. Lynch, 70 MY 440
(1E¥F); Fitgslephens v, Watson, 343 PZd 221 {Ore. 195%): Town of Middietown w.
Mewpoad Hosp, 16 RL 315, 15 A, §00 (1388 Pioncer Sand & Gravel Co. v, Seattle
Constr, Co., 102 Wash, 608, 173 P 508 (1913}

45 Millor & Lux, Ivc. w. San loaguin Agricntivsal Co., 58 Cal. App. 753, 209
P oS9) £1922) (hy satgte); Roche v, Ullman, 104 115 1)1 (2882); Shaber v. &1 Papl
Waler Co., 30 Ming. 179, 183, 14 MW, 874, 875 (1881 {explicik dictz as to the Tun-
nmg of the buden); Pillsbury v, Morns, 54 Minn, 462, 36 NW. 170 (1893}, Boles v,
Fecos Irrigation Co:, 23 MM 12, 38, 167 B 280, 283 (1937) (strong dictam); Nepon-
st Properiyy Owners’ Asg'n v, Emigran; Indus, Sav. Bank, 278 NY. 248, 1% ME2J
793 (1938); Trustees of Cohunbiz College ». Thatcher, 87 RY. 311, 312 (1882} {dic-
), Horn v, Miiler, 136 Pa. St 840, 20 820 08 (1830},

46, Eherp v, Cheatham, 98 Mo, 492 (1885); Wheeler v. Schad, 7 New, 204
(IB71Y; Fiestephens v, Walson, 218 Qe 185, 344 P2d 221 (1959); Town of Middie-
tawn v Newport Hosp., 16 R.1 ’-t‘i L5 A, BOO {1R8RL: Pachandle & S.F. Ry. v. Wiggins,
161 SW.3d 501 (Tex, Civ. App. F%aly; Huinthal v, 50 Lawrence Boom & Mfg Co.,
4 W, wa BT 44 51 320 !_‘943}. Lingle Water Users Co. ». Ccidental Bllg. & Loan
Asg'n, 43 Wye, 41, 297 B 383 {1931y,

47 Tows of Middletown v, Mowport Hewp, 16 R 319, 327, 1% AL 500, 803
{15821

4B, Trusrets of Cotmmbiz Coellegr o Thatcher, 87 MY, 31 {HEEN) (privity
ehiminared in equity b Trosices of Cojumbiy College v, Lyach, 70 NY. 446 (18772
{privity shimanated at luw .

42, Miler & Lux Ipe, v. Sen Jeaquin Sgnentiea! Co., 58 Cal. App. 753, 209 B
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Rhode Fsland privity is dispemsed with I eguity bai & required at law.™
In Massachusets mutual and continging privity g the fovm of 2p ease-
ment of other pmpe,.r'i;y Inferest beside that created by ibe covepant
iself ju requiesd™  Privity of estate has thus beep ilspﬁm d with m
actions for damzges in shy states. b seven st ‘r s privaty of estate i3 re-
guired in such actions. S ostates Lave found privity an the ach of con-
veyapee of aroperty by a deed in which the resinietios wan im*.c)r;mratt,
Anthority iz unumrm a5 in gammoling the requirement of privity in
equity. In acdons w jaw the aehwaitis are ahour cquaidly divided, and
(G0 Sparse to provide any controiling wegnt of anthonty.

X Friviry a1 Law and s Epuiiy

Sothere 2 ¢ lbfiﬁm"ﬂ an fo the requiverment of proaty at law aad in
equity? That privity f regquired 2t law and ool in eguity has been
assmed by many awthornities.®  The discarding of the reguirement of
privity in suits for equitable relief hias been explained on precisely op-
posiic mounds.  Stone sxplams the distinction on the ground that the
rule dispensing with privity rests on the doctrine of protection of the re-
striciion i1t equity a8 a contractual vight.*  Reno explains the distinction
on the ground thet the covenant itsel & recognized in equity as a
property intetest and establishes a mutial and conunnng imerest n the
burdened property which makes other privity unnecessary in suits for
equitables reliel.™  Pomeroy has a still Jifferent sxplanation of the dis-
tnction: that equaty enforees the promise when the common law for any
technical reason does not®®  The same explanation has been advanced
bv Jessel,, MLR.*® in ywo decisicns.  Toe problem of wiwther privity is a
prereguisite to enforcement of a restnictve covenant is not, however, a
technicality, such as, for C}:amjht, the form in which the covenant is ex-

ST {E922) fpoviv *’m‘w e jawii: H\m;z ¥, :ntc::, 205 Cal 44, 26; P BRY (19285
{prizity ebimsinatad L cauity

C & Bhurp v Cheatiam, % Mo 498 {18431, Fuzdephens v, Waior, 218 Ore,
FR8, 244 PUrd 221 (1559, Town of Midfdiztows v, Newporn: Hosp, 16 BLY 319, 15 A,
OISR

S S wews acvompanyiag now 17 sypre.

KX 4§, ; Y SLpiS P SR IR UhtR ed, TE4DY; Aumes, Spe-
eific ] CFer tad o on Lontieos, 17 v, b REv. 174,
VET LI rahifs S andds Pard I02E Vs 1 Rrv, 351 27173
na. 74T "13-1, R Che Syeiie Rooite gnd daebilitics of Sirgngers to a Cone

srget, 12 Onrem, L A ST O N

£3, Swwme, wrse uf

34, Razpo sapes note ‘5" al TG, see FOAMERMMIAN }_;w oF Proerwury 3 OR2&
YA Casrer ed, 1H521 ToGnd, Ifhf Progeeys ob tie Law, DRIEFEIR, Bgeay, 33 Hagy
L. Rev Bid B2 (093G

35, Povazeny, supra poic 520557 689 FFIE 140

It See Lowmden & 8%, By, v Comnes, LR 20 Ch D 542 587 83 11889).
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pressed, a circumstance which equity might disregard. It is a question of
substantive policy, turning on the relative weight to- be attributed to the
effect of the restriction as aiding the development of land, and its effect
on impairing alienability. It informally created restrictions were to be
recognized only in equity, they could be éenforced in the absence of
proof of damage, in the exclusive equitable jurisdiction ™ If-a covenant
which runs with the land at law were to be enforced specifically, this
could be only oo the ground that damages would not constitute an ade-
quate remedy. In the one case the absence of a kegal remedy would be
irrelevant.  fo the other, this circwstance would be the crucial factor
in determining the right to equitable relief. | This anomalous result is &
typical ustration of what we have tried to climinate by abolishing the

separate court of equify. The same¢ agreement should no longer create

two kinds of obligations, depending on the form of the agreement; one
obligation which binds the defendant to pay:-damages, the other only to
abstain from the proscribed use of the land. - fn the United States it is
only in Missouri, Oregon and Rbode Island that a distinction has been
exp!mt}y drawn between enforcement at law and in equity with respect
to privity. Since privity by deed is not privity in reality, because the
grantor and thegranteecannﬁtbmhbctheownersofthelandatthe
same tire,** even at the moment of delivery of the deed, it is unlikely
that the requirement of privity- by deed will be adapted in the uncom-

mitted states, Tt remains 10 be seer whether in Alabama, Maryiand,
Michigan, New Jersey and Washington, states in which pnwty by deed
has been dispensed with thus far only in equity, the requirement will be.

retained in actions for damages. Except in Oregon, no state has recog-
nized the requirement of privity by deed within the past 27 years.
Owners of different parcels of land can create easements by agree-

ment, but restrictions on the use of land are not included in this categary _

of property interests. 1o agreements between landowners restricting the
use of property the burden and benefit are placed on their respective
properties, just as in easements, but these interests are differently classi-
fied. The law should attach no different résulis to restrictions which
do not fall within the traditional category of easements. The difference
between easements, which run with the land, and restrictions on the use
of land, is so thin as to be purely arbitrary. Sométimes the factwil situ-
ations overlap.®® If a right of way or a party wall constitutes the neces-

37, Pomemoy, supra note 52, § 1342,
58. Lord Brougham saiu in Keppell v. Bajley, 3% Eng Rep. 1043, 1848 {Ch,
1834, that there is no privity of exiate in 8 transfer by Jerd. .

56. Covenanls were held to constitiie property interests in the nature of eame-

Y
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sary conpection to enabie the interests o un, then any useful restriction,
for example one w confine construction fo privale homes, should be
given the same effcct.  Rustrictions created by agrecrnen! between land--
owners give rise o0 mutual interests in the burdened property, and should
run with the land just as do restrictions which fall into ibe category of
easements of the tradivonal kind. This is the effect which is given in
England o restriclive covenants upder the formula that the covepant
creates a property interest running, not with an estare i the land, duot
with the servient property itself.*” _
The assumption that privity by deed is dispensed with oaly in
equity i thus no better supporied by cither ndason or autherity than the
assurpption that privity by deed &= necessary at law.  In & closely analo-
gous situation both Lord Brougham® und Lord Eldon®™ have urged
that no equitable charge should be allowed which would not have been
a legal charge if properly created. - The assumption of a difference in
the treatment of privity in cguity and at law reflects an outmoded duality
of approach to law and equity. To say that privity is required at law
but is dispensed with in equity is merely to descnbe the jural phenome-
non, not to statc a reason for the disparity based on the nature of the
remedy which is sought. ¥f it is so unfair for a subsequent acquirer,
other than a bona fide purchaser, 10 violate the restriction, that the ab-
sence of privity will not constitute a bar to injunctive relief, it would:
seem to be equally unfair when the plaintiff secks relief in damages.
The moral basis of the equity doctrine is sound; but in modern times
moral sensitivity is no longer considered to be an attribute possessed by
a judge only when he is asked 10 grant an cquitable remedy. There is
no reason historically, logically or from the viewpoint of social ntility
why the restriction, if it is to run in equity, should not run under the
same circumstances at law; why it must, if 15 to run at law, be based
on privity of estate; still tess, why the running at law should rest o an
assumed privity which is not privity in fact. :

ments i State v. Mutioy, 332 Mo, 1§02, 61 5.W.24 741 {1933), and in Porter v. Fohn-
som, 232 Mo, App. HL3G, 115 SW.2d 529 (Konsas City, Mo. Ct. App. 1938). In
Fitzstephens v. Watson, 218 One, 1BS, 343 P.2d 221 (1959), an “eascment deed” from
ope landowner o snother from: whom he hagd recenily purchased the property was eld
to have creattd both an casement o draw water from. s reservoin, snd & covenant o
maintain the reservoir and @ pipetine for furoishing water, In Farmers High Line &
Reservoir Co. v, Mew Hampshing Real Fstate Co., 40 Colo. 467, 52 P, 290 (1967),
an agreemeni between landowners Lo provide water fur irrigation was beld o have
crealed an easement 2nd A& covenant.

B, CHESHIRE, supra nole 1B, st 5540

65 Kenpedl v, Baiey, 39 koo Kep. 1047, [553 (Ch. 13245,

62 Duke of Badford v Fruslee of Wiiish Museum, 39 Eng. Rep. 1035, 105967
¢Ch, 1881}, '
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B. The Relationship of the Bestriction io the Land

Another type of control against the sprewd of restrictions reguired
that the covenant must be closely related to the Jand which it -affects.

" As to circumstances in which the benefits and burdens are permitted

to run, Spercer’s Case,™ decided in 1583, a case involving the running
of covenants in a lease, required that coverants must touch or concern
the land, This indefinite formula has given rise jo endless interpreta-

“tion and criticiser.  No attempt at closer definition was made in the

case, and it is open to guestion whether the covenant to: pay rent, the
principai kind of covenant contemplated by chapter 34 of 32 Henry
Y1il, enacted 43 years before, did not wself fail to mect the test,
since such & cowvenant does not affect the land directly.  Since the
decision in Spencer's Case, the requircment has becn greatly relaxed
in both England and the United States.  In England it has been sufficient
since 1925 that the agreement refate to the fand.™*  In the United States,
Clark®® and Powell®® accept the fest proposed by Bigelow,*” that the
promisor’s legal interest as owner is rendesed less valuable, or the
promisee’s legal interest as owner rendered more valuable, because of the
promise. Section 1468 of the California Civil Code provides that for a
covenant to run, it must be to do or to refrain frota doing some sct on the
fand. Covenants not to compete are held to come within ail the usual
tests.®® The requirement of relationship to the fand nrakes requuement

of prw:ty in any form unnecessary as a control. '

" As in applying the requirement of privity, the Resiatement of Pro-
perty makes a distinction, d».,pendmg on whether the running of the
burden or of the benefit is involved, in the required relationship of the
covepant to the land. Section 537 requires, for the burden to run, that
the promise must benefit the promisee in the physical use or enjoyment
of the land possessed by kim or that the consummation of the transac-
tion of which the promise was a part will benelit the promisor in the

" physical use or enjoymeni of the land he possesses. For the benefit

to run, section 543 requires that the promise must be in respect to the
use of the land by the promisee either by constituting an advantage in the
use of his land i a physical sense, or by decreasing the commercial
competition in kis use of it, or by constituting a return to him of the

$3. 77 Eog. Rep. 72 (K.B. 15830 )

4. Law of Propenty Act of 925, 15 & 16 Geo. 5, . 20, § 78,

65, Ciank, suprc nole 8, at 93,

6. 3 K. Poweli, Tue Lew oF Rear Propeary § 4675 (recomp. ed. 1968).
5% Bipelow, The Content of Covenanes in Leases, 12 Micn, L. Rev. 639 {1913),
&8. NMational Union Bank v, Segir, 39 W.IL. {14 Veoom) 173 {1877).
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price for a use of the land by the promisor. The provision that 2 promise
which decreases the commercial x:ﬂmpelitim will suffice for the running
of the benefit, u provision which does not appear in Section 537, deal-
ing with the munning of the burden, relaxes the reguired relationship of
the covenant to the land (o this extent.  The requirement of section 543,
comment {f), that the covenant, for the benefit to run, “must make the
use more satisfactory to his physical seuses” is relaxed, in the case of the
mnning of the benefits, 1o ioclude covenants which restrict competition
in the use of the land.

C. The Necessity that the Restriction Affect Land

In a few states equitable servitudes ir chattels attached to a busi-
ness are recognized, hecause the chattels have acquired “the smell of
the soil.™*  No jurisdiction has extended the doctrine of legal covenants
to chattels, possibiy because of the difficulty of determining the existence

- of the restrictions, since the recording acts do not apply to chattels. It

is incongruous for the law to reach different results depending on the
way the testriction is to be enforced. Either equity has gone too far in
recognizing the running of restrictions on chattels, or the Jaw has not
gone far cnuugh

D. The Necessity of 8 Wniting

The word “covenant™ meant originally a written contract under
scal™ Both decds and agreements between landowners are covenants
if -the necessary formal requirements are met.  With the elimination in
almost all states of the requirement of a seal,”? this leaves as the only dif-
ferences in the manner of creation of covenants rupning with the land
at law, and equitable servitudes, the need for a4 wnting,” end in 2 few
states, in the absence of a continuing privity of the tenurial kind, privity
in the form of a deed. Restrictions affecting the use of land are com-
menly found in deeds, in both England and the United States, and
equitable servitudes created otherwise than by deed are rare. The re-

59, Prait v. Bm:s ms 39 N.K. 430, 11 AZd 493 {1955}, see Chalee, Eguitable
Servitides in Chazelfs, 41 Haxv, L, REv. 245 (192K, Chafee, The Music Goer Round
and Rourd: Fguitasle Serviiades and Chartels, 69 Hary, L, Rpv, 1250 {1356); Fratcher,
Restrainls on Aliecatton of Legal beterests in Michigan Propern: ), 3 Mo, 1L
Rev. 10, 17 {1952), see sfso Watiohal Phonopraph Co. v. Menck, [1111] AC. 335~
{P.C.} (equitable servimde applied to patent); BeMattos v, Gibson, 45 Eng. Rep. 108
{Ch. 1853) (equitabie doctrine sppiied to a ship)

T, TiFrasy, supra nole 6, § 848,

71§ PowELp, suprg ncte 54, 1 672,

712, Tireany, suprg note §, § B4E.
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quirement of & writing in the case of covenants creating or transferring
nterests in rea! property arises from the provisions of the Statute of
Frauds,”™ comphance with which may be vxcused when cnforcement of
an equitable nature i3 sought.  To establish o personat right to damages
there must be in some slates a conveyance, and where this is required,
a deed is necessary hecause of the reqatrement of the Jaw of property in
addition to the requicement of the Statute of Frauds. The absence in
other states of any requircment of privity enables restrictions to be
created orally™ or by fmplied agreement.™  Servitudes can cven anse
from the outward appearance of a tract of land which is being devel-
oped.™  In some jurisdictions the absence of the requirement of & writ-
ing is explained on the ground that restrictions originate in contract.™
The provision of the Statete of Frauds requiring contracls which need
not be performed within a year to be in writing®® is not applied in some
jurisdictions because the servitudes terminate with a change in the char-
acter of the neighborhood, which may happen within a year,™ In those
jurisdictions equitable restrictions need not be i writing to comply

- with the Statute of Frauds. Thus a servitude, although it is an interest

in land, can be created otherwisc than by deed because it originates in
contract. - The equitable enforcement of restrictions which have been
created informally is possible even-in states which require privity by

conveyance where enfojcement is sought in damages. The fact that-

equitable servitudes can be created informally is considered by Pound
to be the distinciive feature of the doctrine, which constitutes, in his
words, “an equitable appendage to the common law as to servitudes. ™™
There are, however, jurisdictions which require that the restrictions must,
like other interests in land, be in writing.®

73 W Car 2, ¢ 3§ 3 {1677,

4. See Thornton v, Schobe, 79 Colo. 25, 243 B 617 {1925}, Cranx, sipra pots
§, at 178; Terany, supra note 5, § 860,

75, Tirramy, mepra note-h, 5§ BBG n.54: Sims, supra note 5, at 27-28.

76. Talimedge v. East River Bank, 26 N.Y. 105 (1362); Pound, The Progress of
the Law, 1918-1819, Equity, 33 Harv. 1. Rev, RE3, 816 {192D}.

7. Reno, Eguitable Servitades in Land: Part 2, 28 Va. L. Rpv. 951, 965 {1942).

TR, 2 Car. 2, ¢ 30§ 45) (1677

79. Ejg., Isaacs v. Schrouck, 245 NY. 77, 155 WE 621 (1927); Bul) v. Burtos,

237 NY. 161, 124 N.E. 131 41919); Amerman v. Deane, 132 20X, 35, 75 WE 951

[1%04); Trostees of Coiumbia Collepe v, Thaicher, 57 N Y. 311 {1882): Trusiees of
(‘uiumba'a Collegs v Lynca, 79 N.Y. 440 (1877}, see T AMEmican Law o Properry

922 (AL Casaer od. 1952} CLARK, spra note 3, 81 174, 184 0.80; TIPrany, supra
nme 6, A 875 REsTATEMENT OF PRoPEmTY § 56% (1944); Pound, supra note 76, at
£1%, 821.

0. Pound, supra soie 76, al 814,

#f. Stamford v. Yuono, J08 Conn. 339, 143 &, 245 (1928); Flyns v. NY., W &

|
|
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I one of the functions of a conveyance, which requires & deed, is
to establish a relatonsiup between the covenantor and the covenantes
with respect to the land. such a refationship can be created by agree-
ment without i deed. The problem of the creation of restrictions apart
from a conveyance arises in two situations; in agreements among land-
owners, and in enforcement between landowners of restrictions tmposed
by a common grantor who has failed fo incorporate the restriction in
each deed. The requirement of a weiting is arguable.  The reason why
this reguirement is climinated in cquity in various situations is the ex-
treme hardship that would resuit if the requirement of a writing were
to be enforced, for example where there has been substantial change m
positior in reliance on an oral contract. In restrictions on the use of
land 50 such hardship ordinarily exists. There is hawever some justifi-
cation fur equity te relax the requirement of a writing in comparatively
infrequent siuations, such as oral agreements among jandowners for
resirictions on the use of their land. in the far more eommon situation,
where the restriction is incorporated in the conveyance, it will always
be in a deed. Ir is probably because restrictions are usuzily found in
deeds conveying interests in fee that it has been thought by American
textwriters that the soccession of ownership of the burdeped property
from the covenanige to'the covenantor is sufficient to support the run-
ning of obligations in persopam.® If the circumstances justify the en-
forcement of a restriction made by agreement between landowners,

“there is no reason why enforcement should be denied because the re-

striction was not contained in & deed conveying & fee.

II. Problems Connected with the Enforcement of Restrictions

A. Ensforeement in Damages '

What we mean when we say that a covenant rups at Jaw is that there
is a right to damages for breach of the covenant. In seven sfates it is
only when privity is present that restrictions are enforceable in
damapes.® In most cases dJamages wonld be only nominal,** and such
actions are infrequent.  In six states restrictions are ceforceable in
damages cven when they wore created by agreemeni between land-
owners and no privity existed.® In ail states where the question has

BR.R., IR NY. 130, 113 ME 913 [(1916): ABen v. Detrote, 167 Mich., 464, 133
N.W. FI7 (1911} Crasr, sapre note 8, at FTE n32; TiFrawy, cupra note 6, § 8358,

B2 Simms swpra eoie 541 3o 190,

83, Soe casgs cned note 45 wupra.

B4, JSre. e, Founh Feeshyteriar Church v, Sweingr, 88 App. Div. (79 Hun} 314,
318,19 NOYV.E 48R 490G (id0d),

83, See cases cited note 45 supra.
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arisen restrictions are enforcesble in equity even in the absence of priv-
ity.*  One might speculate as o the possible effect of the absence,
when the doctrine ariginuied, of a recording system, on the establish-
ment of & rule limitiog the runbing of covenants to those coniained in
conveyunces, since this limitation narrowed the title search to inquiry
from former owners i the cham of title.  The difference in remedy-is of
practical significance only in affirmative restrictions, where damages
can be more readilv computed.  Negasive restrictions, which comprise
by far the largest number of restrictions, are almost invariably enforced
by injunction, since the purpose of the restriction is to praserve the value
of ali the property in the development against impairment from any
scurce.  The versonal obligation created in conveyances i lmited o
owners at the time of the breach®' Tt seems aot unlikely that under-
lying the insistence in a few states that enforceraent in damages is to be
timited to restrictions ip conveyances is the feeling that controls must
be established because damages, if collechible from a remote owner at.
some later time, may soar to an amount which would cause extreme
hardship to the current owner when the breach occurs. The problem
could be handled, however, including liabiity resulting from a breach
of an agreement between landowners, in the same way as in the compu-
tation of damages for breach of covenants of title.®® The most anoma-
lous feature of the theory which limits the right to enforcement in
darmages to cases in which the obligation was created by conveyance, is
the refusal in several states to recognize that any right to damages can
arise out of the tortious interference with ihe property right of the cov-
enantee or his successors in interest; that is, the right in rem. Such a
remedy is available if, for example, the owner of an easement is ex-
ciuded from its use.*® There is as much reason for imposing 2 running
personal obligation in agreements between landowners as in covenants
in deeds conveying title. The language of the restriction is the same
in each situation, and the purpose in each situation is identical. This
intention fails, however, in some states, unless it has been expressed in
connection with the conveyance of 2 fee, 5o as to establish the relation-
ship thought to be necessary to enable the personal obligation to run.
The right to damages for viclation of the property interest created by

85, Ses cases cited e 44 sipra

87, 3 PowrlL, supra ot 66, § 630 67, I AMericaN Law or Proreaty
$8 935 90L (AN, Casner ed. 1952) Ames, Specific Performance For ord Against
Strangery to the Controce, 17 Harv, L. Rev. 174, 178 (1504}, ]

88, JSee Munt v. Hay, 214 N.Y. 578, 108 NLE. 5] {1915}; Picher v. Livingston,
4 Johns, 1, 18 {M.Y. 1809 {Kem, CJ.).

89, Tide-Water Pipe Co v. Bell, 280 Pa 104, 124 A, 351 (i924). -
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the restriction bas been recognized in other states in actions between
landowners,* where there is no privity cxcept that created bjr the agree-
ment iselt,

1f the additional control over the pm]iferaticn of restrictions pro-
vided by the requirement of privity is desirable in order 10 preveat the
runing of the obligation to pay damages for breach of the covenant,
it is. equally desirable in order to prevent the running of the ebliga-
tion in rery; but since almost ail restrictions are created in connection
with conveyances, the requirement is of no practical utility. Clark,®
Pound®® and Sims* feel that there should be enforcement in damages
even in the absence of privity. In cases of mterfer&nce with easements,
damages are granted as a maister of course® That the restriction was
created otherwise than by a deed of convsyanﬂe should lcad to no dif-
ferent result than when it was created in the course of a conveyance. It
has been held in oniy six states, however, that damages are obtainable
where the restriction was created by agreement between landowners.”®
There is also 2n impoctant dictum of Lindley, L.J., indicating that such
damages might be granted in an appropriate case.** The reco@mun
of a right to- damages would eliminate the only important difference in
the consequences attaching to resirictions -depending on. the manner
in which they were created.

1. The Necessity of Benefit Appurtenant in Enforcement in Damages

There are scattered decisions to the effect that in covenants which
run with the land at law the benefit is not tied to ownership of land,
and runs in gross.”” Servitudes cannot rua in gross* except in New
Yc-rk % If the distinction can be rationalized, it may rest on the re-

2. See cpses cued note 43 supra,

91, CLaARK, supra pote B, at 116, 128.

G2 See R, POUND, THE SPiriT o THE COMMON Law 23 {1925}

93 Sims, supra nele S, a1 33,

‘94, Sre, £, Tide-Water Pipe Co, v, Bell, 780 Pa. 104, 124 A. 351 (1924}

35, Bee cases cited note 45 snpm.

96 Mall v. Erwin, 37 Ch D, 74, B¢ (Lindley, L1, 1887}, answering argm-
ment of Warmingten, Q)C.r “He has not used the property in violation of the cove-
naet” M. ar 77 o

97, Bald Fagle Vailcy RE v Nittany Vailey B R, 171 Pa. 5 28B4, 33 A.'2_39
(18953 _ _

98, n equity the plainiiff must own land in the neighborhood. los Angeles
Eniversity v. Swanh, 187 F, 798 (9 Cir. 1901}; Forman v. Safe Depout & Tirust Co.,
114 Md. 374, 20 A, 298 (1511); Formby v. HSarker, [1903] 2 Ch. 53% (altemnative. hold-
ing); see RESTATEMENT Of PROPERYY § 5350, corameut ¢ at 327576 (1944}, Comtra,
Van Sant v. Kose, 260 110 401, 103 NE. 194 {1913), criticieed in 9 1ry, L. REV. 58
(19163, TiErany, supra note 6. § BG4, at 495,

29, Lewis v. Gollser, 129 MUY, 227, 29 N.E. B! (i8513,
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luctance of equity to enforce agrecments if no useful purpose will be
served; that is, only where the benefit accrues to the plainiiff by reason
of his vwnership of benefited lund.

B. Specific Enforrement

When the remedy of enforcement in damages is-inadequale, re-
strictions witich tun with the land at law are enfarccable by injunction
to restrain their violation. When there s po personal obiigation, the
absence of damage is immatenial, In jurisdictions in which restrictions
are not enforceable i damapes because of the abseace of privity of
cstate, they are enforceable only by injunction or by a L!LCTE(; for specific
performance, The distinction has been attributed to a different ap-
proach o the nature of the restriction at law and in exquity.  If enforce-
ment between remote parties rests on contract principlies, the right to
dainages arises. M 18 rests on ownership of a property interest, there is
no right to damages for breach of contract, the obligation of which might
attach to the owner of the burdened property; there is only a property in-
terest,'*® protected against violation in equity, but which gives no right
of a contractual nature to damages. It will be seen that this explana-
tion of the distinction rests on a theory of the nature of the restriction
exactly the opposite of the theory which supports the running of the
burdens in equity without other form of privity.'®' Distinguished schol-
ars have reached opposite conclusions as to whether restrictions on the
use of land rest op contract or on interests in property.’®® Stone, who
favors the contractual explanation, has said that “[a}il so-called equit-
able ‘easements’ or ‘servitudes’ have their origin in contract, expressed
or implied, and their nature and extent depends upon the extent to which
equity will compel compliance with the contract . . . by and for third
persons whose acts or omissionis may in some way affect the rights

106, 2 Amesmican Law oF PBpoepeyy § %26 (AJ. Casper ed. 1952); see Reno,
Eguitable Servitudes in Land: Part J, 2R Va 1. Rev, 351, 974 (1942},

1), Ses text zecompanying note 54 aupro. )

i02. The following authorities favor the coniract theory: TweraNw, supra note 6,
§ BSI; Ames, Specific Performance For and Against Strangers (o the Contract, 17
Hanv. L. Rev. 174, 17779 {19D8); Stone, Fhe Hguitable Riphts wnd Labﬁim.t o

trangers to o Conzrgrd, LR Corow. L. Rov. 291, 794-96 (iB18),
The following salborities fuvor the propesy interest theory: CLARK, supra note &,

118, &G, CLark, BEowity ¥ 96 (1924); Burby, Land Hurdens in California: Equita-
ble Land Burders, 19 5. Cai. L. Rev. 281, 286-87 (1937); Clask, Equiteble Servimudes,
16 Micu. L. Rev. 90, 5293 {1917}; Pound, The Pragress of the Law, 19781919,
Equirty, 33 Harv, 1. Rev. 813 (1920); Walsh, Fyuitable Eascrneniz and Restrictions,
2 Rocxy M. L. Rev. 234 {1930).  Powell feels the contract theory i no longer ade-
gquate. PowELL, supro note 66, 1 AT1.
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acquired by the covenant or contract crexting the servitude.”®  Ames,
who also adopts the contracrual explanation, states that the equitable
relief is concurremt with the legal remedy in covenants that run at law,
In agreements, whether under seal or by parol, enforceable at law only
between the immediate parties, the jurisdiction of equity n favor of or
against third parues is exctusive.'™  Clark, althongh he favors the real
property explananon, has pointed out that an action for damages wiill
lie, if specific performance is not possible, agamst subsequent acquirers,
under the comtract theory, although oot uader the property interest
theory. ™  We may conclude from these staicments that the ierm
“equitable servitude,” whether regarded as an outgrowth of contract or
as @ properly interest, s a symbolic expression of the obligation to honor
a restriction on the use of land, however created, by a decree for specific
enforcement, as in cases of nterferonce with casements.  The guestion
has never been answered satisfactorily, or even raised except by Judge
Clark,'** why the reasons for granting equitable relief in the enforce-
ment of restrictions crealed by agrecment between landowners are not
equally relevant with regard 1o granting relief in damages, or why the
reasons for granting relief in damages in the enforcement of restric-

‘thons created by deeds conveying the property are not equally relevant

in the coforcement of restrictions created by agreement between land-
owners.

HI. Similarities in the Principles Governing the Enforcement
of Covenants Running with the Land and -
Fquitable Servitudes

A. Runaing of the Burden

Under conditions deemed appropriate in each sfate, the burden of a
restrictive covenant runs both at law and in equity.™ . In the Usnited
States the great weight of authenty enforces affirmative obligations,’®
There is u sharp divisior of suthority between England and the United
States on the question of whether a distinction should be drawn in the

3. Stone, supra note 102, 43 294.958,

k4.  Ames, sipra aste 102, at }77.

08, See CLARK, srpve note B, at 172,

tD6.  fd, at 209-10.

0T, Ser ToFrawy, supre note 8, § 859 ndf. Sims reports that wp to 1944 there
wigs no distinction in the United Siales fn the mnaing of the benefits and burdens in

‘equitable restrictions or legal covenants @ 28 stades,  Only New Jersey, Now Yok,

Virginia apd West Viginia held that the bucdens soudd wol run in covenanis crested
by desd, Or where an easenmead ohisied, SRy, i B0 5.al 27,

108, TIFPaNy, supre noke 6, § 859 ndi. Sce prrerally POWELL, mipra nole 66,
1 676-77.
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rupning of the benefits and burdens, or as to the circumstances under
which the benefits and buirdens, respectively, may run. In England
only benefits run at law except in the relationship of landlord and
tenant. ' although the burden of a negative covenant is enforced in
equity apainst subsequent acyguirers othor than bona fide purchasers.t™®
In New York the former doctrine that only negaiive restrictions ron with
the land either at law or in equity has been so qualified as to have become
almost cbsolete ' ’ :

B. The Effect of Neties

At commen law the absence of notice does not rehieve subsequent
acquirers from liability in damages where the restriction has been
created in such form ihat the burden of the restrictions runs with the
land 2t law.?**  When the sult is for specific relief, in the case of cither
covenanis running with the land, or equitable servitudes, subseguent
bona fide purchasers will take free from restrictions of which they had
no knowledge; but it is impossible to sec why the result should rot be
the same with regard to liabibity in damages. Agreements between
neighboring {andowners or unilateral declarations of restrictions must
in most states be recorded, as instruments relating to or affecting the title
to real property,'™ and their record therefore gives notice fo subsequent
prantees of the burdened property. Restrictive agreements, whether
created informally or formally, are recordable if they are in writing, as
almost all of them are. The effect of the recording acts is to give notice
to later acquirers of the burdened property if the instrament is recorded,
and in states where the search must extend to deeds from the common

109 CHssSHRE, supra note 18, at 53437, ‘

110. Tulk v, Moxhay, 41 Eng. Kep. 1143 (Ch. 1848). In England only negative
resirictions mop.  Haywood v, Biunswick Permanen? Bidg. Soc'y, § Q.B.D. 403 (1381},

1t1. Miller v. Clary, 210 N.Y, 127, 103 N.E. 1114 (1913), where the court held
that affirnxative covenants will not be enforced: this has been drastically modified by
later decisions.  Nicholson v. 300 Hroedway Really Corp., 7 WN.Y.24 240, (64 NBE.2d
832, 196 N.YSd 245 {1939} Neporsit Property Owners’ Ass'a v. Emigran: -Indus,
Sav. Bank, 2VE NY, 243, 15 N.E.2d 793 {1935y,

Mew York has explicitly recognized many exceptions 10 the general rule laid down
in Miller v. Clary, supra. E.g, Morgan Lake Co. v. Mew York, NH. & H. Ry., 262
NY. 234, 186 MNLE. 685 {1933} Mosehouse v. Woodruff, 218 NY. 454, 113 N.E 5i2
¥19)6). :

112. Tirpawy, supra note 5, § 830 Abhoyt, Covensnds it a Lease Which Run
with the Land, 31 Yare LF 127, 1371 (1921).

113, Bogen v. Saunders, 71 F. Supp. 587 (D.D.C 19473 Wayt v, Paies, 205
Cal. 46, 25% P. 660 (1528); Woolten v. Seltzer, 83 NJIE. 163, 90 A. 701 {(1914);
Twrany, supra note 6, § 863 n.94. :
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grantor,’™ o deny effect to the prior mstrument if it was not recorded,
thus obliferating any practical diszinction as to the effect of notice in
covenants rusning with the land and in equitable servitudes. The dis-
tinction is still of significance in jurisdictions where the title search need
not be extended to the contents of prier deeds from -a common
geantor.?*®  The danger that subsequent purchasers might not be aware
of restricions in prior deeds, where the developer neglects fo iacor-
porate similar restrictions in later deeds,”*® and where the obligation
of the title searcher extends only 1o instruments in the direct chain of
title, can be easily avoided by insistence that the developer follow a
simple procedure.  Where a tract index is in effect, a plan of the pro-
posed development should be recorded against the entire tract, which
would give notice 1o afl purchasers by placing the restriction in the direct
chain of title to each Jot in the tract. A prudent purchaser of 2 lot could
easily insist that such 2 method be followed. Another method, gnd
one which would be effective even in a jurisdiction where there is no
tract index, would be 1o make a convevance of the entire tract to a straw
man by a deed containing the restrictions, followed by a reconveyance
of all except a single Jot, to prevent a merger, placing the restrictions in
the direct chain of utle of each Iot subseguently sold.  The remaining lot
conid be sold separately. This method would give reciprocal effect to

114, Bauby v. Krasow, 107 Conn. 109, 139 A, 508 11917} Finley v. Glenn, 303
Pa. 131, 254 A 299 {1%31); W. WaLsH, Rexr Poorerty § 312, at 675 na7 (1938);
McDougal, Semmary of Answers lo Property Questionnaire, AALS Hanpeoox oF
PROCEEDINGE 26, 276 {1941): "The zrowlh of the. doctrine of notice bas rendered
practically obsolete the ofd commen {aw doctrines of covenants.” See Wool v, Scott,
140 Cal, App. 2d B35 26 £.24 17 (1956), MoMeill v. Gary, D.C. App. 399 (1913);
Wiegman v. Kusei, 270 (1L 520, 113 N.E. 885 {i1913); Lowes v. Carier, 124 Md. 678,
93 A 216 (1915 Sanborm v, Melean, 233 Mich, 227, 206 NW. 486 {1923); King
v, Lhiisa Trust Co., 226 Mo, 351, 126 SW. 515 (1910); Reed v, Elmore, 246 N.C.
221, 98 S.E.Id 360 (1957); Junes v, Berg, 105 Wash, 82, 177 P. 712 (1919): Notting-
ham Patent Brick & Tile Co. v. Hutder, [I883] 15 GBI 261, [1886]1 16 Q.B.D. 632,
CiARK, sapra note 8, st 183 Twrrany, supra nole 6, § 883, Note, 4 Mron. L. Rev.
119 (1913 14 Am. Jor. Covivants, Reservativns and Coadiions § 31% (1938},
26 AM. Tun. 28 Covenants, Raervaions and Copditions § 309 wad-4 (1965) lists
Jowa, Morth Caroding, Virginia, Georgia, Massachuselts, Fiotida, Colorado, Kentucky,
Michigan and Cabforniz as being in accord. fn Annoi, 16 ALR. 1013 nn, 8§, 7, 9
(19227, it 5 statesd thak there waw at that dide sowme autheridy for the view, citing eases
from Mew Jersey, Mineesoba, and MNonh Carolina.  See gracrafiy 21 Cornern LQ.
419 r19%h),

115, Ep., Hancock v, Gumm, 151 Gu 667, 107 SE. B72 {19217 Glorictx v,
Lighthipe, 28 N.{L. (3 Gummere} £99, 96 A, 94 (1915); Academy of the Sacred
Heart v, Bochm Bros, 2487 NY. 242, 196 N.E. 42 (1335} Haysleit v. Shelf Petroleum
Corp., 38 Ohio App. 164, 175 NE. 888 {1930}, See zenerafly 21 ComnpLL L.Q. 479
{1936,

1186 See Hancock v, Gumm, 151 Ga, 667, 107 S.E 872 {1921}, .
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the restrictions hefween the various purchasers, regardless of the order
in which thev purchase. The drastic limitation on the night to specific
enforcement of eguitable servitudes or of covenants running with the
land at law éstablished in Fulk v. Moxhay, in favor of purchasers in
good faith, has thus ceased to be significant, as a result of the recocd-
ing acts. The only qualifications to this resuit are in states in which the
obligation of title scarch exiends only to instruments in the direct chain
of title and aot to deeds of other property retained by the common
granior.  In such states the method of conveyance of the tract to a straw
man would be necessary, '

C. Division of Authorlty as to Termination

The authorities are divided as to the effect of change in the charac-
ter of tiie neighborhood in terminating the obligation to pay damages for
breach of the coverant, or the in rem obligation atraching to the land.

‘Even where the personal right to damages réntains to create 2 cloud on

the title, there is Iittle likelihood of a judgment for a substantial
amcunt of damages, for the same reason that the change in the charac-
ter of the neighborhood defeats the right to specific protection of the
right created by the restriction.  Since equity will not grant what are
regarded as its extraordinary remedies unless they serve & useful pur-
pose, equitable servitndes cannot be enforced specifically if the neigh-
borhood has changed to such an extent as to make the restrictions no
longer useful in preserving the gencral character of the development.
Since damages will still lie, however, in a fow states, the personal obli-
gation of the successor in interest to the original promisee remains to
threaten violators with a lawsuit, and therefore the servitude remains
an encumbrance on the title, making it unmarkctablc us

1V. A Comparison of the Dacfrmes of Creation and Enioa'cement
' of Restrictions at Law and in Equity

The differences between coveaants running with the land at law,

-and equitable servitudes, are in the manner of their creation and in the

principles of law which are applied in actions for damages as distin-
guished from suits for specific relief. * The fact that some equitable
maodifications of early common law rules concerning restrictive cove-

117, Trustees of Colombia Collegé v, Thawcher, 87 MN.Y. 311 {1§82) (nS en-
forsement in equity}; TIFRANY, sipra oot 6,3 875 nnl, 6. Conrrg, at taw, Bali v,
Burion, 227 WY, 101, E2M4 ME 11t {1919); Amerman v. Deans, 132 NY. 355, 30 NE
741 {1B%2y; MeOwire v. Teayerofr, 183 N.Y. 36, 78 WE, 961 (1904} Trusiess of
Columbia College v, Lynchk, 70 M.¥Y. 440 (IR77); see 4 J. Pomeroy, EQurry Jumis-
PRUDENCE § 1295 (Sth ed. 1541); Pound, supra note 102, at 821,
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nants have not been applied in actions for damages should cause oo
surprise, s this phenomenon is not peculiar to the daw of restrictive
covenants, What is surprising is the extent of the acceptance of equi-
table doctrines in actions for damages for breach of the covenant,

A.. Similar Doctrines ,

Equitable doctrines which have been accepted, in the United
States, in the enforcement of covenants ru:tmmg with the land in dam-
ages ate (1) the effect ngcn to the running of burdens, éven those
which require affirmative action by the owner of the burdened iand;'**
{2) the refaxation of the requirement of a close coanection between the
restriction and the land which is burdened;'** (3} the protection, due
to the effect of the recording acts, of bona fide purchasers;*?® {4) the
reciprocal enforcement of rights and obligations created by transfers of
Xots in a tract which is being developed in a uniform mimser,'?? re.
gardless of the order of acquisition of the lots;*** and (5) the relaxation
of the form in which the intention that restrictions referring to things.
not in being musi be expressed. 3

B. Dissimilar Docirines

The equitable doctrines which have not been adopted in covenants
running with the land when damages are_sought are (I} the require-
ment that the benefit must be appuﬂana;nt‘“ and (2) the elimination of
the requirement of a writing.'**

€. Division of Authority

There is a fairly even division of authority (1) on the effect of
change in the character of the neighborhood in terminating the restric-

118 Secr text sccompanying notes 107.11 supra.

119, See itext accompanying note 15 supre.

120. See text accompanying notes 112-15 supre,

121, Healh DNept v, Riges, 252 SW.2d 922, 935 (Ky. €1, App. 1952); Dol v,
Moise, 214 Ky, 123, 282 5.W. 763 [(1926).

122, Healih Dep't v. Riggs, 252 SW.2d 923, 925 (Ky. Ot App. 1952); Schmidt
v, Palisade Supply Co., B4 A 807 {N.J. Eq. 1912); Cheshro v. Moers, 233 MY, 75,
80, 134 'NE 242, 241 (1922); Renals v. Cowlishaw, [I878) & OCh. D, 125, affd.
{18793 11 Ch, D. #66. '

12%. The word “assigns” is no Jonper hecessary.  See Sexaner v, Wilson, 136 Jowa
357, 13 NW. 99t (1907): Maher v. Unior Srockyarde Co, 55 OGhio App. 412, %
MNEd 995 {1938); 2 AMrmcan Law oF PROPERTY § 9.10 {A.J. Camner od. 1952);
Bordwell, English Property Reformi and it American Aspiets, 37 Yare L5 1, 25
L192T). A few statez still adbere (o the old rule. See 2 Ampwcay Law or Proe-
ERTY, xepra § %10 n.3.

124, Ses wext accompanymg note 97 suprg,

124, See iexi accompanying note 72 mupra.
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tion,** (2} as to the apphcat:am of restrictions 1o chattels,'® and (3) as
to the requirement of privity of estate in order to enable the restrictions
to run at law.'®  On this quesiion the great majority of states are uncom-
mitted.

¢ Conclusion

Muny of the problems which have created uncertainty in the doc-
trines which are applicable to restrictive covenants are due 1o the dis-
tinction between the personal and real relationships which are involved.
The most important differences are the elimination of the requirements
of a writing and of privity of estate between the parties to the covenant
when equitable enforcement is sought, and the limitation, in a few
states, of enforcement in damages to situations in which there is privity.
As a practical matter this method of enforcement is rare.  In most of the
states which require privity for enforcement against remate partics in
damages, privity may be supplied by the mmrporanon of the restriction
in a deed conveying the property. Restrictions in covenants running
with the land at law are enforceablke in damages against the covenantor
or his snceessors in ownership of the burdened land as long as they own
the property. In equitable servitudes there is no personal lability in
damages, and the enforcement of the obligation is only by injunction or
by 2 decree for specific performance against acquirers with notice or
who have not given value. The distinction as to the effect of notice is

largely eliminated by fhe recording acts. Restrictions created otherwise

than in writing are not enforced in damages but only by specific reme-
dies. When equitable relief is sought, both the requirement of a writing
and the requirement of privity are discarded. In some states a change
in the character of the neighborhood discharges the restriction in equity
but pot at law,

“The so-called equitablé restriction,” as Justice Loring has pointed
ont, “results from the fact that equity will enforce the agreement against
those taking with notice in favor of the thes owner of the land to be
benefited.  Eguity does riot enforce the agreement because there is an
equitable restriction.”®  The recognition, already extended in some
states, of a right to damages for violation of the property interest created
by the restriction, corr¢sponding to the remedy if the owner of an ease-
ment is exclxded from its use.’™ wouid remove the only substantial dis-

126, Sef note 117 & accompanying iexi supra. :

YT, Bee generally Chafce, Eyaituble Secviindes in Chaincls, 41 Harv, L. REv.
945 (1928}); Chefee, The Music (Gevx Round end Reknd: Egaftable Servitadey and
Chasiels, 63 Hapv. 1. REv, 1230 {19563,

128, See cases Cited notes 45.46 supra.

129, Bailey v. Agawam Nat'! Bank, 190 Mazs 20, 23-24, 76 M.E, 449, 451 {{905).

130, Sre Tide-Water Pipe Co. v. Bell, 280 Pa, 164, 124 A 351 (1924},

Tk
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crepancy in the remedics available 1o enforce restrictions whether cre-
ated in writing or ctherwise.

Whether the restriction is affirmative or negative, or created in weit-
ing or orally, the doctrinal basis for enabling the personal obligation to
run ¢an be supplied by regarding restrictions as property rights in the
affected property.  The benefit of the restrictions to large segments of
the community justifies the relaxation of contrels which might have
the effect of fimiting the proliferation of such restrictions.*** Tt is un-
likely that the equitable docirine eliminating the requirement of privity
of estate will be rejected in the uncommitted states in actions for dam-
ages. The further result of a complete harmonization of the rules allow-
ing recovery in damages with the rules govcmng specific enforcement
may reasonably be antivipated,

Roger Traynor, tetired Chief Justice of the Supteme Court of Cali-
forpia, has likened ontmoded principles to a tortoise whose progress is
slowed by the weight of accumulated incrustations, There is no reason
except the dead weight of history which prevents the fusion, in this area
of taw, of ‘eqaitable doctrine into the principles which govern the enforce-
ment of resirictions in damages, nor for preserving the dual classification
of restrictions on the use of land.  We do not classify contracts in differ-
ent categories according 10 whether they are énforceable specifically or in
damages; nor de we classify separately leases for a year or less from
those for a longer period because one kind of lease must be in writing.
The obligation to pay damages for breach of a restriction should be
recognized in restrictions which are created informally and therefore are
treated as enforceable only by injunction or decrees for specific perform-
ance. It is 10 be hoped that the application of equitable doctrine in the
enforcement of restrictions, whether in damages or specificaily, will soon
be uniform. The peak of the mountain is already in sight of those
who explore the paths of covenants running with the land at law, and
equitable servitndes. When the paths finally converge, it will be at the
peak of the same mountain,

135, In *vinriam! V. {mi. L.R. W Fq 252, 266 (Ch. 1268}, Romilly, MR, drew
the distiaction between & covenant which is merely a burden, and one which provides
for a corresponding advantags,  The tffect on cucbing excessive proliferation is dis-
cussed in Brewer v. Bblarcheib, 18 M. Eg, 337, aff'W 19 NI, Eq. 537 (1868).
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EXHIBIT II

A STUDY TO DETERMIRE WHETHER THE LAW CF COVENANTS AND SERVITUDES
RELATIKG TO LAND AND WHETHER THE LAW GOVERNING NOMINAL, REMOTE,
AND UBSOLETE COVENANTS, CONDITIONS, AND RESTRICTIONS ON LAND

USE SHOULD BE REVISED

Two deviees by which a landowner can restrict the uses to which the
land is put after he conveys it are conditions and covenants contained iIn
the deed of transfer. Such limitations are widely used in modern urban
communities as & form of private land-use planning. The undesirable social
and economic consequences of unlimited private resirictions on land use,
stemming in part from the tendency of privately imposed restrictions to
become anachronlstic on ineffective to accomplish the purpose for which
they were created, have been widely recognized.l

In California, however, restrictions on the use of land are recognized
as fully enforceable so long as they do not viclate law or public policy.2
This general right of the landowner to impose asuch restricticons as he chooses,
limited only by policy comsiderstions, has led to difficulties where the
restrictions serve no useful function and serve only to hamper free transfer
ebllity and development of the land.

There appesrs to be no prohibition in California of merely nominal

covenants and conditions--those which are of no substantial benefit to the

1. Bee, e.g., Restrictions Voluntarily Imposed On The Use of Land, Report
of the New York Law Revision Commission for 1958 at 211-37% (1958).

2. Ogden, California Real Property law § 14.3 (1956).

l-



grantor but simply hinder land use. In some states, case law indicates that
unreasonable or capricious restrictions are unenforceable.3 In other
states, statutes have invalidated nominal restrictions.

There is, further, no general limitation in California on remote land
use restrictions--those which may have been of some value when created in
an earlier era. California does place restrictions upon the remote vesting
of property interests5 as well as upon the duration of leases, but these
restrictions do not apply to covenants and conditions. Thus, a grantor is
free to create binding restrictions of indefinite duration (although, if he
fails to specify any term, a court will read in a reasonable periodT).

Many states have solved this problem by meking reversicnary interests
attached to the condition subject to the rule against perpetuities or by
making all covenants and servitudes subject to a limitaticn pericd varying
from 20 to kO years.8

A final problem is that the California law regulating obsclete covenants

and conditions is unclear. Generally, a court of equity will grant relief

3. See 1 Tiffany, Real Property § 198 (3d ed. 1939).

4. B.g., Minn. Stat. Ann. § 500.20(1) (1947); Wis. Stat. Ann. § 230.46
(1957).

5. Civil Code § T15.2.

6. Civil Code § T18.

7. Ogden, California Real Property Law § 14.20 (195%6).

8. E.g., Conn. Gen. Stat. § 45-97 (1960); Fla. Stat. Ann. § 689.18 (1969),_

"Meine Rev. Stat. Ann. Tit. 33, § 103 {1965); Minn. Stat. Ann.
§ 500.20(2) (194T7).



from private land use restrictions 1f conditions have so changed since
their creetion that enforcement of them would be oppressive or lnequit-
able.9 The cases are not explicit, however, that, in California although
changed conditions is an equitable defense, it is avallable in legal as
well as equitable proceedings regardless whether the action is for damages
for breach of a real covenant to enjoin viclation of an equitable servitude
or to quiet title or declare interests in the property.lO Furthermecre,
while in Californis, wnlike most cther jurisdictions, the doctrine of
changed circumstances is applicable to conditions as well as to covenants,l1
there is scme doubt whether this rule is unanimousl2 and whether 1t operates
to invalidate only rights of reentry and not possibilities of reverter.13

In addition to these gaps and uncertainties in the California law
relating to both the creation and extinction of private land use restric-
ticns, the California law of real covenants generally is unsatisfactory.

The law presently distinguishes between real covenants running with the

land which are enforceable at lavw and egquitable servitudes based upon notice

9. See 14 Cal. Jur.2d, Covenants, Conditions, and Restrictions § 113
(1954} .

10. California Land Security and Development § 24.55 {Cal. Cont. Ed. Bar
1960).

11. 1k €al. Jur.2d, Covenants, Conditions, and Restrictions § 118 (1954).

12. Strong v. Shatto, 45 Cal. App. 29, 187 P. 159 (1919), suggests the
opposite result. This case was guestioned by the Supreme Ccourt in
Hess v. Country Club Park, 213 Cal. 613, 2 P.2d 782 (1930). A
later case reaffirmed the rule that conditions as well as covensnts
are subject to the changed circumstances doctrine without, however,
mentioning Strong; see Letteau v. Ellis, 122 Cal. App. 58%, 10 P.2d

kg6 (1932).

13. BSee Simes, Restricting Land Use in California by Rights of Entry asnd
Possibilities of Reverter, 13 Hastings L.J. 293, 307-309 (1962).
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enforceable in equity. Although the two concepts appear to be in reaslity
identical,lh they entail differing lemgel rights, defenses, and remedies
resulting frequently in arbitrary results depending on classificetion.

Because of these anomsalies and inadequacies in the law, the Commis-
sion requests authority to study whether the law of covenants end servi-
tudes generally, and whether the law governing remote, nominel, and cbso-
lete covenants, conditions, and restrictions on land use should be

clarified or revised by statute.

14, See, €.2., Newman and Losey, Covenants Running With the Land, and
%guitable Servitudes; Two Concepts, or One? 21 Hastings L.J. 1319
1970)..
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