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#71 9/28/70 

Memorandum 70-104 

Subject: study 71 - Joinder of Causes of Action; cross-complaints and 
Counterclaims 

The following are the major policy questions for decision: 

1. Should Section 378 be revised to permit joinder of plaintiffs "if 

it appears that their presence in the action will promote the convenient 

administratwn of justice" or should the section be otherwise revised? 

2. Should Section 379 be revised to permit joinder of defendants "if 

it appears that their presence in the action will promote the convenient 

administration of justice" or should the section be otherwise revised? 

3. Should Section 380 of the Code of Civil Procedure be repealed? 

4. Should Section 3/34, which is proposed to be repealed in the ten-

tative recommendation, be retained but revised? 

5. Should a new provision, based on NY CPLR 1003, be included in the 

recommended legislation? 

6. Should Section 425.20 (separate statement of causes of action) be 

revised? 

7. Are exceptions needed to the compulsory joinder of causes of 
actions prOVisions (Sections 426.20 and 426.30)? 

8. Should Section 1048.5 be restricted in its application! 

There are a number of technical revisions needed in the tentative 

recommendation which are not listed in this summary. 

The staff suggests that the recommendation, as revised at the October 

meeting, be approved for printing. Various persons and organizations--

including the State Bar and Judicial Council--are still reviewing this 

recommendation. They have suggested it be printed so they can review the 

material and make suggested changes early in 1971. 
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l!ACKGROUND 

The tentative recommendation and background study was sent to the 

Judicial Council, the State Bar, the California Trial Lawyers Association, 

various local bar associations, and a number of practicing attorneys. 

(Notices were published in legal newspapers and other legal publications 

that the tentative recommendation had been prepared and that the Commission 

seeks the comments of interested persons.) 

Despite this distribution, we have not received any detailed comments 

on the tentative recommendation. (Exhibits I, II, and III, attached, are 

the three letters we received on the tentative recommendation that con-

tained comments.) Nevertheless, both the Judicial Council and the State 

Bar urge us to submit our recommendation for enactment in 1971. They plan 

to review our proposal and to submit comments later, hopefully early in 

January so they can be considered and the bill amended before it is heard. 

The staff believes that this is a workable procedure, Also, we anticipate 

that ultimately a notice concerning the "recommendation"wtll be published in 

one of the State Bar publications that is sent to all lawyers, and we may 

get additional comments on the recommendation as a result of the publica-

tion of this notice. The staff believes that the recommendation on this 

subject should be approved for printing at the October 8-9 meeting. Any 

changes in the recommended legislation that we later determine are needed 

can be made after the bill is introduced. 

We attached two copies of the tentative recommendation to this memoran-

dum. Please mark your suggested editorial revisions (not involving policy 

questions) on one copy and turn it in to the staff at the October meeting so 

your suggested changes can be taken into account when the recommendation is 

edited prior to sending it to the printer. 
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We plan to go through the recommended legislation section qy section 

at the meeting. Please raise any policy questions you have concerning the 

tentative recommendation at that time. 

MATrERS SPECIFICALLY NCIl'ED FOR COMMISSION ATl'ENTION 

Scope of recommendation 

There is some feeling that there is a need for an overall revision of 

pleading rules. Mr. Elmore of the State Bar believes that an overall revi-

sion of pleading rules should be the ultimate goal. Mr. Smock of the 

Judicial Council notes that our recommendation is limited in scope and that 

a more general revision of pleading rules would probably be desirable. The 

detailed comments in the letter from Mr. Kipperman (Exhibit II) go, for the 

most part, to provisions of existing law that we are not proposing to 

change. Nevertheless, the Commission is not authorized to study pleMing 

generally. Our authorization is limited to joinder of causes of action and 

to cross-complaints and counterclaims. Both of these areas are in need ot 

immediate reform. If we can accomplish the needed reforms in these areas 

at the 1971 session, perhaps the State Bar or the Judicial Council will 

decide to work on an overall revision. 

Court rules 

The Judicial Council letter (Exhibit I) suggests that some of the 

detail provided in the statute would seem ideal for coverage instead by 

Judicial Council rule. The staff suggests we do nothing with respect to 

this suggestion now. If and when the Judicial Council has specific pro-

"'- posals for revision, the specific proposals can then be considered. , 
',---

Moreover, the State Bar may have views on substituting court rules tor 

statutory rules. Accordingly, although there is considerable merit to the 
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suggestion made by the Judicial Council, the staff suggests that action on 

this suggestion be deferred until specific suggested revisions are presented. 

Also, the suggestion may involve matters outside our authority, and we could 

not make such recommendations in our report. We would, however, agree to an 

amendment to the bill introduced to effectuate our recommendation to make 

any revisions in the bill that we conclude are desirable. 

Joinder of parties (Sections 318-389) (pages 33-52 of tentative recommendation) 

The effect of the tentative recommendation is to substitute the sub-

stance of Rule 2O(a) (permissive joinder) and Rule 19(a) (compulsory 

joinder) of the Federal Rules of Civil Procedure for the existing California 

provisions on permissive and compulsory joinder of parties. We received no 

objections to this approach. 

Mr. Elmore of the state Bar provided us with his suggested revision of 

the provisions of the Code of Civil Procedure relating to parties. The 

pertinent portion is attached as Exhibit IV. His revision presents two 

policy questions: 

~, Mr. Elmore is unwilling to rely on revised Section 318 to super

sede the various existing proviSions relating to permissive joinder of plain-

tiffs. First, he is unwilling to rely on the phrase "same transaction, 

occurrence, or series of" transactions or occurrences" to pick up what he 

includes in subdivision (b) of his Section 314 (first page of Exhibit IV): 

314. persons may join as plaintiffs in one action if: 

'* * * * * 
(b) They have a claim or interest adverse to the defendant in 

the property, right in property or controversy which is the subject 
of the action. 
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The staff believes that this is clearly wi thin the "same • • • series 

of transactions or occurrences" test provided in the Federal rules and in 

New York and other states that have based their joinder provisions on the 

federal rules. We think that including a provision like subdivision (b) 

would be undesirable because it could be construed to represent a legisla-

tive determination that the general phrase--"same transaction, occurrence, 

or series of transactions or occurrences"--is not broad enough to include 

what is described in subdivision (b). We believe that the joinder of 

parties prOVision in Section 378 of our tentative recommendation should be 

given a broad construction. However, in view of the concern expressed by 

Mr. Elmore, we suggest that the Commission consider including the substance 

of Michigan General Court Rule 206.1, which provides in part: 

All persons may join in 1 action as plaintiffs 

(l) if they assert any right to relief, jointly, severally, 
or in the alternative, in respect of or ariSing out of the same 
transaction, occurrence, or series of transactions or occurrences 
and if any question of law or fact common to all of them will 
arise in the action; or 

(2) if it appears that their presence in the action will 
promote the convenient administration of justice. 

Subdivision (1) of the Michigan provision is the same as our Section 378. 

SubdiviSion (2) would cover the cases that might present a problem of 

interpretation under the language now used in Section 378 and would permit 

the court to allow joinder of parties where it would be appropriate. We 

think the choice is between what now appears in Section 378 and the substance 

of the Michigan provision. We recommend that the substance of the Michigan 

provision be adopted. See Exhibit V (blue) attached for a redraft of Sec

tion 378 to include the Michigan provision. 

-5-



Section 379 of the tentative recommendation presents the same policy 

question as to joining persons as defendants. Should Section 379 include 

a provision permitting joinder of defendants "if it appears that their 

presence in the action will promote the convenient administration of jus-

tice"? We think it should. See Exhibit VI (buff) for a redraft of Sec-

tion 379 to include the Michigan provision. 

Second, Mr. Elmore suggested to the staff that a careful look should 

be taken at each of the joinder of parties sections proposed to be repealed 

to be sure that the repeal of the section would not have unintended conse-

quences. Attached is a staff background study on joinder of parties in 

which the various existing provisions relating to joinder are discussed. 

The staff has concluded that three changes should be made in the joinder of 

parties provisions of the tentative recommendation: 

(1) Section 3BO of the Code of Civil Procedure, which is not proposed 

to be repealed in the tentative recommendation, should be repealed. See 

Exhibit VII (White) for the text of this section and the proposed Comment. 

(2) Section 384, which is proposed to be repealed in the tentative 

recommendation, should not be repealed but should be revised. (Section 384--

in addition to permitting joint tenants, tenants in common, or coparceners to 

join in an action to enforce property rights--provides (contrary to the common 

law rule) that title of all such tenants or coparcerners may be jointly 

asserted by one or less than all of them.) See Exhibit VIII (pink) for the 

text of the section as the staff proposes to revise it and for the proposed 

Comment to the revised section. 

(3) The Comment to Section 389 should be revised by adding, after the 

third sentence of the first paragraph on page 48, the sentence: "Such 

dismissal would, of course, be without prejudice." (Existing Section 389 



has an express provision to this effect in the text of the section.) 

Should this be in the text of the section (as in Section 389) or merely 

in the Comment? (The provision of the Federal Rules of Civil Procedure 

does not contain anything on the dismissal being without prejudice.) 

New section relating to adding or dropping parties 

Mr. Elmore's draft includes the following provision: 

Misjoinder of parties is not a ground for dismissal of an action. 
Parties may be added or dropped by the court on the motion of any 
party or its own initiative at any stage of the action and upon 
such terms as may be just. 

This provision is based on NY CPLR § 1003. . The staff recommends 

that we include the substance of this as a separate section in our proposed 

statute. We would eliminate the word "and" which appears before "upon such 

t erma as may be just." 

Tentative Recommendation (page 65)--Chapter Heading 

The staff suggests that the heading for Chapter 2 read: 

CHAPTER 2. PLEADINGS DEMANDING RELIEF 

This revision is orally suggested by Mr. Elmore. 

Section 425.10 (page 65) 

For a revised version of this section that is shorter and more pre-

cise, see Exhibit IX (yellow). We recommend the approval of this revised 

version which is suggested orally by Mr. Elmore. 

Separate statement of causes of action--Section 425.20 (page 66) 

Section 425.20 requires that all causes of action be separately stated, 

whether or not they arise from the same transaction or occurrence. As 

Professor Friedenthal points out in his study (pages 27-29), most states 
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follow the so-called "operative facts" theory of a cause of action, which 

holds the scope of a single cause of action broad enough to cover all claims 

arising out of the same transaction or occurrence. California, however, 

follows the so-called "primary rights" theory under which the definition of 

a cause of action depends upon the nature of the harm suffered. Therefore, 

in California, a single act of a defendant may give rise to a number of 

different causes. For example, if defendant negligently drives his auto into 

plaintiff's vehicle, plaintiff has one cause for any personal injury he has 

suffered and another for damages to his car. Similarly, if a defendant 

wrongfully Withholds from a plaintiff possession of a home, plaintiff bas 

one cause of action for ejectment from the realty and an entirely different 

cause for wrongful detention of the furnishings. Hence, the effect of 

Section 425.20 is to re~uire that the plaintiff state separately his causes 

of action for personal injury, injury to his personal property, injury to 

his real property, injury to his reputation, and the like, even where all 

arise from the same transaction. The requirement, however, does not compel 

plaintiff to separately state the different theories upon which he bases 

his cause of action for injury to a particular "primary right." 

Unlike proposed Section 425.20, the existing California statute--

Section 427--contains an exception to the separate statement requirement for 

those types of cases where injuries to more than one primary right ordinarily 

occur. It is the view of the staff, Professor Friedenthal, Mr. Witkin, and 

the. persons that commented on the tentative recommendation that Section 425.20 

is unsound. It is unsound not only because it requires a separate statement 

where one is not now required but also because the requirement of a separate 

statement of causes of action is not useful where the causes of action all 

arise out of the same transaction or occurrence. Where the pleading is 
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required to contain a "statement of the facts constituting the cause of 

action, in ordinary and concise language" and a "demand for judgment for 

the relief to which the pleader claims he is entitled" (proposed Sec-

tion 425.10), and where the complaint is subject to demurrer if it is 

"uncertain" (which includes "ambiguous" and "unintelligible")(proposed 

Sections 430.10, 430.20), the separate statement requirement mere1y.requires 

additional pleading that serves no useful purpose and tends to make 

pleading more complex rather than more simple. 

At a minimum, the existing exception to the separate statement require

ment should be continued. It should be noted, however, that a separate 

statement requirement directed to different primary rights only, where 

coupled with the requirements of Section 425.10, merely requires the 

pleading of the same facts (if they are the s~for each primary right 

affected: where recovery for harm to different primary rights depends on 

different facts being pleaded, they are required to be pleaded by Sec-

tion 425.10. 

It is important to note that the California theory of a cause of 

action is not based on the theory of recovery--it is based on the particu

lar primary right involved. The staff suspects that, when the Commission 

adopted proposed Section 425.20, it had in mind a requirement of pleading 

different theories of recovery rather than pleading separate causes for 

each primary right affected. The present California practice of pleading 

alternative theories of recovery (~, pleading liability for damages 

from aircraft noise on a theory of negligence, nuisance, inverse condemna

tion, trespass) would not be affected by the elimination of the so-called 

separate statement requirement. For further discussion, see the letter 

from Mr. Kipperman (Exhibit II). 
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Having reviewed the matter, the staff again suggests that the require

ment of a separate statpment of causes of action apply only to causes not 

arising out of the same transaction or occurrence. See EXhibit X for the 

text of a revised Section 425.20 and Comment. 

Compulsory joinder of causes of action--Section 426.20 (page 68) 

Mr. Elmore orally raised the question whether Section 426.20 (which 

requires the plaintiff to allege all related causes of action in his 

complaint or waive them) will create problems as applied to certain types 

of proceedings such as dissolution of marriage or unlawful detainer. 

We believe that the principle of Section 426.20 is sound. It is the 

same principle that now applies to a cross-complaint, and we see no 

reason why, as a matter of policy, the plaintiff should not be subject to 

the same requirement as the defendant. 

A careful reading of the statute indicates that it applies only to 

causes of action alleged in a "complaint" or "cross-complaint." It would 

not apply to a "petition" for the dissolution of marriage. Perhaps this 

should be mentioned in the Comment to Section 426.10 (defining "complaint"). 

The unlawful detainer proceeding dces present a problem. When the 

Commission was working on the lease law recommendation, we were advised by 

representatives of lessors that the expense of legal proceedings makes it 

impractical to bring two actions and that damages are ordinarily either 

sought in the unlawful detainer proceeding or not sought at all. Neverthe-

less, there will be circumstances, probably rare, where a lessor will want 

to obtain possession in an unlawful detainer proceeding and want to bring a 

later action for damages when the amount of damages has become certain. The 

best solution to the problem would be to add a section to Article 2 (com

mencing with Section 426.10), to read: 
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426.60. This article applies only to civil actions and 

not to special proceedings. 

One change that should be made in Sections 426.20 and 426.30 is to 

change the introductory clause to read: 

Except as otherwise provided iB-tai8-aPt!e~e by statute , 

In addition, the unlawful detainer provisions could be examined and 

revised if necessary to provide that the bringing of an unlawful detainer 

action does not bar a subsequent action to collect for damages for breach 

of the lease. We do not believe that this revision is necessary. 

If these revisions do not satisfy Mr. Elmore, it is suggested that he 

advise us of any particular types of cases where he believes that the 

plaintiff should be permitted to bring two different actions for causes of 

action arising out of the same transaction or occurrence. 

Comwulsory cross-complaints--Section 426.30 (page 69) 

Subdivision (a) of proposed Section 426.30 continues the substance of 

existing Section 439 relating to compulsory counterclaims. The new sec-

tion, however, deletes the reference made to assignees in the former sec-

tion. The CommiSSion requested the staff to determine whether and in what 

ways the deletion of the reference to assignees changes California law. 

The staff has concluded that California law would not be changed by 

enactment of the proposed section. Under the proposed and existing sec-

tion, if the claim is assigned after the first action, action on the 

assigned claim is barred. Although there are no California cases, under 

existing law, it appears that, where a claim is assigned before the first 

action, it could not be barred by failure of the assignor to assert it in 
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a counterclaim in the first action. And this is the result under the 

federal rule upon which proposed Section 426.30 is based. 

See Exhibit XI for a background study on this point. 

Code of Civil Procedure Section 428.60--Service of cross-co~laint (page 83) 

Section 428.60 is based on existing Code of Civil Procedure Section 442. 

Section 442 was amended at the 1970 session, and Section 428.60 needs to be 

conformed to the amendment. See Exhibit XII attached for the text of the 

revised Section 428.60. 

Code of Civil Procedure Section 431.70--Set-off (page 109) 

As worded in the tentative recommendation, Section 431.70 might be 

interpreted to change existing law. Under existing law, there is no 

remedy of set-off if a counterclaim is barred for failure to assert it in 

a prior action. However, Section 431.70 as it is now worded might be 

construed as reviving a claim which was barred because it was not pleaded 

in set-off in a prior action. The last sentence of Section 431.70 (in 

the tentative recommendation) should be revised to retain the existing law. 

See Exhibit XIII for the text of revised Section 431.70 and revised Comment. 

See Exhibit XIV for a background study on this point. 

Transfer of severed cross-claims--Section 1048.5 (page 140) 

Section 1048.5 provides that, where cause of action alleged in a 

cro6s-complaint is severed for trial under Section 1048, it is to be 

transferred to a court having subject jurisdiction of the severed cause 

and that the transferee court "shall deal with the matter as if it had 

been brought a6 an independent action." As Mr. Kipperman points out 

(Exhibit II), this language is subject to the interpretation that, if 

venue is not proper in the transferee court, there will have to be a 
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second transfer. We believe other procedural problems exist 1n Section 

1048.5. Accordingly, we have redrafted the section and Comment. See 

Exhibit XV (pink) attached. 

The transfer under Section 1048.5, it seems to us, is one for the 

convenience of witnesses and in the interest of justice. To avoid con-

fusion, we have made that clear in Section 1048.5 and, further, that the 

transfer is to be treated in the same manner as a transfer under Sec-

tion 398 on that ground. 
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E. Craig Smay 
Legal Assistant 
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JUDICIAL COUNCIL OF CALIFORNIA 

ADMINISTRATIVE OFFICE OF THE COURTS 
"ZOO STATE BUILDING. SAN FRANCISCO 9"102 

'K N. KL.EP-. .-
AItD A. P"R ANk 

1t'I,IT"f IMIIt1lCTOa: 

Mr. John H. DeMoully 
Execut1ve Secretary 

211 W. first St., !too",", 1001, tQ5 .lftg .. ln 9OG12 
109 librl::;ry and. C~""I$ 1Udg., S~o 9$814 

September 22, 1970 

california Law Revision Commission 
School of Law 
Stanford Un1versity 
Stanford. Cal1forn1a 94305 

Dear John: 

Now that the Leg1slature has concluded 1ts mara
thon sess10n I have the opportun1ty to thank you formally 
for sending to the Judic1al Counc1l and inv1t1ng our comment 
on Jack Pr1edenthal 1 s study and your tentative recommendat1on 
deal1ng w1th counterclaims and cross-complaints. J01nder of 
causes of act1on, and related prov1sions. As you are aware 
from our past discussions ot these subjects, we are v1tally 
interested in your work and des1re to submit to you at a 
later time detailed suggest10ns and comments pertaining to 
this subject. Baving in mind from personal exper1ence your 
publ1cation schedule. however. I want to g1ve you the benefit 
of some very general. highly subjective. and quite probably 
not conclusively determined suggest10ns and comments at the 
statt level. 

Generally speaking, it seems to us that your ten
tative recommendat1on would make a significant number of 
very highly desirable improvements in existing law. We no1<e 
several rather minor matters, however, that pending a fuller 
and more comprehensive review of the subject you may wish to 
consider now. Some of the detail provided 1n your statutory 
scheme would seem ideal for coverage instead by Judicial 
Council rule. I am th1nking, tor eX8Jllple. of the content of 
the caption for pleadings. As you may know. the Judicial 
Council has been working diligently in recent years in de
veloping uniform forms tor uae 1n our trial courts. We have 
enliated the active cooperation of the California Continu1ng 
Education of the Bar with the assistance of a statew1de com
mittee on legal forms. Matters such aa some of the statutory 
detail in your propoaed tentative recommendat10n fall d1rectly 
in the area of spec1al expert1se of the people working on 
these torms, and we bel1evesuch matters would better be 
handled in that manner rather than by leg1slat1ve mandate. 



, 
Mr. John H. DeMoully 2 Septa~ber 22, 1970 

Aside from such minor matters of detail, there is 
one substantive aspect that you also might want to consider 
at this time. We note that you 'IIIould require a separate 
statement 1n full of each cause of action, even those arising 
out of the same transs.ctlon or occurrence. Your tentative 
recommendation would seem to impose an even more stringent 
pleading requirement tl~n the existing law since Section 427 
now provides some rather signIficant exceptions to the present 
requirement of separately stating causes of action. In this 
connection, it seems to us that Bernie Witkints statement as 
set out in the tentative recommendation (note 16, page 7) is 
persuaSive, at least as to those causes of action arising out 
of the same ~ran8action. I th1nk perhaps it would be appropri
ate also (although it is conceivable that ~ou might be limited 
in scope by your legislative authorization) to provide for a 
more broad-based revision of the titles concerned rather than 
the somewhat narrower approach you have taken. 

On the basis of our tentative review, we would en
courage you to proceed wlth your recommendation for presenta
tion before the 1971 legislative sesslon. I thlnk we will be 
able before that time to communicate to you more detailed and 
definitive comments on specific suggestions for change or re
vision. and if our suggestions meet with your approval. it 
seems likely that any defects ln the proposed leg1s1ation 
could ~ easily corrected by appropriate amendment after the 
legislation is introduced. The foregoing also presupposes 
coordination with the State Bar and 1ts Committee on AdminiS
tration ot Just1ce since I assume that they will be vitally 
1nterested in this proposal. For your further information I 
want you to know that we plan to submit your materials to our 
Super10r Court Committee tor its consideration and we very 
11kely will have some specific suggestions to make on behalf 
of the Council atter our l~vember 19'"{O meet1ng. 

JDS/sr 

Best personal regards to all. 

Very truly yours, 

Ralph N. Kleps, Director 

Jon D. Smock 
Attorney 
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EXHIBIT II 

I!S .... " ...... CUFK: ""veNUlE. 

8AN J."'BA.NC:ua.r.o. CAIJ'll'ORNlA 84.188 

, , 
September 10, 1970 

California Law Revision Commission 
School of Law 
Stanford University 
Stanford, California 94305 

RE: TENTATIVE RECOMMENDATIONS RELATING TO COUNTERCLAIMS 
AND CROSS-COMPLAINTS, JOINDER OF CAUSES OF ACTION, 
AND RELATED PROVISIO~S 

Dear Sirs: 

I am writing to set forth my comments concerning your pleading 
recommendations above-mentioned. Although I have not had many 
years of experience, I have had an opportunity to compare Federal 
and California pleading having served as law clerk to a Federal 
district judge in San Francisco. 

415.20 

I suggest abandoning the concept of "cause of action" altogether. 
Once out of the classroom, my impression is that all that lawyers 
really Bet forth separately in practice are theories of relief. 
The Federal Rules long ago opted for the concept of a "claim for 
relief" where only short and concise statement of facts was 
required. It would appear that §4l5.20 perpetuates two myths: 
(1) that lawyers care about or understand what the technical niceties 
are that surround the very concept of a "cause of action" as a legal 
concept in Califonlia (which, as you point out, differs from most 
other jurisdictions); and (2) that it makes any difference at all 
what a "cause of action" is, compare FED. R. CIV. P. 8 (a), (f); 10 (b). 

With specific reference to your "Note" following §4i5.20, I would 
certainly opt for the third altenlative since it most closely 
approaches the Federal rules. I would also, of course, abolish by 
statute the very concept of "cause of action" as :It now exists and 
simply require pleadings to allege the facts of each transaction 
or series of acts which gives rise to a theory of entitlement to 
relief. 

i 
~~~-------- -~ 
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Page 2 
California Law Revision Commission 
September 10, 1970 

A court rule might require that a pleader in good faith attempt 
to denominate (without it in any way binding pleader) the legal 
theories on which he relies, perhaps on the face of the Complaint, 
since it seems to me that is more significant than the "right 
invaded". 

430.40; 43.5 

Would it not be helpful to allow a party to notice a hearing on 
a demurrer? Time limits could still be imposed, e.g. a demurrer 
could be required to be filed within 30 days and a hearing could 
be required to be noticed within 30 days of iiling. The present 
time limits seem unrealistic. 

Also, present practice might be codified by requiring motions to 
strike and demurrers to be heard on the same date . 

.',30.80 

Concerning the no-waiver-of-objection-to-subject-matter-jurisdiction 
rule, while this is certainly the present general rule apparently 
in most jurisdictions, the recent ALI Study of the Division of 
Jurisdiction Between State and Federal Courts makes a respectable 
argument that such a rule should not prevail, Id. at 366-69. 
Even a more restrictive California rule than is proposed for 
Federal courts could be promulgated since no fear of tl~ Article III 
court problem would be relevant. 

431.40 

1 would offer two additional possible suggestions: (1) Abolish 
the verified complaint in California and enact a statute 
comparable to FED. R. CIV. P. 11. Verlfied pleadings must be 
admitted to be unnecessary shams. (2) Either (a) permit a general 
denial of all complaints (similar to §431.40(a» or (b) enact a 
clear statute si.milar in intent to FED. R. CIV. P. 8(b) and just 
require each and every properly pleaded allegation to be admitted 
or denied. 

Admittedly these are opposite extremes. The bar should be invited 
to comment onwhetber, in view of using modern discovery practice 
to get at factual and legal cmltentions, denials should be 
permitted in all cases. At least one old, California decision 
holds that an unwarranted denial does not give rise to a malicious 
prosecution action, which probably explains why we see so many 
now-unwarranted denials. 

In any event, of course, affirmative defenses should be 
well-pleaded. 

I 
~. 
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Page 3 
California Law Revision Commission 
September 10, 1970 

1048.5 

Although 28 U.S.C. §l404(a) has sp,urned much litigation over the 
"where it IT,ight have been brought' language, see ALI Study • • • 
at 149, lStl, perhaps some attempt should be made to spell out 
guidelines for whether a transfer ought to be made to a court 
where an action is likely to wind up at the end. The present 
proposal requires only that subject-matter jurisdiction be 
considered h1 the initial transferor' court. Only a second 
transferor (the initial transferee) coUrt is required to consider 
proper venue of the severed cla:1.m by "deal (lng] with the matter 
as if it had been brought Sf: an independent action." 

SMK:lgl 
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California Law Revision Commission 
School of Law 
Stanford University 
Stanford, California 94305 

Dear Mr. DeMoully: 

Thank you for your letter of July 30 and enclosures, 
replying to mine of July 23 on the application of the ftlUles 
of pleading". 

I have reviewed the Tentative Recommendations with 
respect to counterclaims and cross complaints and joinder of 
causes and certainly agree with the Commission and its approach, 
and the basic changes recommended in the report. 

I am quite sure t.hat if I went through tbe entire compila
tion I could find something about whicb a change might be sug
gested, but I am sure that would not contribute in any way to 
the main effortl The reco~~dations are sound and should be 
adOpted and put into effect. 

It occurs to me that, in connection with the point'I 
presented and whicb you are kind enough to pass on to the 
members of the Commission, that Sections 426(2), 430(7) and 
452 are the areas of interest. 

Section 452 says that the allegations of a pleading are to 
be liberally construed with a view to substantial justice 
between the parties. I would guess that judges might take this 
to say that the rules of pleading are to be liberally applied. 

. 
-- ---:.:. 



,HI. J v hn. ~i. Dei~iutd . .i.. y 
Executive Secretary 
Califor.r4ia Law _':1.evizion Commission August 6, 1970 

Section 426(2) says that a complaint must contain "a 
statement of the facts constituting the cause of action, in 
ordinary and concise language." Section 430(7) says that a 
plaintiff may demur to a complaint when it appears "that the 
complaint is uncertain ••• (defining ambiguous and unintel
ligible as the same thing)". 

I might add that I recall an eXl?erience in a hearing 
before the Division of Corporations Ca number of years ago) in 
which the hearing officer, when ar, objection was made to some 
question or answer in the testimony, stated that he was not 
required to adhere to the rules of evidence and he therefore 
overruled the objection. ! urged then and I think it fits into 
the point made in my earlier letter, that he should be sub
jected to a rule whi.ch says that the rules of evidence shall 
apply except in those instances in which, for good cause, the 
hearing oHicel:' determines that they need not be applied. This 
gives the a~tcrrley a clearer standard for his conduct of the 
trial or hearing, still gives the desired result with respect 
to the "relaxing" of the rules of evidence in administrative 
proceedings. 

Sincerely, 

SHD:ajr 
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Draft Prepared by Mr.Eln!ore o-!state aal' 

Chapter III 
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'{s),'rf\~y~s$6rt any' (igll~ ,ti>,r~lieij~tlt'lY"S'~'Ile:faliYdr~ 
''"" . 

" 

'in thepro~erty> ~ight ·in '~~()r-{i'~t:y&t,~(mtr~v~th.w~cb ise-hE! ',',' , 
- '",':,-'-r.'i--,'- - -

0;" • '-;.>. '~.,~ __ :~,-".l ,-,-, ;,,<_" .:: . 

" 'Sec~,:374~·LExce,p~ti.g ,', oth~n~t~e.Pl"o\l':ide~ ,fo~',1:parttoul.r 
-<.'.,,---:-' ---<.'~',\ .:- -. -', --"'''--,-, -';,'--::.-._-;, -. ':!:- -:.,;: ... '.'~.'-/~~-">':~,-' '_.-. - .'. 

a(1t;ion,orpr~e~~~, 'pefs~~i:~*·~~e.)1fi~e,):~~ .. U:~~~$. '1,(m~\. 
';;letion iftncre is,~lis~:f!:~,(jt~g~id~-tt~e!ll: ':.?/:; ,'" '. ' 

~ ~ .- .,;,- .--.. ;-, 

, (a) , '. Anyri.gI: tt; O,J;"l' ~.t~ !t~j9 ~~g\t~,s(jv~t:plit~j:'..~j\· ~);!~ alter .... " 
_ _ '::-.--'' __ ' _ -.': .-<: '_-:', >'; .. ), :-.::-- _.~ .. ::' ~;' '>. __ ~;:·-;:';~:O~:·-:-i, ,~~ -'~:'\:i';::>:~~' -~ .:;: '_' ,-.~: )~:,~ .. (_~\-- -.::<~ .,-;,-,,-' -,' ~ ~-,~,-" "' -. ' 

native, a'tiai:ng oUt of' theme,' t;l'ian$Bctl(jn .' tlCctii"rcllce,6.r Si!ries' 
. . - -- "' - ,- ' , " • - ,----- ~, ',' : -. - '." __ ~. ..' -- , - '-i-. 

of' tran:SilctiOR~'~i:occuii~nees..i(tfi\iY c.~~4i~~~.ibri . ofla",or . 

of -fact would arise; or 

~ " 

'-'- , .... ' 
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'(b) A claim or inter.est adverse to them in the property, 

right in propertyur controversy wlrich is the subject of the 11<:- . 

tion. 

Sec. 374.2. It is n.ot necessary thiiteachpla!ntiff be in;;' 

terested in' obtaining, or that ea,eh defendatit .~' i,nterelOted in - '-'" ; - - , .. _. -. -' 

defending against ilH the-crigl;t );\e~ded.:Or ~as .t:(j e"¢ty:.catise.~f 
. - ,- - ' '1';,,;_~;,_~~:.'-:;· 

Cletion. 

. Sec. 374. 3. "{f the c~nsent . of .apyo~e \fho ,~,hol1:to'!1ave bee~ . 

joined as a plaintiff can~otbeQbtaine(t;"heulli;~e$iqe a. de'" 
- _,~' ,'0 _ ~- _ -,- - '_, :' ,_' _' " ',r,,_):.,_ ~.':' _ ' 

• 
'.: ,. 

~,._. _' .,' '. '\'_: ">',_ '_ ,,_ •. ~.,._: __ ,_:,\~\'~:,-.:i,:_::'·c'_' __ ~ ___ -_-, ... 'C c 

Se(l.~ 'J74.4.Aplaint1 ff who" is 'i~ dtnibt<~~.tot'h.e:per$ori.,.: 
" -". -, ,- -' . '-, , . - "","-,.- '-' , ;:-:~,,,. ~:-. ., -, '-- - ~.' :;._', 

'" ~-

fr,Omwhom he is Emtit.ltO'd.toi'~iiet1MY. join tlv;;:O~ ;n.ot~~fandan~1! 
""', 

withtheint~ot" tl)at' .t~quE>$dpn a~trPwhtctl,i.·f aijX~ oft;be ~~., 
,< -. -' . ";.. ~ -;.' '. "'-: . " 

the parties •. 

CW411ent: Se~c'£PJ79c; .' 

Sec. 374.5 ,MisJoirideJ; of "pen' tie s is not a ground Ear dis

missal of an action. ·l'.artics~~r&t,adde~ ;ord~oppeo hythe court:' 

on the motion of any partv at- ~its' owp'initiat'ive at any stage of 
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the action and upon such terms 38 may be just. 

C6ml11ent:" See' NY CPLR, Sec. 1003. 
. -

Sec. . 3 7 $~" .' E';:ci;Pt·~,t;"oth~l.l"isep'~~,jl4~~f~t,';ji"t;atPlc:;u).arie .. ,~" ',">,,, 
. _, ' ~-,.--~: ,~ _, ':~-- -_, __ -:-_,~:' , <. ::<~. -:~--'_~. ':lit~:. -: '-'~'" "i<_~ '>i<~{,:~':: ";' Y:; _~? ._ ><i 

orprt)ceedil\g~>,. ", .. ,' 
. - '> 1 ,'-, 

(ft.)/l ~r.s on W\Kl{s;s~bJec ti:?se~~i.~j:lfpt!ke~an~\i1hC;)lt¢: 
Joindetwill not deprivethe;,~puho£~:ii~S.d~cti#ri:P~et't~ . sub'" . 

• _ _ < _ "._c _" '_ ' ___ .,:./.~_,': :._.;.;_~", .-,-. 

'. 
'" ' 

jeet mattet;of die a'Q~,i~sl:tal1l>e. )flin(!!las,+pai1;y .::1.n t/:le'Gc';', . '''''tV 
. '_. _ :»~>. '_, -:- :"-, .,"-" _" _' "',,' ~ -. -'_:,',: . ' :~- . ;.- .: ___ 'y >:_.,~:;: __ .::;:,;,i\ .:. _____ '- ':,' -.. _,-_._ ' ',;/ ._c'_._',' - _.", <--'-->~:;'J$ 

ti!>n-' if' (lJ inhisa~seri'c~C';~'(at;e .·te>L-i;ff~nbl:1t:~}~c;¢()1id-E!iJ'~",;,;:"~~' 

.. , those, ..• alre~dY ·.p~rH~f o~ .•..• ·t2)::.g~ .. ~1~~>'~:,~ni~,~:;'~':~~~~~"'·~'·',t~~~Y'1if:i~ 

:;l:::.:?~::~~~i'~;~;~~~~;;';;~l' 
impede. hfllabil~~y topr?tec t . t~~int';~~t?t(i~rna\7e~~anY .. Of ...>;<f~·i 

. thepel;'sQnIi .. a l'ready pai'ties'o' ~)ibject .t:Q' a$u'f!$.u~l1t1-al_ risko( lui . ..... ':~;r' 

, ':::·.:·::·~1;:~·~t:;:~1~.~i;~~1::::r'~~i 
'~"(:;';;O:;~~:':('~:~~~~~'~~i)(1Y" (n.' .,'" 

cannot be l1'.adti.a pai.t;r,:tne. &'i.JUlt,t; shaH· deterlni-ne 'Wheth6~~n.'; 
, '-,' ."', - . ,- - '''." . -:', " - '-" -, - .; .' - - -'," -, - _ ,~ -. ' - . . ,.' 

equi tyanrlgoo~ c()l1s,c1~nl:e ~heaC\:'i'ol)s~;i.tid';.pr;'cJ~;iirn6ng t~ 
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p'arties beforei t, or should bl' dis~~issed, the absent person be-. 
lng thus regarded as ind i,; pen sable. The factors to be. conside:re.d 

by the CQurt iric 1 ude; (1) to \ll~t exten't, 'a judgment 'tendered in' 

'f the person'!l absenc<:', miKht be pfejHdiclalto 'hi,m"'o-r' those al-rli!a.dy 

.. parties; (2) the extent to which, byprotec,~h/'e'P:r9Yi;$ionsinthe: 

'T')." " ," 

< .~ ", _ ", ", _ -,;_~-,- -;_' '--.' '_ _: --.V ___ , -'_'. ~ ... ;,'c: '::--:,'/' ~<~::'-.;:-:'.-, ,'~; "'__ -: ' __ ... -.~ " 
lliee t:an be lessened or <l\fof~(l;",(:\) ,Whe:t:M,i~,J~~e~r~ri4e.~(i 

.- -' ", _< :--,,:','.' >, _.' ,: _-_,', .- ,'-.'. - .'<::"-,,:> ~'~',~,_~,~_-' --',' ->~_;:,_ ~~_~~"', ,:_:->.-:~;~';~/ .:_ -:~-: '_:_~, ': --> -. __ >:: :_' -i ' ___ " -', ."-<1':_ 

hi the person's absenCti will t~e' ;;l(l'eqWite~,(4 )''Wh.et~i':--~the .plain- .. 
-- - _. " - .. - - . ...", ~", "'-- - -, ' ,-,--_. - '-'" -' .,,-. --. ~-" 

", tiff or cross compUii~nt'\"il~IYlvE;ariaqe9ua~~ F$O~:l~ fiu~,at;'· 

.- -. ,-

(C) A cOr;ap1aint· Or. 'cr6~~~ompl~ihf~'is'hiir:'·ha:i:.e:i.:~'~~$; •. ' 
" .. ,"'-'.; -" .---< ,- ::-.,-'- - "-~-'-~-""-'<:'-'-:.j~ .. :>;.:,-,-- -->' .. , --- ~-',:':~ 

l;f known to thE!' ple~der"of'any~ef~.onsa~."~!:l~~j<il?eatn·$ulidt .... 
'. - ... ' -' -~,~ .. -' , - -~ ,,--"-,' . - :.-".,-->:': - .,-:> .~/ ,',- -'---,~,,"'-;-~'-"~.'-.>---. -.~,.. -< '~~,;-.-:: 

vision (A) <!) .o:r (2Fwho at';'. not Joined;, afldfh~re<1§ons,~hy tney 

·are not Join~d. 

(D) Nothing il'1 thi~ s'lction: .afl:~ctlit the)aw.;a'pp'l:tcal!l~'t~ 

·classactions •. 

. Comment: 'theforego'Lng, to !jubstctnce >'is~,J,;tk<t'~xt.ai; of 
8/117 0 . T t is here ;,inp It,(iedr;m-"+~f~~H9h>on ly, 
The w;:~serrt"re l~Vilri e 'SI:91: it,ft !~CCP"~.9''§i'.af ~dby, 
e~e.'LRC iil or ah,"mt~ 1951; "'A lsh:,~ee14Y(:pt,R..' See., . 
1001; 1:0,03., It: IKty be i1(}tedN"t.worJ~~~Effipi;'essly· 
refe'r8toadi~r,t"sal"withGut:'pre.jll(itten'?iliCh 1s 
not:-tncludC'd,assui.,n iothc LitCte:iltatiVe wClidin~; 

~'-.' . ",". 

. ~. 

'-" 
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Ch"prer IV 

,Sj:C. 176. ,Tn£', p,tr~'nr'" (If n leAH i .... atc unmart.ied!lliriol"; act

ing jointly, ~rid tIle i11otll<.',r~'f <lrllUe~~tpl,!!'}jtc)j}iqol; Jl.aymClintain ; 

an act ion r~r" inj~\-y"~,O "t;hC::,~; i~()l' . 'C'~:J:~'t"~kI~~~~~~flll~acr~f'L,: 
,--: .;', _ ;,' -" :;.');'~.,.- ~: . -.':,----; .-', :: 

neglect> ('if~.fiocrfe:~agaill'~t:tli ... person cil~sipgt'hei1').j¥y anii if 
. . :,<,~:;, .. c_;. ~ : "_~_- .. ' 

any othe r pers.on is rIi,lSllbnsc..iblE,l.fws,uc!'i"'W[·o,nit.fu(a¢.tor i:l~f.;1ect;~ 
,-~ 

, -'-,.' 

'~. '- '- -,~,----,---,-" --- ':--, ,"'-'- ;:--<-'~ -'-;-:'-~':'- ',:':'-- -,- ,,-'-"\,':-

Se~.. )76-:; 1. tpthe a~tton$oUC:hdanlltgtW'1!1EiY'\p~;>gtv~' ali ~!lej~+ 
. ,_ :-,' __ . ';''- "_-.:' _ ;C'_ ~ '~_: ,_:~> ,.---~>-"_~,;"~:._:::,_:;:._~",, ,j,' .': '_::::,:,<:~:';:~}i; __ :::~,~,~'~;~'S; .. :_:4:t:~:J-<~_:' ~ -'--J} ~-;::: __ ,,-,_ ~:--,>--,-

,'all Qfthe ci.t".\i!~l$-t~nct')sort1W.~5~n1ii'y~jti~:t::~t:;thia;t i.~< " 

ail ' acti<'~'~Jll;a'~n~'~'11;'~r!,;thedI;th;~ t~~~ii'ot"wa~J'~>" "', 
,-,.,-. ,- >-,," - " 

-.,--,--. , -:' 

aga in:s t the eX~Ciltot,.·dt:~1imin i~l;'.iatoi.',pL the Il~s.od'ia~!rtgt,he' 
.' -- - -, - .;. .: "- " . " ' -- -;. . - . '. 

'. ,,' -.).-

'Injury or o.fthe.p<:'rsoq: I:Cs.po.ns ibletQr't!)eiii1r.bpgiU~j~ct:,o'''irie''; 
, " , . :',-.<~- ;" . 

thi! <:Eluseof.acticna's to dl!mageskcrtd.hWbHpl"~ ry,isd6qth;i1'he 

respecnve .rights of the plr.e:1Cs.: of al,,'gl.i;.ima,te ,.ntillor to any 

Sec. 376.3. Jf one; p~r':;nt:, .. ~f a l.e~it'ii-,;litemiri~r "hn 11 fAil 

on, demand to jo~n as plaij1tiff, qr t's, dead(}r(!a~l'l~t be. fauno, 

·.z-
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the, other' parcnt: lLa\' !"ainu,in t'he acti.:lO. The parent, .if living, 

shall be joir:ed as a defendant iwd be:t't'r,,, trial or bearing of 

questinn.'pf fact, shall ,i',c' sen'cd \>lith stlr!'!nons either i~the inan~ 

O(!rnrov ided lnr' 1;1\, forservh-c of. .. a s\i~ons in aclvilat:>Jit:\nqr' 
" , ' " , ' ' . - '.'- -.... '. 

· by' sending' a co~yof. th,~?:,un'lori<; ,<!ndfblllpla~(~'t1:it£eg,j,s~a~~l,!!la 

· \~ Lih· posr age ., pt eMid;;d(lr~S~'3~~:to;~,i,cb-·p~,(ejt·~~~t~~~'ktH"a~t ,. 
tircs &, . ret urn 't,,:cd p't- t·(,!q~eoi't:e9A:'re~i4,~(lre~.¢,tp~ ~pr:~ittg,'~c' 

:,'" ,- .• ' :';",1; ~_v-:·'·~'~;'-:-" - -.--:'-~-"'~~- ,>.' " ' -.,' _,_, ,.-,-,.~.~~~;~; •• '-" 

be si goep hY 'theaddl·es6:C-e·~¢re,'ites "r .. ~est'.lrPti~Aa:f~~<;:t$hg::tJie 
.- .-- ',i' -; ~:';'i~::' ~',;:-., ''-,~~:: <_ 

burden,of Pt'odudl1g"l?-1l1tiej\CL" t'hat;;.thes;&~i>fii·a"<:t<, co~pl~intM~' 
- .. ,'" ._. -, -,' ' > - ~."' :,~,.' .. ",'","'" 

heen: qUly:se:l!V~,;<:( .' ";;,, '., > ...... , 

, ,. . . ' .. r,'...... ,.:~':'-,~,.' :~~';,'/~~f~;:1"i~~'~:f'i':"~ ':, ,", '.', ' ., 
Se c.31] .W/Wn . t;.hj:!. de~t ti.6-£ .S', .t!e~!J:"it, '1il!1t;,~/~\'1().~,~,.:~whtm; 

Lhe .·dea~ h'Of,mt,n=~I~p~leav~s",'~~~~~r~:~~;'!aSt'$~~,;:~:' ~'" ..•.• , •.•. , .•. ,. "., 
ohHtlor' -cnqd1"eh. '9r ft(itte:r:. o.r-lno1:'lie~.#(i;$ ~(;'aJlSei:L,p..y./t.fie.~~Qfig{ul· 

" '_. ' .. '-":<_,\., _':-'", __ ',-,_" __ ,-, - :-:'-'.:.-j-' ... :''.,-.:_- __ :~.;<" ... ):.~.'-::~:,:'---;~ .. :~_::",::~~~~i:~:- :::_'-_>; .. '~~::,---:,~-',_-~ .. 
· aC,t,ot: ri~g'ledo( anbthei:.:h~~ h~,f.r8:.:11)ta,-qJ,;$,;;I4~~~d~i:ti;pa~'tt~~/ 

.ii'anY,~110 :aieMt 
, :/: <'-'-'" 

· behalf, 
'. 

~., ~:t t.i:-, '.,,--

,causingl)he 
"C'" '.> 

$UC IlIVl"otW;f.uI' ac1:\ vr'ne,g.l~~ 1:':; l\itain$t·$u8_1i!,9t1i~:~t$6tl~1<S"'i;,;~·' 
'- - -- - ""-'. '.- '". \),_" . .';'''''''~~'':,' ~J/-:.~'...:r:· .. -),:'>-'-'_-:-:-~r" '-,;--;:-.'--";---'-".j-' --.--,- ,'">:>:: 

iTl •. c~seb.f .... erfe'·.·.1iM·5,h·.,.'Qf:~t}~(>,·~£~;,!W~J· •••. '*;;~~~lr_{~~:l:~~;~r~ir;+::·.· ... 
Iyhe t her .. be'i-01':~'' .or·. ah~r ifli~iteiit:li' p'f'tn~:rM~ sorl;i'n5ured.';,!itgains t' 

,'., " _ ,--' -,' "_c -,: "'-, _' ~ -,,:':,.~_. ~-.'--_::'<,"~"":'::-'-"':;3:~/':~i,~:';':~:::~;':·_"~:_,:_".~::;~r'~~i:;;~'·.,~':'-' ',,': .. ~~,':: .. _-- ,,-_-;-:"-.<>~~ 
· the p-ersoniH repT~'~('tit;l.ti:v(i of th¢,vr<.rl1gtlneror.otl;.;'t;pcrjon. y 

,'-';~\. -::'~,-' , -,~ 
,,\. 
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all the circumstances of tlw case may hL' just hut shall not in,. 

c lude damages recoverflb 1e under S;'c tion 573 of the Pro hate Code,. 

The respective rights of t',.,,'hcirB and dependent parents in any 

award slla 11 be <ietermined bv the court, 

. ~.-

Set. 371.2;" 'Acaus{'of"a~ti~nhythep!$t's(jli;J:l repr.#setitative 
',-: .~'-

"." 

p\lrsuant t6 Sectioi;l 573 

nf~ tl-li,$ cllde maybejciinM'lria j;.i~gieail., 

tinn if they al-'i~e O~!t of the>;;awe ,""1.,bngfuJact.o.~:'Jleg\Efct.:,*f 
I'ursunnt to Section 117 

, separa te ac t iOllS ;lre:'bi"ought. they shaiLhe cChsoH:d,ated ,far trial<, 
, ' ",' ,,'" ", " ' " ' .. ,' '" ",:""'.""l'~,' 

.any interested ,party:,' 

Colnment: ItEfhtenJedto re.$''t:a\:~'~eti;'·'' il74M~',l7tlolithoUt " 
sutisU,n the-change ,i;;uttoiithan,estd.im,a..j::~3J}% ;red'ue .. , " 

,tion, ill, wo)"{.\,ing~ '10, ~ec:,. :3?:6,'~'01;'ditl~~s~"'!l; in,. .', 
, sertedt(1joef~r tci;theperso~rraprese'tl;Pt~Ve<'t)f" '. 

the, "other 'person '~, . thereby,e:8ftforming it to .sec;' 
177'lnrhis regan,!: " Both Sec, • 376i:l,nd 377hfer to 
conl>61 hliH, ion' "f0'r 'it" in 1", Q\leJ:'Y> ,'liffl=,tner· "for 
trial" should be dcH!tedasHnd-\lly r-tZ!s{)t'tc.:~i';e., 

.' '-~.<.-~ -'-:;'~, -:. ~~,- > ":
... 

A,,~'~tion e'Qrlcet'f\:i n~ ,real ~t-oPer·t;:~~Y~)~~iWlint~fn,:, 
. - --,.-'. ~ ,- - . ,-"- ,-'. ;" 

.:~: -, 

(a) Bya person out of P9ss'~ssion tp detlirlly(pe an <1!dverse 
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" 

interest or est<lle. Perf>DI1S in possession ""ly be .joined as de-

[endants with tll(' a<ivPl"!le c 1aimant, or 
. . 

(bj By ~ilO ('1.: mar(' foCI'SOIl:;. cJaiminf:<lI1 esdti.' \~r interelit' Qn~> 

de.r a cOmmon source nf ti tle .tihcther holding as teM,nt,s in('l'>IIm1~n .' . 
. > 

orin oth;n:co-owncr~hip. 0:' in sev,\r;;tlty. a;~airi$t6.dverse. claim .. 
---'," ' 

.Comme.T1t : 

,'~ ~. 

Sec .J81, 'A1:J,q~" any iniI~~ (>tper);onswho~!told ,p;r6per:~y as:' 

tenants 111 cOJ!1lll<'iri or '.inctniitf6#li'S·()t~Q..-t~euRi,p l1\ltycDn:me~¢e. 
~. - _, ._~_ '-" )"" <-'". . c>-- ' - ',_ ,C-. -", - -~ • 

" .. ," 

or defend a c1 vi.l~ct ionilr ,P't:'bcl."f.9'tng t~t'e~.foti:,~pr~otecttheir'~ 
. , ...... '.' . 

or his rightSi-I\suclL p.rQPcrty., . 
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Memorandum 70-104 

EXHIBIT V 

Code of Civil Procedure Section 378. Permissive joinder of plaintiffs 

Sec. 4. Section 378 of the Code of Civil Procedure is amended 

to read: 

378. All-~e~seas-~Br-ee-dsfaea-!a-sae-aet!sB-as-~la!Btfffs-wke-Rave 

aa-iBte~est-ia-tke-5~sdeet-sf-tke-aetfsa-e~-iB-wkem-aBr-~!gkt-te-Fel~ef 

~B-~es~eet-ts-s~-a~isiBg-~t-ef-tke-same-t~aasaetieB-e~-8e~~es-ef-tF8BS

aet~sa8-i8-allegea-te-eHfst,-wketke~-deiBtlr1-seveFallr-e~-iB-tke-alte~

Bative,-wke~e-if-s~ek-~eFseas-eFe~gkt-se~~ate-setieBs-aBr-~~estieB-ef 

law-e~-faet-we~la-a~ise-wkiek-aFe-eemMea-te-all-tke-~Fties-te-tke 

aetieaj-~~ev~aea,-tRat-ff-~~a-tRe-a~~lieatiea-ef-aBr-~~tr-it-sRall 

a~~ea~-tRat-6Hek-deiBaeF-mar-emeaFFa6s-e~-aelar-tke-tFial-ef-tke-aetfeB; 

tke-eea~-mar-e~e~-5e~~ate-tFia16-e~-meke-6aeR-etReF-e~eF-as-mar-se 

e~eaieBt;-aBa-rlHa~eBt-mar-ee-giveB-fe~-saek-eBe-eF-meFe-ef-tke-~laiB

tiff6-as-mar-ee-f~Ba-te-ee-eBt!tlea-te-Fel~ef;-feF-tke-Fel!ef-te-wk~ek 

ke-e~-tRer-mer-ee-eBt~tlea~ (a) All persons may join in one action 

as plaintiffs: 

(1) If' they assert any right to relief jointly, severally, or in 

the alternative in respect of or arising out of the same transaction, 

occurrence, or series of transactions or occurrences and any question 

of law Or fact common to all these persons will arise in the action; or 

'.,'_ (2) If' it appears thattpeir presence,.il:n,the-·action will promote 

the convenient administration of justice. 

(b) It is not necessary that each plaintiff be interested as to 

every cause of action or as to all relief prayed for. 
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Comment. Section 378 is amended to adopt language from the Federal 

Rules of Civil Procedure and the Michigan General Court Rules. 

paragraph (1) of subdivision (a) adopts the language of Rule 20(a) of 

the Federal Rules of Civil Procedure. This paragraph permits joinder where 

the claims arise from the same transaction or series of transactions and 

where there is a question of law or fact common to all. The paragraph per

mits joinder in every situation where it was formerly allm'ed. See generally 

1 Chadbourn, Grossman & Van Alstyne', California Practice § 615 (1961); 

2 Witkin, California Procedure Pleading §§ 91, 92 (1954); Clark, Code Plead-

ing 367 n.86, 369 n.94 (2d ed. ). 

Paragraph (2) of subdivision (a) adopts language from Rule 206.1(2) of 

the Michigan General Court Rules (1963). The inclusion of this paragraph 

makes joinder a matter of convenient judicial administration. 

Subdivision (b) is based on a similar provision of Rule 20(a) of the 

Federal Rules of Civil Procedure. 

Section 378 formerly specifically provided that persons might be joined 

as plaintiffs "who have an interest in the subject of the action." This 

phrase has not been continued because it would add nothing to the broad 

joinder authority given by Section 378 as amended. Moreover, since no 

appellate court had relied upon the "interest in the subject of the action" 

clause for more than 35 years, it appears that it had become a "dead letter." 

See 2 "Iitkin, California Procedure Pleading § 91 (1954). 

The provision formerly found in Section 378 giving the court the power 

to sever causes where appropriate is now dealt with separately in Section 

379.5 (new). 
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Memorandum 70-104 

EXHIBIT VI 

Code of Civil Procedure Section 379. Permissive joinder of defendants 

Sec. 5. Section 379 of the Cede of Civil Procedure is 6IIlended to read: 

379. ARy-pe%seB-F.By-ee-HBae-a-aefeaaaBt-w£9-aaS-9~-€±a~6-eH 

~R~e?est-~R-~Be-€eB~=eveFsy-a4¥e~se-te-~Re-~!a~Bt~ffj-e~-WRe-~s-a 

Beee6sa~y-~a~y-~e-a-eeE~~e~e-ee~e~~Ba~~aB-e~-£et~lemeHt-eg-~Be 

~He6t~eR-~R~e~vea-tRe~e~B~--ABa-~B-a£-a€tfeR-~e-ae~eFmfHe-tHe-title 

eF-~~gB~-9f-~e6se6£~eR-t9-~ea!-~~e~eFty-wa~€B7-at-tke-t~me-ef-tRe 

eeHBeReemeB~-ef-tae-a€tieRj-f5-~B-tae-~eS6e66feB-ef-a- teeastj-ta€ 

±eaa±s~a-eay-ee-~9~Bea-e6-a-ps~y-aefeBSeRt, (a) All persons may 

be joined in one action as defendants: 

(1) If there is asserted against them jointly, severally, or 

in the alternative, any right to relief in respect of or arising 

out of the same transaction, occurrence, or series of transactions 

or occurrences and any question of law or fact common to all these 

persons will arise in the action; or 

(2) If it appears that their presence in the action will pro

mote the convenient administration of justice. 

(b) It is not necessary that each defendant be interested as 

to every cause of action or as to all relief prayed for. 

Comment. Section 379 is amended to provide statutory requirements for 

joinder of defendants comparable to those governing joinder of plaintiffs. 

The amended section adopts language taken from the Federal Rules of Civil 

Procedure and the Michigan General Court Rules. 

Paragraph (1) of subdivision (a) adopts language of Rule 20(a) of the 

Federal Rules of Civil Procedure. This paragraph permits joinder where the 
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claims arise from the same transaction or series of transactions and "here 

there is a question of la\{ or fact common to all. The paragraph permits 

joinder in every situation where it "as formerly aHoved. Paragn,ph (2) 

of subdivision (a) adopts language from Rule 206.1(2) of the Michigan 

General Court Rules (1963). The inclusion of this paragraph makes joinder 

a matter of convenient judicial administrdtion. Subdivision (b) continues 

a portion of former Code of Civil Procedure Section 379b and is consistent 

vith Rule 20(a) of the Federal Rules of Civil Procedure. 

Former Sections 379 and 379a provided liberal joinder rules but "ere 

strongly criticized for their uncertainty and overlap. See 1 Chadbourn, 

Grossman & Van Alstyne, California Practice § 618 (1961); 2 1-litkin, Cali

fornia Procedure Pleading § 93 (1951;). Amended Section 379 substitutes the 

more understandable "transaction" test set forth in Rule 20(a) of the 

Federal Rules of Civil Procedure. The amended section probably merely makes 

explicit what was implicit in prior decisions. See Hoag v. Superior Court, 

207 Cal. App.2d 611, 24 Cal. Rptr. 659 (1962). 

-2-
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Memorandum 70-104 

EXHIBIT VII 

Sec. Section 380 of the Code of Civil Procedure is 

repealed. 

COIllIlIent. Section 380 is repealed. The section is made unecessary 

by the liberal rule of permissive joinder set forth in Section 379. See 

generally 1 Chadbourn, Grossman & Van Alstyne, California Practice § 615 

(1961); 2 Witkin, California Procedure Pleadin& § 93 (1954). Repeal of 

Section 380 does not affect the power of the court to issue a writ for 

possession in the type of case described in the section. See Code Civ. 

Proc. §§ 681, 682(5). See also Montgomery v. Tutt, 11 Cal. 190 (1858) 

(power to issue writ 1s incident to pmrer to hear action and make decree~. 
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EXHIBIT VIII 

Sec. Section 384 of the Code of Civil Procedure is amended 

to read: 

384. Except as otherwise provided in Section 389, AU all 

persons holding as tenants in common, joint tenants, or co

parceners, or any number less than all, may jointly or severally 

commence or defend any civil action or proceeding for the enforce

ment or protection of the rights of such party. 

Comment. The rule stated in Section 384 haa been qualified by includ

ing a reference to Section 3B9 (which specifies the circumstances when 

joinder of parties is compulsory). Prior case law recognizes that, not

withstanding Section 384, under some circumstances !1! the cotenants must 

be joined as parties. See,!±, Solomon v. Redona, 52 CaL App. 300, 

198 P. 643 (1921); Jameson v. Chanslor etc. Oil Co., 176 Cal. 1, 167 

P. 369 (1917) • .2!:" Woodson v. Torgerson, 108 CaL App. 386, 291 P •. 

663 (1930). See 2 Witkin, California Procedure Pleading § 79. 



c 

c 

c 

Memorandum 70-104 

EXHIBIT IX 

Code of Civil Procedure Section 425.10. Content of pleading demanding relief 

425.10. A complaint or cross-c~laint shall contain both of the 

following: 

(a) A statement of the facts constituting the cause of action, in 

ordinary and concise language. 

(b) A demand for judgment for the relief to which the pleader claims 

he is entitled. If the recovery of money or damages be demanded, the 

amount thereof shall be stated. 

Comment. Section 425.10 continues requirements formerly found in sub

division 2 and subdivision 3 (first portion) of Code of Civil Proce-

dure Section 426. However, Section 425.10 applies to both complaints and 

cross-complaints while Section 426 by its tarms applied to "complaints." 
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EXHIBIT X 

Code of Civil Procedure Section 425.20. Se~arate statement of causes 

425.20. Causes of action not arising out of the same transaction 

or occurrence, whether alleged in a complaint or cross-complaint, shall 

be separately stated. 

Comment. Section 425.20 supersedes the portion of former Code of Civil 

Procedure Section 427 that related to the separate statement of causes of 

action. Section 425.20 requires a separate statement of causes of action not 

ariSing out of the same transaction or occurrence but does not require that 

causes arising out of the same transaction or occurrence be separately stated. 

Former Section 427 required that each cause of action be separately stated 

but provided exceptions for certain types of causes of action that often 

arise fram the same transaction or occurrence. Where the complaint or cross

complaint is confusing because causes of action arising out of the same 

transaction or occurrence are not separately stated, the defect can be reached 

by demurrer for uncertainty. See Sections 430.10, 430.20. 
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EXHIBIT XI 

BACKGROUND STUDY 

Code of Civil Procedure Section 426.30. Ccmpulsory cross-complaints 

Subdivision (a) of proposed Section 426.30 continues the substance of 

existing Section ~39 on compulsory counterclaims. The new section, however, 

deletes the reference made to assignees in the former section. l The question 

was raised whether and in what ways the deletion of the reference to assignees 

changes the California law. It does not appear that the law would be changed. 

Existing Section ~39 plainly bars later suits on a counterclaim arising 

out of the same transaction as plaintiff's claim where defendant failed to 

raise the counterclaim in the first action and ~ assigned it to another. 

Both defendant and his assignee would be barred fram later suing on the 

counterclaim. Rule 13(a) of the Federal Rules of Civil Procedure is to the 

same effect. Proposed Section 426.30 would require the same result. 

There is a question, however, whether existing Section ~39 bars suits by 

assignees on claims assigned before suit is brought against the assignor on 

the same transaction. Federal Rule 13(a) has been held not to permit this 
2 

effect. While existing Section 439 would appear, on its face, to be a bar 

1. Existing Section 439 reads: 

If the defendant omits to set up a counterclaim upon a cause 
arising out of the transaction set forth in the complaint as 
the foundation of the plaintiff's claim, neither he nor his 
assignee can afterwards maintain an action against the plain
tiff therefor. (Emphasis added.] 

2. Campbell v. Ashler, 320 Mass. 475, 70 N.E.2d 302 (1946)("We cannot 
give to the federal rule the effect of depriving of his cause of 
action a person who was never a party to the litigation in that 
court [the federal court in which the transaction giving rise to 
the claim was previously sued upon]."). 
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in this situation, construction of the section with reference to companion 

sections reaches the same conclusion as obtains under the federal rule. 

Existing Section 438, setting forth the requirements of a counterclaim, 

says it "must exist in favor of a defendant and against a plaintiff between 

whom a several judgment might be had in the action •.•. " Plainly, a 

previous assignee not joined in the suit is not a "defendant • in the 

action," and the assigned claim does not "exist in favor of" the assignor 
3 

since the assignee of an assignable chose in action takes legal title thereto. 

Whether this interpretation of Section 439 is correct or not, it appears that 

the California court would reach the same decision on Section 439 by applying 

constitutional principles as did the Massachusetts court on Federal Rule l3(a). 
4 

In Datta·v. Staab, the court states the often repeated rule that the section 

derives from the doctrine of res judicata and notes that to apply the section 

as a bar to persons who have not had reasonable notice and an opportunity 

for hearing would be unconstitutional as infringing on due process. 

3. Reios v. Mardis, 18 Cal. App. 276, 280, 22 P. 1091 (1912); 2 Witkin, 
California Procedure Pleading § 55 (1954). In cases where there is 
only a partial assignment or where the assignor retains beneficial 
title--as in an assignment for collection--the problem of barring an 
innocent assignee does not arise since the assignor cannot press his 
claim without joining his assignees. Witkin, supra, §§ 57, 83. In 
such cases, it would not appear to be wholly correct to say that the 
claim "exists in favor of" the assignor. 

4. 173 Cal. App.2d 613, 343 P.2d 977 (1959)(the section bars claims pre
viously dismissed with prejudice as well as claims decided on the 
merits). 
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No California case has been found where Section 439 was held to bar an 

assignee who took before suit on the transaction was brought against the 
5 

assignor. 

It would thus appear that the effect of Section 439 is to bar only 

assignees who take after the action against the assignor. Section 426.30 

would have the same effect. 

5. The few suggestive cases do not reach a decision on the question whether 
existing Section 439 will bar an assignee who takes before suit is brought 
against the assignor on the same transaction where assignee has no notice 
of the action against assignor. In Hardware Mut. Ins. Co. v. Valentine, 
119 Cal. App.2d 125, 259 P.2d 70 (1953), plaintiff-insurer paid for damages 
to insured's building due to fire in defendant's rented portion of the 
building and took an assignment of the insured's claim against defendant 
for negligence. Plaintiff brought an action on the assigned claim and 
the action was continued. Thereafter, defendant sued on the same trans
action against the insured-owner and an electrical company. Plaintiff 
was not joined although it had notice of the second suit. Judgment in the 
second suit went for the insured-owner. Upon resumption of the first suit, 
defendant claimed plaintiff was b~rred for failure to bring its claim as 
a counterclaim in the second suit. The court said: 

Section 439 of the Code of Civil Procedure is not applicable where, 
as here, respondent's (insurer's) claim was fully set forth in the 
first ccmplaint filed. The section plainly refers to a situation 
when a defendant omits to set up a counterclaim in an action there
tofore filed and in that event he cannot afterward maintain an action 
against plaintiff therefor. [Emphasis in original.] 

In Lerno v. Obergfell, 144 Cal. App.2d 221, 300 P.2d 846 (1956), a stay 
of execution was sought by a judgment debtor on the ground that he had 
been garnished in an attachment proceeding by a creditor of the judgment 
creditor. The court held that the general rule that a stay. will be 
granted in such cases to protect the garnishee from double payment does 
not apply if the creditor (the garnishor) of the judgment debtor was the 
judgment debtor's assignee for suit since this brings into play the pro
visions of Section 439. There was only a bare allegation in the case 
that the garnishor had been the judgment debtor's assignee for suit, and 
the court ruled on the ground that the lower court's refusal to grant a 
stay would be upheld if any reasonable construction of the facts would 
support it. Such reasonable construction of the facts could have included 
the assumption that the creditor-assignee had actually been joined in or 
had actually tried the prior suit, in which case garnishor's claim would 
be foreclosed, and judgment debtor would not have stated a proper case 
for a stay. Supposing that the court meant assignee for collection by 

, 
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"assignee for suit,~' it is clear the court assumed the creditor had 
at least been joined in the prior suit. In Rothtrock v. Ohio Farmers 
Ins. Co., 233 Cal. App.2d 616; 43 Cal. Rptr. 716 (1965), the court 
rejected the rule of LaFollette v. Herron, 211 F .Supp. 919, which had 
held under Rule 13(a) of the Federal Rules of Civil Procedure that 
diSmissal of an action by an insurer does not prevent the insured from 
maintainine; a later action on a claim even though that claim could 
have been raised as a transaction counterclaim to the dismissed action. 
The California court followed contrary holdings on substantially 
identical facts and statutes in Keller v. Keklikian, 362 MO. 919, 244 
S.W.2d lOOl; Mensing v. Sturgeon, 250 Iowa 918; 97 N.W.2d 145; In re 
Estate of McClintock, 254 Iowa. 593, ll8 N.W.a:i540. The situation of 
the insured in these cases is not identical to that of a prior 
aSSignee, but it is substantially similar so that the same constitu
tional objections as to notice and QPPortunity for hearing might be 
raised to barring the insured as can be raised to barring the assignee. 
The Rotbtrock decision and the Missouri and Iowa cases it relied upon, 
however, depend upon factors which distinguish insurance cases and 
obviate the constitutional objections. The court found that the insured 
had actual notice since, as in the normal course of such cases, he was 
first sued and assigned the case to the insurer for defense and that 
the insurer in effect acted as the agent of the insured. 
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EXHIBIT XII 

Code of Civil Procedure Section 428.60. Service of cross-complaint 

428.60. (a) A cross-complaint shall be served on the parties 

affected thereby in the manner provided in this section. 

(b) If any party affected by the cross-complaint has not appeared 

in the action, a summons upon the cross-complaint shall be issued and 

served upon him in the same manner as upon commencement of an original 

action. 

(c) If any party affected by the cross-complaint has appeared in 

the action, the cross-complaint shall be served upon his attorney, or 

upon the party if he has appeared without an attorney, in the manner 

provided for service of summons or in the manner provided by Chapter 5 

(commencing with Section 1010) of Title 14 of Part 2 of this code. 

Comment. Section 428.60 continues without substantive change require

ments that were imposed under former Code of Civil Procedure Section 442. 
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EXHIBIT XIII 

Code of Civil ProcedQre Section 431.70. Set-off 

431.70. Where cross-demands for money have existed between persons 

at any point in time when neither demand was barred by the statute of 

limitations, and an action is thereafter commenced by one such person, 

the other person may assert in his answer the defense of payment in that 

the two demands are compensated so far as they equal each other, notwith

standing that an independent action asserting his claim would at the time 

of filing his answer be barred by the statute of limitations. If the 

cross-demand would otherwise be barred by the statute of limitations, 

the relief accorded under this section shall not exceed the value of the 

relief granted to the other party. The defense provided by this section 

is not available if the cross-demand is barred for previous failure to 

assert it under Section 426.20 or 426.30. Neither person can 'be deprived 

of the benefits of this cection by the assignment Or death of the other. 

Comment. Section 431.70 continues the substantive effect of former Code 

of Civil Procedure Section 440. See Jones v. Mortimer, 28 Cal.2d 627, 170 

P.2d 893 (1946); Sunrise Produce Co. v. Malovich, 101 Cal. App.2d 520, 225 

P.2d 973 (1951). Section 431.70, however, is expressly limited to cross-demands 

for money and specifies the procedQre for pleading the defense provided by 

the section. It is not necessary under Section 431.70, as it "as not neces

sary under Section 440, that the cross-demands be liquidated. See Hauger v. 

Gates, 42 Cal.2d 752,269 P.2d 609 (1954). Section 431.70 ameliorates the 

effect of the statute of limHations; it does not revive claims "hich have 
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previously been "aived by failure to plead them under Section 426.30. This 

',laS an implied holding (under former Code of Civil Procedure Section 439) in 

Jones v. Mortimer, supra. See also Franck 'i. J. J. Sugarman-Rudolph, 40 Cal. 2d 

81, 251 P,2d 949 (1952), holding that Code of Civil Procedure Section 440 did 

not revive claims previously waived. The same holding '''ould be required with 

reference to claims barred by Section 426.20. It should be noted that, under 

Section 426.30 if defendant defaults ,d thout answering, he will not later be 

barred frcm maintaining an acticn on ."hat "auld have been a ccmpulsory counter

claim. Though the statute of limications may run on such a claim saved by 

prior default, it will be permitted as set-off under Section 431.70 as in other 

cases. 
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EXHIBIT XIV 

BACKGROUHD STUDY 

Code of Civ:".l Froc~dllre Section 431. 70, Set-off 

New Section 431.70 accurately states the existing law on the effect 

of the statute of limitations on cross-demands pleaded defensively for the 

purpose of set-off. The e~isting rule under old Section 440 was not set 

out until 1946 in Jones v. Mortimer,l where it was said that, where there are 

cross-demands between parties which "have existed under circumstances where 

if either brought an action thereon the other could have set up a counter-

claim," "the demands are compensated. That can mean nothing more or less 

than that each of the claimants is paid to the extent that their claims are 

equal. To the extent that they are ~, how can the statute of limitations 

run on either of them? There is no outstanding claim upon which the statute 

can run. It is discharged,II2 Jones has been followed explicitly. 3 

The Jones case, ~owever, does point to another aspect of the existing 

law of set-off which Section 431.70 might be thought to change. In Jones, 

the court first held that plaintiff's counterclaim in set-off was not barred 

for failure to plead the claim as a compulsory counterclaim in a prior 

action since the claim did ~ot arise out of the same transaction as was 

the basis of the prior suit. The court then proceeded to the question 

whether plaintiff's countercla~ in set-off was barred because the statute 

of limitations had run. Apparently, had the court found that the counterclaim 

1. 28 Cal.2d 627, 170 P.2d 893. 

2. 28 Cal.2d at 632-633 (emphasis in original), 

3. See, e.g.·, Sunrise Produce Co. v. Malovich, 101 Cal. App.2d 520, 225 
P.2d 973 (1951). 
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c 
was barred for failure to assert it under Section 439, there could have 

been no remedy Of, set-off. The court notes that, notwithstanding that the 

running of the statute of limitations does not necessarily bar a counter

claim in set~off, nothing prevents the interposition of other defenses to 

the counterclaim. The Jones reasoning that coexisting viable claims are 

paid and that thereafter the statute of limitations cannot run to the 

extent that the claims are paid does not seem to affect the rule of Section 

439 that action on a claim can be waived. 

Though Section 431.70 accurately adopts the reasoning of the Jones 

case on the effect of the statute of limitations, the section can also 

apparently be construed as reviving claims which would otherwise be barred 

if pleaded in set-off. The statute might be taken to indicate, for instance, 

that, had the claim in Jones been barred as a compulsory counterclaim, it 

might still be the basis for set-off if at some point it had coexisted with 

the opposing claim and the statute of limitations had not run on it at that 

time. If the Comment to Section 431.70 is correct, the last sentence of 

the section does not cure the problem here since failure to raise a com

pulsory counterclaim would not bar the claim entirely if pleaded later as 

a set-off; the claim would only be barred as to excess. 

The problem with Section 431.70 is the last sentence, which is intended 

to eliminate a possible inconsistency between Section 426.30 and Section 

431.70. There is no real inconsistency between the sections as far as the 

statute of limitations is concerned. Under Section 426.3~if defendant'makes no 

answer--defaults--he will not be precluded from later suing on what would 

have been a compulsory cross-complaint in the first action. Quite apart 

from Section 426.30, if the statute of limitations runs on a claim, it 
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cannot later be brought as a cross-complaint or otherwise (whether or not 

a party has saved it by defaulting in a prior action). Section 431.70 

ameliorates this: the section says that the claim can be pleaded as set-

off if it coexisted with the opposing claim when neither was barred by 

the ststute of limitations snd even though the claim would now be barred 

by the statute of limitations. The section sffects the statute of limita

tions, which is no part of Section 426.30. 

There is an inconsistency between the two sections with regard to the 

bar of failure to plead a compulsory cross-complaint in a prior suit on 

the same transaction. Section 431.70 says that a claim is qualified as 

set-off if it coexisted with the opposing claim at a time when neither 

was barred by the statute of limitations. This flatly contradicts Section 

426.30, which says that regardless of whether cross-demands coexisted at 

a time when neither was barred by the statute of limitations, if both arise 

from the same transaction and suit is brought on one, defendant in answering 

must set up a cross-complaint on his cross-demand or he may not later main-

tain an action on it against the plaintiff. The last sentence of Section 

431.70 and the explanation of that sentence in the Comment to that section 

do not affect this problem. 

The last sentence of Section 431.70 should be rewritten to read: '1 The 

defense provided by this section is not available if the cross-demand is 

barred for previous failure to assert it under Section 426.20 or Section 

426.30." The Comment to Section 431.70 should be rewritten to reflect the 

fact that the section waives only the statute of limitations; but as to all 

claims, 1n whole or io part, including claims saved by.defaujt uDder Section 

426.30. 
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Memorandum 70-104 

EXHIBIT XV 

Code of Civil Procedure Section 1048.5. Transfer to another court for trial 
when cross-claim severed for trial 

Sec. 56. Section 1048,5 is added to the Code of Civil Procedure, 

to read: 

1048.5. If the court orders that a cause of action alleged in a 

cross-complaint be severed for trial under Section 1048, the court may, 

in its discretion, for the convenience of witnesses and in the interest 

of justice, treat the cause severed for trial as if it had been brought 

as an independent action and order that it be transferred to another 

court in the manner provided by Section 398 for changing the place of 

trial when the convenience of witnesses and the ends of justice would 

be promoted by the change. The order severing and transferring a 

cause of action alleged in a cross-complaint to another court for trial 

shall specify the pleadings and papers to be transmitted to the other 

court under Section 399. The court to which the transfer is made shall 

deal with the matter as if it had been brought as an independent action 

and had been transferred to that court for the convenience of witnesses 

and in the interest of justice. 

Comment. Section 399 permits a court to transfer a severed cause of 

action alleged in a cross-complaint to another court for trial. When a cause 

of action alleged in a cross-complaint is severed for trial, it may be unfair 

to one or both of the parties or to the witnesses to try such cause of action 

in the court where the cross-complaint is filed. Section 397 permits the 

transfer of an action in order to promote convenience of witnesses and the 
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ends of justice. Section 1048.5 permits the transfer of a severed portion of 

an action on the same grounds and in the same manner. However, only the plead

ings and papers relating to the cause of action severed for trial and trans

ferred are to be transmitted to the other court. 

If the severed cause is not retained by the original court, it should 

be sent to the most convenient court having jurisdiction over it. Thus, if 

the cause alleged in the cross-complaint would be one cognizable in municipal 

court if brought as an independent proceeding, it should be transferred to a 

municipal court most convenient to the parties even though the original action 

is one in a superior court. It should be noted, however, that, where severance 

for trial is desirable but transfer would be undesirable, the court may retain 

the action for trial even though it would not have had jurisdiction if the 

action were initiated as an independent proceeding. 

The party against whom the cause of action is alleged in the cross

complaint may not have the action retransferred to another court on the grounds 

of improper venue if a transfer is made pursuant to Section 1048.5. Code Civ. 

Proc. §§ 395, 398. 

The power to transfer a severed cause is discretionary. The court should, 

however, consider not merely the convenience of the parties, witnesses, and the 

court, but also whether severance would prejudice a party's claim to a set-off. 

Thus, where actions, though severed, are retained in one court for trial, pre

vision can be made for a single judgment providing for a proper set-off. On the 

other hand, where one action is transferred and brought to an earlier conclusion 

than the other, the losing party in this action can be at a serious practical 

disadvantage. He will have to satisfy this first judgment (which may be finan-

cially difficult) with no assurance that the other party will have funds avail-

able to satisfy his own judgment (set-off). 
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Memorandum 70-104 

Code of Civil Procedure Section 583 (conforming amendment) 

Sec. Section 583 of the Code of Civil Procedure is amended 

to read: 

583. (a) The court, in its discretion, may diBlldss an action 

for want of prosecution pursuant to this subdivision if it is not 

brought to trial within two years after it wss filed. 'lbe procedure 

for obtaining such diBlldsaal shall be in accordance with rules adopted 

by the Judicial Council. 

(b) Any action heretofore Or hereafter camnenced shall be dis

missed by the court in which the same shall have been commenced or to 

which it may be tranBferred on motion of the defendant, after due 

notice to plaintiff or by the court upon its own motion, unless such 

action is brought to trial within five years after the plaintiff haa 

filed his action, except where the parties have fUed a stip.1lation 

in writing that the time my be extended. When, in any action 

after judgment, a motion for a new trial has been mde and a new trial 

granted, such action ahall be dismissed on motion of defendant atter 

due notice to plaintiff, or by the court of its own motion, it no 

appeal has been taken, unless such action is brought to trial within 

three years atter the entry of the order granting a new trial, except 

when the parties have filed a stipulation in writing that the time 

may be extended. When 111' an action after judgment, an appeal has been 

taken and judgment reversed with cause remanded for a new trial (or 

when an appeal bas been taken from an order granting a new trial snd 
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sueh order is affirmed on appeal), the action must be dismissed by 

the trial court, on motion of defendant after due notice to plaintiff, 

or of its own motion, unless brought to trial within three years from 

the date upon which remittitur is filed by the clerk of the trial 

court. 

(c) For the purposes of this section, "action" includes an 

action commenced by oross-complaint ~ t-~epesB-e~a!R~~-!Relaaes-s 

~~pela!m-~e-~ke-eKteR~-~8s~-!~-seeks-aff!PR8~!ve-Pel!ef~ 

(d) The time during which the defendant was not amenable to the 

process of' the court and the time during which the jurisdiction of the 

court to try the action is suspended shall not be included in comput

ing the time period specified in this section. 

Comment. The amelldment to Section 583 merely deletes the reference to 

a "counterclaim." Counterclaims have been abolished; claims that formerly 

were asserted as counterclaims are now asserted as cross-complaints. See 

Code of Civil Procedure Section 428.80. 
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A STUDY RELATIOO TO JOINDER OF PARl'IES* 
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Copies of this study are furniShed to interested persons solely for the 
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A STUDY REIATING TO JOINDER OF PARTIES 

Permissive Joinder 

A review of the California statutes on permissive joinder reveals 

that their language in many instances is not explicit of the existing 

practice and that there is a confusing lack of integration between the 

various statutory provisions. The prevailing California rule on per-

missive joinder of parties, both plaintiffs and defendants, is that 

parties may be joined where their interests arise out of the same trans-

action or series of transactions, and where questions of law or fact 
1 

common to all will arise on the trial. It is not necessary in the case 

of either plaintiffs or defendants that the party to 1le joined be 

2 
interested in all causes of action or all relief sought. Section J78, 

on permissive joinder of plaintiffs, however, contains the now extraneoas 

criterion for joinder of "interest in the subject of the action," and 

1. The language of Section J78, governing permissive joinder of plaintiffs, 
specifically sets forth these requirements. Sections J79 and J79a, 
governing permissive joinder of defendants, have been held to impose 
these requirements. See Hoag v. Superior Court, 207 Cal. App.2d 611, 
24 Cal. Rptr. 659 (1962); Kane v. Mendenhall, 5 Cal.2d 749, 56 p.2d 
498 (1936); 2 Witkin, California Procedure Pleading § 94 at 1072 
(1954). 

2. See, e.g., Peters v. Bigelow, 137 Cal. App. 135, 30 P. 450 (1934) for 
the rule regarding plaintiffs. The rule for defendants is specifi
cally set out in Section 379b. 
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c 
does not specify whether interest in all relief sought is required. 3 Sec-

tions 379 and 379a, on permissive joinder of defendants, speak of joinder 

of persons who claim an interest in the controversy adverse to plaintiff, 

who are necessary parties, or against whom the right to any relief, joint, 

several or in the alternative, is alleged to eXist.
4 

Following these pro

visions, the code retains a handful of sections5 containing exceptions to 

restrictive permissive joinder rules superseded" by the amendment and 

3. Code of Civil Procedure Section 378 reads as follows: 

378. All persons may be joined in one action as plaintiffs 
who have an interest in the subject of the action or in whom any 
right to relief in respect to or arising out of the same trans
action or series of transactions is alleged to exist, whether 
jointly, severally or in the alternative, where if such persons 
brought separate actions any question of law or fact would arise 
which are common to all the parties to the action; provided, 
the t if upon the application of any party it shell <ppear tll8.t 
such joinder may embarrass or delay the trial of the action, the 
court may order separate trials or make such other order as may 
be expedient, and judgment may be given for such one or more of 
the plaintiffs as may be found to be entitled to relief, for the 
relief to which he or they may be entitled. 

4. Code of Civil Procedure Sections 379 and 3798 read as follows: 

379. mro MAY BE JOINED AS DEFENDANTS. Any person may be made 
a defendant who has or claims an interest in the controversy adverse 
to the plaintiff, or who is a necessary party to a complete deter
mination or settlement of the question involved therein. And in an 
action to determine the title or right of possession to real proper
ty which, at the time of the commencement of the action, is in the 
possession of a tenant, the landlord may be joined as a party defend
ant. 

379a. All persons may be joined as defendants against" whom the 
right to any relief is alleged to exist, whether jointly, severally 
or in the alternative; and judgment may be given against such one or 
more of the defendants as may be found to be liable, according to 
their respective liabilities. 

5. Sections 380, 381, 383· 
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c 
enactment, respectively, of Sections 378 and 379a in 1927. 6 Revision of 

permissive joinder provisions has been called for 7 and is clearly in order. 

The course the reform should take is also plain: Sections 378, 379 and 3798 

should be amended to state a uniform rule on permissive joinder hased on the 

transaction and common question criteria; sections which state exceptions to 

rules which have been outmoded should be repealed. 

Permissive Joinder of Plaintiffs 

No substantial objections, except those noted above, have been raised 

to Section 378 as it now exists and operates. The section is substantially 

identicsl to Rule 20a of the Federal Rules of Civil Procedure, which pro-
8 

vides for the broadest sort of permissive joinder of plaintiffs. The pro-

vision 'is a fairly common one except in that it contains the criteria :.of 

"interest in the subject of the action. 9 In fact, the "interest in the 

6. Cal. Stats. 1927, Ch. 386, p. 631; Cal. Stats. 1927, Ch. 259, p. 477. 
See Chadbourn, Grossman & Van Alstyne, California Practice § 615 
(1961); Witkin, supra, §§ 92 , 93. 

7. Chadbourn, Grossman & Van Alstyne, supra, § 618 at 536; Witkin, supra, 
§ 93 at 1071. The San Francisco Bar ASSOCiation, in a resolution to 
the 1970 Conference of State Bar Delegates, notes: 

The present statutory rules are impossible for the practicing 
attorney to follow without unnecessary guesswork and extensive 
legal research. The Code of Civil Procedure should be a clear 
and concise guide for the attorney drafting pleadings and plan
ning litigation. 

8. See Clark, Code Pleading (2d ed.), p. 367, n.86;· p. 3159, n.94. 

9. See Witkin, supra, § 91. 
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c 
subject of the action" language is surplusage, since any joinder permitted 

under that language is equally permissible under the transaction clause of 

the section.10 The transaction clause is broad enough to cover property 

transactions. ll As noted above, the section does not specifically provide 

that parties to be joined as plaintiffs need not be interested in all 
12 

causes or relief, but the cases have so held. 

Permissive Joinder of Defendants 

The difficulty and ambiguity inherent in the provisions on permissive 

joinder of defendants rests in the fact that it is not clear on the face 

of the sections that, for parties to be joined as defendants, there must 

be a "factual nexus" relating the claims against them. 13 The nexus con-

cept, which has always been applied under the "transaction" and "common 

questions" language of Section 378 on permissive joinder of plaintiffs, is 

10. See Witkin, supra, §§ 91, 92; Clark, supra. The transaction clause 
covers "any occurrence between persons that may become the founda
tion of an action," "whatever may be done by one person which 
affects another's rights, and out of which a cause of action may 
arise." Colla v. Carmichael U-Drive Autos, 111 Cal. App. Supp. 784, 
786, 294 P. 378 (1930). See also Todhunter v. Smith, 219 Cal. 690, 
29 P.2d 916 (1934). 

11. See Garrison v. Hogan, 112 Cal. App. 525, 297 P. 87 (1931); Witkin, 
supra, § 92. 

12. See Faters v. Bigelow, supra, note 2. 

13. See Hoag v. Superior Court, supra, note 1; Southern CaL Edison 
Co. v. State Farm Mut. Aut. Ins. Co., 271 Cal. App.2d 744, 76 
Cal. Rptr. 909 (1969). 
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not so obvious or easy to apply that it can safely be left unexpressed 

14 in the provisions on permissive joinder of defendants. 

Since the requirements for permissive joinder of defendants are re-

garded as identical with those for permissive joinder of plaintiffs, it 

would seem expedient to make them expressly identical in order to cure 

the ambiguity in the sections on defendants. 

Special Provisions on Permissive Joinder 

Section 378 was amended and Section 379a was enacted for the purpose 

of liberalizing former restrictive rules on permissive joinder. The sec-

tions permit the broadest sort of joinder and render unnecessary sections 

which merely state exceptions to the old restrictive rules. 

Section 380 permits a person out of possession of property to join 

persons in possession and other adverse claimants in a dispute over adverse 

claims.15 Section 381 permits joinder of persons claiming realty under a 

14. 

15· 

Compare Kraft v. Smith, 24 Ca1.2d 124, 148 p.2d 23 (1944)(permitting 
joinder of two separate doctors who operated on plaintiff at 
separate times for the same injuries with the result that she was 
injured further); Landau v. Salam, 10 Cal. App.3d 472, Cal. 
Rptr. (Aug. 12, 1970)(plaintiff injured in separate accident 
on separate days and alleged that he was uncertain which accident 
or defendant caused certain injuries; joinder denied). 

Code of Civil Procedure Section 380 reads as follows: 

380. In an action brought by a person out of possession of 
real property, to determine an adverse claim of an interest or 
estate therein, the person making such adverse claim and persons 
in possession may be joined as defendants, and if the judgment be 
for the plaintiff, he may have a writ for the possession of the 
premises, as against the defendants in the action, against whom 
the judgment has passed. 
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16 
common aource of title in a claim dispute. Section 383 permits persons 

severally liable on the same obligation to join or be joined.17 The 

joinder permitted by these sections is also permitted by Sections 378, 379, 
18 

and 379a. Section 380 also contains the provision that, in case the 

suit cODtemplated by that section goes for plaintiff, he may have a writ 

for possession of the premises against defendant. The court has power to 

issue such a writ notwithstanding Section 380.19 

16. Code of Civil Procedure Section 381 reads as follows: 

381. Any two or more persons claiming any estate or 
interest in lands under a common source of title, whether hold
ing as tenants in common, joint tenants, coparceners, or in 
severalty, my unite in an action against any person claiming 
an adverse estate or interest therein, for the purpose of 
determining such adverse claim, or if (of] establishing such 
common source of title, or of declaring the same to be held in 
trust, or of removing a cloud upon the same. 

17. Code of Civil Procedure Section 383 reads as follows: 

383. Persons severally liable upon the same obligation or 
instrument, including the parties to bills of exchange and 
promissory notes, and sureties on the same or separate instru
ments, may all or any of them be included in the same action, at 
the option of the plaintiff; and all or any of them join as plain
tiffs in the same action, concerning or affecting the obligation 
or instrument upon which they are severally liable. Where the 
same person is insured by two or more insurers separately in 
respect to the same subject and interest, such person, or the 
payee under the policies, or the assignee of the cause of action, 

'or other successor in interest of such assured or payee, may Join 
all or any of such insureres in a single action for the recovery 
of a loss under the several policies, and in case of judgment a 
several judgment must be rendered against each of such insurers 
according as his liability shall appear. 

18. See Chadbourn, Grossman & Van Alstyne, supra, § 615; Witkin, supra 
§§ 92,93· -

19. See Code Civ. proc. §§ 681, 682(5); Montgomery v. Tutt, 11 Cal. 190 
(1858). 
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c 
Section 384 appears to be of a kind with Sections 380, 381, and 383. 

The section also contains, however, a special exception to a restrictive 

20 common law rule. The section permits joint tenants, tenants in common, 

and coparceners to join and jointly or severally sue to enforce 

their rights. 21 The common law rule was that such tenants must 

or protect 
22 

join. 

The point of Section 384 is that it permits less than all such tenants to 

jointly assert the titles of all. The liberal rule of Section 384 has 

generally been held subject to the requirements of Section 389 (compulsory 

jOinder).23 Repeal of Section 384 ",culd reinstate the restrictive common 

law rule. 

20. See Jameson v. Chanslor etc. Oil Co., 176 Cal. I, 9, 167 P. 369 (1917). 

21. Code of Civil Procedure Section 384 reads as follows: 

384. TENANTS IN COMMON, El'C., MAY SEVER IN BRINGING OR DEE'END
ING ACTIONS. All persons holding as tenants in common, joint 
tenants, or coparceners, or any number less than all, may Jointly 
or severally commence or defend any civil action or proceeding for 
the enforcement or protection of the rights of such party. 

22. Johnson v. Sepulbeda, 5 Cal. 149 (1855); Throckmorton v. Burr, 5 Cal. 
40c (1855). 

23. Thus, all must be joined in a suit for partition between them. Solomon 
v. Redona, 52 Cal. App. 300, 198 P. 643 (1921). A lease cannot be 
forclosed by less than all where the lease makes the right to forclose 
run to all jointly. Jameson v. Chanslor etc. Oil Co., supra, note 18. 
Less than all joint tenants cannot have a decree of quiett1tle against 
a third party. Woodson v. Torgerson, 108 Cal. App. 386, 291 P. 663 
(193C). (Compare Messersmith v. Smith, 62 Cal. App. 446, 217 P. 105 
(1923), holding that quiet title can be maintained by one tenant in 
common.) n[T]he liberalizing rule of C.C.P. 384 extends only to 
situations where the interests of other cotenants will not be affected." 
l,itkin, supra, § 79. 
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Separate Trials 

California courts have general discretionary power to sever causes 

24 
in the interests of justice and judicial sdministration. This power 

is specifically extended by Sections 378 and 379b to cover cases where 

joinder of plaintiffs or defendants results in embarrassment to the trial 

25 
or the parties. The difference in terms between Sections 378 and 379b 

might well be comprised by combining the sections in a single provision 

on severance, since the requirerr&nts of the two sections are held to be 

26 the same. 

24. Cal. Oode eiv. Proc. § 1048, see, e.g., Oakland v. Darbee, 102 Cal. 
App.2d 493, 502, 227 P. 909 (195~ 

25. See westphal v. ,Iestphal, 61 Cal. App.2d 544, 548, 143 P.2d 405 (1943); 
Witkin, supra § 98; Chadbourn, Grossman, & Van Alstyne, supra, § 622. 
The court may also, under these rules, sever the causes in cases of 
misjoinder. See Hoag v. Superior Court, supra, note 1. 

26. See Witkin, ~, § 98. 
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Compulsory Joinder 

27. 

The California rules on compulsory joinder are found in Sections 389 27 

Code of Civil Procedure Section 389 reads as follows: 

389. A person is an indispensable party to an action if his 
absence will prevent the court from rendering any effective judg
ment between the parties or would seriously prejudice aoy party 
before the court or if his interest would be inequitably affected 
or jeopardized by a judgment rendered between the parties. 

A person who is not an indispensable party but whose joinder 
",ould enable the court to determine additional causes of action 
arising out of the transaction or occurrence involved in the ac
tion is a conditionally necessary party. 

When it appears that an indispensable party has not been 
joined, the court shall order the party asserting the cause of ac
tion to which he is indispensable to bring him in. If he is not 
then brought in, the court shall dismiss without prejudice all 
causes of action as to which such party is indispensable and may, 
in addition, dismiss without prejudice aoy cause of action asserted 
by a party whose failure to comply with the court's order is 
wilful or negligent. 

When it appears that a conditionally necessary party has not 
been joined, the court shall order the party asserting the cause 
of action to which he is conditionally necessary to bring him in 
if he is subject to the jurisdiction of the court, if he can be 
brought in without undue delay, and if his joinder will not cause 
undue complexity or delay in the proceedings. If he is not then 
brought in, the court may dismiss without prejudice aoy cause of 
action asserted by a party whose failure to comply with the court's 
order is wilful or negligent. 

Whenever a court makes an order that a person be brought into 
an action, the court may order amended or supplemental pleadings 
or a cross-complaint filed and summons thereon issued and served. 

If, after additional conditionally necessary parties have 
been brought in pursuant to this section, the court finds that 
the trial will be unduly complicated or delayed because of the 
number of parties or causes of action involved, the court may 
order separate trials as to such parties or make such other order 
as may be just. 

The section was amended in 1957, at the recommendation of the Cali
fornia Law Revision Commission to make it conform to the developments in 
the case law to that date. See Recommendation and Study Relating to 
Bringing New Parties Into Civil Actions, 1 Cal. L. Revision Comm'n 
Reports, M-l to M-24 (1957). The section has been widely criticized for 
its policy of attempting to avoid multiplicity of actions beyond what is 
necessary to avoid prejudice to interested persons. See Friedenthal, 
The Need to Revise California Provisions Regarding Joinder of Claims, 
Counterclaims, and Cross-Complaints, 32 (mimeographed araft 1970); Comment, 
Bri i 'New Parties' Into Civil Actions in California, 46 Cal. L. ~~,,:, :~. 
100 195 ; Joinder of Parties in Civil Actions in California, 33 So. 
Cal. L. Rev. 428 (1960). -9-



28 and 382. The leading California case on compulsory joinder, the rule 

of which is said to have been written into Section 389 in 1957,29 is 

Bank of California v. Superior Court. 30 The rule in Bank of California 

states essentially the same tests for indispensable and necessary parties 
31 

as were laid down in the leading American case. 

28. Section 382 provides: "Of the parties to the action, those who are 
united in interest must be joined as plaintiffs or defendants • • 
As a guide for determining who are indispensable parties and must 
be jOined, the section is incomplete and unsafe. One may be an 
indispensable or necessary party absent unity of interest with 
plaintiff or defendant. See, e.g., Child v. state Personnel Board, 
97 Cal. App.2d 467, 218 P.2d 5~950)(all successful candidates 
on civil service examination he2d indispensable in suit by unsuccess
ful candidate against Board members to cancel examination and 
eligible lists based thereon. Unity of interest does not always 
make one an indispensable or necessary party. See Williams v. Reed, 
113 Cal. App.2d 195, 204, 248 P.2d 147 (1952)(joint and several 
obligors may be sued individually). Section 382 states a common 
law rule which modernly has been thoroughly criticized as a defec
tive expression and defeative of the original proper purpose of 
compulsory joinder. See particularly Reed, Compulsory Joinder of 
Parties in Civil Actions, 55 Mich. L. Rev. 327 (1957); Hazard, 
Indispensable Party: The Historical Origin of a Procedural Phantom, 
61 Colum. L. Rev. 1254 (1961). 

29. See note 24, supra. 

30. 16 Cal.2d 516 (1940). 

31. Shields v. Barrow, 58 u.s. (17 HOW.) 130 (1854). 
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Under the Bank of California case, the court, in determining which 

persons are indispensable parties and which the court may proceed without 

if necessary, is to consider whose interest will be affected by any par-

ticular adjudication of the cause presented, whether interests which may 

be affected are separable so that a decree may be formed which saves them, 

and to what extend the court can adhere to the general rule that a court 

will give a complete adjudication where possible. The possible answers 

to these questions are confused because of the rule of Section 382 that 

those united in interest must be joined, which may be taken as precluding 

a critical examination of which interests are affected in fact by the con-

troversy and which may be treated as separable for the purposes of reaching 

an adjudication between parties before the court,32 and the rule that the 

absence of a person whose interests ~Till be affected by a judgment ousts 

the court of jurisdiction of the cause,33 which seems to preclude an in-

complete adjudication of just the interests of ~hose before the court 

when a complete adjudication of all interests. affected is not possible. 

A statute which in fact enacts the rule of the Bank of California 

case would need to dispense, for the purpose of avoiding confusion, with 

the notion that indispensable or necessary parties are to be determined 

by labelling their interests "united," "jOint," "joint and several," or 

the like, and the rule that failure to join an interested party spoils the 

32. In practice, as noted, supra, note 25, it has not been found always 
useful to strictly apply Section 382 in determining who are indis
pensable or necessary parties. 

33. See, e.g., Irwin v. City of Manhattan Beach, 227 Cal. App.2d 634 (1964); 
Hartman Ranch Co. v. Associated Oil Co., 10 Cal.2d 232, 73 P.2d 1163 
(1937). 
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court's jurisdiction to proceed. 34 Such a new rule should also correct 

the difficulties noticed in Section 389 by limiting its purpose to the 

prevention of prejudice to interested parties. 

Rule 19 of the Federal Rules of Civil Procedure, amended in 1906, does 

all of these things.35 The Federal Rule is based on the following principles: 

(1) All materially interested persons should, if feasible, be joined; not-

withstanding failure to join others, the court has jurisdiction of these 

who are joined and only they are to be bound (affected) by the decree. (2) 

Interest is to be distinguished as to its two possible meanings: interest 

in the property or transaction which is the subject of the suit and actual 

interest in the controversy as defined by the complaint. Only those who 

are actually interested in the controversy can be indispensable; interest in 

the subject matter is not enough. (3) The rule is not mandatory but dis-

cretionary: The court may make less than a complete adjudication of all 

possible interests when it must make either an incomplete adjudication or 

none at all. The rule requires that the court refuse to proceed only where 

it has decided that it cannot 'frame a decree which will not have an actual 

inequitable effect upon interests reither of parties present or absent un-

less absent parties are joined. 

34. This notion is particularly noxious since it may result in leaving 
plaintiff without a remedy where he may be content with less than 
a complete satisfaction of his claim. In any case, the idea 
hardly stands to reason: certainly the court has no jurisdiction 
over persons not joined or represented, but it is difficult to 
see how this destroys jurisdiction of parties present. See Reed, 
supra, p. 330 et seq. 

35. See the Advisory Committee's note on amended Rule 19. 
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c RECOMMENDATION OF THE lAW REVISION COloKr"SION 

INTRODUCTION 

Although several areas of California civil procedure have been reviewed 

and modernized in recent years, l there has been relatively little change in the 

California code pleading system since its adoption in 1851.2 While study re-

veals that a comprehensive review of the statutes relating to pleading is 

needed, the COmmission has been authorized initially to deal with only two 

aspects that are in need of immediate reform: (1) counterclaiJus and cress

complaints and (2) joinder of causes of action. 3 This recommendation deals 

comprehensively with these two matters and the inextricably related matter of 

joinder of parties. 

1. For example, completely new provisions relating to depositions and discovery, 
based largely on the Federal Rules of Civil Procedure, were enacted in 1951. 
Cal. Stats. 1951, Ch. 1904, § 3, p. 3322. See Code Civ. Prec. §§ 2016-2036. 
Rules governing pretrial procedures were first prrnm11gsted by the Judicial 
Council in 1957; major changes were adopted in 1963; and significant amend
ments were made in 1967. See Cal. Rules of Ct., Rules 206-218. Upon reccm
mendatlon of the Law Revision Commission,-the Evidence Coda was enacted in 
1965. Cal. State. 1965, Ch. 299. The provisions relating to appeals in civil 
actions were reorganized and streamlined in 1968. Cal. Stats. 1968, Ch. 
442, adding Title 13 (commencing with Section 901) to Part 2 of the Code of 
Civil Procedure. A modern statute on jurisdiction and service of precess 
was enacted in 1969. Cal. Stats. 1969, Ch. 1610, adding Title 5 (cOlllllencing 
with Section 410.10) to Part 2 of the Code of Civil Procedure. 

2. The code pleading system was introduced in California by the Practice Act of 
1851. Cal. Compo Laws, Ch. 123, §§ 36-71. The Practice Act of 1851, which 
was based on the incomplete Field Code of Civil Procedure enacted in New 
York in 1848, was carried over into the 1872 California Code of Civil Pro
cedure as T1 tle 6 ( commencing with Section 420) of Part 2. 

3. The Commission may study only those topics that the Legislature, by concur
rent resolution, has approved for study. Govt. Code § 10335. The Commis
sion has not requested that it be granted authority to make an overall 
study of pleading because it has other major projects underway that must r- be given priority. 

'---
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c 
JOINDER OF CAUSES OF ACTION 

Background 
4 

Section 427 of the Code of Civil Procedure, which states the rules govern-

ing permissive joinder of causes of action, is a conglomerate of cammon law and 

4. Section 427 provides: 

427. The plaintiff may unite several causes of action in the same 
complaint, where they all arise out of: 

1. Contracts, express or implied. An action brought pursuant to 
Section 1692 of the Civil Code shall be deemed to be an action upon an 
implied contract within the meaning of that term as used in this section. 

2. Claims to recover specific real property, with or without 
damages for the withholding thereof, or for waste cOllllllitted thereon, and 
the rents and profits of the same. 

3. Claims to recover specific personal property, with or without 
damages for the withholding thereof. 

4. Claims against a trustee by virtue of a contract or by operation 
of law. 

5. Injuries to character. 

6. Injuries to person. 

7. Injuries to property. 

8. Claims arising out of 'the same transaction, or transactions 
connected with the same subject of action, and not included within one 
of the foregoing subdivisions of this section. 

9. Any and all claims for injuries ariSing out of a conspiracy, 
whether of the same or of different character, or done at the same or 
different times. 

The causes of action so united must all belong to one only of these 
classes except as provided in cases of conspiracy, and must affect all 
the parties to the action, and not require different places of trial, and 
must be separately stated; but an action for malicious arrest and prose
cution, or either of them, may be united with an action for either an 
injury to character or to the person; provided, however, that in any 
action brought by the husband and wife, to recover damages caused by any 
injury to the wife, all consequential danages sui'fered or sustained by 

-2-



c 
equity rules,5 complicated by piecemeal attempts at improvement.

6 
In general, 

the section permits a plaintiff to join several causes of action in one c~ 

plaint if: (1) all causes belong to one and only one of the categories set 

forth in subdivisions 1 through 9 of the section; (2) all causes affect all 

parties to the action; (3) no cause requires a different place of trial; and 

(4) each cause is separately stated. 

The Designated Categories Approach 

The joinder categories created by Section 427 are, for the most part, 

arbitrary, are not based on reasons of practical convenience, and operate to 

defeat the purpose of permitting joinder of causes in order to settle all 

the husband alone, including loss of the services of his said Wife, 
moneys expended and indebtedness incurred by reason of such injury 
to his said wife, my be alleged and recovered without separately 
stating such cause of action arising out of such consequential 
damges suffered or sustained by the husband; provided, further, 
that causes of action for injuries to person and injuries to prop
erty, growing out of the same tort, may be Joined in the same com
plaint, and it is not required that they be stated separately. 

5. Louisell & Hazard, Pleading and Procedure 6]6-639 (2d ed. 1968). 

6. The origin and history of the section is traced in Friedenthal, The Need 
to Revise California Provisions Regarding Joinder of Claims, Counterclaims, 
and Cross-Complaints 5-23 (mimeographed draft 1970). 
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c 
conflicting claims between the parties in a single action.7 Elimination of 

the joinder categories and adoption of an unlimited joinder rule would yield 

su.bstantial benefits. As Professor Friedenthal, the Commission's research con-

8 sultant, points out: 

As a practical matter there will only be a small number of situations in 
which a plaintiff will have several causes of action a~inst a defendant 
which do not arise from one set of transactions or occurrences so as to 
permit joinder under section 427. Even then such unrelated causes may be 
joined if they all fall within some other category of the statute. Thus 
the adoption of an unlimited joinder rule will not have much impact on 
the number of causes that can in fact be joined. Nevertheless, a number 
of benefits will accrue from such revision. Under the current provision 
defendants are encouraged, whenever tactically sound, to challenge the 
joinder of causes by arguing that no category applies. Even when un
successful, argument on such an issue is costly and time consuming. In 
those few cases where the challenge is successful, the plaintiff must 
file an amended complaint eliminating one or more of his original causes. 

7. Virtually every writer on the subject has expressed this view. See 
Friedentbal, The Need to Revise California Provisions Re raing Joinder of 
Claims, Counterclaims, and Cross-Complaints n.13 mimeographed draft 
1970). practicing lawyers appear to be of the same view. The San Francisco 
Bar Association has proposed a resolution to the 1970 Conference of State 
Bar Delegates which would substitute for Section 427 an unlimited joinder 
provision based on the Federal Rules of Civil Procedure. In support of its 
resolution, the Association states: 

The present statutory rules are unnecessarily difficult for the 
practicing attorney to follow without guesswork and extensive legal 
research. The Code of Civil Procedure should be a clear and concise 
guide for the attorney drafting pleadings and planning liti~tion. 
The present statutes relating to joinder are highly unpredictable in 
their effect--an intolerable situation. 

8. Friedenthsl, The Need to Revise California Provisions Re raing Joinder of 
Claims, Counterclaims, and Cross-Complaints 13-1 mimeographed draft 1970). 
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c 
If the original complaint was filed shortly before the statute of limita
tions ran on the various causes, plaintiff may even be forced to a final 
election as to which of the causes to pursue since a new independent 
action on any cause dropped from the case will be barred. 

There are a number of substantial practical reasons why failure to 
permit joinder of even totally unrelated claims is unsound. Separate 
cases require duplication of filing fees and of the costs of service of 
process, not to mention the costs of the unnecessary duplication of 
discovery proceedings and two trials instead of one. Furthermore, even 
unrelated claims may involve certain common issues and may require the 
presence of the same witnesses. 

Other Limitations on Joinder of Causes 

The other limitations that Section 427 imposes on joinder of causes also 

should be eliminated. The requirement that all causes of action joined "must 

afi'ect all the parties to the action" is inconsistent with and superseded 

9 by subsequently enacted Section 379b of the Code of Civil Procedure. The 

proVision that causes of action cannot be joined if they "require different 

places of trial" serves no useful purpose and has rarely been relied upon. lO 

Recommendations 

Permissive joinder of causes. The limitations Section 427 of the Code of 

Civil Procedure imposes on joinder of causes of action are undesirable. Sec-

tion 427 should be rp.placed by a provision allowing unlimited joinder of causes 

9. Section 379b specifically provides that "it shall not be necessary that 
each defendant shall be interested as • . • to every cause of action 
included in any proceeding against him •••• " (Emphasis added.) This 
inconsistency had been judiCially resolved by permitting Section 379b to 
prevail. Kreft v. Smith, 24 ca1.2d 124, 148 P.2d 23 (1944). See also 
Peters v. Bigelow, 137 cal. App. 135, 30 P.2d 450 (1934). Nevertheless, 

r- the respective sections remain in apparent conflict. 
"--

10. Friedenthal, The Need to Revise california Provisions Regarding Joinder of 
Claims, Counterclaims, and Cross-Complaints 21-23 (mimeographed draft 1970). 
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c 
of action against those persons who have properly been made parties to the 

action. The experience under Rule 18(a) of the Federal Rules of Civil Pro
II 

cedure, providing for unlimited joinder of causes of action, has been en-

tirely satisfactory.12 This rule has been a model for reform in a steadily 

eypanding number of states. The California experience with the 

broad joinder of causes in counterclaims has been equally good. 13 

By way of contrast, the general California provision on joinder of causes-

Section 427--is modeled on the joinder provision of the Field Code, a pro-

vision that has been criticized as "one of the least satisfactory provisions 

of the Field Code.,,14 Accordingly, adoption of an unlimited joinder of causes 

provision vould be a significant improvement in California law. Any undesir-

able effects that might result from unlimited joinder of causes can 

r-' be avoided by a severance of the causes for trial. 15 

11. Rule l8(a) reads as follows: 

12. 

13· 

14. 

15. 

(a) A party asserting a claim to relief as an original claim, 
counterclaim, cross-claim, or third-party claim, may join • • • as 
many claims, legal, equitable, or maritime, as he has against an 
opposing party. 

Wright, Joinder of Claims and Parties Under Modern Pleading Rules, 36 Minn. 
L. Rev. 580, 586 (1952). 

Friedenthal, The Need to Revise California Provisions Regarding Joinder of 
Claims, Counterclaims, and Cross-Complaints 10-11 (mimeographed draft 1970). 

2 Barron & Bbltzoff, Federal Practice and Procedure 66 n.O.l (1961). 

As professor Friedenthal points out: 

Joinder of causes, in and of itself, is never harmful. Only a joint 
trial of causes may be unjustified, either because the trial may pe
come too complex for rational decision, or because evidence introduced 
on one cause .. ill so tend to prejudice the trier of fact that it will 
be unlikely to render a fair decision on any other cause. These 
latter problems which are certainly not obviated by the current atbi
trary categories can be avoided by resort to Code of Civil Procedure 
section 1048 which permits the court, in its discretion, to sever any 
action. [Friedenthal, The Need to Revise California Provisions Regard-
ing Joinder of Claims, Counterclaims, and Cross-Co ints 12 (mimeo-
graphed draft 1970. 
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Separate statement of causes. Section 427 requires generally that each 

cause of action be separately stated. It has been asserted that the require-

ment--especially as to causes arising out of the same transaction or occurrence--

tends to "encourage prolixity and uncertainty in the statement of the facts 

constituting the cause or causes of action-.',l6 And, it might be noted that, if 

the separate statement requirement were eliminated and confusion resulted be-

cause the causes of action were not separately stated, the defect could be 
17 

reached by demurrer for uncertainty. Nevertheless, the Commission has con-

eluded that the separate statement requirement may provide clarity--whether or 

not the cause joined arises out of the same transaction or occurrence--and has 

16. 2 Witkin, California Procedure Pleading § 497 (1954). Witkin elaborates: 

No doubt it is desirable to require the plaintiff to state his causes 
of action separately and not in a confusing hodgepodge, but the dis
tinct ground of uncertainty (infra, § 498) should be sufficient to 
take care of that defect. The demurrer for lack of separate state
ment goes much further and would condemn a pleading which is a model 
of organization, brevity and clarity, and which sets forth all the 
essential facts without repetition or needless admixture of legal 
theory. Under the primary right test of the cause of action the 
same acts or events may invade several rights and give rise to 
several causes of action. To withstand demurrer the complaint must 
either repeat or incorporate Qy reference the same facts in separate
ly stated counts, so that each count will be complete in itself. (See 
supra, §§ 149, 204.) The difficulty of distinguishing between truly 
separate causes of action and the same cause pleaded in accordance 
with different legal theories (see supra, § 181) leads the pleader 
to err on the safe side and set forth as many "causes of action" as 
he can think of. In order to make the separate causes. appear 
distinct, legalistic terminology appropriate to the different 
theories is employed in drafting the counts, with the result that 
many of the same facts are confusingly restated in different language. 
In brief, the requirement of separate statement, and its correspond
ing ground of demurrer, encourage prolixity and uncertainty in the 
statement of the facts constituting the cause or causes of action. 

17 2 Witkin, California Procedure Pleading § 497 (1954). 
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determined that the requirement should be retained; but the present statutory 

17a 
exceptions to the separate statement requirement should not be continued. 

Mandatory joinder of causes. Where one person files an action against 

another, and either of them has a cause of action against the other arising 

from the same transaction or occurrence as the cause filed, he should be re-

quired to assert such cause in the action; otherwise it should be deemed waived 

and all rights thereon extinguished. California does not now have such a statu-

18 tory requirement applicable to plaintiffs. However, the trial of one cause 

ordinarily will involve the same witnesses, if not the identical issues, as the 

trial of another cause arising out of the same transaction or occurrence. As a 

practical matter, the plaintiff seldom fails to plead all causes arising out of 

the same transaction or occurrence, both for the sake of convenience and because 

he fears that the rules of res Judicata or collateral estoppel may operate to 

bar any causes he does not plead. The recommended rule is consistent with Sec-

tion 439 of the Code of Civil Procedure which makes compulsory any counterclaim 

arising from the same transaction as that upon which the plaintiff's claim is 

based. Adoption of the rule would clarify the law by avoiding the need to rely 
19 

on the uncertain rules of res Judicata and collateral estoppel to determine 

whether a cause is barred by failure to assert it in a prior action. ~re im-

portant, it would avoid the possibility that the parties to a lawsuit will fail 

to dispose of all claims ariSing out of the same transaction or occurrence 1n 

one action. 

l7a. The last paragraph of Section 427 provides an exception to the separate 
statement requirement for the husband's consequential damages in an action 
brought by the husband and wife for damages for injury to the wife and an 
exception for causes of action for injury to person and property resulting 
from the same tort. See note 4, supra. 

18. 

19· 

For a discussion of the existing California law, see Friedenthal, The Need 
to Revise California Provisions Regarding Joinder of Claims, Counterclaims, 
and Cross-Complaints 21-23 (mimeographed draft 1970). 

See id. at 26-28. 
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r '- . 

JOINDER OF PARTIES 

In~roduction 

If every case involved but one plaintiff and one defendant, the rules 

governing permissive joinder of causes of action could be dealt with in 

isolation. However, in modern litigation, such a situation is probably 

the exception rather than the rule. It is essential, therefore, that the 

rules relating to joinder of parties be considered together with those re-

lating to joinder of causes. Two separate situations require considera-

tion: First, the circumstances under which parties may be joined at the 

option of the plaintiff or plaintiffs, i.e., permissive joinder and the 

effect of misjoinder; second, the circumstances under which a person should 

or must be joined, b!..:., compulsory joinder and the effect of nonjoinder. 

Permissive Joinder of Plaintiffs 

Any persons may be joined as plaintiffs under Section 378 of the Code 

of Civil Procedure if (1) they claim a right to relief with respect to the 

same transaction or series of transactions, or they have an interest in the 

subject of the action and (2) there is a common question of law or fact which 

. ~ 8 would have to be resolved if separate actions were brought. Section 37 

20. section 378 of the Code of Civil Procedure provides: 

378. All persons may be joined in one action as plaintiffs 
who have an interest in the subject of the action or in whom any 
right to relief in respect to or arising out of the same trans
action or series of transactions is alleged to exist, whether 
jointly, severally or in the alternative, where if such persons 
brought separate actions any question of law or fact would arise 
which are common to all the parties to the action; provided, that 
if upon the application of any party it shall appear that such 
joinder may embarrass or delay the trial of the action, the court 

-9-



c 
seems to have operated satisfactorily since its amendment in 1927 and needs 

no basic revision. However, it is already strikingly similar to Rule 20(a) 

of the Federal Rules of Civil Procedure which provides in psrt: 

All persons may join in one action as plaintiffs if they assert any 
right to relief • • • in respect of or arising out of the same trans
action, occurrence, or series of transactions or occurrences and if 
any question of law or fact common to all these persons will arise 
in the action. 

It should be noted that the "interest in the subject of the action" clause 

is omitted in the federal rule. It was predicted that this alternative 

ground for joinder in California "may become a dead letterl,21 In view of 

22 the broad scope granted the "transaction" clause, and the apparent failure 

of any California appellate court to rely upon the "interest in the subject" 

clause for more than 35 years, the prophecy seems fulfilled. The Commis-

i/- sion accordingly recommends that Section 378 be rephrased in conformity 

with Rule 20(a} and the present California practice. 

Permissive Joinder of Defendants 

Permissive joinder of defendants is governed generally by Sections 379 

and 379a of the Code of Civil Procedure. These sections provide in part 

that any person may be joined as a defendant "who has or claims an interest 

in the controversy adverse to the plaintiff" (Section 379) or "against whom 

the right to any relief is alleged to exist" (Section 379a). Conspicuously 

may order separate trials or make such other order as may be ex
pedient, and judgment may be given for such one or more of the 
plaintiffs as may be found to be entitled to relief, for the 
relief to which he or they may be entitled. 

21. 2 Witkin, California Procedure Pleading § 91 at 1069 (1954). 

r 22. Colla v. Carmichael U-Drive Autos, Inc., 111 Cal. App. Supp. 784, 294 
'~_. P. 378 (1930)("any occurrence between persons that may become the 

foundation of an action"). 
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c:: absent are the joinder requirements for plaintiffs that the right to relief 

arise out of the same transaction and that common questions of law or fact 

be involved. These latter restrictions have, however, been inserted by 

judicial decision.
23 

Nevertheless, the existing statutory deficiency and 

the inherent ambiguity and overlap in Sections 379 and 379a have been justly 

24 criticized. 

In contrast, Rule 20(a) of the Federal Rules'of Civil Proc~ure '~xpiicitly 

proyides the same· substantive test for joinder'of defendants as for Joinder'of 

plaintiffs. It states in part: 

All persons • • • may be joined in one action as defendants if 
there is asserted against them • • • any right to relief in respect 
of or arising out of the same transaction, occurrence, or series of 
transactions or occurrences and if any question of law or fact com
mon to all defendants will arise in the action. 

The substitution of a test for the permissive joinder of defendants based on 

23. See Hoag v. Superior Court, 207 Cal'. App.2d 611, 24 Cal. Rptr. 659 (1962), 
quoting with approval a statement ~rom Chadbourn, Grossman, and Van 
Alstyne that "the holdings seem to demand that there be some sort of 
factual 'nexus' connecting or associating ·tll! claims pleaded against 
the several defendants." 

24. Chadbourn, Grossman, and Van.:.Illstyne state·that, "it would seem to be desir
able to amend the provisions governing joinder of defendants so that 
whatever requirements are intended will be express and not hidden in 
the implications of decisional law." California Practice § 618 at 
536 (1961). 

Mr. Witkin comments, "tha1Ywe have Uberal joinder rules [as to 
defendants), but too many of them and little integration." 2 Witkin, 
California Procedure Pleading § 93 at 1071 (1954). 

More outspoken is the . San Francisco Bar.~ssociati on. The Associa
tion has proposed a resolution to the 1970 Conference of State Bar Dele
gates which would BUbstit~'provisions for permissive joinder of parties 
similar to Federal Rule:20. In support of their resolution, they state: 

The present statutory' Tules ·are impossillle for the practicing at
torney to follow without unnecessary guesswork and extensive legal 
research. The Code of Civil Procedure should be a clear and con
cise guide for-the Att--orney drafting pl.eadings and planning litiga
tion. -11-



c 
Federal Rule 20(a) would not change existing California practice but would pro-

vide clear and concise statutory guidelines. The Commission recommends that 

this be done. 

Because revision of Section 379 to conform to Federal Rule 20( a} would 

25 
eliminate any need for Section 379c of the Code of Civil Procedure, the Com-

26 
mission recommends that Section 379c be repealed. 

Special StatutOry PrOVisions for Permissive Joinder 

27 28 Section 378 was amended and Section 379a was added in 1927 to liberal-

ize the then existing statutory rules. The old restrictive provisions were 

25. Section 379c of the Code of Civil Procedure provides: 

379c. Where the plaintiff is in doubt as to the person from 
whom he is entitled to redress, he may join two or more defendants, 
with the intent that the question as to Which, if any, of the 
defendants is liable, and to what extent, may be determined between 
the parties. 

26. Federal Rule 20(a) provides that, "all persons ••• may be joined in 
one action as defendants if there is asserted against them .•• in 
the alternative, any right to relief ..•. " The latter provision 
for joinder in the alternative would encompass any situation now 
covered by California Code of Civil Procedure Section 379c. See 
Kraft v. Smith, 24 Ca1.2d 124, 148 P.2d 23 (1944). See generally 
2 Witkin, california Procedure Pleading §§ 96, 97 (1954). 

27. Cal. Stats. 1927, Cb. 386, p. 631. 

28. cal. Stats. 1927, Cb. 259, p. 477. 
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c 
subject to several express statutory exceptions set out in Sections 381,29 

30 31 
383, and 384. These sections are now simply deadwood inaSllnlch as they 

merely authorize joinder that is permissible under Sections TI8, TI9, and 
32 

379a. Any comprehensive revision of the statute relating to joinder of 

parties should include the elimination of these vestiges of an earlier day, 

.and the Commission recOl7lllends that these three sections be repealed. 

29. Section 381 of the Code of Civil Procedure provides: 

381. Any two or more persons claiming any estate or interest in 
lands under a common source of title, whether holding as tenants in 
common, joint tenants, coparceners, or in severalty, may unite in an 
action against any person claiming an adverse estate or interest there
in, for the purpose of determining such adverse claim, or if [of] 
establishing such common source of title, or of declaring the same to 
be held in trust, or of removing a cloud upon the same. 

30. Section 383 of the Code of Civil Procedure provides: 

383. Persons severally liable upon the same obligation or instru
ment, including the parties to bills of exchange and promissory notes, 
and sureties on the same or separate instruments, may all or any of 
them be included in the same action, at the option of the plaintiff; 
and all or any of them join as plaintiffs in the same action, concern
ing or affecting the obligation or instrument upon which they are 
severally liable. Where the same person is insured by two or more in
surers separately in respect to the same subject and interest, such 
person, or the payee under the policies, or the assignee of the cause 
of action, or other successor in interest of such assured or payee, may 
join all or any of such insurers in a single action for the recovery of 
a loss under the several policies, and in case of Judgment a several 
judgment must be rendered against each of such insurers according as 
his liability shall appear. 

31. Section 384 of the Code of Civil Procedure provides: 

32· 

384. TENANTS IN COMMON, ETC., MAY SEVER IN BRINGlNG OR DEFElIDING 
ACTIONS. All persons holding as tenants in common, joint tenants, or 
coparceners, or any number less than all, may jointly or severally com
mence or defend any civil action or proceeding for the enforcement or 
protection of the rights of such party. 

See 1 Chadbourn, Grossman & Van Alstyne, California Practice § 615 (1961); 
2 Witkin, California Procedure Pleading §§ 92, 93 (1954). 
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C Separate Trials 

c 

The liberal rules of permissive joinder permit parties to be brought to-

gether in one action who are not interested in all of the issues to be tried. 

Situations can and do arise where joinder might cause undue hardship to a 

psrty or create unnecessary confusion or complexity at trial.33 Accordingly, 
34 ·35 

the provisions governing joinder of both plaintiffs and defendants pro-

vide for judicial control through severance where necessary. 36 Similarly 

where the scope of these rules has been exceeded and misjoinder occurs, the 
Jr 

court will order severance for trial. No substantive change in these rules 

is required or desirable, but the Commission recolllllle!lds that the present pro-

visions be consolidated. 

Compulsory Joinder 

We turn now from the question who may· be joined if the plaintiff chooses 

to the question who must or should, if possible, be joined in an action. In 

33· 

34. 

See generally 1 Chadbourn, Grossman & Van Alstyne, California Practice 
§ 622 (1961); 2 Witkin, California Procedure Pleading § 98 (1954). 

Section 378, dealing with joinder of plaintiffs, provides in part: 

II]f upon the application of any party it shall appear that such 
joinder may embarrass or delay the trial of the action, the court 
may order separate trials or make such other order as may be ex
pedient • • • • 

35. Section 379b, dealing with joinder of defendants, provides in part: 

[T]he court may make such order as may appear just to prevent any 
defendant from being embarrassed or put to expense Qy being re
quired to attend any proceedings in which he may have no interest. 

36. 

37· 

A similar rule with respect to discretionary severance prevails under 
the Federal rules. Rule 20(b) provides: 

The court may make such orders as will prevent a party from 
being embarrassed, delayed, or put to expense by the inclusion of 
a party against whom he asserts no claim and who asserts no claim 
against him, and may order separate trials or make other orders to 
prevent delay or prejudice. 

See Haag v. Superior Court, 207 Cal. App.2d 611, 24 Cal. Rptr. 659 (1962). 
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c 
California, two separate statutes deal with the question. Section 3B2 of the 

Cede of Civil Procedure sets forth the old common law rule as fOllOWS: 3B 

Of the parties to the action, those who are united in interest must 
be joined as plaintiffs or defendants • • • • 

Section 389 attempted to restate the developing California case law as follows: 

A person is an indispensable party to an action if his absence will 
prevent the court from rendering any effective judgment between the parties 
or would seriously prejudice any party before the court or if his interest 
would be inequitably affected or jeopardized by a judgment rendered between 
the parties. 

A person who is not an indispensable party but whose joinder would 
enable the court to determine additional causes of action arising out 
of the transaction or occurrence involved in the action is a condition
ally necessary party ••• 

Neither provision appears satisfactory. Section 382 does not even make 

clear that it contemplates the joinder of additional parties. More critically, 
,r 
\.... as a guide, Section 3B2 is both incomplete and unsafe. Thus, on the one hand, 

one can be an indispensable or necessary perty in the absence of a unity in 
39 

interest. On the other hand, the presence of a unity in interest does not 

always render a person either indispensable or necessary. 40 

38. Section 3B2 also deals with the joining of an involuntary plaintiff and 
representative or class actions. These matters are not within the scope 
of the Commission's study and no change is made with respect to these 
matters in the legislation recommended by the Commission. 

39. See Child v. State Personnel Board, 97 Cal. App.2d 467, 218 P.2d 52 (1950). 
In an action brought by an unsuccessful candidate against the members of 
the Personnel Board, to cancel a civil service examination and eligibili
ty lists based thereon, all the successful candidates were held to be in
dispensable parties. However, they do not seem to have been united in 
interest in the usual sense of the term with either plaintiff or defendants. 

40. See Williams v. Reed, 113 Cal. App.2d 195, 204, 248 P.2d 147, (1952) 
(joint and seversl obligors may be sued individually). See generally 
1 Chadbourn, Grossman & Van Alstyne, California Practice § 593 at 517 
(1961); 2 Witkin, California Procedure Pleading § 76 at 1053 (1954). 
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Section 389 was amended to its present form in 1957 upon the recommenda-
41 

tion of the Law Revision COmmission. As indicated sbove, the amended sec-
42 

tion merely attempted to clarify and restate existing case law. However, 

43 
the section was, with some merit, critically received. For example, the 

second paragraph directs the joinder of persons whenever it would enable the 

court "to determine additional causes of action arising out of the transac-

tion or occurrence involved in the action." It has been noted that a broad 

literal reading of Section 389 "would mean that every person permitted to be 
44 

joined would have to be jOined." The Commission obviously did not intend 
45 

this language to be so broad, and it has not been so interpreted. The Com-

mission has accordingly reconsidered Section 389 and the purposes compulsory 

joinder should serve. Section 389 presently attempts not only to avoid 

prejudice to the parties but also to promote the general convenience of the 

CQllrts by preventing a multiplicity of suits. The attempt to accomplish 

these purposes presents not only drafting problems, but problems of enforce-

ment and the possibUity of stimulating unnecessary litigation as well. A 

41. See RecOllimendatiOD and Stu Relating to Bringing New Parties Into Civil 
Actions, 1 Cal. L. Revision Comm'n Reports, M-l to M- 1957. 

See 1S:. at M-5, M-6. 

See Comments, Bringing New Parties Into Civil Actions in California, 46 
Cal. L. Rev. 100 (1958); Joinder of Parties in Civil Actions in California, 
33 So. Cal. L. Rev. 428 (1960). 

44. Friedenthal, The Need to Revise California Provisions Regard:tng Joinder 
of Claims, Counterclaims, and Cross-Complaints 32 (mimeographed draft 
1970) . 

45. See, e.g., Duval v. Duval, 155 Cal. App.2d 627, 318 p.2d 16 (1957). 



c 
different approach is offered by Rule 19 of the Federal Rules of Civil Pro-

46 
cedure. Rule 19 limits compulsory joinder to those situations where the 

absence of a person may result in substantial prejudice to that person or 

46. Rule 19 provides: 

JOINDER OF PERSONS NEEDED FOR JUST ADJUDICATION 

(a) Persons to be Joined if Feasible. A person who is subject to 
service of process and whose joinder will not deprive the court of jQ
risdiction over the subject matter of the action shall be joined as a 
party in the action if (1) in his absence complete relief cannot be ac
corded among those already parties, or (2) he claims an interest rela
ting to the subject of the action and is so situated that the disposi
tion of the action in his absence may (1) as a practical matter impair 
or impede his ability to protect that interest or (ii) leave any of the 
persons already parties subject to a SUbstantial risk of incurring 
double, multiple, or otherwise inconsistent obligations by reason of 
his claimed interest. If he has not been so joined, the court shall 
order that he be made a party. If he should join as a plaintiff but 
refuses to do so, he may be made a defendant, or, in a proper case, an 
involuntary plaintiff. If the joined party objects to venue and his 
joinder would render the venue of the action improper, he shall be dis
missed from the action. 

b Determination by Court Whenever Joinder not Feasible. If a 
person as described in subdivision a 1 - 2 hereof cannot be made 
a party, the court shall determine whether in equity and good con
science the action should proceed among the parties before it, or 
should be dismissed, the absent person being thus regarded as indis
pensable. Tbe factors to be considered by the court include: first, 
to what extent a judgment rendered in the person's absence might be 
prejudicial to him or those already parties; second, the extent to 
which, by protective provisions in the judgment, by the shaping of 
relief, or other measures, the prejudice can be lessened or avoided; 
third, whether a judgment rendered in the person's absence will be 
adequate; fourth, whether the plaintiff will have an adequate remedy 
if the action is dismissed for nonjoinder. 

(c) Pleading Reasons for Nonjoinder. A pleading asserting a 
claim for relief shall state the names, if known to the pleader, of 
any persons as described in subdivision (a)(1)-(2) hereof who are 
not joined, and the reasons why they are not joined. 

(d) Exception of Class Actions. This rule is subject to the 
provisions of Rule 23. 
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to the parties already before the court. It is generally recognized that 

this rule has satisfactorily dealt with one of the most difficult problem 

areas of civil procedure. On balance, the approach of the federal rules 

appear~ to be the more desirable one. The Commission accordingly recom

mends that Section 382 be revised to delete the clause cited above and 

that Section 389 be revised to conform substantively to Federal Rule 19. 

-18-



COONTERCLAIMS AND CROSS-COMPLAINTS 

Background 

Under existing California law, a defendant may find that arbitrary limits-

tions preclude him from asserting in the same action a claim he has against the 

plaintiff. Even where he is permitted to assert his claim in the same action, 

he must determine whether he should plead it as an affirmative defense, a 

counterclaim, or a cross-complaint, and whether it is a compulsory counterclaim. 

~y a cross-complaint, under Code of Civil Procedure Section 442, a defendant 

seeks affirmative relief, against any person, on a claim arising out ef the same 

transaction or occurrence as the claim asserted against him. By a counterclaim, 

under Code of Civil Procedure Section 438, the defendant asserts a claim which 

"must tend to diminish or defeat the plaintiff's recovery" and which "must 

exist in favor of a defendant and against a plaintiff between whom a several 

judsment might be had in the action." Where his counterclaim "arises from the 

transaction set forth in the complaint," and in no other case, his claim will 

be deemed a compulsory counterclaim under Code of Civil Procedure Section 4~, 

and he will be barred from maintaining an independent action against the 

plaintiff on the claim. 

Thus, the defendant's claim may qualify either as a counterclaim under 

Seetion 438, a cross-complaint under Section 442, as neither, or as both. 47 

Both the counterclaim and cross-complaint serve the same general purpose: 

One of the objects of the reformed or code procedure is to sim
plify the pleadings and conduct of actions, and to permit of the 
settlement of all matters of controversy between the parties in 
one action, so far as may be practicable. And to this end most 
of the codes have provided that the defendant, in an action may, 
by appropriate pleadings, set up various kinds of new matter, or 
cross-claims, which must otherwise have been tried in separate 
actions. Generally speaking, in most~!lf the states this new 

-19-
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c 
The technical distinctions created by the different provisions for counter-

claims and for cross-complaints create problems f~r both the defendant and 

the plaintiff. The defendant must determine how he should plead his claim--

as an affirmative defense, counterclaim, or cross-complaint--and also whether 

his claim is a compulsory counterclaim. Without regard to how the defendant 

designates his pleading, the plaintiff must determine whether the defendant's 

claim is properly an affirmative defense or counterclaim (which need not be 

answered) or a cross-complaint (which requires an answer). The defendant may 

avoid worry, and perhaps time and effort, by simply pleading his claim as 

both a cross-complaint and a counterclaim. This throws the problem of distinc-

tion upon plaintiff or, if pl:.intiff chooses simply to answer without making 
48 

distinctions, upon the court. On one hand, the present system invites 

confusion, which may Jeopardize valid claims; on the other, a multiplicity of 

pleadings, which is unnecessary. 

matter :Is broad enough to embrace all controversies which upon 
previous statutes might have been the subject of setoff, and all 
claims which under the adjudication of courts might have been inter
posed.as defenses by way of recoupment, and secures to a defendant 
all the relief which an action at law, or a bill i.l equity, or a 
cross-bill would have secured on the same state of facts prior to 
the adoption of the code. The object of these remedial statutes is 
to enable, as far as pOSSible, the settlement of cross-claims between 
the same parties in the same action, so as to prevent a multiplicity 
of actions. [Pacific Finance Corp. v. Superior Court, 219 Cal. 179, 
182, 25 P.2d 983, (1933).) 

48. The California courts have attempted to meet these problems by an extremely 
liberal rule of construction. The court will sometimes disregard the 
designation given the pleading by the defendant--and, if necessary, the 
construction placed on the pleading by the plaintiff--and will lodk to the 
substance of the claim to decide what designation is proper for the plead
ing under the facts. 2 Witkin, California Procedure Pleading § 570 at 
1576 (1954). As Witkin notes: "This may mean one of two things: If the 
cross-claim cOomes under only a single claSSification, the court will 
reclassify and treat it as what it should be. But if the claim comes 
under more than one classification, the court will treat it as a counter
claim or cross-complaint or affirmative defense to reach the most 
desirable result in the particular case. " ~ (emphasis in original). 
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Recanmendations 

No useful purpose is served by the present California system of separate, 

but overlapping, counterclaims and cross-complaints. In contrast to the 

complex California scheme, in the great majority of jurisdictions any cross-

claim is dealt with under a single set of rules. Under the Federal Rules of 

Civil Procedure49 and other modern provisions, any cause of action which one 

49. ~, Rule 13 of the Federal Rules of Civil Procedure, which provides: 

COUNTERCLAIM AND CROSS-CLAIM 

(a) CompulSOry Counterclaims. A pleading shall state as a 
counterclaim any claim which at the time of serving the pleading the 
pleader has against any opposing party, if it arises out of the trans
action or occurrence that is the subject matter of the oppOSing par
ty's claim and does not require for its adjudication the presence of 
third parties of wham the court cannot acquire jurisdiction. But the 
pleader need not state the claim if (1) at the time the action was 
canmenced the claim was the subject of another pending action, or 
(2) the opposing party brought suit upon his claim by attachment or 
other process by which the court did not acquire jurisdiction to ren
der a personal judgment on that claim, and the pleader is not stating 
any counterclaim under this Rule 13. 

(b) Permissive Counterclaims. A pleading may state as a counter
claim any claim against an opposing party not arising out of the trans
action or occurrence that is the subject matter of the opposing party's 
claim. 

(c) Counterclaim Exceeding Opposing Claim. A counterclaim may 
or may not diminish or defeat the recovery sought by the opposing 
party. It may claim relief exceeding in amount or different in kind 
fram that sought in the pleading of the opposing party. 

Cd) Counterclaim Against the United States. 
not be construed to enlarge beyond the limits now 
right to assert counterclaims or to claim credits 
States or an officer or agency thereof. 

These rules shall 
fixed by law the 
against the United 

Ce) Counterclaim Maturing or Acquired After Pleading. A claim 
which either matured or was acquired by the pleader after serving his 
pleading may, with the permission of the court, be presented as a 
counterclaim by supplemental pleading. 

(r) Omitted Counterclaim. When a pleader fails to set up a 
counterclaim through oversight, inadvertence, or excusable neglect, 
or when justice requires, he may by leave of court set up the counter
claim by amendment. 

-21-
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party has against an opposing party may be brought as a counterclaim, regard

less of its nature. 5O 

California should adopt a single form of pleading--to be called a cross

complaint5l __ that would be available against plaintiffs, codefendants, and 

strangers, would embody the relief now available by countercl,aim and cross-

complaint, and would eliminate technical requirements that serve no useful 

purpose. 

(g) Cross-Claim Against Co-Party. A pleading may state as a cross
claim any claim by one party against a co-party arising out of the trans
action or occurrence that is the subject matter either of the original 
action or of a counterclaim therein or relating to any property that is 
the subject matter of the original action. Such cross-claim may include 
a claim that the party against whau it is asserted is or may be liable 
to the cross-claimant for all or part of a claim asserted in the action 
against the cross-claimant. 

{h} Joinder of Additional Parties. Persons other than those made 
parties to the original action may be made parties to a counterclaim 
or cress-claim in accordance with the provisions of Rules 19 and 20. 

S arate Trials· Se arate Ju nts. If the court orders 
separate trials as provided in Rule , judgment on a counterclaim 
or cross-claim may be rendered in accordance with the terms of Rule 
54(b) when the court has jurisdiction so to do, even if the claims 
of the opposing party have been dismissed or otherwise disposed of. 

50. See Friedenthal, The Need to Revise California ProviSions 
Joinder of Claims, Counterclaims, and Cross-Complaints 2 
draft 1970). 

51. The term "cross-complaint" has been chosen to designate the single form 
of pleading because the pleading is to be treated the same in substance 
as a complaint. The term implies no difference frau the federal "counter
claim" under Federal Rule 13(b). There is no requirement that the "cross
complaint" arise from the same transaction or occurrence. 
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...... ,.-
The following rules should apply to the new cross-complaint: 

(1) The counterclaim should be abolished; the defendant should be per-

mitted to assert any claim he has against the plaintiff in a cross-complaint, 

regardless of its nature. This will permit the defendant to assert causes 

in a cross-complaint which today meet neither the counterclaim nor cross-

complaint requirements. But only a few claims--those which neither arise 

from the same transaction or occurrence as the plaintiff's claim nor meet 

the current counterclaim requirements52 __ Will be affected. There is no 

sound reason for excluding these claims; they can cause no more confusion 

than presently permitted counterclaims which are totally unrelated to the 

plaintiff's cause of action. Any undesirable effects that might result from 

this slight expansion of the claims that the defendant may assert against the 

plaintiff can be avoided by a severance of causes for trial. 

(2) A person against whom a cross-complaint is filed should be required 

to answer. The cross-complaint will replace the present counterclaim and 

cross-complaint. Under existing law, an answer is required to a cross-

complaint (which asserts a cause of action ariSing out of the same transaction 

as the plaintiff's cause), but none is required to a counterclaim (which may 

assert a cause of action completely unrelated to the plaintiff's cause). 

There is no justification for this distinction since a counterclaim is more 

likely to inject new matter into the litigation than a cross-complaint. An 

answer to what now constitutes a counterclaim would be useful in notifying 

the defendant and the court which of the defendant's allegations will be 

controverted and what affirmative defenses the plaintiff will rely upon at 

the trial of the defendant's claim. 

52. The "diminish or defeat" and "several judgment" requirements now 
restrict the use of a counterclaim. See Friedenthal, The Need to 
Revise California Provisions Re ardi Joinder of Claims Counter-
cas, and Cross-Complaints 3- - 1 mimeographed draft 1970). 
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(3) A party a~inst whom a cross-complaint is filed should be permitted 

tc file a cross-complaint just as if the crosp-complaint filed a~inst him 

hP.d been a complaint53 and should alap be B1i.pject to compulsory cross

comp laint rules. 

(4) A person who files a cross-complaint should be permitted and required 

to join any additional persons whom he would have been permitted or required to 

join had his cause been asserted in an independent action. 

(5) A person who files a cross-complaint should be subject to the provi-

sions relating to mandatory joinder of causes of action. 

(6) Whenever a party is sued on a cause of action arising out of the same 

transaction or occurrence, or affecting the same property, as an unpleaded 

cause which the party has a~inst either a nonadverse party or a stranger to 

the lawsuit, he should be permitted, along with his answer, to file a cross-

complaint setting forth his cause and bringing any such stranger into the law-

54 
suit. This principle has been completely accepted in California. 

53· The existing law is· unclear. Compare Great western Furniture Co. v. Porter 
Corp., 238 Cal. App.2d 502, 48 Cal. Rptr. 76 (l965)(counterclaim stated to 
be proper )(dicta), !!!!:! Carey v. Cusack, 245 Cal. App.2d 57, 54 Cal. Rptr. 
244 (l966){court indicates counterclaim not proper). 

54. California courts have held that impleader claims meet the "transaction 
and occurrence" test embodied in the cross-complaint provision. Frieden
thal, The Need to Revise California Provisions Re rdi Joinder of Claims 
Counterclaims, and Cross-Compla nts -71 ographed draft 1 They 
did so erroneously, however, misinterpreting wording which was not intended 
to go so far and, hence, which did not provide any safeguard against 
possible collusion that can occur in such a case. rd. at 65-66. 
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(7) A statutory provision should be added to provide specifically that a 

third party may claim that the person who seeks indemnity from him by a cross-

complaint is not liable on the underlying cause. This would provide protection 

against collusion on the underlying cause simi~ar to that provided by Rule 14 

of the Federal Rules of Civil Procedure. 

(8) When a cause of action asserted in a cross-complaint 1s severed for 

trial, the court should have power to transfer such cause to a more convenient 

forum for trial as an independent action. 55 california law does not permdt 

part of a case, although severed from the rest, to be transferred to a separate 

court. 

55· Cf. Friedenthal, The Need to Revise california 
Joinder of Claims OOuntercla ,and Cross

graphed drs t 19 
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c CONSISTENT PROCEDURAL TREATMENT OF ORIGINAL AND CROSS-CLAIMS 

To eliminate the inconsistency, lsck of coherence, and confusion of the 

existing statutory provisions, the Commission recommends that a consistent 

set of rules be adopted to apply to every situation where one person asserts 

a cause of action a~inst another, whether the cause is asserted in a com-

plsint or in the new, expanded cross-complaint. These rules should be based 

on the basic principle that, where one person asserts a cause of action a~inst 

another, re8Srdless of whether they were original parties to the action, the 

person ssserting the cause and the person against whom it is asserted will be 

treated in substance as plaintiff and defendant, respectively, with all the 

obli8Stions and rights that they would have had had the cause been instituted 

as 80 independent action. 

Adoption of this basic principle would permit simplification of the 

existing procedure for pleading causes and responding to pleadings requesting 

affirmative relief and would eliminate most of the practical problems of 

current California practice regarding joinder and counterclaims and cross-

complaints. Often it is fortuitous whether or not a person sues or is sued 

on a counterclsim or cross-complsint rather than in an independent action. 

It my simply involve a race to the courthouse. There is no sound reason to 

treat parties to the new cross-complsint--which will replsce the present dual 

system of counterclsims and cross-complsints--any differently than they would 

have been treated in a separate suit. 

The recommended basic principle has been followed in drafting the legis-

lstion recommended by the Commission. The most significant effect is that the 

pr~visions relating to pleadings requesting relief (complsints and the new 

cross-complaint) have been consolidated and made uniform, and the provisions 

relsting to objections to complaints and to denials, and defenses have' 

been made applicable to all pleadings requesting relief. 
-26-



PROPOSED LEGISLATION 

The Commission's recommendations would be effectuated by the enactment of 

the following measure: 

An act to amend Section 1692 of the Civil Code, to amend Sections 111h, l17r, 

318, 379, 382, 389, 396, 435, 437c, 581, 626, 631.8, 666, 871.2, 871.3, 

and 811.5 of, to add Sections 379.5, 422.10, 422.20, 422.30, 

422.40, and 1048.5 to. to add Chapter 2 (commencing with 

Section 425.10) apd£bapter 3 (cgmmensing with Section 430,10) 

to Title 6 of Part 2 of. to add a new chapter heading 

immediately preceding Section 435 of, to add a new chapter heading 

immediately preceding Section 437c of, and to repeal Sections 3796, 

379b, 379c, 381, 383, 384, 422, 430, 431, 431.5, 432, 433, 434, 437, 

437a, 437b, 437d, 438, 439, 440, 441, 442, 462, and 463 of, to repeal 

Chapter 2 (commencing with Section 425) of Title 6 of Part 2 of, to 

repeal the heading for Chapter 3 (commencing with Section 430) of Title 

6 of Part 2 of, to repeal the heading for Chapter 4 (commencing with 

Section 437) of Title 6 of Part 2 of, and to repeal Chapter 5 (commenc

ing with Section 443) of Title 6 of Part 2 of, the Code of Civil Pro

cedure, to amend Sections 3522 and 3810 of the Revenue and Taxation 

Code, and to amend Sections 26304, 26305, 37161, 37162, and 51696 of 

the water Code, relating to civil actions and proceedings. 

The people of the State of California do enact as follows: 
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Civil Code Section 1692 (Conforming Amendment) 

Section 1. Section 1692 of the Civil Code is amended to read: 

1692. When a contract has been rescinded in whole or in part, any 

party to the .contract may seek relief based upon such rescissioD by 

(a) bringing an action to recover any money or thing owing to him by 

any other party to the contract as a consequence of such rescission or 

for any other relief to which he may be entitled under the circumstances 

or (b) asserting such rescission by way of defense 7-eeaR~epe~atE or 

cross-complaint. 

If in an action or proceeding a party seeks relief based upon 

rescission and the court determines that the contract has not been 

rescinded, the court may grant any party to the action any other relief 

to which he may be entitled under the circumstances. 

A claim for damages is not inconsistent with a claim for relief 

based upon rescission. The aggrieved party shall be awarded complete 

relief, including restitution of benefits, if any, conferred by him as 

a result of the transaction and any consequential damages to which he is 

entitled; but such relief shall not include duplicate or inconsistent 

items of recovery. 

If in an action or proceeding a party seeks relief based upon re-

scission, the court may require the party to whom such relief is granted 

to make any compensation to the other Which justice may require and may 

otherwise in its judgment adjust the equities between the parties. 

Comment. The amendment of Section 1692 merely deletes the reference to a 

"counterclaim." Counterclaims have been abolished; claims that formerly were 

asserted as counterclaims are now asserted as cross-complaints. See Code of 

Civil Procedure Section 428.80. -28-



Code of Civil Procedure Section 117b (Conforming Amendment) 

• Sec. 2. Section 117h of the Code of Civil Procedure is amended to 

read: 

117h. No formal pleading, other than the said claim and notice, shaL 

be necessary and the hearing and disposition of all such actions shall be 

informal, with the sole object of dispensing speedy justice between the 

parties. The defendant in any such action may file a verified aaswep 

cross-complaint stating any new matter which shall constitute a eeYB~ep-

elaia cause of action against the plaintiff ; a copy of such aRSWSP 

cross-complaint shall be delivered to the plaintiff in person not later 

than 48 hours prior to the hour set for the appearance of said defendant 

in such action. The provisions of this code as to ee~8~epelaias crosa-

Complaints are hereby made applicable to small claims courts, so far as 

included within their jurisdiction. Such SRSWSF cross-complaint shall be 

made on a blank substantially in the following form: 

In the Small Claims Court of •••••• , County of •••••• , State of 

California. 

. . . . . . . ..... , Plaintiff, ) 
vs. ~ Defendant. . . . . . . . ..... , 

geYB~eFela!M Cross-complaint of Defendant. 

State of California, ) 
) ss. 
) 

County of •••.•• , ) 

•••••••••••••• , being first duly sworn, deposes and says: That said 

plaintiff is indebted to said defendant in the sum of •••••• ($ ...... ) 

for ••.••. , which amount defendant prays ~ be allowed aB-a-ee~8~epelatm 

to the defendant against the elaia-ei plaintiff herein • 

• -29-



§ 117h 

Subscribed and sworn to before me this ••••••• day of •••••. , 19 •••• 

.. . . . .. .. . .. .. . .. . .. .. . .. .. .. . .. 
Judge (Clerk or Notary Public.) 

COIIlDlent. The amendment to Section l17h substitutes references to "cross-

complaint" for the former references to "counterclaim" and makes other con-

forming changes to reflect the fact that counterclaims have been abolished and 

claims formerly asserted as counterclaims are now to be asserted as cross-

complaints. See Code of Civil Procedure Section 428.80 • 

• 
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c 
Code of Civil Procedure Section 117r (Conforming Amendment) 

Sec. 3. Section 117r of the Code of Civil Procedure is amended to 

read: 

117r. If a defendant in a small claims action shall have a claim 

against the plaintiff in such action and such claim be for an amount 

over the jurisdiction of the small claims court as set forth in Section 

117, but of a nature which would be ~ subject ~e-eeH8~epe~a~m-ep ~ 

cross-complaint in such action under the rules of pleading and practice 

governing the superior court, then defendant may commence an action against 

said plaintiff in a court of competent jurisdiction and file with the 

justice of said small claims court wherein said plaintiff has commenced 

his action, at or before the time set for the trial of said small claims 

action, an affidavit setting forth the facts of the commencement of such 

action by such defendant. He shall attach to such affidavit a true copy 

of the complaint so filed by said defendant against plaintiff, and pay to 

said justice the sum of one dollar ($1) for a transmittal fee, and shall 

deliver to said plaintiff in person a copy of said affidavit and complaint 

at or before the time above stated. Thereupon the justice of said small 

claims court shall order that said small claims court action shall be 

transferred to said court set forth in said affidavit, and he shall trans-

mit all files and papers in his court in such action to such other court, 

and said actions shall then be tried together in such other court. 

The plaintiff in the small claims action shall not be required to 

pay to the clerk of the court to which the action is so transferred any 

transmittal, appearance or filing fee in said action, but shall be re-

quired to pay the filing and any other fee required of a defendant, if 

he appears in the action filed against him. 
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Comment. The amendment of Section 117r deletes the reference to a "COuntE 

claim." Counterclaims have been abolished; claims that formerly were asserted 

as counterclaims are now asserted as cross-complaints. See Code of Civil Pro-

cedure Section 426.80. 

.-'----'-
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Code of Civi1 Procedure Section 318, Permissive joinder of plaintiffs 

Sec, 4, Section 378 of the Code of Civil Procedure is amended 

to read: 

378,' AU-l'ep!l81i8-Jllay-ee-~8;ilie<i.-;i1i-8Iie-aeU8li-a8-19la;iRUi'f!l-wB8-ftaVe 

aR-;iIi~epe!l~-iR-~li.e-!l~e~ee~-8f-~Be-ae~i8R-ep-iR-wB8m-aRY-p;igli.~-~8-pelief 

;iB-P8S1gee~-~8-8P-aPisiBg-8a~-8f-~Be-saM8-~~B!lae~;i8R-8P-!lepie8-8f-~pali!l

ae~!8Bs-i8-allege<i.-~8-eKi8~~-wBe~Bep-d8iB~lY7-8evepally-8P-!B-~Ae-al~eF

B8~!ve,-vaepe-!f-saea-l'eps8Bs-ep8~~-sel9Bpa~e-ae~;i8B8-aRY-~aes~i8B-8f 

lav-&p-fae~-veal<i.-apise-waieB-aP8-e8mm8B-~8-all-~li.e-l9BP~;ies-~8-~Be 

ae~i8Rl-19P8V!8e<i.,-~fta~-!f-a198B-tae-apl'liea~i8R-8f-aRY-l9BP~Y-i~-!lftall 

aPJle8p-~~-!l~eB-d8iB8ep-may-emeappa88-8P-<i.elay-~Be-~pial-ef-~Be-ae~i8Bl 

*Be-~-may-8P<i.ep-8el9B~~e-tpia18-ep-Jllake-!laeB-~BeP-8P<i.ep-as-may-ee 

8Kpe<i.ieB~,-aB8-d~<i.gmeR*-may-ee-giveR-f8P-!laeB-8Re-8P-mepe-ef-~Be-19laiB

~itt!l-a8-may-ee-teaR<i.-~8-ee-eR~!tle<i.-~e-P81iet,-f8P-~Be-P8l!et-~-waieB 

li.e-ep-~Aey-may-ee-eB~itle<i.. All persons may join in one action as plain

tiffs if they assert any right to relief jOintly, severally, or in the 

alternative in respect of or arising out of the same transaction, 

occurrence, or series of transactions or occurrences and if any question 

of law or fact common to all these persons will arise in the action. It 

shall not be necessary that each plaintiff shall be interested as to 

every cause of action or as to all relief prayed for. 

Comment. Section 378 is rephrased in confo:nni ty with Rule 20( a) of the 

Federal Rules of Civil Procedure. Rmlever, it continues without substantial 

change the requirements which must be met by plaintiffs seeking to join together 

in ~ne action. Section 378 formerly provided in part that persons might be 

joined as plaintiffs "who have an interest in the subject of the action or 1n 
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§ 378 

whom any right to relief • . . arising out of the same transaction . . . is 

alleged to exist •... " The first ground has been deleted. However, the 

feilure of any court to rely on this clause for more than 35 years suggests 

that it has become a "dead letter." See 2 Witkin, California Procedure Pleading 

§ 91 (1954). The power of the court to sever causes where appropriate is now 

dealt with separately in Section 379.5.(new). 
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Code of Civil,Procedure'Section 379. Permissive joinder of defendants 

Sec. 5. Section 379 of the Code of Civil Procedure is amended to 

read: 

ieieB8aBt. All persons may be joined in one action as defendants if 

there is asserted against them jointly, severally, or in 1he alternative, 

any right to relief in respect of or arising out of the same transsction, 

occurrence', or series of trsnsactions or occurrences and if aoy question 

of law or fact common to all these persons will arise in the action. It 

shall not be necessary that each defendant shall be interested as to 

every cause of action or as to all relief prayed for. 

Comment. Section 379 is amended to provide statutory requirements for 

joinder of defendsnts which are comparable to those governing joinder of plain-

tiffs. Former Sections 379 and 379a provided liberal joinder rules but were 

strongly criticized for their uncertainty and overlap. See Chadbourn, Gross-

man & Van Alstyne, California Practice § 618 (1961); 2 Witkin, California 

Procedure Pleading § 93 (1954). Amended Section 379 substitutes the more 

understandable "transaction" test set forth in Rule 20(a) of'the 

Federal Rules of Civil Procedure. However, in so doing, the section probably 

meMly makes explicit what was impliCit in prior decisions. See Hoag v. Superior 

~, 207 Cal. App.2d 611, 24 Cal. Rptr. 659 (1962) •. For the power of the court 

to sever causes where appropriate, see Section 379.5 (new). 
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Code of Civil Procedure Section 3798 (Repealed) 

Sec. 6. Section 3798 of the Code of Civil Procedure is repealed. 

Comment. Section 379a is superseded bw Section 379. 

<---
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Code of Civil Procedure Section 379b (Repealed) 

Sec. 7. Section 379b of the Code of Civil Procedure i6 repealed. 

Comment. Section 379b is superseded by the last sentence of Section 379 

and by Section 379.5. 
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Code of Civil Procedure Section 379c (Repealed) 

Sec. 8. Section 379c of the Code of Civil Procedure is repealed. 

Comment. Section 379c is repealed as unnecessary. The authority granted 

by Section 379 to join defendants liable in the alternative is broad enough to 

encompass any situation formerly covered by Section 379c. See Kraft v. Smith, 

24 Ca1.2d 124, 148 p.2d 23 (1944). See generally 2 Witkin, California Procedure 

Pleading §§ 96, 97 (1954). 
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Code of Civil Procedure Section 379.5. Separate trials 

Sec. 9. Section 379.5 is added to the Code of Civil Procedure, to 

read: 

379.5. When parties have been joined under Section 378 or 379, 

the court rray rrake such orders as my appear Just to prevent any party 

from being embarrassed, delsyed, or put to undue expense, and my order 

separate trials or rrake such other order u the interests of justice may 

require. 

Comment. Section 379.5 continues without .ubstantive chanee the discretion 

of the court to sever causes where appropriate. See former Sections 378 and. 

379b. See generally Chadbourn, Grossman & Van Alstyne, California Practice 

i". § 622 (1961); 2 Witkin, California Procedure Pleading § 98 (1954). '!'he federal 

counterpart to Section 375.5 is Rule 20(b) of the Federal Rules of Civil 

Procedure. 
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Code of Civil Procedure Section 381 (Repealed) 

Sec. 10. Section 381 of the Code of Civil Procedure is repealed. 

3ii.--A~-twe-e~-EeFe-,e~6eRs-elatm!Rg-a~-e6~~-ep-iR~pe6~-!R 

tBe-~~ese-ef-iete~RiRg-s~ea-aivepse-ela!m,-ep-!f-~8f~-eB~8.1i6Bei-8~eft 

eemmeR-s~ee-ef-t!tle,-ep-ef-ieelaFiRg-tBe-Bame-te-\e-Beli-iR-t~6t, 

Comment. Section 381 is repealed as unnecesssry. Its express statutory 

authorization of Joinder of certain persons as plaintiffs was eclipsed in 1927 

by the revision of Section 378. See Chadbourn, Grossman & Van Alstyne, Cali

fornia Practice § 615 (1961); 2 Witkin, California Procedure Pleading § 92 

(1954 ). 
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c Code of Civil Procedure Section 382. Unwilling plaintiffs made defendants; 
class actions 

Sec. ll. Section 382 of the Code _f Civil Procedure is emended 

to read: 

iB~8P@8~-~-.@-d.iR@i-a8-,la!a~i#f8-8P-i@#@BiaB~st-.~~-i# !! the 

consent of any one who should have been joined as plaintiff cannot be 

obtained, he may be made a defendant, the reason thereof being stated 

in the complaint; and when the question is one of a common or general 

interest, of many ~rsons, or when the parties are numerous, and it 

is impracticable to bring them all bef.re the Court, one or more may 

sue or defend for the benefit of all. 

Comment. Section 382 is amended to deJ.ete the 1872 

ene.ctment of the old COiDlllon law rule of compulsory joinder. This provision 

has been superseded ~ Section 389. See Section 389 ~d Comment thereto. The 

former rule, while perhaps of some aid in determining whether one was an 

indispensable or necessary party, was an incomplete and unsafe guide. One 

could be an indispensable or necessary party in the absence of any unity in 

interest. Thus, in an action brought ~ an unsuccessful candidate against the 

members of the Personnel Board to cancel a civil service examination and 

eligibility lists based thereon, all the successful candidates were held to be 

indispensable parties. However, they do not seem to have been united in 

interest in the usual sense of the term with either plaintiff or defendants. 

See Child v. State Personnel Board, 97 Cal. App.2d 467, 218 P.2d 52 (1950). 

On the other hand, the presence of a unity in interest did not always 

r make one either an indispensable or necessary party. See Williams v. Reed, 
\ ... ~ 

113 Cal. App.2d 195, 204, 248 P.2d 147, (1952)(Joint and several obligors 
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may be sued individually). See generally 1 Chadbourn, Grossman & Van Alstyne, 

California Practice § 593 at 517 (1961); 2 Witkin, California Procedure 

Pleading § 76 at 1053 (1954). 

~ Section]82 also deals with joining an unwilling plaintiff as a 

defendant and with representative or class actions. The subjects 

are beyond the scope of the Commission's authority for study. 

Accordingly, this portion of the section was not reviewed by the 

Commission and its retention neither indicates approval of these 

provisions nor makes any change in this area of the law. 
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c 
fade of Civil. Procedure Section 383 (Repealed) 

Sec. 12. Section 383 of the Code of Civil Procedure is repealed. 

Comment. Section 383 is repealed. The section is made unnecessary Qy 

the liberal rules of permissive joinder set forth in Sections 378 (plaintiffS) 

and 379 (defendants). See generally 1 Chadbourn, Grossman & Van Alstyne, 

California Practice § 615 (1961); 2 Witkin, California Procedure Pleading 

§§ 92, 93 (1954). 

-43-

I 
J 



c 
Code of Civil Procedure Section 384 (Repealed) 

Sec. 13. Section 384 of the Code of Civil Procedure is repealed. 

Comment. Section 384 is repealed. The section is made unnecessary u,y 

the liberal rules of permissive joinder set forth in Sections 378· (plaintiffs) 

and 379 (defendants). See generally 1 Chadbourn, Grossman & Van Alstyne, 

California Practice § 615 (1961); 2 Witkin, California Procedure Pleading 

§§ 92, 93 (1954). 
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Code of Civil Procedure Section 389. Compulsory joinder of parties 

Sec. 14. Section 389 of the Code of Civil Procedure is amended 

to read: 

.epe.-getwee9-t8e-pa~les. 

geeessa~y-pa~ty. 
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wi~Bea~-~pe~aaiee-aRy-eaase-ef-ae~ieR-aS8e~ea-ey-a-pa~y-wsese-failape 

eaaBeB-ef-ae~ieB-iBvelvea;-~Re-eeap~-maY-ePaep-Be~apa~e-~pia~B-aB-~e 

(a) A person who is subject to service of process and whose joinder 

will not deprive the court of jurisdiction over the subject matter of the 

action shall be joined as a party in the action if (1) in his absence com

plete relief cannot be accorded among those already parties or (2) he 

claims an interest relating to the subject of the action and is so situ-

ated that the disposition of the action in his absence may (i) as a prac

tical matter impair or impede his ability to protect that interest or (ii) 

leave any of the persons already parties subject to a substantial risk of 

incurring double, multiple, or otherwise inconsistent obligations by reason 

of his claimed interest. If he has not been so jOined, the court shall 

order that he be made a party. 
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(b) If a person as described in subdivision (a)(l) or (2) cannot be 

made a party, the court shall determine whether in equity and good con

science the action should proceed among the parties before it, or should 

Ee dismissed, the absent person being thus regarded as indispensable. The 

factors to be considered by the court include: (1) to what extent a judg

ment rendered in the person's absence might be prejudicial to him or those 

already parties; (2) the extent to which, by protective provisions in the 

judgment, by the shaping of relief, or other measures, the prejudice can 

be lessened or avoided; (3) whether a judgment rendered in the person's 

absence will be adequate; (4) whether the plaintiff or cross-complainant 

will have an adequate remedy if the action is dismissed for nonjoinder. 

(c) A complaint or cross-complaint shall state the names, if known 

to the pleader, of any persons as described in subdivision (a)(l) or (2) 

who are not joined, and the reasons why they are not joined. 

(d) Nothing in this section affects the law applicable to class 

actions. 

Comment. Section 389 is revised to substitute practically in its entirety 

Rule 19 of the Federal Rules of Civil Procedure for former Section 389. Basic

ally, as amended, Section 389 requires joinder of persons materially interested 

in an action whenever feasible. In certain instances, joinder cannot be accom-

plished because it would deprive the court of subject matter jurisdiction. For 

example, the federal courts have exclusive jurisdiction over proceedings against 

foreign consuls or vice consuls (28 U.S.C.A. § 1351) and, more importantly, 

suits against the United States under the Federal Tort Claims Act. See 28 

U.S.C.A. §§ 1346(b), 2679. In other situations, joinder will be impossible 

because personal jurisdiction over the party cannot be achieved. 
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When joinder cannot be accomplished, the circumstances must be examined and 

a choice made between proceeding on or dismissing the action. The adequacy of 

the relief that may be granted in a person's absence and the possibility of prej-

uUce .... 0 either such person or the parties before the court are factors to be 

considered in making this choice. However, a person is regarded as indispensable 

only in the conclusory sense that in his absence the court has decided the ac-

tion should be dismissed. Where the decision is to proceed, the court has the 

power to make a legally binding adjudication between the parties properly before 

it. 

Under the former law, an indispensable party had to be joined in the 

action; until and unless he was, the court had no jurisdiction to proceed 

with the case. See,~, Irwin v. City of Manhattan Beach, 227 Cal. App.2d 

634 (1964). This absolute rule has been changed; however, practically speak-

ing, the change is perhaps more one of emphasis. The guidelines provided in 

Section 389 are substantially those that have guided the courts for years. 

See Bank of California v. Superior Court, 16 Cal.2d 516 (1940). These guide-

lines should require dismissal in the same circumstances where formerly a 

person was characterized as indispensable. 

As noted above, Section 389 has been revised to conform substantially to 

Rule 19 of the Federal Rules of Civil Procedure. Accordingly, the explanatory 

note prepared by the Advisory Committee in conjunction with the amendment of 

Rule 19 in 1966 is particularly helpful in describing the nature and effect of 

Section 389. This explanatory note is set out below with appropriate deletions 

and additions: 
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§ 389 

General Considerations. 

Whenever feasible the persons materially interested in the subject 
of an action--see the more detailed description of these persons in the 
discussion of new subdivision (a) below--should be joined as parties so 
that they may be heard and a complete disposition made. When this com
prehensive joinder cannot be accomplished--a situation which may be en
countered • • • because of limitations on service of process [and] sub
ject matter jurisdiction • • • --the case should be examined pragmatically 
and a choice made between the alternatives of proceeding with the action 
in the absence of particular interested persons, and dismissing the ac
tion. 

Even if the court is mistaken in its decision to proceed in the 
absence of an interested person, it does not by that token deprive it
self of the power to adjudicate as between the parties already before 
it through proper service of process. But the court can make a legally 
binding adjudication only between the parties actually joined in the 
action. It is true that an adjudication between the parties before the 
court may on occasion adversely affect the absent person as a practical 
matter, or leave a party exposed to a later inconsistent recovery by the 
absent person. These are factors which should be considered in deciding 
whether the action should proceed, or should rather be dismissed; but 
they do not themselves negate the court's power to adjudicate as between 
the parties who have been joined. 

Defects in the Original Rule. 

The foregoing propositions were well understood in the older equity 
practice, see Hazard, Inde ensable Part : The Historical Ori in of a 
Procedural Phantom, 61 Colum. L. Rev. 125 19 1 , and Rule 19 could be 
and often was applied in consonance with them. But experience showed 
that the [original} rule was defective in its phrasing and did not point 
clearly to the proper basis of decision. 

* * * * * 

The Amended Rule 

New subdivision (a) defines the persons whose joinder in the action 
is desirable. Clause (l) stresses the desirability of joining those per
sons in whose absence the court would be obliged to grant partial or 
"hollow" rather than canplete relief to the parties before the court. 
The interests that are being furthered here are not only those of the 
parties, but also that of the public in avoiding repeated lawsuits on 
the same essential subject matter. Clause (2)(i) recognizes the impor
tance of protecting the person whose joinder is in question against the 
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practical prejudice to him which Eay arise through a disposition of the 
action in his absence. Clause (2)(1i) recognizes the need for consider
ing whether a party maybe left, after the adjudication, in a position 
where a person not joined can subject him to a double or otherwise in-
consistent liability. See Reed, of 
Actions,] 55 Mich. L. Rev. 327, 
~arties in the Federal Courts,] Harv. L. Rev. 1050, ; 
Developments in the Law [--Multiparty Litigation in the Federal Courts,] 
71 Harv. L. Hev. 874, 881-85 (1958). 

The subdivision (a) definition of persons to be joined is not 
couched in terms of the abstract nature of their interests "joint," 
"united," "separable," or the like. See ••• Developments in the 
Law, supra, at 880. It should be noted particularly, however, that 
the description is not at variance with the settled authorities holding 
that a tortfeasor with the usual "joint-and-several" liability is mere
ly a permissive party to an action against another with like liability. 
See 3 Moore's Federal Practice 2153 (2d ed. 1963); 2 Barron & Holtzoff, 
Federal Practice & Procedure § 513.8 (Wright ed. 1961). Joinder of 
these tortfeasors continues to be regulated by Rule 20 • • •• [Cal. 
Code Civ. Proc. §§ 378, 379. Where an indemnity action would lie 
against a third person, the California rule appears to be that the 
indemni tor is not an "indispensable," but is a "conditionally neces
sary" party. See Stackelber v. Lamb Trans • Co., 168 Cal. App .2d 174, 
335 P.2d 522 (1959. In practice, where advantageous, a defendant
indemnitee will simply join his indemnitor by cross-complaint. See 
Cal. Code Civ. Proc. §§ 428.10, 428.20.J 

If a person as described in subdivision (a)(1)-(2) is amenable 
to service of process and his joinder would not deprive the court of 
jurisdiction in the sense of competence over the action, he should be 
joined as a party; and if he has not been joined, the court should 
order him to be brought into the action. • • . 

Subdivision b .--When a person as described in subdivision (a) 
(1)-(2 cannot be made a party, the court is to determine whether in 
equity and good conscience the action should proceed among the parties 
already before it, or should be dismissed. That this decision is to be 
made in the light of pragmatic considerations has often been acknowledged 
by the courts. See Roos v. Texas Co., 23 F.2d 171 (2d Cir. 1927), cert. 
denied, 277 U.S. 587~28); Niles-Bement-Pond Co. v. Iron Moulders' 
Union, 254 U.S. 77, 80 (1920). The subdivision sets out four relevant 
considerations drawn fram the experience revealed in the decided cases. 
The factors sre to a certain extent overlapping, and they are not in
tended to exclude other considerations which may be applicable in par
ticular situations. 

The first factor brings in a consideration of what a judgment in 
the action would mean to the absentee. Would the absentee be adversely 
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affected in a practical sense, and if so, would the prejudice be 
immediate and serious, or remote and minor? The possible collateral 
consequences of the judgment upon the parties already joined are also 
to be appraised. Would any party be exposed to a fresh action by the 
absentee, and if so, how serious is the threat? See the elaborate 
discussion in Reed, jupra; cf. A.L. Smith Iron Co. v. Dickson, 141 
F.2d 3 (2d Cir. 1944 ; Caldwell Mfg. Co. v. Unique Balance Co., 18 
F.R.D. 258 (S.D.N.Y. 1955). 

The second factor calls attention to the measures by which prej
udice may be averted or lessened. The "shaping of relief" is a famil
iar expedient to this end. See,~, the award of money damages in 
lieu of specific relief where the latter might affect an absentee 
adversely. Ward v. Deavers, 203 F.2d 72 (D.C. Cir. 1953); Miller & 
Lux, Inc. v.~kel, 141 F. Supp. 41 (N.D. Calif. 1956). On the use 
of "protective provisions," see Roos v. Texas Co., supra; Atwood v. 
Rhode , 275 Fed. 513, 519 (1st Cir. 1921), 

); cf. Stumpf v. Fidelity Gas Co. , 
Cir. ; and the general statement in National 

===c.....:;.;::.:. v. Labor Board, 309 U.S. 350, 363 (1940). 

Sanetimes the party is himself able to take measures to avoid 
prejudice. Thus a defendant faced with a prospect of a second suit 
by an absentee may be in a position to bring the latter into the ac
tion by defensive interpleader. See [Cal. Code Civ. Proc. §§ 428.10, 
428.20;] Hudson v. Newell, 172 F.2d 848, 852 mod., 174 F.2d 546 (5th 
Cir. 1949); Gauss v. Kirk, 198 F.2d 83, 86 (D.C. Cir. 1952); Abel v. 
Brayton F1ying-§ervice:-rnc., 248 F.2d 713, 716 (5th Cir. 1957TtSug
gest ion of possibility of counter-claim under Rule 13(h»; cf. Parker 
Rust-Proof Co. v. Western Union Tel. Co., 105 F.2d 976 (2dlC1r. 1939), 
cert. denied, 308 U.S. 597 (1939). So also the absentee may sometimes 
be able to avert prejudice to himself by voluntarily appearing in the 
action or intervening on an ancillary basis. See Developments in the 
Law, supra, 71 Harv. L. Rev. at 882; Annot., Intervention or Subse-

uent Joinder of Parties as Affecting Jurisdiction of Federal Court 
Based on Diversity of Citizenshi , 13 A.L.R. 335 19 1 ; Johnson v. 
Middleton, 175 F.2d 535 7th Cir. 1949); Kentucky Nat. Gas Corp. v. 
Duggins, 165 F.2d 1011 (6th Cir. 1948); McComb v. McCormack, 159 
F.2d 219 (5th Cir. 1947). The court should consider whether this, in 
turn, would impose undue hardship on the absentee. (For the possi
bility of the court's informing an absentee of the pendency of the 
action, see comment under subdivision (c) below.) 

The third factor--wbether an "adequate" judgment can be rendered 
in the absence of a given person--calls attention to the extent of 
the relief that can be accorded among the parties joined. It meshes 
with the other factors, especially the "shaping of relief" mentioned 
under the second factor. Cf. Kroese v. General Steel Castings COrps., 
179 F.2d 760 (3d Cir. 1949), cert. denied, 339 U.S. 983 (1950). 

-51-



c § 389 

The fourth factor, looking to the practical effects of a dismissal, 
indicates that the court should consider whether there is any assurance 
that the plaintiff, if dismissed, could sue effectively in another forum 
where better joinder would be possible. See Fitzgerald v. Haynes, 241 
F.2d 417, 420 (3d Cir. 1957); Fouke v. Schenewerk, 197 F.2d 234, 236 
(5th Cir. 1952); cf. Warfield v. Marks, 190 F.2d 178 (5th Cir. 1951). 

The subdivision uses the word "indispensable" only in a conclusory 
sense, that is, a person is "regarded as indispensable" when he cannot 
be made a party and, upon consideration of the factors above mentioned, 
it is determined that in his absence it would be preferable to dismiss 
the action, rather than to retain it. 

A person may be added as a party at any stage of the action on 
motion or on the court's initiative ••• ; and a motion to dismiss, 
on the ground that a person has not been joined and justice requires 
that the action should not proceed in his absence, may be made as late 
as the trial on the merits • • • • However, when the moving party is 
seeking dismissal in order to protect himself against a later suit by 
the absent person (subdivision (a}(2)(ii», and is not seeking vicar
iously to protect the absent person against a prejudiCial judgment 
(subdivision (a)(2)(i}), his undue delay in making the motion can 
properly be counted against him as a reason for denying the motion. 
A joinder question should be decided with reasonable promptness, but 
decision may properly be deferred if adequate information is not avail
able at the time. Thus the relationship of an absent person to the 
action, and the practical effects of an adjudication upon him and 
others, may not be sufficiently revealed at the pleading stage; in 
such a case it would be appropriate to defer decision until the action 
was further advanced. 

* * * * * 
Subdivision (c) parallels the predecessor subdivision (c) of 

Rule 19. In some situations it may be desirable to advise a person 
who has not been joined of the fact that the action is pending, and 
in particular cases the court in its discretion may itself convey 
this information by directing a letter or other informal notice to 
the absentee. 

Subdivision (d) repeats the exception contained in the first 
clause of the predecessor subdivision (a). 
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Code of Civil Procedure Section 396 (Conforming Amendment) 

Sec. 15. Section 396 of the Code of Civil Procedure is amended to 

read: 

396. If an action or proceeding is commenced in a court which lacks 

jurisdiction of the subject matter thereof, as determined by the complain 

or petititon, if there is a court of this State which has such juris-

diction, the action or proceeding shall not be dismissed (except as pro-

vided in Section 581b, and as provided in subdivision 1 of Section 581 

of this code) but shall, on the application of either party, or on the 

court's own motion, be transferred to a court having jurisdiction of the 

subject matter which may be agreed upon by the parties, or, if they do 

not agree, to a court having such jurisdiction which is designated by 

law as a proper court for the trial or determination thereof, and it 

shall thereupon be entered and prosecuted in the court to which it is 

transferred as if it had been commenced therein, all prior proceedings 

being saved. In any such case, if summons is served prior to the filing 

of the action or proceeding in the court to which it is transferred, as 

to any defendant, so served, who has not appeared in the action or pro-

ceeding, the time to answer or otherwise plead shall date from service 

upon such defendant of written notice of the filing of such action or 

proceeding in the court to which it is transferred. 

If an action or proceeding is commenced in or transferred to a court 

which has jurisdiction of the subject matter thereof as determined by the 

complaint or petition, and it thereafter appears from the verified pleadin 

or at the trial, or hearing, that the determination of the action or pro-

ceeding, or of a eeHR~epelatm~-ep-e#-a cross-complaint, will necessarily 
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involve the determination of questions not within the ,jurisdiction of th, 

court, in which the action or proceeding is pending, the court, whenever 

such lack of jurisdiction appears, must suspend all further proceedings 

therein and transfer the action or proceeding and certify the pleadings 

(or if the pleadings be oral, a transcript of t\'e same), and all papers 

and proceedings therein, to a court having jurisdiction thereof which may 

be agreed upon by the parties, or, if they do not agree, to a court havinf 

such jurisdiction which is designated by law as a proper court for the 

trial or determination thereof. 

An action or proceeding which is transferred under the provisions of 

this section shall be deemed to have been commenced at the time the com-

," plaint or petition was filed in the court from which it was originally 

transferred. 

Nothing herein shall be construed to preclude or affect the right to 

amend the pleadings as provided in this code. 

Nothing herein shall be construed to require the superior court to 

transfer any action or proceeding because the judgment to be rendered, as 

determined at the trial or hearing, is one which might have been rendered 

by a municipal or justice court in the same county or city and county. 

In any case where the lack of jurisdiction is due solely to an excess 

in the amount of the demand, the excess may be remitted and the action may 

continue in the court where it is pending. 

upon the making of an order for such transfer, proceedings shall be 

had as provided in Section 399 of this code, the costs and fees thereof, 

and of filing the case in the court to which transferred, to be paid by 
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the plaintiff unless the court ordering the transfer shall otherwise 

direct. If the party obligated to pay such costs and fees shall fail to 

do so within the time specifically provided, or, if none, then within 

five (5) days after service of notice of the order for transfer or as 

to costs and fees, then any party may pay such costs and fees and, if 

other than a party originally obligated to do so, shall be entitled to 

credit therefor or recovery thereof, in the same manner as is provided 

in Section 399. 

Comment. The amendment of Section 396 merely deletes the reference to a 

"counterclaim." Counterclaims have been abolished; claims that formerly were 

asserted as counterclaims are now asserted as cross-complaints. See Code of 

Civil Procedure Section 428.80. 
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Code of Civil Procedure Section 422 (Repealed) 

Sec. 16. Section 422 of the Code of Civil Procedure 1s 

repealed. 

AB4-e5-~-J&~-ef-'Ae-ftefesaa5't 

1~--~fte-ftemarrep-'e-'Ae-e~ia~5't 

Comment. The portion of former Section 422 that enumerated the per

missible pleadings is superseded by Section 422.10; the portion relating 

to pleadings in justice courts is superseded by Section 422.20. 
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Code of Civil Procedure Section 422.10. Permissible pleadings enumerated 

Sec. 17. Section 422.10 is added to the Code of Civil Procedure, 

to read: 

422.10. The pleadings allowed in civil actions are complaints, 

demurrers, answers, and cross-complaints. 

Comment. Section 422.10 supersedes the first paragraph of former Code of 

Civil Procedure Section 422. However, unlike Section 422 which specified the 

pleadings to which a demurrer or answer could be filed, Section 422.10 merely 

lists the pleadings allowed; the circumstances where a particular pleading is 

required or permitted are specified in subsequent sections. See also Code of 

Ci vil Procedure Section 411.10 (itA civil act ion is commenced by filing a CClll

plaint with the court. It). The only pleadings that can request affirmative 

relief are complaints and cross-complaints; a counterclaim is no longer 

permitted. See Section 428.80. 
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Code of Civil Procedure Section 422.20. Pleadings injustice courts 

Sec. 18 Section 422.20 is added to the Code of Civil Procedure, 

to read: 

422.20. (a) The rules stated in this section apply only to pleadin, 

in justice courts. 

(b) The pleadings are not required to be in any particular form but 

must be such as to enable a person of common understanding to know what 

is intended. 

(c) The complaint or a cross-complaint shall be in writing. Other 

pleadings may be oral or in writing. If the pleadings are in writing, 

they shall be filed with the judge. If oral, an entry of their sUbstanc 

shall be made in the docket. 

(d) A copy of the account, note, bill, bond, or instrument upon whi 

the cause of action is based is a sufficient complaint or cTUSs-eomplair 

(e) Except as otherwise provided in this title, the pleadings need 

not be verified. 

Comment. Subdivisions (a), (b), (e), and (e) of Section 422.20 continue 

without substantive change the second paragraph of former Code of Civil Pro

cedure Section 422. Subdivisions (a) and (d) continue a portion of subdivi

sion 3 of former Code of Civil Procedure Section 426 except that subdivision 

(d) applies to both complaints and cross-complaints while Section 426 by its 

terms applied to "complaints." 



c 
Code of Civil Procedure Section 422.30. Caption for pleadings 

Sec. 19. Section 422.30 is added to the Code of Civil Procedure, 

to read: 

422.30. Every pleading shall contain a caption setting forth: 

(a) The name of the court and county, and, in municipal and jus

tice courts, the name of the judicial district, in which the action is 

brought; and 

(b) The title of the action. 

Comment. Section 422.30 retains the substance of the portion of subdivi

sion I of former Section 426 which prescribed the caption to be used on a com

plaint. However, unlike the provision of former Section 426, Section 422.30 

applies to all pleadings rather than merely to the complaint. This extension 

of the caption requirement is consistent with former practice. Cal. RUles of 

ct" Rules 20l(c)(Superior ~), 501 (municipal court), 
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Code of Civil Procedure Section 422.40. Names of parties in title of action 

Sec. 20. Section 422.40 is added to the Code of Civil Procedure, 

to read: 

422.40. In the complaint, the title of the action shall include 

the names of all the parties; but, except as otherwise provided by statute 

or rule of the Judicial Council, in other pleadings it is sufficient to 

state the name of the first party on each side with an appropriate indica-

tion of other parties. 

Comment. Section 422.40 continues the requirement formerly found in sub-

division·l of former Section 426 that the complaint include the names of the 

parties and adds a new provision applying to other pleadings. The inclusion 

of the phrase "et a1." would be "an appropriate indication of other parties" 

for the purposes of Section 422.40. Section 422.40 is based on the second 

sentence of Rule 10(a) of the Federal Rules of Civil Procedure • 

• 
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Code o~ Civil Procedure Sections 425, 426, 426a, 426c, and 427 (Repealed) 

• 

Sec. 2l. Chapter 2 (commencing with Section 425) o~ Title 6 o~ 

Part 2 of the Code o~ Civil Procedure is repealed. 

Comment. Section 425 has been repealed as unnecessary because it dupli-

cates Code o~ Civil Procedure Section 411.10 (added by Cal. Stats. 1969, Ch. 

1610). The remaining sections in Chapter 2 are superseded by the new provisior 

o~ the Code of Civil Procedure indicated below: 

Repealed Provision 

Section 426 

Subdivision 1 

Subdivision 2 

Subdivision 3 

Section 426a 

- -- --

- - - --
- - ---

--------
Section 426c --------

New Provision 

Section 422.30 
Section 422.40 

Section 425.10 

Section 422.20 
Section 425.10 
Section 429.30 

Section 429.20 

Section 429.10 

(caption) 
(names of parties) 

(justice courts) 
(demand for relief) 
(infringement of rights in 

production) 

Section 427 Section 425.20 (separate statement of causes -------- of action) 
Section 427.10 (joinder of causes) 

~ The repealed sections in Chapter 2 read as follows: 

425. Complaint, first pleading. The first pleading on the part 
of the plaintiff is the complaint. 

426. The complaint must contain: 

1. The title o~ the action, the name of the court and county, and, 
in municipal and justice courts, the name of the judicial district, in 
which the action is brought; the names of the parties to the action; 
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§§ 425, 426, 426a, 426c, . 

2. A statement of the facts constituting the cause of action, in 
ordinary and concise language; 

3. A demand of the relief which the plaintiff claims. If the re
covery of money or damages be demanded, the amount thereof must be stated; 
provided, that in justice courts, a copy of the account, note, bill, bond, 
or instrument upon which the action is based is a sufficient complaint • 
If the demand be for relief on account of the alleged infringement of the 
plaintiff's rights in and to a literary, artistic or intellectual produc
tion, there must be attached to the complaint a copy of the production as 
to which the infringement is claimed and a copy of the alleged infringing 
production. If, by reason of bulk or the nature of the production, it is 
not practicable to attach a copy to the complaint, that fact and the rea
sons why it is impracticable to attach a copy of the production to the 
complaint shall be alleged; and the court, in connection with any demurrer. 
motion or other proceedings in the cause in which a knowledge of the con
tents of such production may be necessary or desirable, shall make such 
order for a view of the production not attached as will suit the conven
ience of the court, to the end that the contents of such production may 
be deemed to be a part of the complaint to the same extent and with the sar 
force as though such production had been capable of being and had been at
tached to the complaint. The attachment of any such production in accordar. 
with the provisions hereof shall not be deemed a making public of the pro
duction within the meaning of Section 983 of the Civil Code. 

426a. In a proceeding for dissolution of marriage, legal separation, 
or for a declaration of void or voidable marriage, there shall be furnished 
to the county clerk by the petitioner at the time of filing of the petitioL 
or within 10 days thereafter and before the date of the first hearing, that 
information, required to be collected by the State Registrar of Vital Sta
tistics, in the manner specified under Chapter 6.5 (commencing with Sec
tion 10360) of DiviSion 9 of the Health and Safety Code. The clerk shall 
accept the petition for filing, whether or not said information is then 
furnished. At any time after the filing of the petition, the respondent 
may also furnish such information, whether or not it has been first fur
nished by the petitioner. The clerk shall take all ministerial steps re
quired of him in the proceeding, whether or not such information has been 
furnished; but the clerk shall advise the court, at the time set for any 
hearing, if at such time no party has furnished such information. In such 
cases, the court may decline to hear any matter encompassed within the 
proceeding if good cause for such failure to furnish information has not 
been shown. 

The court's inquiry in such cases shall be confined solely to the 
question of the existence of good cause for not furnishing the information; 
and such report and the contents thereof shall not be admissible in evi
dence and shall not be furnished to the court. 

426c. In a proceeding for dissolution of marriage the petition must 
set forth among other matters as near as can be ascertained the following 
facts: 

(1) The state or country in which the parties were married. 
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(2) The date of marriage. 

(3) The date of separation. 

(4) The number of years from marriage to separation. 

(5) The number of children of the marriage, if any, and if none a 
statement of that fact. 

(6) The age and birth date of each minor child of the marriage. 

(7) The social security numbers of the husband and Wife, if availablE 
and if not available, a statement to such effect. 

427. The plaintiff may unite several causes of action in the same 
complaint, where they all arise out of: 

1. Contracts, express or implied. An action brought pursuant to 
Section 1692 of the Civil Code shall be deemed to be an action upon an 
implied contract within the meaning of that term as used in this section. 

2. Claims to recover specific real property, with or without damages 
for the withholding thereof, or for waste committed thereon, and the rente 
and profits of the same. 

3. Claims to recover specific personal property, with or without 
damages for the withholding thereof. 

4. Claims against a trustee by virtue of a contract or by operation 
of law. 

5. Injuries to character. 

6. Injuries to person. 

7. Injuries to property. 

8. Claims arising out of the same transaction, or transactions con
nected with the same subject of action, and not included within one of 
the foregoing subdivisions of this section. 

9. Any and all claims for injuries ariSing out of a conspiracy, 
whether of the same or of different character, or done at the same or 
different times. 

The causes of action so united must all belong to one only of these 
classes except as. provided in cases of conspiracy, and must affect all 
the parties to the action, and not require different places of trial, and 
must be separately stated; but an action for maliciOas arrest and prose
cution, or either of them, may be united with an action for either an 
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1nJury to character or to the person; provided, however, that in any 
action brought by the husband and wife, to recover damages caused by 
any injury to the wife, all consequential damages suffered or sustained 
by the husband alone, including loss of the services of his said wife, 
moneys expended and indebtedness incurred by reason of such injury to 
his said wife, may be alleged and recovered without separately stating 
such cause of action arising out of such consequential damages suffered 
or sustained by the husband; provided, further, that causes of action 
for injuries to person and injuries to property, growing out of the same 
tort, may be joined in the same complaint, and it is not required that 
they be stated separately_ 
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Sec. 22 • Chapter 2 (commencing with Section 425.10) is added to 

Title 6 of Part 2 of the Code of Civil Procedure, to read: 

CHAPTER 2. CLAIMS FOR RELIEF 

Article 1. General Provisions 

Code of Civil Procedure Section 425.10. Content of pleading demanding relief 

425.10. A pleading which sets forth a claim for relief, whether it 

be a complaint or cross-complaint, shall contain both of the following: 

(a) A statement of the facts constituting the cause of action, in 

ordinary and concise language. 

(b) A demand for judgment for the relief to which the pleader claima 

he is entitled. If the recovery of money or damages be demanded, the 

amount thereof shall be stated. 

Comment. Section 425.10 continues requirements formerly found in subdivi

sion 2 and subdivision 3 (first portion) of Code of Civil Procedure Section 426. 

However, Section 425.10 applies to both complaints and cross-complaints while 

Section 426 by its terms applied to "complaints." 
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Code of Civil Procedure Section 425.20. Separate statement of causes 

425.20. Causes of action, whether alleged in a complaint or 

cross-complaint, shall be separately stated. 

Comment. Section 425.20 supersedes the portion of former Code of Civil 

Procedure Section 427 that related to the separate statement of causes of 

action. Section 427 provided that certain types of causes of action that 

often arise from the same transaction or occurrence did not need to be sep-

arately stated. Section 425.20 changes that rule and requires all causes of 

action to be separately stated. 

Note: The policy reflected in this section was tentatively adopted to 

provide a basis for discussion. The COIlIIlission would especially 

appreciate comments directed towards whether (1) separate state

ment should always be required; (2) separate statement should 

never be required (any defect being alleviated by a demurrer for 

uncertainty); (3) separate statement should not be required for 

causes of action arising from the same transaction or occurrence 

(similar to present rule that causes of action for injuries to 

person and injuries to property, arising from the same tort, need 

not be separately stated). 
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Article 2. Compulsory Joinder of Causes of Action 

Code of Civil Procedure Section 426.10. Definitions 

426.10. As used in this article: 

(a) "Ccmplaint" means a complaint or cross-complaint. 

(b) "Plaintiff" means a person who files and serves a complaint or 

cross-complaint. 

(c) "Related cause of action" means a cause of action which arises 

out of the same transaction, occurrence, or series of transactions or 

occurrences as the cause of action which the plaintiff alleges in his 

complaint. 

Camnent. The definition in Section 426.10 of "related cause of action" 

provides a convenient means for referring to a cause of action which arises 

out of the same transaction or occurrence. As under prior law (former Code of 

Civil Procedure Section 439), subdivision (c) includes a series of related 

acts or conduct. Brunswig Drug Co. v. Springer, 55 Cal. App.2d 444, 130 P.2d 

758 (1942)("transaction" means the entire series of acts and mutual conduct 

of the parties); Sylvester v. Soulsburg, 252 Cal. App.2d "185, 60 Cal. Rptr; 

218 (1967)(in vendor's suit to terminate contract for sale of realty and 

personalty, quiet title to realty and foreclose chattel mortgage, entry of 

vendors upon real property, taking possession of personal property and re-

maining in possession for a time were a continuous series of acts and a single 

transaction giving rise to purchasers' claim for damages for trespass); 

Holmes v. David H. Bricker, Inc., 265 Adv. Cal. App. 695, 71 Cal. Rptr. 562 

(1968)(autcmobile accident giving rise to separate causes of action for damages 

f~- to property and for personal injury is single "transaction"). 
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Code of Civil Procedure Section 426.20. Compulsory joinder of related 
causes of action 

426.20. Except as -otherwise provided in this article, if.a 

plaintiff fails to allege in his complaint a related cause of action 

which, at the time of service of his complaint, he has against any 

party to the action, all of his rights against such party on the re-

lated cause of action not pleaded shall be deemed waived and ext in-

guished. 

Comment. Section 426.20 makes joinder of causes arising from the same 

transaction or occurrence mandatory. (See Section 426.10 defining "related 

causes of action.") This is the rule in those jurisdictions which follow 

the so-called operative facts theory of a cause of action for res judicata 

purposes. However, California follows the "primary rights" theory of a 

cause of action, and res judicata applies only where the cause not pleaded 

is for injury to the same "primary right." See 2 Witkin, California Pro

cedure Pleading § 11 (1954). Nevertheless, even where different primary 

rights are injured, collateral estoppel will bar an unpleaded cause of 

action if precisely the same factual issues are involved in both actions. 

See 2 Witkin, California Procedure Pleading §§ 11-22 (1954). The rule 

provided by Section 426.20 is consistent with the former California prac-

tice relating to counterclaims under former Code of Civil Procedure Sec-

tion 439. For further discussion, see Friedenthal, The Need to Revise 

California Provisions Regarding Joinder of Claims, Counterclaims, and 

Cross-Complaints 24-29 (mimeographed draft 1970). 

Section 426.20 applies to cross-complaints as well as complaints. 

See Section 426.10. 
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Code of Civil Procedure Section 426.30. Compulsory cross-complaints 

426.30. (a) Except as otherwise provided in this article, if a party 

against whom a complaint has been filed and served fails to allege in a 

cross-complaint any related cause of action which, at the time of serving 

his answer to the complaint, he has against the plaintiff, all his rights 

against the plaintiff on the related cause of action not pleaded shall be 

deemed waived and extinguished. 

(b) This section does not apply if either of the following are estab-

lished: 

(1) The court in which the action is pending does not have jurisdic-

tion to render a personal judgment against the person who failed to plead 

the rela ted cause of action. 

(2) The person who failed to plead the related cause of action did 

not file an answer to the complaint against him. 

Comment. Subdivision (a) of Section 426.30 continues the substance of 

the former compulsory counterclaim rule (former Code of Civil Procedure Sec-

tion 43~). However, since the scope of a cross-complaint is expanded to in-

elude claims which would not have met the "defeat or diminish" or "several 

judgment" requirements of the former counterclaim statute, the scope of the 

former rule is expanded by Section 426.30 to include some causes of action 

that formerly were not compulsory. See discussion in Friedenthal, The Need 

to Revise California Provisions Regarding Joinder of Claims, Counterclaims, 

and Cross-Complaints 39-56 (mimeographed draft 1970). 
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Subdivision (b) is designed to prevent unjust forfeiture of a cause of 

action. Paragraph (1) treats the situation where a party is not subject to 

a personal judgment, jurisdiction having been obtained only over property 

owned ty him. In this situation, although the party against whan the can-

plaint (or cross-complaint) is filed is not required to plead his related 

cause of action in a cross-complaint, he made do so at his election. If he 

elects to file a cross-complaint, he is required to assert all related causes 

of action in his cross-complaint. Paragraph (1) is similar to Rule 13(a)(2) 

of the Federal Rules of Civil Procedure. See Section 426.10 (defining cam-

plaints to include cross-complaints). 

Paragraph (2) of subdivision (b) permits a party to default without 

waiving any cause of action. If the party does not desire to defend the 

action and a default judgment is taken, it would be unfair if an additional 

consequence of such default were that all related causes of action the party 

had would be waived and extinguished. 

-10-



Code of Civil Procedure Section 426.40. Exceptions to compulsory joinder 
requirement 

426.40. This article does not apply if any of the following are 

established: 

(a) The cause of action not pleaded requires for its adjudication 

the presence of additional parties over wham the court cannot acquire 

jurisdiction. 

(b) The court in which the action is pending is prohibited by the 

federal or state constitution or by statute from entertaining the cause 

of action not pleaded. 

~c) At the time the action was commenced, the causc of action not 

pleaded was the subject of another pending action. 

Comment. Section 426.40 is required to prevent injustice. Subdivisions 

(a) and (b) prohibit waiver of a cause of action which cannot be maintained. 

Subdivision (a) uses language taken from Rule 13(a) of the Federal Rules of 

Civil Procedure. See also Code of Civil Procedure Section 389 (joinder 

of persons needed for just adjudication). Subdivision (c), which makes 

clear the rule regarding pending actions, is the same in substance 

as Rule 13(a)(1) of the Federal Rules of Civil Procedure. 

Subdivision (b) of Section 426.40 is designed to meet problems that may 

arise when the federal courts have jurisdiction to enforce a cause of action 

created by federal statute. In some cases, state courts have concurrent juris-

diction with the federal courts to enforce a particular cause of action. For 

example, such concurrent jurisdiction exists by express statutory provision in 
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actions under the Federal Employers' Liability Act. 45 U.S.C.A. § 56. 

Moreover, even though the federal statute does not contain an express 

grant of concurrent jurisdiction, the general rule is that state courts 

ha~e concurrent jurisdiction to determine rights and obligations there-

under where nothing appears in the statute to indicate an intent to make 

federal jurisdiction exclusive. Miller v. Municipal Court, 22 Cal.2d 818, 

836, 142 P.2d 297, (1943); Gerry of California v. Superior Court, 

32 Cal.2d 119, 122, 194 P.2d 689, (1948); Business Women's Ass'n v. 

Knight, 94 Cal. App.2d 93, 97, 210 P.2d 295, (1949). In cases where 

the state and federal courts have concurrent jurisdiction, if the cause of 

action created by the federal statute arises out of the same transaction or 

occurrence, Section 426.30 requires joinder in the state court proceeding, 

and subdivision (b) of Section 426.40 is not applicable. 

In some cases, the federal courts have exclusive jurisdiction of the 

federal cause of action. See 1 Witkin, California Procedure Jurisdiction 

§ 38 (1954, 1967 Supp.). In these cases, subdivision (b) of Section 426.40, 

recognizing that the federal cause of action is not permitted to be brought 

in the state court, provides an exception to the compulsory joinder or 

compulsory cross-complaint requirement. 

Under some circumstances, more complex situations may arise. For 

example, if the claim which is the subject of a state court action by the 

plaintiff arises out of the same transaction as a claim which the defendant 

may have under the state and federal anti-trust acts, the defendant must 

file a cross-complaint for his cause of action under the state Cartwright 

Act (Business and Professions Code Sections 16700 et._~) in the proceeding 
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in the state court to avoid waiver of that cause of action under Section 

426.30 and must assert his federal cause of action under the Sherman 

Anti-Trust Act in the federal court (since his cause of action under the 

Sherman Anti-Trust Act is one over which the federal courts have exclusive 

jurisdiction). Thus, in this instance, defendant's state action must be 

brought as a cross-complaint and his federal action must be brought as an 

independent action in the federal courts. Subdivision (b) makes clear 

that his inability to assert his federal cause of action in the state 

court does not preclude him from bringing a later action 1n the federal 

court to obtain relief under the federal statute. 

c 
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Code of Civil Procedure Section 426.50. Permission to assert unpleaded cause 

426.50. (a) A party who, in good faith, fails to plead a cause of 

action subject to the requirements of this article, whether through 

oversight, inadvertence, mistake, or neglect, shall, upon application 

to the court prior to trial, be granted leave to assert such cause un-

less the granting of such leave will result in substantial injustice 

to the opposing party. 

(b) If a plaintiff fails to plead a cause of action that he is 

required to plead under Section 426.20, and a cross-complaint is filed 

~ainst him alleging a related cause of action, he may, without obtain-

ing leave of court, file a cross-complaint alleging any related cause 

of action that he failed to plead earlier. 

Comment. Subdivision (a) of Section 426.50 makes clear that leave should 

be freely granted to plead a compulsory cause prior to trial: The court is 

required to grant leave to assert the cause if the party requesting leave 

acted in good faith in failing to plead the cause unless granting leave will 

result in substantial injustice to the opposing party. The rule provided by 

this subdivision is similar to, but more liberal than, Rule l3(f) of the 

Federal Rules of Civil Procedure. 

Subdivision (b) integrates the operation of Sections 426.20 and 426.30. 

A plaintiff may either inadvertently or by design fail to plead a related 

cause of action pursuant to Section 426.20 (compulsory joinder of related 

causes of action). If a cross-complaint is then filed against him based on 

;-' a related cause of action, he may then plead by way of cross-complaint any 

related cause of action that he failed to plead earlier in his original com-

plaint. Ordinarily, the same end could be accomplished by obtaining leave 
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of court under subdivision (a) to amend the original complaint. Subdivision 

(b) provides an alternate procedure without the necessity of pursuing an ap-

plication to -I;he court. 

Section 426.50 does not affect any other provisions that may provide 

~elief from failure to plead a compulsory cause, even where relief would 

not be available under Section 426.50. For example, after trial has begun, 

leave to file a cross-complaint (Section 428.50) may be granted. Likewise, 

Section 426.50 does not preclude the granting of any relief which the 

party may be entitled to obtain under Section 473 of the Code of Civil 

Procedure • 
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Article 3. Permissive Joinder of Causes of Action 

Code of Civil Procedure Section 427.10. Permissive joinder 

427.10. (a) A plaintiff who in a complaint, alone or with coplain-

tiffs, alleges a·cause of action against one or more defendants may unite 

with such cause any other causes which. he has· either alone or with any 

coplaintiffs against any of such defendants. 

(b) Causes of action may be joined in a cross-complaint in accordance 

with Sections 428.10 and 428.30. 

Cou~ent. Section 427.10 supersedes former Code of Civil Procedure Section 

427 and eliminates the arbitraTY categories set forth in that section. 

Under former Section 427, plaintiff could join causes unrelated to one 

another only when they happened to fall within one of the stated categories. 

The change provided by Section 427.10 is in line with the modern unlimited 

joinder-of-causes rule in effect in the federal courts and elsewhere. See 

Fed. R. Civ. Proc. l8(a). For further discussion, see Friedenthal, The Need 

to Revise California Provisions Regarding Joinder of Claims, Counterclaims, 

and Cross-Complaints 2-30 (mimeographed draft 1970). 

Any undesirable effects that might result from the unlimited joinder 

permitted by Section 427.10 may be avoided by severance of causes for trial 

under Section 1048 of the Code of Civil Procedure. 
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Article 4. Cross-Complaints 

Codp of Civil Procedure Section 428.10. Permissive cross-complaint 

428.10. (a) Any person against whom a complaint or cross-

cOITplaint has been filed may file a cross-complaint setting forth 

any causes of action he has against any of the parties who filed 

the complaint or cross-complaint against him. 

(b) Whenever a party against whom a cause of action has been 

asserted in a complaint or cross-complaint has a cause of action 

arising from the same transaction, occurrence, or series of trans-

actions or occurrences, or affecting the same property, as the cause 

brought against him, he may file a cross-complaint asserting his 

cause against a person alleged to be liable thereon, whether or not 

such person is already a party to the action. 

Comment. Section 428.10 reflects the fact that a cross-complaint is the 

only type of pleading that may be filed to request relief by a party against 

whom a complaint or cross-complaint has been filed. It should be noted that, 

if the cause arises out of the same transaction or occurrence, the cross-

complaint is compulsory. See Section 426.30. Counterclaims have been 

abolished. Section 428.80. 

SUbdivision (a) adopts the simple rule that a party against whom a 

complaint or cross-complaint has been filed may bring any cause of action he 

has (regardless of its nature) against the party who filed the complaint or 

cross-complaint. There need be no factual relationship between his cause and 
r--
l_ the cause of the other party. This is the rule under the Federal Rules of 

Civi~ Procedure and other modern provisions. E.g., Fed. R. Civ. Proe. 13. 

Third persons may be joined pursuant to Section 428.20. 
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Subdivision (a) is generally consistent with prior law (former Code of 

CivH Procedure Section 438) which provided for a counterclaim; but, under 

prior l~w, some causes which a party had against an opposing party did not 

qualify as counterclaims because they did not satisfy the "diminish or 

defeat" or "several judgment" re<lEirements. For further discussion, see 

Friedenthal, The Need to Revise California Provisions Regarding Joinder of 

Claims, Counterclaims, and Cross-Complaints 42-48 (mimeographed draft 1970). 

These requirements are not continued, and subdivision (a) permits unlimited 

scope to a cross-complaint against an opposing party. 

Subdivision (b) continues the rule (former Code of Civil Procedure Sec

tion 442) that a cross-complaint may be asserted against any person, whether 

or not a party to the action, if the cause of action asserted in the cross-

complaint arises out of the same transaction or occurrence (see discussion 

in Comment to Section 426.10). Subdivision (b) thus permits a party to 

assert a cause of action against a person who is not already a party to the 

action if the cause has a subject matter connection with the cause already 

asserted in the action. For further discussion, see Friedenthal, The Need 

to Revise California Provisions Regarding Joinder of Claims, Counterclaims. 

and Cross-Complaints 52-54 (mimeographed draft 1970). 

Any undesirable effects that might result from joinder of causes under 

Section 428.10 may be avoided by severance of causes for trial under Sec-

tion 1048 of the Code of Civil Procedure. 
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--Code of Civil Procedure Section 428.20. Joinder of panies 

428.20. When a person files a cross-complaint as authorized by 

Section 428.10, he may join any person as additional party to the cross-

complaint if, had the cross-complaint been filed as ,an independent 

action, the joinder of that party would have been permitted by the 

statutes governing joinder of parties. 

Comment. Section 428.20 makes clear that, when a cross-complaint is per-

mitted under Section 428.10, persons may be joined as cross-complainants who 

were not previously parties to the action and the cross-complaint may be 

brought against persons who were not previously parties to the action. Thus, 

Section 428.20 is consistent with the general principle that a cross-complaint 

is to be treated as if it were a complaint in an independent action. 

Where the cause of action asserted in the cross-complaint arises out of 

the same transaction or occurrence, Section 428.20 retains prior law under 

former Code of Civil Procedure Section 439. The cross-complaint may be 

brought against a person or persons not previously parties to the action if it 

asserts a cause of action that arises out of the same transaction or occur-

rence; there is no requirement that it assert a cause of action against a 

person already a party to the action. However, where the cause of action 

asserted in the cross-complaint does not arise out of the same transaction or 

occurrence, Section 428.20 provides a more liberal rule than former law. 

Under prior law, a counterclaim could be brought against a plaintiff only; a 

third person could not be joined because this was precluded by the "several 

judgment" requirement of former Code of Civil Procedure Section 438. This 

c' lim! tat ion on joinder of parties is not continued in Section 428.20. For fur-
; 

ther discussion, see Friedenthal, The Need to Revise California PrOVisions 

Regarding Joinder of Claims, Counterclaims, and Cross-Complaints 46-48 

(mimeographed draft 1970). 
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Code of Civil Procedure Section 428.30. Joinder of causes of action a~inst 
person not already a party 

428.30. Where a person filing a cross-complaint properly joins as a 

party a person who has not previously been a party to the action, the 

~erson filing the cross-complaint may set forth in the cross-complaint 

any causes of action he has a~inst the neldy joined party. 

Comment. Section 428.30 is consistent with treating a cross-complaint 

the same as if it were a complaint in an independent action. Thus, if a 

defendant properly joins a stranger as a codefendant on a cross-complaint, the 

defendant may then assert any additional causes of action he has against the 

stranger. This broad principle--that, once a party is properly joined in an 

action because of hi~ connection to a single cause of action, adverse parties 

may join any other causes a~inst him--has been adopted in many other juris-

dictions. E. g., Rule 18( a) of the Federal Rules of Civil Procedure. Any un

desirable effects that might result from joinder of causes under Section 428.30 

may be avoided by severance of causes for trial under Section 1048 of the Code 

of Civil Procedure. 

It should be noted that both the cross-complainant and the new cross-

defendant are subject to the compulsory joinder requirements of Sections 

428.20 and 428.30. 
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Code of Civil Procedure Section 428.40. Cross-complaint to be separate document 

428.40. ~ecross-complaint shall be a separate document. 

COmment. Section 428.40 requires the cross-complaint to be 6. separate 

document. Under prior practice, a counterclaim could be a part of the answer •.. 

However, the counterclaim is now abolished and a cross-complaint is treated 

. generally as a separate and independent action • 
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Code of Civil Procedure Section 428.50. Cross-complaint filed after answer only 
with leave of court 

428.50. 1\ party shall obtain leave of court to file any cross-complaint 

except one filed before or at the same time as his answer to the complaint 

or cross-complaint. Such leave may be granted in the interest of justice 

at any time during the course of the action. 

Comment. The first sentence of Section 428.50 continues the substance of 

a portion of former Code of Civil Procedure Section 442 except that it makes 

clear that a cross-complaint may be filed "before" as well as at the same time 

as the answer. As under former Section 442, permiSSion of the court is re-

quired to file a cross-complaint subsequent to the answer. The language "may 

be granted" of Section 428.50 places the question of leave to file a cross-

complaint after the answer wholly in the discretion of the court; it is to be 

distinguished from the mandatory language "shall ••• be granted" of Section 

426.50 relating to compulsory cross-complaints. 
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Code of Civil Procedure Section 428.60. Service of cross-complaint 

428.60. A cross-complaint must be served on the parties affected 

thereby. If any party affected by a cross-complaint has not appeared 

in the action, a summons upon the cross-complaint shall be issued and 

served upon him in the same manner as upon commencement of an original 

action. 

Comment. Section 428.60 continues without substantive change require-

ments that were imposed under former Code of Civil Procedure Section 442. 
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Code of Civil Procedure Section 428.70. Rights of "third-party defendants" 

428.70. (a) As used in this section: 

(1) "Third-party plaintiff" means a person against whom a cause of 

action has been asserted in a complaint or cross-complaint, who claims 

the right to recover all or part of any amounts for which he may be held 

liable on such cause of action from a third person, and who files a cross-

complaint stating such claim as a cause of action against the third per-

son. 

(2) "Third-party defendant" means the person who is alleged in a 

cross-complaint filed by a third-party plaintiff to be liable to the 

third-party plaintiff if the third-party plaintiff is held liable on the 

claim against him. 

(b) In addition to the other rights and duties a third-party defend-

ant has under this article, he may, at the time he files his answer to 

the cross-complaint, file as a separate document a special answer alleg

ing against the person who asserted the cause of action against the 

third-party plaintiff any defenses which the third-party plaintiff has 

to such cause of action. The special answer shall be served on the third-

party plaintiff and on the person who asserted the cause of action against 

the third-party plaintiff. 

Comment. Section 428.70 makes clear that, in addition to all rights and 

duties of a party against whom a cross-complaint has been filed, a third-

party defendant has the right to assert any defenses which the third-party 

plaintiff could have asserted against the party who pleaded the cause of 

action against the third-party plaintiff. Cf. Fed. R. Civ. Prec. 14. 
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Code of Civil Procedure Section 428.80. Counterclaim abolished 

428.80. The counterclaim is abolished. Any cause of action that 

formerly was asserted by a counterclaim shall be asserted by a cross

complaint. Where any statute refers to asserting a cause of action as 

a counterclaim, such cause shall be asserted as a cross-complaint. The 

erroneous designation of a pleading as a counterclaim shall not affect 

its validity, but such pleading shall be deemed to be a cross-complaint. 

Comment. Section 428.80 abolishes the counterclaim. Section 428.10 pro

vides for a cross-complaint that permits a party to assert any cause of action 

he formerly could have asserted as a counterclaim. There is no provision for 

counterclaims under the revised provisions relating to pleading. However, 

although conforming changes have been made in the various codes, sections 

may be found that refer to counterclaims. E.g., Com. Code § 1201(1), (2), 

(13). Section 428.80 makes clear that these statutes are to be interpreted 

in a manner consistent with the revised provisions relating to pleading and 

that the causes of action referred to in these statutes are to asserted as 

cross-complaints, not as counterclaims. 
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Article 5. Contents of Documents in Particular Actions or Proceedings 

Code of Civil Procedure Section 429.10. Petition in proceeding for 
dicEolution of mnrriagc' 

429.10. In a proceeding for dissolution of marriage, the petition 

must set forth among other matters as near as can be ascertained the 

following facts: 

(a) The state or country in which the parties were married. 

(b) The date of marriage. 

(c) The date of separation. 

(d) The number of years from marriage to separation. 

(e) The number of childr~ of the marriage, if any, and if none a 

statement of that fact. 

(f) The age and birth date of each minor child of the marriage. 

(g) The social security numbers of the husband and Wife, if avail-

able and if not available, a statement to such effect. 

Comment. Section 429.10 continues without sUbstantive change the pro

visions of former Section 426c of the Code of Civil Procedure. 
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Code of Civil Procedure Section 429.20. Additional information required in 

domest~c r~lation§ cases 

429.20. (a) In a proceeding for dissolution of marriage, legal 

separation, or for a declaration of void or voidable marriage, there 

shall be furnished to the county clerk by the petitioner at the time 

of filing of the petition, or within 10 days thereafter and before the 

date of the first hearing, that information, required to be collected 

by the State Registrar of Vital Statistics, in the manner specified 

under Chapter 6.5 (commencing with Section 10360) of Division 9 of the 

Health and Safety Code. The clerk shall accept the petition for filing, 

whether or not the information is then furnished. At any time after 

the filing of the petition, the respondent may also furnish the infor-

mation, whether or not it has been first furnished by the petitioner. 

(b) The clerk shall take all ministerial steps required of him in 

the proceeding, whether or not the information required by this sec-

tion has been furnished; but the clerk shall advise the court, at the 

time set for any hearing, if at such time no party has furnished the 

information. In such cases, the court may decline to hear any matter en-

compassed within the proceeding if good cause for such failure to furnish 

the information has not been shown. The court's inquiry in such cases.· 

shall be confined solely to the question of the existence of good cause 

for not furnishing the information; and such report and the contents 

thereof shall not be admissible in evidence and shall not be furnished 

to the court. 

Comment. Section ·429.20 continues without substantive change the pro-

visions of former Section 426a of the Code of Civil Procedure. 
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c 
Code of Civil Procedure Section 429.30. Action for infringement of rights in 

literary, artistic, or intellectual production 

429.30. (a) As used in this section: 

(1) "Complaint" includes a cross-complaint. 

(2) "Plaintiff" includes the person filing a cross-complaint. 

(b) If the complaint contains a demand for relief on account of 

the alleged infringement of the plaintiff's rights in and to a literary, 

artistic, or intellectual production, there must be attached to the com-

plaint a copy of the production as to which the infringement is claimed 

and a copy of the alleged infringing production. If, by reason of bulk 

or the nature of the production, it is not practicable to attach a copy 

to the complaint, that fact and the reasons why it is impracticable to 

attach a copy of the production to the complaint shall be alleged; and 

the court, in connection with any demurrer, motion, or other proceedings 

in the cause in which a knowledge of the contents of such production may 

be necessary or desirable, shall make such order for a view of the pro-

duction not attached as will suit the convenience of the court, to the 

end that the contents of such production may be deemed to be a part of 

the complaint to the same extent and with the same force as though such 

production had been capable of being and had been attached to the com-

plaint. The attachment of any such production in accordance with the 

provisions of this section shall not be deemed a making public of the 

production within the meaning of Section 983 of the Civil COde. 

Comment. Section 429.30 continues the proviSions of the last portion of 

former Section 426 of the Code of Civil Procedure, but subdivision (a) has 

been added to extend these provisions to cross-complaints. 

-88-



c 

r 
'-. 

c 

Sec. 23. The heading for Chapter 3 (commencing with Section 430) 

of Title 6 of Part 2 of the Code of Civil Procedure is repealed. 
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Code of Civil p~ocedure Section 430 (Repealed) 

Sec. 24. Section 430 of the Code of Civil Procedure is 

repealed. 

~~~'e6-fe~-~ke-6ame-ea~6et 

~-Be~-6e~~~ely-e~a~eif 

'~--iBa~-~ke-eem,iaiR~-iee6-Be~-s~e~e-fae~6-~ffieieB~-te-eeB-

Comment. section 430 is superseded by Sections 430.10, 430.30, and 

'- 430.40. 
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c 
Code of Civil Procedure Section 431 (Repealed) 

Sec. 25. Section 431 of the Code of Civil Procedure is 

repealed. 

431.--~e-aemH~e~-~5t-ai8tiHetly-5,eeity-tke-g~~aa-~p8H 

w~;tek-a!ly-ef-tke-eerleeUeHa-te-tke-eellll'iaiHt-a!'e-te.keH~--!jHleas 

Comment. Section 431 is superseded by Sections 430.30, 430.50, and 

430.60. 
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Code of Civil Procedure Section 431.5 (Repealed) 

Sec. 26. Section 431.5 of the Code of Civil Procedure is 

repealed. 

3~-yftiek-tke-ee~-may-take-~~a~e~al-Bet~ee-~FSH8Bt-te-Seet~eBB 

45~-eF-~3-e~-tke-Ev~aeBee-ee8e,-8~ek-matteF-Htist-8e-s,eei~~ea 

Comment. Section 431.5 is superseded by Section 430.70. 
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Sec. 27. Chapter 3 (commencing with Section 430.10) is added to 

Title 6 of Part 2 of the Code of Civil Procedure, to read: 

CHAPTER 3. OBJECTIONS TO PLEADINGS; DENIALS AND DEFENSES 

Article 1. Objections to Pleadings 

Code of Civil Procedure Section 430.10. Grounds for objection to complaint or 
cross-complaint 

430.10. The party against whom a complaint or cross-complaint has 

been filed may object to the pleading on anyone or more of the following 

grounds: 

(a) The court has no jurisdiction of the subject of the cause of 

action alleged in the pleading • 

(b) The person who filed the pleading does not have the legal capacity 

to sue. 

(c) There is another action pending between the same parties on the 

same cause of action. 

(d) There is a defect or misjoinder of parties. 

(e) Several causes of action have not been separately stated as 

required by Section 425.20. 

(f) The pleading does not state facts sufficient to constitute a 

cause of action. 

(g) The pleading is uncertain. As used in this subdivision, "uncer-

tain n includes ambiguous and unintelligible. 

(h) In an action founded upon a contract, it cannot be ascertained 

from the pleading whether the contract is written or oral. 
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Comment. Section 430.10 continues without substantive change the grounds 

for objection to a complaint by demurrer (former Code of Civil Procedure Sec-

tion 430) or answer (former Code of Civil Procedure Section 433). section 

430.10 extends the provisions of former Code of Civil Procedure Section 430 

to cross-complaints (which now include claims that would have been counterclaims 

under former law). 
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Code of Civil Procedure Section 430.20. . nrounds for objection to answer 

430.20. A party against wham an answer has been filed may object to 

the answer upon anyone or more of the following grounds: 

(a) The answer does not state facts sufficient to constitute a defense. 

(b) The answer is uncertain. As used in this subdivision, "uncertain" 

includes ambiguous and unintelligible. 

(c) Where the answer pleads .a contract, it cannot be ascertained from 

the answer whether the contract is written or oral. 

Comment. Section 430.20 continues without substantive change the portions 

of former Code of Civil Procedure Section 444 that specified the grounds for 

objection to the answer except that the grounds for objection to what formerly 

would have been a counterclaim are now the same as the grounds ·for objectlps 

to a complaint. See Section 430.10. 
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c Code of Civil Procedure Section 430.30. When objections n'3de by demurrer 
or answer 

430.30. (a) When any ground for objection to a complaint, cross-

complaint,or answer appears on the face thereof, or from any matter of 

which the court must or may take judicial notice, the objection on that 

gro,md may be taken by a demurrer to the pleading. 

(b) When any ground for objection to a complaint or cross-complaint 

does not appear on the face of the pleading, the objection may be taken 

by answer. 

(c) A party objectlcg to a complaint or cross-complaint may demur 

and answer at the same time. 

Comment. Section 430.30 continues prior law under various sections of the 

Code of Civil Procedure except that former provisions applicable to complaints 

have been made applicable to cross-complaints. Subdivision (a) continues the 

rule formerly found in Sections 430 and 444; subdivision (b) continues the rule 

formerly found in Section 433; and subdivision (c) continues the rule formerly 

found in Sect!. on 431.' 
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c 
Code of Civil Procedure Section 430.40. Time to demur 

430.40. (a) The defendant may demur to the complaint within the time 

required in the summon~ to answer. 

(b) A person against whom a cross-complaint has been filed may demur 

to the cross-complaint: 

(1) Within 10 days after service of the cross-complaint if the person 

who demurs has previously appeared in the action. 

(2) Within the time required in the summons to answer if the person 

who demurs has not previously appeared in the action. 

(c) A party who has filed a complaint or cross-complaint may, within 

10 days after service of the answer to -his pleading, demur to the answer. 

Comment. Section 430.40 is consistent with the times specified 

in former Sections 430 and 443 of the Code of Civil Procedure. For new parties 

brougt.t into the action on a cross-complaint, the times are consistent with the 

practice under former Code of Civil Procedure Section 442. 
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c 
Code of Civil Procedure Section 430.50. Demurrer may be taken to all or part of 

pleading 

430.50. (a) A demurrer to a complaint or cross-complaint may be 

taken to the whole complaint or cross-complaint or to any of the causes 

or action stated therein. 

(b) A demurrer to an answer may be taken to the l'Thole answer or to 

any one or more of the several defenses set up in the answer. 

Comment. Section 430.50 is consistent with prior law but provides specifi

cally that cross-complaints (which include what formerly were counterclaims) are 

treated the same as complaints. See former Code of Civil Procedure Sections 

431 (complaints) and 443 (answers). 
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COde of Civil Procedure Section 4)0.60. Statement of grounds for objection 

430.60. A demurrer shall distinctly specify the grounds upon which 

any of the objections to the complaint, cross-complaint, or answer are 

taken. Unless it does so, it may be disregarded. 

Comment. Section 430.60 continues the rule formerly found in Section 431 

of the Code of Civil Procedure except that the rule has been extended __ in 

acc~IdaDce with the former practice--to cover specifically cross-complaints and 

answers. 

,-
~ .. 
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Code of Civil Procedure Section 430.70. Judicial notice 

430.70. When the ground of demurrer is based on a matter of which 

the court may take judicial notice pursuant to Section 452 or 453 of the 

Evidence Code, such matter must be specified in the demurrer, or in the 

supporting points and authorities for the purpose of invoking such notice, 

except as the court may otherwise permit. 

Comment. Section 430.70 continues without change the provisions of former 

Code of Civil Procedure Section 431.5. 
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Code of Civil Procedure Section 430.80. Objections waivErl by failure to 
object 

430.80. If the party against whom a complaint or cross-complaint has 

been filed fails to object to the pleading, either by demurrer or answer, 

he is deemed to have waived the objection unless it is an objection that 

the court has no jurisdiction of the subject of the cause of action alleged 

in the pleading or an objection that the pleading does not state facts suf-

ficient to constitute a cause of action. 

Comment. Section 430.80 is the same in substance as former Code of Civil 

Procedure Section 434 except that Section 430.80 makes clear that the rule 

applies to objections to cross-complaints. 
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c 
Article 2. Denials and Defenses 

Code of Civil Procedure Section 431.10. "Ml,teria1. allegation" defined _ 1 

431.10. A material allegation in a pleading is one essential to the 

claim or defense and which could not be stricken from the pleading without 

leaving it insufficient. 

Comment. Section 431.10 continues without sUbstantive change the provisions 

of former Code of Civil Procedure Section 463. 
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Code of Civil Procedure Section 431.20. Admission of material allegation by 
failure to deny 

431.20. (a) Every material allegation of the complaint or cross-

complaint, not controverted by the answer, shall, for the purposes of 

tte action, be taken as true. 

(b) The statement of any new matter in the answer, in avoidance 

or constituting a defense, must, on the trial, be deemed controverted 

by the opposite party. 

Comment. Section 431.20 continues without substantive change the provi

sions of former Section 462 of the Code of Civil Procedure except that the 

section is made specifically applicable to a cross-complaint. Under prior 

law, an answer was required to a cross-complaint, but no answer to a counter-

claim was required. Since cross-complaints now include what formerly were 

counterclaims, an answer is now required in some cases where one was not 

previously required. For further discussion, see Friedenthal, The Need to 

Revise California Provisions Regarding Joinder of Claims, Counterclaims, and , 
Cross-Comwlaints 49-51 (mimeographed draft 1970). 
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c 
Code of Civil Procedure Section 431. 30. Form and content of answer 

431.30. (a) As used in this section: 

(1) "Complaint" includes a cross-complaint. 

(2) "Defendant" includes a person filing an answer to a cross

complaint. 

(b) The answer to a complaint shall contain: 

(1) A general or specific denial of the material allegations of the 

complaint controverted by the defendant. 

(2) A statement of any new matter constituting a defense. 

(c) Affirmative relief may not be claimed in the answer. 

(d) If the complaint is not verified, a general denial is sufficient 

but only puts in issue the material allegations of the complaint. Except 

in Justice courts, if the complaint is verified, the denial of the allega

tions shall be made positively or according to the information and belief 

of the defendant. 

(e) If the defendant has no information or belief upon the subject 

suffiCient to enable him to answer an allegation of the complaint, he may 

so state in his answer and place his denial on that ground. 

(f) The denials of the allegations controverted may be stated by 

reference to specific paragraphs or parts of the complaint; or by express 

admission of certain allegations of the complaint with a general denial 

of all of the allegations not so admitted; or by denial of certain allega

tions upon information and belief, or for lack of sufficient information 

or belief, with a general denial of all allegations not so denied or 

expressly admitted. 

(g) The defenses shall be separately stated, and the several defenses 

must refer to the causes of action which they are intended to answer, in 

a manner by which they may be intelligibly distinguished. 
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c 
§ 431.30 

Comment. Section 431.30, subdivision (a) and subdivisions (c)-(e) is the 

saae in substance as former Code of Civil Procedure Section 437 except that it 

he.s bee~ broadened to specifically include cross-complaints. See the Comment 

tc Section 431.20. Subdivision (b) makes clear that affirmative relief may not 

be claimed in the answer. The former counterclaim is abolished. Section 428.80. 

~ Section 431.70 (set-off). Subdivision (g) is the same in substance as the 

second sentence of former Code of Civil Procedure Section 441. 
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c 
Code of Civil Procedure Section 431.40. General denial where amount 

involved $500 or less 

431.40. (a) In any action on which the demand, exclusive of interest, 

or the value of the property in controversy does not exceed five hundred dollars 

($500), the defendant at his option, in lieu of demurrer or other answer, 

may file a general written denial verified by his own oath and a brief 

statement, similarly verified, of any new matter constituting a defense. 

(b) Nothing in this section excuses the defendant fram complying with 

the provisions of law applicable to a cross-complaint, and any cross-

complaint of the defendant shall be subject to the requirements applicable 

in any other action. 

Comment. Section 431.40 continues the provisions of former Code of Civil 

Procedure Section 437b except that the relaxed requirements under the former 

section for counterclaims (now asserted as cross-complaints) are not continued. 
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Code of Civil Procedure Section 431.50. Pleading exemption from liability 
under insurance poliCy 

431.50. In an action to recover upon a contract of insurance wherein 

-che defendant claims exemption fran liability upon the ground that, although 

the proximate cause of the loss was a peril insured against, the loss was 

remotely caused by or would not have occurred but for a peril excepted in 

the contract of insurance, the defendant shall in his answer set forth and 

specify the peril which was the proximate cause of the loss, in what manner 

the peril excepted contributed to the loss or itself caused the peril in-

sured against, and if he claim that the peril excepted caused the peril 

inSured against, he shall in his answer Bet forth and specify upon what 

premises or at what place the peril excepted caused the peril insured against. 

Comment. Section 431.50 is the same as former Code of Civil Procedure 

Section 437a. 
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Code of Civil Procedure Section 431.60. Recovery of personal property 

'431.60. 1·Jhen, in an action to recover the possession of 

personal property, the person making any affidavit did not truly 

state the value of the property, and the officer taking the 

property, or the sureties on any bond or undertaking is sued for 

taking the same, the officer or sureties may in their answer set 

up the true value of the property, and that the person in whose 

behalf said affidavit was made was entitled to the possession of 

the same when said affidavit ws made or that the value in the 

affidavit stated was inserted by mistake, the court shall disre-

gard the value as stated in the affidavit and give judgment accord-

ing to the right of possession of said property at the time the 

affidavit was made. 

Comment. Section 431.60 is the same as former Code of Civil Pro

cedure Section 437d. 
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c 
Code of Civil Procedure Section 431.70. Set-off 

.431. 70. Where eross-demands for money have existed between .. persons 

at any point in time when neither demand was barred by the statute of 

limitations, and an action is thereafter commenced by one such person, 

the other person may assert in his answer the defense of payment in that 

the two demands are compensated so far as they equal each other, notwith-

standing that an independent action asserting his claim would at the time 

of filing his answer be barred by the statute of limitations. If the 

cross-demand would otherwise be barred by the statute of limitations, the 

relief accorded under this section shall be limited to the value of the 

relief granted to the other party. Neither person can be deprived of the 

benefits of this section by the assignment or death of the other. The 

failure of a person to assert his croSS-demand in a cross-complaint 

amounts to a waiver of his cross-demand only to the extent provided by 

Section 426.30. 

Comment. Section 431.70 continues the substantive effect of former Code 

of Civil Procedure Section 440. Section 431.70, however, is expressly limited 

to cross-demands for money and specifies the procedure for pleading the de-

fense provided by the section, thus preserving the historical purposes of the 

statute. See generally Comment, 53 Cal. L. Rev. 224 (1965). The last sentence 

is included to eliminate any possible inconsistency between Section 431.70 and 

the compulsory cross-complaint prOVision (Section 426.30). When a cross-demand 

is otherwise barred by the statute of limitations, no other action may be had 

on it except by way of set-off as provided by this section. If, however, the 

cross-demand is still viable and the party asserting it claims any part of it 

in excess of the claim against him, he may make his claim by way of cross-

complaint, and he must do so where his cross-demand arises out of the same 
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§ 431.70 

transaction as the claim against him or his claim for excess will be extin-

g-lished under Section 426.30. For further discussion, see Friedenthal, ~ 

Need to Revise California Provisions Regarding Joinder of Claims, Counter-

claims, and Cross-Complaints 56-60 (mimeographed draft 1970). Some claims 

are not within the scope of Section 431.70. E.g., Williams v. Williams, 8 

Cal. App.3d 636 (1970)(alimony and child support payments). 
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c= Code at Clvil Procedure Section 432 (Repealed) 

Sec. 28. Section 432 of the Code of Civil Procedure is repealed. 

aBswe~;-aS-!B-etBeF-eaSes~ 

Comment. Section 432 is continued without change as Sectlon 471.5. 
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coae of Civil Procedure Section 433 (Repealed) 

Sec. 29.· Section 433 of the Code of Civil Procedure is 

repealed. 

~keB-ey-eBsweF~ 

Comment. Section 433 is superseded by subdivision (b) of Section 430.30. 
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Code of Civil Procedure Section 434 (Repealed) 

Sec. 30. Section 434 of the Code of Civil Procedure is 

repealed. 

Comment. Section 434 is superseded by Section 430.80. 
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c 
Sec. 31. A new chapter heading is added immediately preceding 

Section 435 of the Code of Civil Procedure, to read: 

CHAPTER 4. MOTION TO STRIKE 

Code of Civil Procedure Section 435. Motion to strike 

Sec. 32. Section 435 of the Code of Civil Procedure is amended 

to read: 

435. (a) As used in this section, "complaint" includes a cross-

complaint. 

i£l ~-aefeB8aBt Any party, within the time Fe~~~Fea-is-~eBB 

he is allowed to answer a complaint , either at the time he demurs to 

the complaint, or without demurring, may serve and file a notice of 

motion to strike the whole or any part of the complaint. The notice of 

motion to strike shall specify a hearing date not more than 15 days from 

the fUing of BaU ~ notice, plus any additional time that the aefeMallt 

~ , a8 moving party, is otherwise required to give the JI;la~BtUf 

other party. If aefes&&st a party serves and files such a notice of 

motion without demurring, his time to answer the complaint eJaaU-lIe is 

extended and no default may be entered against him, except as provided 

in Sections 585 and 586, but the filing of such a notice of motion shall 

not extend the time within which to demur. 

Comment. Section 435 is amended to make its provisions specifically appli-

c~ble to cross-complaints. With respect to a cross-complaint that would have 

been a cross-complaint under prior law, Section 435 continues prior law under 

former Code of Civil Procedure Section 442. Section 435 also makes clear that 

a motion to strike may be directed to a cross-complaint that formerly would 

have been asserted as a counterclaim in the answer. The prior law was 

not clear. But see- Code Civ. Froc. § 453 (striking sham or irrelevant answer). 
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Sec. 33. The heading for Chapter 4 (commencing with Section 437) 

of Title 6 of Part 2 of the Code of Civil Procedure is repealed. 

~-4---'iHE-ANSWER 
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Code of Civil_Procedure Section 437 (Repealed) 

Sec. 34. Section 437 of the Code of Civil Procedure i6 

repealed. 

43r~--~-QBswe~-ef-tae-aefeB8aBt-6Ball-eeBta'Bt 

Comment. Section 437 is superseded by Section 431.30. 
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Code of Civil Procedure Section 437a (Repealed) 

Sec. 35. Section 437a of the Code of Civil Procedure is 

repealed. 

groana-t~t;-elthoa!h-the-~reximate-ee~ee-ef-the-leee-yae-a-~eri1 

oecurred-bat-for-e-peril-exee~ted-i~-the-eOfttreet-ef-i~~ra~ee; 

Comment. Section 437a is continued without change as Section 431.50. 
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Code of Civ~l Procedure Section 437b (Repealed) 

Sec. 36. Section 437b of the Code of Civil Procedure is 

repealed. 

43Te~--~-aBY-ae~4eB-iB-waiea-~ae-aemaBa1-eKei~64ve-ef 

iB~ere6~;-er-~ae-vai~e-ef-~-~r~e~y-iB-eeB~~e~y;-aee6-Be~ 

eKeeea-five-~rea-aeiia~-f$5Qe11-~-aefefi8aB~-a~-ai6-~~ieB' 

Comment. Section 437b is superseded by Section 431.40. 
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c 
Sec. 37 A new chapter heading is added immediately preceding 

Section 437c of the Code of Civil Procedure, to read: 

CHAPTER 5. SUMMARY JUDGMENTS 

Code of Civil Procedure Section 437c (Amended) 

Sec. 3B Section 437c of the Code of Civil Procedure is amended 

to read: 

437c. In superior courts and municipal courts if it is claimed 

the action has no merit, or that there is DO defense to the action, 

on motion of either party, after notice of the time and place there-

• of in writing served on the other party at least 10 days before such 

motion, supported by affidavit of any person or persons having knowl-

edge of the facts, the answer may be stricken out or the complaint 

may be dismissed and judgment may be entered, in the discretion of 

the court unless the other party, by affidavit or affidavits shell 

ahow such facts as may be deemed by the judge hearing the motion 

sufficient to present a triable issue of fact. A jUdgment so enter-

ed is an appealable judgment as in other cases. The word "action" aa 

used in this section shell be construed to include all types of pro-

ceedings. The word ~sll8We;rll "complaint" as used in this section shall 

be construed to include a eSlUItet<e:iaiBl-sM cross-complaint. ~ 

phrase "plaintiff's claim" as used in this section includes a cause 

of action, asserted by any party, in a cross-complaint. The filing 

of a mot Lon under this section shall not extend the time within 

which a party must otherwise file an answer, demurrer I cross-

complaint, or motion to strike. 
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§ 437c 

The affidavit or affidavits in support of the motion must con-

tain facts sufficient to entitle plaintiff or defendant to a judg-

ment in the action, and the facts stated therein shall be within the 

personal knowledge of the affiant, and shall be set forth with partic-

ularity, and each affidavit shall show affirmatively that affiant, if 

sworn as a witness, can testify competently thereto. 

The affidavit or affidavits in opposition to said motion shall 

be made by the plaintiff or defendant, or by any other person having 

knowledge of the facts, and together shall set forth facts showing 

that the party has a good and substantial defense to the plaintiff's 

ae~ieB claim (or to a portion thereof) or that a good cause of action 

exists upon the merits. The facts stated in each affidavit shall be 

within the personal knowledge of the affiant, shall be set forth with 

particularity, and each affidavit shall show affirmatively that the 

affiant, if sworn as a witness, can testify competently thereto. 

When the party resisting the motion appears in a representative 

capacity, such as a trustee, guardian, executor, administrator, or 

receiver, then the affidavit in opposition by such representative 

may be made upon his information and belief. 

If it appear that such defense applies only to a part of the 

plaintiff's claim, or that a good cause of action does not exist as 

to a part of the plaintiff's claim, or that any part of a claim is 

admitted or any part of a defense is conceded, the court shall, by 

order, so declare, and the claim or defense shall be deemed estab-

lished as to so much thereof as is by such order declared and the 

cause of action may be severed accordingly, and the action may pro-

ceed as to the issues remaining between the parties. No judgment 
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c § 431c 

shall be entered prior to the termination of such action but the 

judgment in such action shall, in addition to any matters deter-

mined in such action, award judgment as established by the pro-

ceedings herein provided for. A judgment entered under this sec-

tion is an appealable judgment as in other cases. 

Comment. The amendments to Section 437c merely conform the section to 

the revisions made in the provisions relating to pleading. 

-121-



Code of Civil Procedure Section 437d (Repealed) 

Sec •. 39. Section 437d of the Code of Civil Procedure is 

repealed. 

eehal£-sa~a-aff!aav!~-was-maae-was-e8t!tlea-te-tse-,essess!e8-el 

Comment. Section 437d is continued without change as Section 431.60. 

(-
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c 

Code of Civil Procedure Section 438 (Repealed) 

Sec. 40.. Section 438 of the Code of Civil Procedure is repealed. 

43g~--~e-ee~~epe~aim-meB~ieaea-ia-8ee~i8B-431-a~s~-~eaa-~e 

Comment. Except for the last proviso, Section 438 is superseded by 

Section 428.10. The permissiveness of Section 428.10 obviates any need 

to maintain the first proviso of Section 438. Section 428.10 places no 

restrictions on the right of a defendant to assert by way of cross-complaint 

either an unsecured claim where the original action is to foreclose a 

mortgage or a cause of action to foreclose upon his secured claim, subject 

to Section 726 of the Code of Civil Procedure. 
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c 

Code of Civil Procedure Section 439 (Repealed) 

Sec. 4l. Section 439 of the Code of Civil Procedure is repealed. 

439.--It-tAQ-aQteR4aRt-~t&-tQ-iet-~p-a-~~te.gla~-~PQR-a 

Comment. Section 439 is superseded by Sections 426.30-426.50. 
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c 

Code of Civil ,Procedure Section 440 (Re~ealed) 

Sec. 42. Section 440 of the Code of Civil Procedure is repealed. 

Comment. Section 440 is superseded by Section 431.70. 
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c 

Code of Civil Procedure Section 441 (Repealed) 

Sec. 43. Section 441 of the Code of Civil Procedure is repealed. 

Comment. The first sentence of Section 441 is superseded by Section 

431.3Q(b)(2) and Section 428.10. The second sentence is superseded by 

Section 431.30(g). The last sentence is superseded by Section 430.30(c). 
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Code of Civil Procedure Section 442 (Repealed) 

Sec. 44. Section 442 of the Code of Civil Procedure is repealed. 

Comment. Section 442 is superseded by Article 4 (commencing with Sec-

tion 428.10); the portion of Section 442 relating to the motion to strike is 

continued in Section 435 as amended. 
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c 
Code of Civil Procedure Sections 443 and 444 (Repealed) 

Sec. 45. Chapter 5 (cOJDlllencing with Section 443) of T1 tle 6 of 

Part 2 of the Code of Civil Procedure is repealed. 

Comment. Chapter 5, cons1etlng of Sections 443 and 444, is superseded 

by the provisions indicated below. 

Old Section 

443 • • • 

444 • • • • 

• • • • • • • 

• • • • • • • • 

New Provision 

Sections 430.40, 430.50 

Sections 430.10-430.30 

ibe repealed sections read as follows: 

443. ibe plaintiff may within ten days after the 
service of the answer demur thereto, or to one or !DOre 
of the seversl defenses or counterclaillla set up therein. 

444. 'J!le demurrer may be taken upon one or IIIOre of 
the following grounds: 

1. That several causes of counterclaim bave been 
improperly Joined, or not separately stated; 

2. That the answer does not state tects suffiCient 
to constitute a defense or counterclaim; 

3. That the answer is uncertain; "uncertain", as 
used herein, includes imbiguous and unintelligible; or 

4. That, where the answer pleads a contract, it 
caDllOt be ascertained from the aDswer, whether or not the 
contract is written or oral. 
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Code of Civil Procedure Section 462 (Repealed) 
;uP SC_ 

Sec. 46. Section 462 of the Code of Civil Procedure is repealed. 

Comment. Section 462 is superseded by Section 431.20. 
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Code of Civil Procedure Section 463 (Repealed) 

See. 47. Section 463 of the Code of Civil Procedure is repealed. 

4939--A-MA~~A~~lQN-Qii~--A-ma~e~ial-allega~i8B-ia-a 

Comment. Section 463 is superseded by Section 431.10. 
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c 
Code of Civil Procedure Section 471.5. Amendment of complaint; filing 

and service 

Sec. 48. Section 471.5 is added to the Code of Civil Procedure, 

to read: 

471.5. If the complaint is amended, a copy of the amendments 

must be filed, or the court may, in its discretion, require the 

complaint as amended to be filed, and a copy of the amendments or 

amended complaint must be served upon the defendants affected thereby. 

The defendant must answer the amendments, or the complaint as amended, 

within ten days after service thereof, or such other time as the court 

may direct, and judgment by default may be entered upon failure to 

answer, as in other cases. 

Comment. Section 471.5 is the same as former Code of Civil Procedure 

Section 432. 
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Code of Civil Procedure Section 581 (Conforming Amendment) 

Sec. 49. Section 581 of the Code of Civil Procedure is amended to 

read: 

581. An action may be dismissed in the following cases: 

1. By plaintiff, by written request to the clerk, filed with the 

papers in the case, or by oral or written request to the judge where there 

is no clerk, at any time before the actual commencement of trial, upon 

payment of the costs of the clerk or judge; provided, that a-eeYB~e~-elaim 

8ae-Be~-eeeB-ee~-yp;-ep affirmative relief has not been sought by the 

cross-complaint ~-aBewep of the defendant. If a provisional remedy has 

been allowed, the undertaking shall upon such dismissal be delivered by 

the clerk or judge to the defendant who may have his action thereon. A 

trial shall be deemed to be actually commenced at the beginning of the 

opening statement of the plaintiff or his counsel, and if there shall be 

no opening statement, then at the time of the administering of the oath 

or affirmation to the first witness, or the introduction of any evidence. 

2. By either party, upon the written consent of the other. No dis

missal mentioned in subdivisions 1 and 2 of this section,.shall be granted 

unless upon the written consent of'the attorney of record of the party or 

parties applying therefor, or if such consent is not obtaine~ Upwn ~~ 

of the court after notice to such attorney. 

3. By the court, when either party fails to appear on the trial and 

the other party appears and asks for the dismissal, or when a demurrer is 

sustained without leave to amend, or when, after a demurrer to the com

plaint has been sustained with leave to amend, the plaintiff fails to amend 

it within the time allowed by the court, and either party moves for such 

dismissal. 
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§ 581 

4. By the court, with prejudice to the cause, when upon the trial 

and before the final submission of the case, the plaintiff abandons it. 

5. The provisions of subdiVision 1, of this section, shall not pro-

hibit a party from dismissing with prejudice, either by written request 

to the clerk or oral or written request to the judge, as the case may be, 

any cause of action at any time before decision rendered by the court. 

Provided, however, that no such dismissal with prejudice shall have the 

effect of dismissing a eeYBtepelaim-eF cross-compleint filed in said 

aRswep-tHePe~R. Dismissals without prejudice may be had in either of 

the manners provided for in subdivision 1 of this section, after actual 

commencement of the trial, either by consent of all of the parties to 

the trial or by order of court on showing of just cause therefor. 

Comment. The amendment to Section 581 deletes the reference to "counter-

claim" and to seeking affirmative relief in an answer. Counterclaims have 

been abolished; claims that formerly were asserted as counterclaims (in the 

answer) are now asserted as cross-complaints. See Code of Civil Procedure 

Section 428.80. Affirmative relief may not be sought by answer; rather, where 

affirmative relief is sought in the same action on a cross-demand, it must be 

done by cross-complaint. See Sections 431.30, 431.70, and the Comments to 

those sections. 
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Code of Civil Procedure Section 626 (Conforming Amendment) 

Sec. 50. Section 626 of the Code of Civil Procedure is amended to read: 

e~~iay When a verdict is found for the plaintiff in an action for the re-

covery of money, or teF-tae-aeteMaaHt;-w8eH-a-eeYBteF_e~iia when the claim 

of a party who has asserted a claim for the recovery of money in a cross-

esta8~isaea; the jury must also find the amount of the recovery. 

Comment. The amendment to Section 626 substitutes a reference to "cross----
complaint" for the former reference to "counterclaim" and mskes other conforming 

changes to reflect the fact that counterclaims have been abolished and claims 

formerly asserted as counterclaims are now to be asserted as cross-complaints. 

See Code of Civil Procedure Section 428.80. 
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Code of Civil Procedure Section 631.8 (Conforming Amendment) 

Sec. 51. section 631.8 of the Code of Civil Procedure is amended 

to read: 

631.8. After a party has completed his presentation of evidence 

in a trial by the court, the other party, without waiving his right to 

offer evidence in support of his defense or in rebuttal in the event 

the motion is not granted, may move for a judgment. The court as trier 

of the facts shall weigh the evidence and may render a judgment in favor 

of the moving party, in which case the court shall make findings as pro-

vided in Sections 632 and 634 of this code, or may decline to render any 

judgment until the close of all the evidence. Such motion may also be 

made and granted as to any eeQRtepe~aim-ep cross-complaint. 

If the motion is granted, unless the court in its order for judgment 

otherwise specifies, such judgment operates as an adjudication upon the 

merits. 

Comment. The amendment to Section 631.8 merely deletes the reference to 

a "counterclaim." Counterclaims have been abolished; claims that formerly 

were asserted as counterclaims are now asserted as cross-complaints. See Code 

of Civil Procedure Section 428.80. 

'. 
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Code of Civil Procedure Section 666 (Conforming Amendment) 

Sec. 52. Section 666 of the Code of Civil Procedure is amended to 

read: 

666. If a ee~Btepe~aim, claim asserted in a cross-complaint is 

established at the trial ,-eKeeea-tRe-~~a48ti~~!e and the amount so 

established exceeds the demand of the party against whom the claim as-

serted in the cross-complaint is established , judgment for the ae~eRaaRt 

party asserting the cross-complaint must be given for the excess; or if 

it appear that the ae~e8aaBt party asserting the cross-complaint is en-

titled to any other affirmative relief, judgment must be given accordingly. 

When the amount found due to either party exceeds the sum for which 

the court is authorized to enter judgment, such party may remit the excess, 

and judgment may be rendered for the residue. 

Canment. The amendment of Section 666 deletes the reference to a "counter-

claim" and makes other conforming changes. Counterclaims have been abolished; 

claims that formerly were asserted as counterclaims are now asserted as cross-

complaints. See Code of Civil Procedure Section 428.80. 
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Code of Civil Procedure Section 871.2 (Technical Amendment) 

Sec. 53. Section 871.2 of the Code of Civil Procedure is amended 

to read: 

871.2. As used in this seeo!;!el'!. chapter , "person" includes an 

unincorporated association. 

Comment. The amendment of Section 871.2 corrects an obvious technical 

defect. 
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Code of Civil Procedure Section 871.3 (Conforming Amendment) 

Sec. 54. Section 871.3 of the Code of Civil Procedure is 

amended to read: 

871.3. A good faith improver may bring an action in the superior 

court or, subject to Section 396, may file a cross-complaint 8P-88~~ep-

ela~. in a pending action in the superior or municipal court for relief 

under this chapter. In every case, the burden is on the good faith 

~rover to establish that he is entitled to relief under this chapter, 

and the degree of negligence of the good faith improver should be taken 

into account by the court in determining whether the ~rover acted in 

good faith and in determining the relief, if any, that is consistent 
'''- , 

with substantial justice to the parties under the circumstances of the 

particular case. 

Comment. The amendment of Section 871.3 merely deletes the reference 

to a "counterclaim." Counterclaims have been abolished; claims that 

formerly were asserted as counterclaims are now asserted as cross-complaints. 

See Code of CivU Procedure Section 428.80. 
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Code of Civil Procedure Section 871.5 (Conforming Amendment) 

Sec. 55. Section 871.5 of the Code of Civil Procedure is 

amended to read: 

871.5, When an action T ~ cross-complaint ;-9P-@e*B~@~@la~ 

is brought pursuant to Section 871.3, the court may, subject to 

Section 871.4, effect such an adjustment of the rights, equities, 

and interests of the good faith improver, the owner of 'the land, 

and other interested parties (including, but not limited to, 

lessees, lienholders, and encumbrancers) as is consistent with 

substantial justice to the parties under the circumstances of the 

particular case. The relief granted shall protect the owner of the 

land upon Which the improvement was constructed against any pecuniary 

loss but shall avoid, insofar as pOSSible, enriching him unjustly 

a.t the expense of the good faith improver. In protecting the owner 

of the land a.gainst pecuniary loss, the court shall take into 

conSideration the expenses the owner of the land ha.s incurred in 

the action in which relief under this cha.pter is sought, including 

but not limited to reasonable attorney fees. In determining the 

appropriate form of relief under this section, the court shall take 

into consideration any plans the owner of the land may ha.ve for the 

use or development of the land upon which the improvement was ma.de and 

his need for the land upon which the improvement was made in connection 

with the use or development of other property owned by him. 

Comment. The emendment of Section 871.5 merely deletes the reference 

to a "counterclaim." Counterclaims ha.ve been a.bolished; claims tha.t formerly 

were a.sserted as counterclaims are now asserted as cross-complaints. See 

Code of Civil Procedure Section 428.80. 
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Code of Civil Procedure Section 1048.5. Transfer to another court for trial when 
cross-claim severed for trial 

Sec. 56. Section 1048.5 is added to the Code of Civil Procedure, 

to read: 

1048.5. If a cause of action alleged in a cross-complaint is severed 

for trial under Section 1048, the court may, in its discretion, in the 

interest of justice, transfer the cause to any court which would have had 

subject jurisdiction over it had it been asserted as an independent action. 

The court to which the transfer is made shall deal with the matter as if 

i-t had been brought as an independent action. 

Comment. Section 1048.5 is added to permit the court not only to sever 

matters for trial, but to sever matters into two independent actions in order 

that it may then transfer part of the original action to another court. Once 

such a cause of action is severed for trial, so that any advantages of Original 

joinder are lost, it may be unfair for the court to retain such an action. If 

the severed cause is not retained by the original court, it should be sent to 

the most convenient court having jurisdiction over it. Thus, if the cause 

alleged in the cross-complaint if brought as an independent propeeding would 

be one cognizable in municipal court, it should be transferred to a municipal 

court most convenient to the parties even though the original action is one in 

a superior court. It should be noted, however, that,where severance for trial 

is desirable but transfer would be undeSirable, the court may retain the action 

for trial even though it would not have had jurisdiction if the action were 

r- initiated as an independent proceeding. 
',-.• 

The power to transfer a severed CBuse is discretionary. The court should, 

however, consider not merely the convenience of the parties, witnesses, and the 
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court, but also whether severance would prejudice a party's claim to a set-off. 

Thus, where actions, though severed, are retained in one court for trial, pro-

vision ean be made for a single judgment providing for a proper set-off. On 

the other hand, where one action is transferred and brought to an earlier con-

elusion than the other, the losing party in this action can be at a serious 

practical disadvantage. He will have to satisfy this first judgment (which 

may be finanCially difficult) with no assurance that the other party will have 

funds available to satisfy his own judgment (set-off). 

-141-



c 
Revenue and T~ation Code Section 3522 (Conforming Amendment) 

Sec. 57. Section 3522 of the Revenue and Taxation Code is amended 

to read: 

3522. A defense eeaRteF-e~~~ or cross-complaint based on an alleged 

invalidity or irregularity of any deed to the State for taxes or of any 

proceeding leading up to deed can only be maintained in a proceeding cam-

menced within one year after the date of recording the deed to the State 

in the county recorder's office or within one year after october 1, 1949, 

whichever is later. 

Comment. The amendment of Section 3522 merely deletes the reference to 

a "counterclaim." Counterclaims have been abolished; claims that formerly 

were asserted as counterclaims are now asserted as cross-complaints. See Code 

of Civil Procedure Section 428,80. The amendment of Section 3522 bas no 

effect on any action commenced prior to July 1, 1972. 
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Revenue and Taxation Code Section 3810 (Conforming Amendment) 

Sec. ~ Section 3810 of the Revenue and Taxation Code is amended 

to read: 

3810. A defense ;-ee~tepe~a~, or cross-complaint based on the 

alleged invalidity or irregularity of any agreement or deed executed 

under this article can only be maintained in a proceeding commenced within 

a year after the execution of the instrument. 

Comment. The amendment of Section 3810 merely deletes the reference to 

a "counterclaim." Counterclaims have been abolished; claims that formerly 

were asserted as counterclaims are now asserted as cross-complaints. See Code 

of Civil Procedure Section 428.80. The amendment of Section 3810 has no 

effect on any action commenced prior to July 1, 1972. 
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Water Code Section 26304 (Conforming Amendment) 

Sec. 59. Section 26304 of the Water Code is amended to read: 

26304. An action, proceeding, defense, answer, eeaR~eFe~aim; or 

cross-complaint based on the alleged invalidity or irregularity of any 

collector's deed executed to the district or based on the alleged inef-

fectiveness of the deed to convey the absolute title to the property 

described in it may be commenced or interposed only within one year after 

the recordation of the deed. 

Comment. The amendment of Section 26304 merely deletes the reference to 

a "counterclaim." Counterclaims have been aboliShed; claims that formerly 

were asserted as counterclaims are now asserted as cross-complaints. See Code 

of Civil Procedure Sectien 428.80. The amendment of Section 26304 has no 

effect on any action commenced prior to July 1, 1972. 

-l44-



Water Code Section 26305 (Conforming Amendment) 

Sec. 60. Section 26305 of the water Code is amended to read: 

26305. An action, proceeding, defense, answer, eeQBtepelaim, or 

cross-complaint based on the alleged invalidity or irregularity of any 

agreement of sale, deed, lease, or option executed by a district in con-

nection with property deeded to it by its collector or based on the al-

leged ineffectiveness of the instrument to conveyor affect the title to 

the property described in it may be commenced or interposed only within 

one year after the execution by the district of the instrument. 

Comment. The amendment of Section 26305 merely deletes the reference 

to a "counterclaim." Counterclaims have been abolished; claims that formerly 

were asserted as counterclaims are now asserted as cross-complaints. See 

Code of Civil Procedure Section 428.80. The amendment of Section 26305 has 

no effect on any action commenced prior to July 1, 1972. 

r 
"--
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water COde Section 37161 (COnforming Amendment) 

Sec. 61. Section 37161 of the Water COde is amended to read: 

37161. An action, proceeding, defense.J. answer, _=HHlaia, or 

cross complaint based on the alleged invalidity or irregularity of any 

collector's deed executed to the district or based on the alleged in-

effectiveness of the deed to convey the absolute title to the property 

described in it may be commenced or interposed only within one year after 

the recordation of the deed. 

Comment. The amendment of Section 37161 merely deletes the reference to 

a "counterclaim." Counterclaims have been abolishedj claims that tOl'llllrly were 

asserted as counterclaims are now asserted as cross-cauplaints. See Code of 

Civil Procedure Section 428.80. The amendment of Section 37161 has no effect 

on any action OOII1IIIIInced prior to July 1, 1972. 

/ 
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Water Code Section 37162 (Conforming Amendment) 

Sec. 62. Section 37162 of the Water Code is amended to read: 

37162. An action, proceeding, defense, answer, ee~~e~elaiE; or 

cross complaint based on the alleged invalidity or irregularity of any 

agreement of sale, deed, lease, or option executed by a district in 

connection with property deeded to it by its collector or based on the 

alleged ineffectiveness of the instrument to conveyor affect the title 

to the property described in it may be commenced or interposed only 

within one year after the execution by the district of the instrument. 

Comment. The amendment of Section 37162 merely deletes the reference 

to a "counterclaim." Counterclaims have been abolished; claims that formerly 

were asserted as counterclaims are now asserted as cross-complaints. See 

Code of Civil Procedure Section 428.80. The amendment of Section 37162 has 

no effect on any action commenced prior to July 1, 1972. 
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Water Code Section 51696 (Conforming Amendment) 

Sec. 63. Section 51696 of the Water Code is amended to read: 

51696. An action, proceeding, defense, eeYE~eFelaim or cross 

complaint based on the alleged invalidity or irregularity of any sale 

by the county treasurer as trustee of a district of a parcel deeded to 

him as e result of the nonpayment of an assessment, or some portion 

thereof, may be commenced or interposed only within one year from the 

date of the sale. 

Comment. The amendment of Section 51696 merely deletes the reference 

to a "counterclaim." Counterclaims have been abolished; claims that formerly 

were asserted as counterclaims are now asserted as cross-complaints. See Code 

of Civil Procedure Section 428.80. The amendment of Section 51696 has no 

effect on any action commenced prior to July 1, 1972. 
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Operative Date; Application to Pending Actions 

Sec. 64. This act becomes operative on July 1, 1972, and applies 

only to actions commenced on or after that date. Any action commenced 

before July 1, 1972, is governed by the law as it would exist had this 

act not been enacted. 

Comment. The proviSions of this act apply only to actions commenced on 

or after July 1, 1972. The operative date of the act is deferred so that 

lawyers and judges will have sufficient time to become familiar with the 

new procedures. 
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#71 4/22/70 

TIlE NEED TO REVISE CALIFORNIA PROVISIONS 

REGARDING JOINDER OF CIAIMS, COUNTEIlCIAIMS, AND CROSS- COMPIAINTS 

INTROOOCTION 

A~ study of Joinder of causes of action involves considerations 

also affecting counterclaims and cross-complaints, and is necessarily 

intertwined with problems of joinder of parties. In california the 

law of joinder has developed in piecemeal fashion, resulting in an 

overabundance of confusing, inconsistent, and sometimes meaningless 

provisions. The purpose of the present study is to consider the 

provisions as they stand, attempt to extract from them the basic 

principles upon which they were based, and from there to reconstruct 

a new set of statutes which will be consistent, coherent, and hopefUlly, 

easier to understand and to administer. 
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c 
PARr I: JOnIDER OF CAUSES 

SCOPE 

Joinder of causes of action in California is governed by Code of 

Civil Procedure section 427. The question of revision of this section 

involves the following considerations: 

1. To what extent should the language of the section be revised 

to eliminate the ambiguity and redundancy that it now contains? 

2. To what extent should the language be altered to reflect 

court interpretations of the section? 

3. To what extent should the restrictions on permissive joinder 

of causes by plaintiffs be altered or removed? 

4. To what extent should the section be harmonized or merged with 

provisions for joinder of claims by parties other than plaintiffs? 

5. To what extent should rules for mandatory joinder be imposed? 
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BACKGROUND 

Section 427 is based on the original provision for joinder of causes 
1 

contsined in the Field Code and enacted into law in New York in 1848. 

The section currently reads as follows: 

The plaintiff may unite several causes of action in the same 
complaint, where they all arise out of: 

1. Contracts, express or implied. An action brousnt pursuant 
to Section l6ge of the Civil Code shall be deemed to be an action 
upon an implied contract within the meaning of that teI'/ll as used in 
this section. 

2. Claims to recover specific real property, with or without 
damages for the withholding thereof, or for waste committed thereon, 
and the rents and profits of the same. 

3. Claims to recover specific personal property, with or with
out damages for the withholding thereof. 

4. Claims against a trustee by virtue of a contract or by 
opera tion of law. 

? Injuries to character. 

6. Injuries to person. 

7 . Injuries to property. 

8. Claims arising out of the same transaction, or transactions 
connected with the same subject of action, and qot incluqed within 
one of the foregoing subdivisions of this section. 

9. Any and all claims for injuries arising out of a conspiracy, 
whether of the same or of different character, or done at the same 
or different times. 

The causes of action so united must al! belong to one only of 
these classes except as provided in cases of conspiracy, and must 

1. Toelle, Joinder of Actions--With Reference to the M:>ntana and Cali
fornia Practice, 18 Calif. L. Rev. 459, 465 (1930). 
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affect all the parties to the action, and not reqUl.re different 
places of trial, and must be sepaIately stated; but an action 
for malicious arrest and p~-osecution, or either of them, /:,3Y be 
united with an a cUon for either an injury to cbera ctel:' or to 
the person; provided, however, that in any action brought by the 
husband and wife, to recover damages caused by any injury to the 
wife, all consequential damages suffered or sustained by the 
husband alone, including loss of the services of hin s'lid wife, 
moneys expended ahd indebtedness incu~red by reason of ~~h in
jury to his said wife, may be allebf,d and ,""covered wi t~c·u.t 
separately stating such cause of actio:: 8:oising oelt cf &.lCh cc!'.
sequential da!D3ges suffereCl or sustainc_d by the Ll.lsband; .1rovided, 
further, that causes of action for inju!-ies to pen0!! and in
juries tc property, growing out of eh,) sam~ tC1'~, r~'ly be joined 
in the same cCldPJ.aint, and it is n·)t required. thQ.t t.hey be stated 
sepa 1'8 tely. 
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THE CATEGORY REQUlREMEN.l' 

The requirement that all causes to be joined must f'all within one 

of' the designated statutory categories is a remnant f'rom common law 

pleading and has aptly been described as "illogical and arbitrary.,,2 

Under the common law writ system, a plaintif'f' could join all claims he 

had against a def'endant which f'ell within the scope of' a single writ, 

whether or not the various causes arose out of' the same or different 

transactions or events and regardless of' the nature of' the injuries 

suf'f'ered. On the other hand, if' the causes did not fall within the 

same writ, they could not be joined even though they arose out of' a 

single event at the same time and bef'ore the same witnesses) The 

harsh rules of' common law could be avoided, however, by resort to 

equity jurisdiction. Courts in equity would determine an otherwise 

purely legal action in order to avoid a multiplicity of' suits, at 

least when various causes, which could not be joined at common law, 

4 
involved common questions of' law and f'act. 

The Necessity For Revised Wording of' Section 427 

When the common law and equity rules were scrapped in f'avor or the 

code, the draf'ters, by instituting categories of' cases that could be 

joined, simply reaf'f'irmed a modif'ied common law approach; while in some 

instances Joinder was broader than at common law, in other situations 

2. ~ at 467. 

3. See Clark, Code Pleading 436 (2d ed. 1947); Blume, A Rational TheOry for 
Joinder of' Causes of' Action and Def'ences, and f'or the Use of Countercla1r 
26 Mich. L. Bev. 1-10 (1927). 

4. ~ at 10-17. 
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5 Joinder was actually restricted. Originally in California there were 

only seven categories,6 which still comprise, with minor modification, 

the first seven categories in the current statute. 

strange as it may seem, there was no provision whatsoever for joinder 

of causes of action arising out of the same transaction or occurrence, and 

despite the fact that New York in 1852 amended its own statute to add such 

a category, California did not do so until 1907, after a number of cases 

in which joinder of different causes arising from a single event had been 

7 
rejected. 

Even then the amending legislation was poorly drafted since the new 

eighth category provided for joinder of claims "arising out of the same 

transaction or transactions connected with the same subject of the action, 

and not included within one of the foregoing subdivisions of this section." 

This language was in accord with the wording of the paragraph following 

the listing of categories which reads, "The causes of action so united 

must all belong to one only of these classes •..• IT 

On its face this wording would seem to preclude joinder of any claim 

which falls Within one of the first seven categories of claims even if it 

arose out of the same transaction as the claim with which it was to be 

Joined. Since the first seven categories cover almost all possible 

causes, the utility of the new eighth category would have been limited 

indeed had not the courts simply ignored the wording of the section and 

5. See Toelle, supra note 1, at 467. 

6. ~ at 465-67. 

7. ~, Stark v. Wellman, 96 Cal. 400, 402, 31 P. 259, 260 (1892). 
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;C recognized the intent of the legislature to permit unlimited joinder of 

all claims arising from a single transaction. B Despite the fact that sec

tion 427 has since been frequently amended, however, the offending language 

in subdivision eight and in the subsequent paragraph have not been eliminate 

The precise scope and meaning of the new category was unclear from 

the outset. Although it is now clear that courts read the words "same 

transaction" broadly to include causes arising out of a single tortious 

event, or related aeries of events, this did not come about until a 

series of special provisions, seemingly redundant,9 were added to the 

statute. Thus in 1913 it was provided that a husband's damages for 1njurie~ 

to his wife could be joined with the wife's own claim for her injuries; 

apparently the 1907 amendment was not considered suffiCient for such joinder. 

In 1915 another amendment permitted a plaintiff to join "causes of action 

for injuries to persons and injuries to property growing out of the same 

11 
tort." This addition appeared to be in response to a 1912 decision where, 

without discussing the "transaction" category, such joinder was denied. 

Finally, in 1931, a ninth category was added to section 427 providing for 

joinder of all claims for injuries arising out of a conspiracy. Again, 

this appeared to be in response to a specific decision refusing joinder 

despite the presence of the general "transaction" category.12 

8. See 1 Chadbourn, Grossman & Van Alstyne, California Pleading § B15 at 
740-41 (1961). 

9. See generally 2 Witkin, California Procedure, Pleading, § 146 (1954). 

10. See 1 Chadbourn, Grossman & Van Alstyne, California Pleading § B15 
at 741 (1961). 

11. Schermerhorn v. los Angeles Pac. By .• , 18 Cal. App. 454, 123 P. 351 
(2d Dist. 1912). 

12. See 1 Chadbourn, Grossman & van Alstyne, California Pleading § 816 (1961 
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c The result of these amendments is a statute which on its face is 

confused and repetitious and which can result in unnecessary concern and 

research by an attorney who is new to the California B;tr or who is not 

well versed in California litigation practice. By itself, this would 

not be sufficient reason to call for an amendment, but if other facets 

of the joinder statute are to be altered, so surely should the current 

language. 

The Need to Abolish the Categorical Approach to Joinder 

Mlch more serious than the way in which section 427 is worded is the 

fact that the entire Bubstance of the statute makes little sense and should 

be replaced by a provision allowing unlimited joinder among those persons 

who have properly been made parties to the action. Although ultimately 

such a proposal requires a discussion of the rights of parties other than 

plaintiffs to join claims, for purposes of analyzing the current categori-

cal approach, it is necessary to treat only the case in which a single 

plaintiff wishes to assert a number of causes against a single defendant. 

1. As virtually every writer on the subject has noted, the joinder 

categories under the code are for the most part arbitrary and not based 

on reasons of practical convenience. 13 For example, plaintiff can bring 

suit on a contract implied in law, and join with it a claim under an un-

related written agreement to which he was not a party but which has been 

13. See,.!!.!.[:, Clark, Code Pleading 436 (2d ed. 1947); Wright, Joinder of 
Claims and Parties Under Modern Pleading Rules, 36 Minn. L. Rev. 580, 
582 (1952); Blume, A Rational Theo For Joinder of Causes of Action 
and Derences, and For t Use of Counterclaims, 2 Mich. L. Rev. 1, 
17-18 ( 1927); Toelle, Joinder of AcUons--With Reference to the Montana 
and California Practice, 18 Calif. L. Rev. 459, 467 (1930). 
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assigned to him for purpose of litigation. Yet plaintiff cannot join 

a cause of action for battery with a cause of action for defamation unless 

he can demonstrate that the two causes arose out of a single set of trans-

actions or were the result of a single conspiracy. In the contract action, 

where joinder is allowed, the Witnesses, the nature of the proof, and even 

the legal issues regarding one cause will have nothing whatsoever to do 

with the other cause. on the other hand in the tort case, where joinder 

is not permitted, the history of the relationship between plaintiff and 

defendant may be germane to both causes of action, meaning that the same 

evidence may have to be presented twice. 

2. There is no demonstrated need for any limitations on Joinder of 

causes of action. Every one of the five amendments to section 427 of the 

Code of Civil Procedure bas been enacted for the purpose of expending 

joinder. The fact that entirely different, unrelated claims may be joined 

if they happen to fall within a single category has not induced any sugges-

tion tbat such joinder should be curtailed. In a steadily expanding 

number of other Jurisdictions all restrictions on joinder of causes have 

been eliminated. In New York, where the original code provision was first 

ene cted , such reform was enacted in 1935.15 

14. See Fraser v. oakdale lumber & Water Co., 73 Cal. 187, 14 P. 829 (1897). 

15. See Clark, Code Pleading 440 (2d ed. 1947). The current New York Pro
Vision. § 601 of the Civil Practice raw and Rules, reads as follows: 

The plaintiff in a complaint or the defendant in an answer 
setting forth a counterclaim or cross-claim may join flS many 
claims as he may bave against an adverse party. There may be 
like Joinder of claims wben there are multiple parties. 
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The Federal Rules of Civil Procedure also contain a prevision for 

16 
unlimited joinder which has been a model for reform in many states. 

The success of such provisions has been summed up by one procedural ex-

pert as follows, "Of all the provisions of the Federal BIles and their 

state counterparts dealing with joinder, this rule on joinder of claims 

17 
has operated most smoothly and satisfactorily." 

Perhaps even more significant than the experience of other states 

with broad joinder of claims provisions is the California experience 

with the broad joinder of counterclaims and cross-complaints by defendant. 

The scope of California's counterclaim provisions was set forth by the 

18 
state supreme court in Terry Trading Corp. v. Barsky in 1930, as 

follows: 

Under the amendment to section 438 of the Code of Civil Pro
cedure, adopted in 1927 and prior to the filing of the answer and 
cross-complaint herein, the sole requisites of a counterclaim are 
that it "must tend to diminish or defeat the plaintiff's recovery 
and must exist in favor of a defendant and against a plaintiff 
between whom a several judgment might be had in the action." All 
of the other limitations were abolished by this amendment, and an 
intent on the part of the legislature to avoid multipl.icity of 
suits and to have all conflicting claims between the parties 
settled in a single action was most clearly mnifested.. In the 
instant case, obviously, both the claim for da1ll!l.ges and the 
delll!l.nd that plaintiff account for sums collected and not 
credited on defendant's obligation tend to diminish or defeat 
plaintiff's recovery. Under the amendment it is not necessary 

16. Fed. R. Civ. P. 18(a). The rule is quoted in the text at 19 ir:fr.:;;. 

17. Wright, Joinder of Claims and Parties Under Modern Pleading Rules, 
36 Minn. L. Rev. 580, 586 (1952). 

1.8. 210 Cal. 428, 435-36, 292 P. 474, 477 (1930). 
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that there be any connection between the cause of action set up 
in the complaint and that which forms the basis of the counter
claim. Indeed, the statute contemplates the pleading of un
related matters as counterclaims by providing that "the court 
may, in its discretion, order the counterclaim to be tried 
separately from the claim of the plaintiff." (Code Civ. Proc., 
sec. 438; McBaine, Recent Pleading Reforms in California, 16 
Cal. L. Rev. 366.) 

If defendant has a claim against plaintiff which does not qualify 

as a counterclaim but which arises out of the same transaction or 

occurrence as plaintiff's complaint, then defendant can plead such claim 

as a cross-complaint in addition to any counterclaims he has filed in 

19 
his answer. It is certainly anomalous for California law to permit 

defendant to plead such a broad range of counterclaims and cross-com-

plaints and at the same time to adhere to the arbitrary categories set 

out for joinder of claims by plaintiff. If the purpose is to avoid 

multiplicity and to have all conflicting claims between the parties 

settled in a single action, the current restrictions on joinder by 

plaintiff are absurd. In this regard it should be noted that there has 

been no agitation whatsoever to cut back the scope of counterclaims or 

cross-complaints now permitted; indeed writers on the subject have 

adversely criticized the counterclaim provision for retaining the 

"diminish or defeat" language which restricts counterclaims to those 

cases where both plaintiff and defendant seek some monetary relief. 

The legislature has been urged to liberalize the rules so that defendant 
20 

can Join any causes whatsoever he has against plaintiff. 

19. See Cal. Code Civ. Proc. § 442. 

20. See, e.g.} Comment, California Procedure and the Federel Rules, 
1 U.C.L.A. L. Rev. 547, 551-52 (1954). 
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c 3. Any undesirable effects resulting from unlimited joinder of 

causes can easily be remedied by a severance of causes for trial. Joinder 

of causes, in and of itself, is never harmful. Only a joint trial of 

causes may be unjustified, either because the trial may become too 

complex for rational decision, or because evidence introduced on one 

cause will so tend to prejudice the trier of fact that it will be unlikely 

to render a fair decision on any other cause. These latter problems which 

are certainly not obviated by the current arbitrary categories can be 
, 

avoided by resort to Code of Civil Procedure section 1048 which permits 

21 the court, in its discretion, to sever any action. In additioq a number 

of other California provisions permit severance where appropriate because 

of multiple plaintiffs,22 multiple defendants,23 or the insertion of 

24 counterclaims. These latter proviSiOns, which seem redundant, can 

only emphasize the availability of severance whenever necessary. 

21. Section 1048 reads in its entirety: 

22. 

23· 

24. 

An action may be severed and actiens may be consolidated, 
in the discretion of the court, whenever it can be done with
out prejudice to a substantial right. 

Cal. Code Civ. Prec. § 378. 

Cal. Code Clv. Prec. § 579. 

Cal. Code Civ. prec. § 438. 
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4. The current categorical approach of section 427 results in 

sufficient confUsion, uncertainty, and unwarranted cost to justifl 

revision. As a practical matter there w111 only be a small number of 

situations in which a plaintiff will have several causes of action 

asainst a defendant which do not arise from one set of transactions or 

occurrences so as to permit joinder under section 427. Even then such 

unrelsted causes may be joined if they all fall within some other cate-

gory of the statute. Thus the adoption of an unlimited joinder rule 

will not have much impact on the number of causes that can in fact be 

jOined. Nevertheless, a number of benefits will accrue from such revi-

sion. Under the current provision defendants are encouraged, whenever 

tactically sound, to challenge the joinder of causes by arguing that 

no category applies. Even when unsuccessful, argument on such an issue 

1s costly and time consuming. In those few cases where the challenge is 

successful, the plaintiff must file an amended complsint eliminating one 

or more of his original causes. If the Original complaint wa s filed 

shortly before the statute of limitations ran on the various causes, 

plsintif:f may even be forced to a final election as to which of the 

causes to pursue since a new independent action on any cause dropped 

from the case w111 be barred. 

There are a number of substantial practical reasons why fa11ure to 

permit joinder of even totally unrelsted clsims is unsound. Separate 

cases require duplication of filing fees and of the costs of service of 

process, not to mention the costs of the unnecessary duplication of dis-

covery proceedings and two trials instead of one. Furthermore, even 

-13-
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unrelated claims may involve certain common issues and may require the 

presence of the same witnesses. 

5. The discretionary power of the court to consolidate separate 

cases cannot eliminate the problems raised by the limitations on joinder 

of causes. Since California's provision for consolidation of cases for 
25 

trial contained in Code of Civil Procedure section 1048 does appear to 

give virtually unlimited discretion to the trial judge, one may ask 

whether it is not better to retain current joinder limitations than to 

provide for unlimited joinder subject to the court's power to sever the 

causes for trial. First of all, consolidation does not eliminate dupli-

cation of fi.1.i.ng fees and other preliminary costs of suit. Furthermore, a 

court is likely to reject consolidation over one party's objection if the onl.;) 

reason advanced is that one trial is less costly than two, even though the 

causes sought to be joined are simple and, if joinder were permitted, sever-

anca ~rould be rejected as totally inappropriate. The court woul.d be justi

fied in assuming that the failure of the legislature to provide for tin-

limited joinder of causes at plaintiff's option indicates a policy against 

such joinder by consolidation without a substantial showing of necessity 

. in the particular case. Finally, if causes have been inappropriately joined, 

severance for trial can always be effected, but it may not be possible to 

consolidate actions since they may not have been instituted in the same 

court. Consider, for ellBmple, a situation in which plaintiff has two causes, 

one of which must be brought in superior court and the other of which, if sued 

alone, would have to be instituted in municipal court. If section m per

mits plaintiff to unite them into a single case, and he does so, the Cali-

fornia laws on jurisdiction provide that the entire action be brought in the 

25. The full text of ~e'ction l~ is quoted 1n note 21, supra. 
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superior c:ourt, which can in turn sever the causes for trial. However, 

if plaintiff, at the outset, divides the causes into two separate actions, 

the case before the municipal court cannot subsequently be sent to the 

27 superior court for consolidation with the case there pending; once the 

municipal court obtains proper jurisdiction over a case, transfer to the 

28 superior court for consolidation is precluded. One may, of course, argue 

that the legislature should alter the jurisdiction statutes to permit such 

consolidation rather than c:bange the rules of Joinder of causes, but such 

a procedure would add costs and would still not cure the confusion engen

dered by section 427 as it nov stands. 

26. See 1 Chadbourn, Grossman & van Alstyne, California Pleading § 182 
(1961) . 

27. Cochrane v. Superior Court, 261 Cal. App.2d2Ql, 67 Cal. Rptr. 675 (2d 
Dist. 1968). 

28. Ibid. 
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PERMISSIVE JOINDER OF CAUSES IN CASES INVOLVING MULTIPLE PARTIES 

Section 427 is generally phrased as if every case involved but one 

plaintiff and one defendant. The only major reference29 to multiple parties 

is the requirement that each cause of action to be joined must affect all 

parties to the action. This clause appeared in the original code at a time 

when joinder of parties was narrowly restricted. In 1927, however, Californi' 

joined an ever growing number of states in liberalizing the joinder of 

parties provisions. Essentially these new statutes provide that parties can 

be joined if the claims by or against them, whether Joint, several, or in 

the alternative, arise out of one transaction or occurrence or series of 
30 

transactions or occurrences, and involve a common question of law or fact. 

In making these reforms, however, state legislatures consistently ignored 

the existing Joinder of claims statutory requirement that each cause of 

action affect all parties to the action. As a result, in a number of states, 

the joinder of parties reforms were virtually nullified. For example, two 

persons, each of whom suffered injuries due to a single tortious act by a 

defendant, could satis~ the joinder of parties requirements, but this was 

29. There is an additional reference to the situation where a husband and 
wife join to sue for their respective damages ariSing from an injury 
to the wife. 

30. California Code<of Civil,Procedure section 378 governs joinder of partieE 
and clearly states these requirements. Joinder of defendants is 
governed by a series of three provisions, California Code of Civil 
Procedure Sections 379, 379(a), 379(b), and 379(c), which are loosely 
drawn, overlap, and give no clear picture of what was intended. Most 
experts have taken the position that the result of these provisions is, 
and should be, to allow joinder of defendants if, but only if, the 
criteria for joinder of plaintiffs have been met. See 1 Chadbourn, 
Grossman & Van Alstyne, California Pleading § 618 (1961); 2 Witkin, 
California Procedure, Pleading, § 93 (1954). 
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meaningless since their causes could not be joined; each one's action for 

his own injuries would affect only him. 31 

California courts, unlike those of other states, have consistently 

taken a sophisticated approach Qy holding that the modern joinder of parties 

provisions should be given their intended effect and that the "affect all 

parties" requirement of section 427 is thus superseded as to those causes of 

action which are so related as to permit the joinder of parties.32 

Although the California courts are to be commended for their rational 

approach to the problem, the decisions have turned out to be somewhat of a 

detriment in disguise. For, in many of those states where a restrictive 

approach was taken and hence the modern joinder of parties legislation 

mullified, the need for full-Bcale reform of the prOVisions for joinder of 

causes became clear. It was thus that New York33 and other states scrapped 

the old code provision for joinder of causes in favor of a statute permitting 

free joinder of causes between any adverse parties to the action. 

In California, however, the "affect all parties" requirement is stUl 

part of the statute and has an important effect on the scope of joinder. 

Assume, for example, that one person, !, has two causes of action against a 

defendant arising from two entirely separate contracts and that another 

person, b has a cause of action against the same defendant ariSing from one 

31. 

32. 

See, ~ ~der v. Jefferson Hotel Co., 121 S.C. 72, 113 S.E. 474 
{1922}. See generally Clark, Code Pleading 445-47 (2d ed. 1947). 

The leading case was Peters v. Bigelow, 137 Cal. App. 135, 30 P.2d 450 
(3d Dist. 1934), which subsequently was followed by the California 
Supreme Court in Kraft v. Smith, 24 Cal.2d 124, 148 P.2d 23 (1944). 

33. See Tanbro Fabrics Corp. v. Beaunit Mills, Inc., 4 App. Div. 2d 519, 
167 N.Y.S.ad 387 (1st Dep't 1957). The text of the current New York 
Provision is set out in note.~5, supra. 
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of the two contracts. Both ~ and I may join as plaintiffs in a single actior 

against defendant if the only causes they allege arise from the one contract 

which involves both of them. But in such a case ~ cannot join his claim on 

the other contract; it does not affect Y, nor is it a claim giving rise to 
34-

the joinder of! and I as plaintiffs. This puts! in a serious dilemma. 

If he wishes to join his two causes against defendant in a single action, 

which is possible since they are both within the contract category, I 

cannot join in the action with him. If he teams with I, ~ must either 

forgo his other cause or bring an entirely separate suit on it. 

Such a situation makes little sense. Once a party is properly joined 

in an action, he should be permitted to bring any and all causes he has 

against all adverse parties. Such a new provision would not have a marked 

impact since, as already noted, in most situations the parties' potential 

causes of action all arise from a single transaction or occurrence or series 

of transactions or occurrences. But in those situations where additional 

unrelated causes do exist, joinder may result in considerable savings of 

time and money. Undue confusion and prejudice can always be handled by a 

severance of causes or issues for trial. 

It is interesting to note that the federal courts recently faced a 

problem similar to that which now exists in California. Although Federal 

Rule 18(a) clearly provided for unlimited joinder 

against one defendant, at least one lower federal 

of causes by one plaintiff 
35 

court had held, by a 

34. See 1 Chadbourn, Grossman & Van Alstyne, California Pleading § 806 
(19(1) . 

35. Federal Housing Admr. v. Christianson, 26 F. Supp. 419 (D. Conn. 1939). 
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strained interpretation, that, in a case involving multiple parties, a 

plaintiff was not entitled to join against a defendant a claim unrelated 

to that which had given rise to the joinder of parties. In 1966, in direct 

response, Rule 18(a) was amended to provide: 

A party asserting a claim to relief as an original claim, 
counterclaim, cross-claim, or third-party claim, may join, 
either as independent or as alternate claims, as many claims, 
legal, equitable, or maritime, as he has against an opposing 
party. 

37 
The notes of the Advisory Committee clearly set forth the purposes of 

the amendment as follows: 

Rule 18(a) is now amended not only to overcome the 
Christianson decision and similar authority, but also to state 
clearly, as a comprehensive proposition, that a party asserting 
a claim (an original claim, counterclaim, cross-claim, or third
party claim) may join as many claims as he has against an 
opposing party. . • . This permitted joinder of claims is not 
affected by the fact there are multiple parties in the action. 
The joinder of parties is governed by other rules operating 
independently. 

It is emphasized that amended Rule 18(a) deals only with 
pleading. As already indicated, a claim properly joined as a 
matter of pleading r~ed not be proceeded with together with 
the other claims if fairness or convenience justifies separate 
treatment. 

Insofar as California is concerned, it is useful to compare once again 

the existing situation regarding counterclaims and cross-complaints by 

defendants against plaintiffs to illustrate that the "affect all parties" 

36. See Wright, Federal Courts 344 (2d ed. 1970). 

37. Advisory Committee's Notes on Rule 18(a), 39 F.R.D. 87 (1966). For a 
comprehensive analysis of the amendment, see Kaplan, Continuing Work 
of the Civil Committee: 1 66 Amendments of the Federal Rules of 
Civil Procedure II, 1 Harv. L. Rev. 591, 592~98 (196 , 
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linitation on joinder in section 427 is arbitrary, inconsistent, and 

~~neceS8arJ. If two plaintiffs join in one action, each requesting damages 

fDr pcrso:lal injuries suffered in a collision with defendant, defendant may 

~~ead eny counterclaims or cross-complaints he has against one plaintiff 

regardless of the fact that such claims in no way affect the other 

33 
plalntl.ff; indeed, the counterclaims may involve matters totally unrelated 

39 
to tb~ complaint. Furthermore, defendant may file a cross-complaint solely 

40 
sg'lins-o a person who has not previously been a party to the action who 

in tur~ shculd and probably does have the right to counterclaim against 

cross-co~lainant regarding matters totally unrelated to the other parties 

. 41 
or cb.t',ces involved in the slllt, Apart from historical accident as to the 

way in which \'arious joinder provisions were enacted, it is difficult to find 

"'Cly r~aGCl • .-!:J;r a plaintiff should not have as broad a right to join causes as 

does defendant, particularly as there has been no visible agitation to curtail 

aef'.'n<in!lts' pu"ers since the current counterclaim provision _s first enacted 

in J.9;:'7. 

39· 

40. 

41. 

Sec California Code of Civil Procedure section 441, discussed at 49 
i~fra, and California Code of Civil Procedure section 442 which p~ 
ih::>.t-a cross-complaint may be filed against "any person whether or not 
a pa!'ty to the action." 

Gee Terry Trading Corp. v. Barsky, 210 Cal. 428, 292 P. 474 (1930). 
quoted at 10-11 supra. 

S8e Cal. Code Civ. Proc. § 442; Roylance v. Doelger, 57 Cal.2d 255, 
19 Cal. Rptr. 7, 368 P.2d 535 (1962). 

Se,e !Bge 51" infra. Two courts in recent cases have expressed diver-
gent views on whether a defendant in a cross-action may assert a counter
claim. £ompare Great Western Furniture Co. v. Porter Corp., 238 Cal. 
App.2-:l. 502, ~Cal. Rptr. 76 (1st Dist. 1965), with Carey v. Cusack, 245 
Cal. App.2d 57, 54 Cal. Rptr. 244 {1st Dist. 1900}. The views that such 
a counterclaim is improper was based on a literal reading of section 438 
re'luirine; 0. counterclaim to exist "in favor of a defendant and against 
a plaintiff." Such a view is unsound not only as a matter of statutory 
ccnstructl.on but also from a practical point of view. See 2 Clladbourn, 
Groosman & Van Alstyne, California Pleading § 1684 {Supp. 1968}. 
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JOINDER OF CAUSE AND PROBLEMS OF VENUE 

Section 427 provides that causes cannot be joined if they "require 

different places of trial." This clause could have resulted in severe 

restrictions on the right of plaintiffs to join causes of action. Fortunate: 

42 
however, the clause has rarely been relied upon and can and should be 

eliminated. 

The "place of trial" clause appears to inject the varied problems of 

venue into the joinder statute, and there can be no question that the curren-: 

California venue laws are a morass of prOVisions Which nearly defy under-
43 

standing. Had defendants, from the time the code was enacted,consistentl~ 

challenged the right to join causes on the ground that different places of 

venue were required, the situation might be quite different than it is today. 

Instead, however, when different causes were joined, each of which alone 

would have required a different place of trial, defendants made the initial 
44 

challenge to the venue itself. This gave the courts the opportunity to 

assume that joinder was proper and to interpret the venue statutes on that 

basis. The results of such interpretations have been dramatic since an 

entire set of venue rules have emerged regarding so-called mixed actions, 

where causes of action each requiring different places of venue have been 

42. See 1 Chadbourn, Grossman & Van Alstyne, California Pleading § 818 at 
746 (1961). 

See Van Alstyne, Venue of Mixed Actions in California, 44 Calif. L. ·Rev. 
685-87 (1956) l. 

44. This is probably due to the fact that a challenge to venue will be 
determined prior to a demurrer for improper joinder of causes. See 
1 Chadbourn, Grossman & Van Alstyne, California Pleading § 818 at 
748 (1961). 
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joined. Venue in these cases has been viewed as a matter determined by the 

entire action and not Qy the causes joined in it.45 

The result of these court-made rules has appeared to nullify any effect 

that "the place of trial" clause of section 427 might have had •. For DOW, 

when two causes are joined, which if sued upon separately would require 
separate places of trial, there is a prescribed venue for them as joined, 
and hence they do not require different places of trial. It is obvious 

that this latter conclusion is based on circular reasoning as follows: 

there is a Single place of venue for two causes because they are joined; 

hence, they can be joined because they do not require different places of 

venue. Yet, despite this, virtually no challenges to joinder of causes bas 

been made under the "place of trial" clause and the courts themselves have 

carefully avoided the matter. 

There is no justification for retaining on the statute books any 

requirement which appears useless on the one hand and, at the same time, has 

the potential for causing confusion and unnecessary cost in a future case. 

The courts now have had considerable experience in operating under venue 

rules as applied to joined causes, and there is no reason whatsoever why 

joinder should be prohibited because each cause, if sued upon alone, would 

require a different place of trial. 

What must be guarded against is a possible situation in which joinder 

will destroy venue entirely. It is not significant if venue can be laid 

only in a county other than the one in which suit is brought, 

is challenged in such a case, transfer is not only available, 

45. See id. §§ 375-89; Van Alstyne, supra note 43, at 688. 

46. Cal. Code Civ. Froc. § 396(b). 
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But if the complex venue provisions are interpreted to preclude venue of 

a given mixed action in any forum, provision should be made for a severance 

of the action and transfer of separate parts to courts where venue is 

permissible. At present, there do not appear to be any cases where no court 

would have proper venue. This situation depends, however, on case holdings 

alone, and many of the decisions are by the courts of appeals, not the 

California Supreme Court, which conceivably could come to opposite canclu-

47 
sions. 

47. For example, it has been held by a court of appeal in Channell v. 
Superior Court, 226 Cal. App.2d 246, 38 Cal. Rptr. 13 (3d Dist. 1964), 
that the special statutory provision for venue regarding suits against 
·counties, California Code of Civil Procedure Section 394, applies only 
if the action is against the county alone. It is not inconceivable 
that in the future the legislature, if not the California Supreme 
Court, may enforce a contrary position which could possibly lead to a 
situation, in a suit brought against individual defendants as well as 
a county, where no one court would be a proper place of trial for the 
entire action. 
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c 
MANDATORY JOINDER OF CAUSES 

Actions Involving One Plaintiff and One Defendant 

Once it has been determined to permit unlimited or broad joinder of 

causes of action by a plaintiff, the question arises whether or not a further 

step should be taken to require joinder of causes in those cases where it 

would most likely save the time and cost of the court and the parties. The 

idea is not a new one; various commentators have from time to time advocated 

~ ~ 
mandatory joinder, but such a provis1on has rarely been adopted. Just 

recently, a bill was introduced into the California State Senate which will, 

if passed, require plaintiffs to join or waive all factually related causes 

of action. 50 

There are obvious advantages in requiring one party to join all causes 

of action he has against another party in the case. There is always a good 

48. See,~, Blume, Required Joinder of Claims, 45 Mich. L. Rev. 797, 
811-12 (1947); Clark, Code Pleading 145-46 (2d ed. 1947). 

49. Michigan is the only state which appears to have such a provision. Rule 
203.1 of the Michigan General Court Rules of 1963 reads as follows: 

A complaint shall state as a claim every claim either 
legal or equitable which at the time of serving the pleading 
the pleader has against any opposing party, if it arises out 
of the transaction or occurrence that is the subject of the 
action and does not require for its adjudication the presence 
of third parties of whom the court cannot acquire jurisdiction. 
Failure by motion or at the pretrial conference to object to 
improper joinder of claims or to a failure to join claims 
required to be joined constitutes a waiver of the required 
joinEier rules, and the judgment shall not merge more than the 
claims actually litigated. 

50. Senate Bill No. 847, April 1, 1970. The text of the bill is set out 
at 36~. 
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chance that joinder will avoid undue cost and duplication of effort; prejudi-: 

can be eliminated by a severance of causes for trial. And it is not at all 

clear why plaintiff should have an option to determine when the advantages 

of such joinder should accrue and when they should not. Such a choice 

provides a tactical weapon available, at least in the first instance, only 

to one party. 

There are several reasons, however, why rules of mandatory joinder have 

been rejected. First, the traditional and most practical method of enforc~~ 

such a rule is by declaring that any cause of action which plaintiff imprope" 
51 

failed to Join cannot later be asserted in a separate suit. Application 

of such a provision will induce every plaintiff to join every possible caune 

51. This is the method used to enforce provisions requiring defendant to 
file cumpulsory counterclaims; see California Code of Civil Procedure 
Section 439. It is also the way in which a plaintiff is precluded fr<: 
bringing a second action on a claim which is held under the rules of 
res judicata to have been within the scope of a cause of action liti
gated in a prior case. See 2 Witkin, California Procedure, Pleading, 
§ 14 (1954). 

Other methods of enforcement have been suggested. For example, a 
party could be permitted to sue on a cause not raised in a prior actiC' 
only upon payment of all of his opponent's costs, including attorney's 
fees, of litigating the second suit. See Cleary, Res Judicata Reex~. 
ined, 51 Yale L.J. 339, 350 (1948). The trouble with this approach 
Iiithat such compensation does not make up either for the loss of ticc 
of a party in preparing for and testifying in a second trial or the 
emotional stress that often accompanies a law suit. Furthermore, 
there is no remedy for the inconvenience to witnesses who must testU, 
a second time and to the court. The apprrech taken tmder Michigan 
Rule 203.1, which is set out in note 49·, supra, apparently puts 
the burden on defendant in the first action to requ~re plaintiff to 
join his causes. If' defendant does not object, then plaintiff TIq 
institute a second action. This places defendant in a serious dile~[ . 
On the one hand, he would like to avoid a second suit; on the other 
hand, he does not want to suggest to plaintiff the availability of 
additional causes which might otherwise never be pursued. But even H 
this proviSion is thought to give sufficient protection to defendant, 
it certainly does not avoid the costs and inconvenience of the court 
and the witnesses. 
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he might have even though, 

all but the most serious to 

if joinder was not mandatory, he might well al101' 

52 
drop. At least when plaintiff's causes are 

unrelated to one another, the potential advantages of mandatory joinder woulc 

appear to be outweighed bw the disadvantage of encouraging additional 

litigation. Second, many modern counterclaim provisions, although not 

California's, permit a defendant to bring all causes of action which he has 
53 

against plaintiff'. When such a provision is coupled with a provision for 

declaratory judgment, defendant can, by asking for declarations of non-liabiJ 
54 

ity, force plaintiff to litigate all his claims in a single suit. This 

effectively equalizes the tactical opportunities available to the parties. 

The situation changes, however, when the proposed mandatory joinder 

relates only to causes of action arising from a single set of transactions 

or occurrences. In such circumstances, there is a strong likelihood that 

the trial of one cause will involve the same witnesses if not identical 

issues as the other causes. The danger that mandatory joinder will encouragoo 

unnecessary litigation is markedly reduced for two reasons. First, the trial 

of one cause will often cover most of the related causes anyway. Second, 

when a plaintiff believes he has two causes, but the causes are closely 

related, plaintiff will hesitate to omit one of the causes for fear that the 

court will hold it not to be separate at all, but a part of the cause that 

was tried, and hence the rules of res judicata will be held to bar further 

52. James, Civil Procedure 555 (1965). 

53. See, ~ Fed. R. Civ. P. 13(b); N.Y.C.P.L.&R. § 3019(a). 

54. See Rose v. Bourne, Inc., 176 F. Supp. 605 (S.D.N.Y. 1959), aff'd, 
279 F.2d 79 (2d Cir. 1960). 
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55 
suit upon it. Indeed, the chief argument given against mandatory joinder 

56 
is tllat the rules of res judicata make it unnecessary. This argument is 

certainly true in the majority of states, which follow the so-called 

"operative facts" theory of a cause of action, where the scope of a single 

cause of action is held broad enough to cover all claims arising from a 

Single set of transactions or occurrences. The general uncertainty th~t 

invariably exists in such jurisdictions as to the precise limits of a cause 

of action for res judicata purposes has sufficient in terrorem effect to 

force plaintiffs to bring all related claims at once, even if ultimately 
57 

some of those claimS might be considered separate causes. 

In California, as in a number of other states, however, tbe scope of 

a cause of action for res judicata purposes is defined in terms of "primary 

58 
rights," as opposed to "operative facts." Although the precise lines of 

59 
a cause of action are not always clear under California law, they are 

generally more precise and narrower than they are under the operative right~ 

theory. Under the primary rights doctrine the definition of a cause of action 

depends upon the nature of the harm suffered. An individual has a right to 

be free from personal injury, a separate right to be free of injury to his 

55. 

56. 

57· 

58. 

59. 

See Clark, Code Pleading 476-78 (211 ed. 1947). 

See James, Civil Procedure 555 (1965); Clark, Code Pleading 473-75 
(211 ed. 1947). 

See generally James, Civil Procedure §§ 11.10-.14 (1965). 

Holmes v. David H. Bricker, Inc., 70 Cal.2d 786, 76 Cal. Rptr. 431, 
452 P.2d 647 (1969); 1 Chadbourn, Grossman & Van Alstyne, California 
Pleading § 761 (1961); 2 Witkin, California Procedure, Pleading, § 11 
(1954) • 

See Holmes v. David H. Bricker, Inc., 70 Cal.2d 786, 76 Cal. Rptr. 431, 
452 P.2d 647 (1969). 
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60 
realty, wlother to be free of injury to his personality, etc. Therefore, 

a single act of a defendant may give rise to a number of different causes. 

For example, if defendant negligently drives his auto into plaintiff's 

vehicle, plaintiff has one cause for any personal injury he has suffered and 
61 

another for damage to his car. Similarly, if a defendant wrongfully 

withholds from a plaintiff possession of a home, plaintiff has one cause of 

action for ejectment from the realty and an entirely different cause for 
62 

wrongful detention of the furnishings. It makes little sense to permit a 

plaintiff to bring two separate actions for damages arising from a single 

tortious act of a defendant. The courts themselves should be protected from 

the ensuing duplication of trials. Of course, when precisely the same 

factual issues are involved in both cases, their resolution in the first case 

will be binding in the second under the doctrine of collateral estoppel. 

However, collateral estoppel applies only to those issues which are identical 

and has no effect when the issues in the second action differ, even though 
63 

all of the witnesses are the same. 

Given a general policy favoring resolution of all related causes in a 

single action, coupled with the fact that California's narrow definition of 

a cause of action makes res judicata less effective than it is in most other 

ju=isdictions as a force for compulsory joinder, it would seem appropriate 

60. See authorities cited at note 58, ~. 

61. See Holmes v. David H. Bricker, Inc., 70 Cal.2d 786, 789, 76 Cal. Rptr. 
431, 433-34, 452 P.2d 647, 649-50 (1969). 

62. McNulty v. Copp, 125 Cal. App.2d 697, 708, 271 P.2d 90, 98 (1st Dist. 
1954) • 

63. 3 ,litkin, California Procedure, Judgment, § 62 (1954). 
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in revising section 427 to provide specifically tor mandatory Joinder of 

claims arising out of a single set of transactions or occurrences. Once 

again; it 1s ~ortant to consider California's practice relating to 

counterclaims. Under section 439 of the Code of Civil Procedure, first 

enQcted in 1872, aQY counterclaim ariSing from the same transaction as that 

upon which plointiff's claim is based is a compulsory counterclaim which 
64 

must be asserted in the answer or forever waived. It certainly is no more 

onerous to require a plaintiff to Join causes than it is to require 

deIendant to do BO. The drawbacks, if any, are precisely the same in both 

caSf;t1;. Ene. ~tlent of section 439 would seem to be a clear policy decision 

f .. -,c:-:"_:g t!-.e 'C-"_v!lnt.ages of mandatory joinder over any possible detriments. 

64. 'l'he CUrl'C-~t text of section 439 is quoted in tull at 55, ~. 
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Nandatoxy- Jc:e:'lder of Causes in F:.,tipar-cy Cases 

So far discussion han centered on the situation where one plaintiff 

has several related claims against one defendant. Suppose, however, 

several plaintiffs each have related causes against one defendant, or 

one plaintiff has a number of related causes against several defendants, 

under circumstances in which the multiple parties may be joined under the 

current joinder of parties provisions. Since these provisions essential-

ly require that the claims by or against them arise from a single set of 

transactions or occurrences. and involve a common question of law or fact, 
65 

the reasons for a single trial are manifest. 

california, in Code of Civil Procedure section 389, already does have 

a provision for compulsory joinder of parties who "'re te:>:<:ned "indispen-

sable" or "conditionally necessary." An indispen~able p'lrty is defined 

as one without whom the court cannot render an effective judgment. An 

indispensable party must be joined in the action; until and unless he is, 

66 
the eourt has no jurisdiction to proceed with the case. A "condi-

tionally necessary" party is "a person who is not an il,dispensable party 

but wbose joinder would enable the court to determine additional ,~uses 

of action arising out of the transaction or oc~urrence involved in tbe 

67 
action." The court, on its own Motion, D.:.W.t ',rder him to be joined "if 

65. See page 16, note 30, supra. 

66. Holder v. Home Sav. & Loan Ass'n, 267 cal. App.2d 91, 107, 72 Cal. 
Rptr. 704, 715 (4th Dist. 1968). 

67. cal. Code Civ. Proe. § 389 (emphasis added). 
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he is subject to the jurisdiction of the court, if he can be brought in 

without undue delay, and his joinder will not cause undue complexity or 
68 

delay in the proceedings." However, a failure to join a conditionally 

necessary party is not treated as a jurisdictional defect.69 

Under the wording of section 389 california would seem to require 

joinder of parties and causes on a broad scale. Indeed, the statute 

would appear to compel joinder of parties and claims in a situation 

where, if there was but one plaintiff and one defendant, the claims would 

not have to be Joined. 

The relevant text of section 389 was added in 1957 on the basis of 

a study of the california 1/1w Revision Commission, which gave as the 

purpose of the alteration a mere declaration of the existing law70 

71 
as developed in the leading case of ]lank of california v. Superior COUrt. 

The court there defined "necessary parties" as those not indispensable 

but who "might possibly be affected by the deciSion, or whose interests 

in the subject matter or transaction are such that it cannot be finally 

and completely settled without them; but nevertheless their interests 

are so separable that a decree may be rendered between the parties before 

68. 

69. 

70. 

71. 

Ibid. 

See Bowles v. Superior Court, 44 ca1.2d 574, 283 P.2d 704 (1955). 

cal. L. Revision Comm'n, Recommendation and study Relating to 
Bringing New Parties Into Civil Actions M-5 (1957). 

16 cal.2d 516, 106 P.2d 879 (1940). 
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the court without affecting those others.,,7
2 

This language clearly implies 

that something more than factually related causes of action is needed 

before absent parties are to be deemed "conditions1ly necessary." Had 

the legislature intended a broad interpretation of the amendment to 

section 389, it would have repealed the sections of the code providing 
. 73 

for permissive joinder of parties. Those sections require that, for 

any additionsl parties to be joined, the causes of action by or a~inst 

them must arise from the same transactions or occurrences as other causes 

74 
before the court; thus a broad reading of section 3B9 would 'mean that 

every person permitted to be joined would have to be joined. Obviously, 

such a resu1t was not intended, and those courts which have dealt with 
75 

the problem have refused to so hold. Nevertheless, it is very diffi-

cu1t to formulate a precise test for determining who is a conditions1ly 

necessary party under the current state of the law. Indeed it has been 

argued that the decision should be made on a case by case basis without 
76 

formulation of a rule. 

72. ld. at 523, 106 P.2d&t ·,ea4. 

73· Cal. Code Civ. Prec. §§ 378, 379, 379(a), 379(b), 379(c). 

74. 

75· 

76. 

See page 16, note 30, supra. 

See, ~, Duval v. Duval, 155 Cal. App.2d 627, 318 P .2d 16 
(4th Dist. 1957). 

Comment, Bringing New Parties Into Civil. Actions in California, 
46 Calif. L. Rev. 100, 102 (1958). For additionsl anslysis and 
criticiwn of the 1957 amendment, see Comment, Joinder of Parties 
in Civil Actions in California, 33 So. Cal. L. Rev. 428 (1960). 
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Perhaps the clearest case for holding a party to be conditionally 

necessary is one in which the interests of absentees depend upon a reso-

lution of identical issues, and only identical issues, as those between 

the parties before the court. In Eank of California, for example, 

plaintiff sought to enforce provisions of an alleged contract by which 

a decedent agreed to leave her entire estate to plaintiff. Plaintiff 

joined only the residuary legatee of decedent's will; the other legatees 

and devisees, some of whom apparently lived out of the state, were not 

joined. The court held that the legacy of defendant could be impressed 

with a constructive trust in favor of plaintiff, which would in no way 

IIffect the rights of others taking under the will. Thus those others 

were not indispensable; but the Court indicated that they were "necessary" 

and should have been brought in if it were convenient and possible to do 

77 
so. 

In tort cases the traditional view has been to permit plaintiff his 

choice of defendants among joint tortfeasors and to permit persons 

injured in a single accident to choose whether or not to join together 

78 
in pursuing their remedies. In situations where defendant is only 

vicariously liable for the acts or another, the law is unclear as to 

whether the individual who is primarily liable is a conditionally neces

sary party.79 He is so deemed by statute in a number of situations,80 

77. 16 Cal.2d at 526, 106 P.2d at 886 (dictum). 

78. See 2 Witkin, California Procedure, Pleading, §§ 76, 95 (1954). 

79. See 2 ~ § 74. 

80. See 2 id. § 85. 
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for example, where the owner of a motor vehicle is sued because of the 

wrongful acts of a driver to whom the vehicle was entrusted. In such 
81 

case the driver must be joined if he is amenable to process. The 

justification for compulsory joinder in indemnity cases is to protect 

the person who is vicariously liable from inconsistent verdicts in which 

he is held liable to the injured party and then denied recovery against 

the primary tortfeasor. 

By now it should be clear that a straightforward policy decision is 

required regarding the compulsory joinder of claims involving multiple 

parties. If the purpose of joinder is to be limited to situations where 

actual prejudice, such as inconsistent verdicts, may occur if a person, 

whether or not indispensable, is not joined, then section 389 should be 

revised to eliminate the reference to joinder of causes and should be 

patterned after Federal Rule 19, which was amended in 1966 after careful 

study and which is limited to situations where absence of a party may 

82 
result in such prejudice • 

81. 

82. 

Cal. Vehicle Code § 17152. This section not only provides for joinder 
it also requires plaintiff to seek execution against property of the 
driver before going against the property of the vehicle owner. 

Federal Rule 19(a) reads as follows: 

(a) Persons to be Joined if Feasible. A person who is sub
ject to service of process and whose joinder will not deprive th£ 
court of jurisdiction over the subject matter of the action shall 
be joined as a party in the action if (1) in his absence completE 
relief cannot be accorded among those already parties, or (2) he 
claims an interest relating to the subject of the action and is 
so situated that the disposition of the action in his absence may 
(i) as a practical matter impair or impede his ability to protect 
that interest or (ii) leave any of the persons already parties 
subject to a substantial risk of incurring double, multiple, or 
otherwise inconsistent obligations by reason of his claimed inter 
est. If he has not been so joined, the court shall order that he 
be made a party. If he should join as a plaintiff but refuses to 
do so, he may be made a defendant, or, in a proper case, an invoJ 
untary plaintiff. If the joined party objects to venue and his 
joinder would render the venue of the action improper, he shall 
be dismissed from the action. 
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If the purpose of compulsory joinder is not only to avoid prejudice 

but also to promote the general convenience of the court and of the 

parties and to avoid a multiplicity of suits, then sections 427 and 389 

must be altered to say so clearly; they must be harmonized with one 

another and with those provisions allowing permissive joinder of parties. 

On balance the narrower view of Federal Rule 19 seems the most 

appropria te one for California tn adopt. The advantages that may accrue 

from broad compulsory joinder are outweighed by problems of enforcement 

and the dangers of unnecessary litigation. In the case where a number 

of potential plaintiffs are all injured by a single tortious act of 

defendant, it would be extremely unfair to place a duty on the first 

person to file suit to locate and join, willingly or unwillingly, all 

possible CO-plaintiffs. It is difficult to see how such a duty would be 

enforced. The most that could be done would be for the court to order 

plaintiff to join specified persons who might have claims related to his 

cause of action, but then there is the distinct danger that the new 

parties will have been dragged into the case even though they had never 

intended to bring suit. 

'Ihe problems are somewhat less difficult when plaintiff has related 

causes against different defendants since a rule of mandatory joinder 

could be enforced by prohibiting him from later instituting an action 

against a defendant who should have been joined oriSinally. This could 

prove extremely unfair, however, in a case where plaintiff was unaware 

of all possible defendants and did not learn of the existence and identity 

of some of them until the action was terminated. Even when plaintiff does 

know of all possible defendants, a mandatory joinder rule could have a 
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serious negative effect in inducing him to bring in parties who might 

otherwise never be sued. Presp.ntly, a plaintiff, who chooses not to sue 

all possible defe~dants, will select those persons who are most likely 

to be held liable and who can afford to pay a jtidgment. If he is success-

ful, it is very unlikely he will bring a second aetien; and even if he 

loses, he must balance the costs of an additional trial against the 

reduced chances of uJ.tir18te success; in mal'Y cases this will result in 

a decision not to go forward. An added factor is that plaintiff must 

at least commit himself to a second action prior to the running of the 

statute of limitations. Especially in personal inj~-y actions under 

. 83 California's one-year limitations per10d, it will usually be known 

before trial of the first acti0n whether or not a Becorrd action will be 

brought, and consolidation of th2 two cases r:ay be "vailat.le. On balance, 

then, a rule requiring joinder of related causes 8£~inst different 

defendants would not appear sufficiently beneficia~ to overcome the 

problems it would tend to cr·"ate. 

The problems of draftjng a mandatory joinder vroposal are illus-

84 
trated by the recent biE introc-:'ucell into tJ:oe Cal'; fornia State Senate 

which reads as follo,,'s: 

Section 1. Section 428 is added to tb Code of Ciyil Procedure, 
to read: 

428. Whenever severa:i. causes of af'ti',n arise out of' the same 
transaction or occurrence, if the plaintif'~ prose~~tes an action 
to judgment upon a complaint which does not allege each such cause 
of action, or does not name as a defendant a perso·". against whom 
any such cause of action could have been 88serteC!, the plaintiff 
shall be deemed to have elected his remedL,s and cannot thereafter 
maintain an action against such person or upon such cause of action 
if the plaintiff knew or reasonably should have known of such person 
or cause of action prior to the entry of judgment. 

83. Cal. Code Civ. Froc. § 340(3). 

84. Senate Bill 847, April 1, 1970. 
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As used in this section, "plaintiff" includes a defendant who 

asserts a cross-complaint. 

Nothing in this section shall be construed as affecting the 
prOVisions of Section 3{8 relating to separate trials or expedient 
orders, or Section 1048 relating to the severance of actions. 

By its designation as "Section 428" to appear after section 427 dealing 

with joinder of causes, the proposal seems to be primarily involved with 

related causes of action. In fact, it would go much further by requir-

ing joinder of all defendants who are now allowed to be joined in an 

action since, as previously noted, it is presently a prerequisite to 

joinder of defendants that the causes of action against them must arise 

from the same transaction or occurrence.85 At the very least the new 

proposal should also directly refer to the ststutes dealing with joinder 

of defendants and should elso reconcile section 389 regarding joinder of 

conditionally necessary parties. 

The proposal attempts to handle the situation where defendant is 

unaware of an omitted cause of action or potential defendant by exclud-

ing situations where the person had no reason to know that the cause of 

action or potential defendant existed. Such a flexible standard raises 

serious practical questions. What will the standard be for determining 

when the lack of knowledge was reesonsble? When will such a matter be 

determined, before or et the triel on the merits? And will the question 

be left to the trier of fect? 

85. See page 16 J note 30, supra. 
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The problems the courts are likely to face in administering such 

86 
a proposal, coupled with the tendency to force plaintiffs to join 

defendants who otherwise would not be sued, raise grave questions as 

to its value as a device for aiding in the more effective administra-

tion of justice, regarding either the parties or the courts. 

86. There are several other problems with the language of the proposed 
bill. For example, it refers to causes arising out of "the same 
transaction or occurrence," which varies from the precise language 
used in section 439 regarding compulsory counterclaims. Surely the 
terms of the two sections should be reconciled to present a con-
sistent policy as to mandatory joinder. Furthennore, the bill 
should also provide that all claims of defendant against plaintiff 
should be compulsory if they arise out of the same transaction as 
plaintiff's Complaint. At present such claims which qualify as 
cross-complaints but not as counterclaims are not compulsory. See pages 
54-56, infra. This gap becomes even more pronounced since the pro
posed blldoes state that, once a defendant files a cross-complaint, 
he is subject to the mandatory joinder proposals. 

Finally, the proposal refers to the election-of-remedies 
doctrine which is inapplicable to the compulsory joinder situation 
and can only confuse matters. See Clark, Code Pleading § 77 (2d 
ed. 1947). 
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PARI' II: COUNTERCIJIIMS AND CROSS-COMPIJIINTS 

SCOPE 

The current California law regarding counterclaims and cross-

complaints is wholly unsatisfactory. Questions of revision involve the 

following considerations: 

1. To what extent should a defendant be permitted or required to 

plead causes of action against a plaintiff? 

2. To what extent should a defendant be permitted or required to 

plead causes of action against a person other than a plaintiff? 

3. To what extent should a defendant who pleads a cause of action 

against a plaintiff be permitted to plead those causes against other 

persons in the same action? 

4. How should a claim by defendant be treated for procedural 

purposes? 

5. What rights and obligations should a party against whom a defend-

ant has pleaded a cause of action have to respond to defendant's pleading 

and to join causes of action on his own behalf against defendant and 

others? 

6. Should California's provision for automatic set-off of claims 

be retained? 

The inquiry will be divided into two parts, one dealing with actions 
: (jl 

brought by defendant against plaintiff, and the other involving actions 

brought by defendant against persons other than plaintiff. 
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CLAIMS AGAINST PLAINTIFF 

Background 

In almost every jurisdiction a cause of action filed by defendant 

against a plaintiff, alone or with other persons, is denominated a 

"counterclaim" and is dealt with under a single set of rules. 87 Under 

the Federal Rules of Civil Procedure and other modern provisions, any 

cause of action which defendant has against plaintiff may be brought as 

88 a counterclaim, regardless of its nature. If defendant's cause arises 

from the same transaction or occurrence as plaintiff's cause, then most 

such Jurisdictions make it a compulsory counterClaim;89 defendant must 

raise it in his answer or give it up, for he will not be allowed to 

raise it later in an independent action. 

87. See, e.g., Federal Rule of Civil Procedure 13. 

88. Federal Rule of Civil Procedure l3(b) provides: 

89. 

A pleading may state as a counterclaim any cla1m against 
an opposing party not arising out of the transaction or occur
rence thet is the subject matter of the opposing party's claim. 

This follows Federal Rule of Civil Procedure 13(a), quoted in note 89, 
infra, which not only permits but requires defendant to assert counter
craIiilS arising out of the same transaction or occurrence as plaintiff's 
claim. 

Federal Rule of Civil Procedure 13(a) provides: 

A pleading shall state as a counterclaim any claim which at the 
time of serving the pleading the pleader has against any oppos
ing party, if it arises out of the transaction or occurrence 
that is the subject matter of the opposing party's claim and 
does not require for its adjudication the presence of third 
parties of whom the court cannot acquire jurisdiction. &It the 
pleader need not state the claim if (1) at the time the action 
was commenced the claim was the subject of another pending 
action, or (2) the opposing party brought suit upon his claim 
by attachment or other process by which the court did not acquire 
Jurisdiction to render a per~onal judgment on that claim, and the 
pleader is not stating any counterclaim under this Rule 13. 
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In Calif'ornia, however, the provisions are f'ar more complex. A claim 

by def'endant against plaintif'f may quali:t'y either as a counterclaim under 

section 438 of' the Code of' Civil Procedure or as a cross-complaint under 

section 442, or it may quali:t'y as neither or as both. Since the procedural 

~spects of' counterclaims are quite dif'f'erent f'rom those of' cross-complaints, 

it is important, although sometimes not easy, to determine into which cate-

gory, if any, def'endant's cause of' action will be placed. 

Roughly speaking, a counterclaim is any cause of' action by def'endant 

requesting some money damages in a case where plaintiff has also requested 

90 
some monetary relief'. There need be no f'actual relationship whatever 

91 
between the two causes. A cross-complaint, on the other hand, is any 

claim by def'endant arising from the same transaction as plaintiff's 

92 
cause, regardless of' the nature of' the relief' sought. A counterclaim 

which arises from the same transaction as plaintiff's complaint will thus 

also quali:t'y as a cross-complaint. A claim by def'endant which neither 

seeks monetary relief nor arises f'rom the same transaction as plaintiff" s 

cause will not qualif'y either as a counterclaim or a cross-complaint and 

theref'ore can only be asserted in an independent lawsuit although there 

seems little reason to distinguish such a case from one where both 

plaintUf' and def'endant seek monetary relief' on unrelated claims. To 

90. See 2 Chadbourn, Grossman & Van Alstyne, Calif'ornia Pleading § 1686 
(1961); 2 Witkin, Calif'ornia Procedure, Pleading, § 580 (1954). 

91. See Terry Trading Corp. v. Barsky, 210 Cal. 428, 435-36, 292 p. 474, 
477 (1930), which is quoted and discussed at 10-11, supra. 

92. See Cal. Code Ci v. Pro c. § 442, quoted in text at 52, !!!!!:!. 
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further complicate the situation, California law provides that defendant's 

cause of action is a compulsory counterclaim if it meets the counterclaim 

requirements and arises from the same foundation as plaintiff's cause;93 

but there is no provision for compulsory cross-complaints. 

OVerall, the California situation is manifestly in need of reform, 

preferably along the lines of the federal rules which have been adopted 

in many jurisdictions. 

The Current Provision for Counterclaims 

Section 438 provides as follows: 

The counterclaim . • • must tend to diminish or defeat the 
plaintiff' B recovery and must exist in favor of a defendant and 
against a plaintiff between whom a several judgment might be had 
in the action; provided, that the right to mintsin a counter
claim shall not be affected by the fact that either plaintiff's 
or defendant's claim is secured by mortgage or otherwise, nor by 
the fact that the action is brought, or the counterclaim min
tsined, for the foreclosure of such security; and provided further, 
that the court may, in its discretion, order the counterclaim to be 
tried separately from the claim of the·plaintiff. 

It should be noted that there are but two prerequisites to a counterclaim; 

it must tend to "diminish or defeat" plaintiff's claim and it must permit 

a several judgment between the parties to it. Not only is there no re-

quirement that the counterclaim have any subject matter connection with 

any cause of action brought by plaintiff, but the plaintiff's cause and 

the defendant's counterclaim need not even both fall within one of the 

categories specified by section 427 for joinder of causes by plaintiff. 

93· See Cal. Code Civ. Proc. § 439, quoted in text at 55, infra. 
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1. The diminish or defeat r.equirement. The "diminish or defeat" 

requirement is the most serious practical limitation on the right of 

defendant to institute a counterclaim. As interpreted by the California 

courts, the requirement is satisfied when both plaintiff and defendant 
94 

I'ray for monetary relief, either alone or with other relief. Thus if 

plaintiff seeks an injunction plus damages of ten dollars against defend-

ant who has been running over his flowers, defendant may by counterclaim 

seek cancellation of a contract to deliver milk plus five dollars in 

damages for breakage of bottles. But if plaintiff omits his prayer for 

damages, no counterclaim would be available. 

Even when both parties do claim some monetary relief, however, the 

California courts are not clear whether the "diminish or defeat" require-

ment is satisfied in a case where recovery by defendant on his proposed 

counterclaim would necessarily prevent recovery by plaintiff on his cause 

of action. Consider, for example,an automobile accident case in which 

plaintiff has sued for damages alleging defendant's negligence and where 

defendant wishes to countersue for his own injuries on the hasis that 

plaintiff's negligence was the sole cause of the accident. Obviously 

both parties cannot recover on their respective claims. In a number of 

such cases courts have assumed, without diSCUSSion, that the "diminish or 

94. See 2 Witkin, California Procedure, Pleading, § 5480 (1954), and cases 
cited therein. There is one situation when the deteat or diminish 
requirement may be satisfied although both parties do not seek monetary 
relief. This occurs when one party sues to quiet title to property 
against which the opposing side seeks to establish a lien. See Hill 
v. Snidow, 100 Cal. App.2d 31, 222 P.2d 958 (2d Dist. 1950) • 
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defeat" requirement has been met. 95 On the other hand, in a recent con-
96 

tract case, Olsen v. County of Sacramento, just the opposite result was 

reached. Plaintiff brought suit for damages incurred when defendant 

county cancelled plaintiff's exclusive franchise to collect garbage. The 

county not only defended on the ground that the plaintiff had obtained the 

f'ranchise through fraud, but sought also to recover payments mde to 

plaintif'f under the franchise prior to the time of' cancellation. The 

appellate court held, without citing authority, that def'endant's claim 

did not tend to "diminish or def'eat" plaintiff's claim because recovery 

by one party would necessarily preclude recovery by the other. 

The history of section 438 lends same, although not conclusive, sup-

port to the Olsen deCision. At COllllllOn law counterclaims as such did not 

exist. Def'endant could in certain instances put forth his claims in the 

form of' def'enses to plaintiff's right to recover.97 This was permitted 

either when def'endant had a cause of' action arising from the same trans-

action involved in plaintiff's complaint or when defendant had a l1qui-

dated contract claim against plaintiff whose own cause was also based on 

a liquidated contract claim. In both of' these situations def'endant could 

95. 

96. 

97· 

E.g., Schrader v. Neville, 34 Cs1.2d 112, 207 P.2d 1057 (1949); Dltta 
V:-Staab, 173 cal. App.2d 613, 343 P.2d 977 (1st Dist. 1959); Manning 
v. Wymer, 273 Adv. Cal. App. 556, 561-62, 78 Cal. Rptr. 600, 603-04 
(1st Diet. 1969)(dictum). 

274 Adv. cal. App. 347, 354-55, 79 Cal. Rptr. 140, 144 (3d Dist. 1969). 

See N.Y. Judicial Council, Second Report 124-126 (1930); Howell, 
Counterclaims and Cross-Complaints in calif'ornia, 10 So. cal. L. Rev. 
415-18 (1937). 
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not obtain affirmative relief; he could only offset any recovery by 

98 
plaintiff. Obviously then, when recovery by ODe party would Deces-

sarily preclude recovery by the other, the CODDDon law procedures were 
99 

inoperative. In 1851 California eDacted a fairly typical code provision, 

closely related to the common law approach, which permitted as counter-

claims the following: 

1st. A cause of action ariSing out of the transaction set 
forth in the complaint as the foundation of the plaintiff's 
claim, or connected with the subject of the action; 

2d. In an action arising upon contract, any other cause of 
action arising also upon contract, and existing at the commence
ment of the action. 

one important difference from the common law was enactment of a 

10' 
separate provision permitting defendant to obtain an affirmative recovery • 

98. See Boyd, The Development of Set-Off, 64 U. Fa. L. Rev. 541, 552-53 
(1916) • 

99. Cal. Stats. 1851, c. 5, §§ 46-47. 

100. Current section 666 of the Code of Civil Procedure, first enacted 
in 1872, reads as follows: 

If a counterclaim, established at the trial, exceed the plaintiff' 
demand, judgment for the defendant must be given for the excess; 
or if it appear that the defendant is entitled to any other atfim 
tive relief judgment must be given accordingly. 

When the amount found due to either party exceeds the sum 
for which the court is authorized to enter judgment, such party 
may remit the excess, and judgment may be rendered for the 
residue. 
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This raises the question whether the new counterclaim law was intended 

to sweep away the common law concept that defendants' claims were 

defenses, thus eliminating as a prerequisite the possibility of mutual 

victory, or whether the intent was simply to allow defendant to recover 

the excess of his claim over that of plaintiff in a situation where both 

parties could prevail on their respective causes. 

In 1927, the legislature amended the counterclaim provision to its 

present fozm, but it retained the uncertainty under the prior law by 

including the ambiguous "diminish or defeat" language. "Defeat" could 

simply be the ultimate of "diminish," illustrating the viability of the 

common law defense approach. On the other hand, "defeat" could be read 

quite differently to include any situation where recovery by defendant 

would be exclusive of Victory by plaintiff on his cause of action. 

The need to clarify the meaning of the "diminish or defeat" require

ment exists if for no other reason than to prevent confusion and unfair

ness in the operation of the compulsory counterclaim statute. If 

defendant's cause of action is such that a verdict for him would neces

sarily preclude victory by plaintiff on bis cause, then the two causes 

invariably will arise out of the same transaction. Hence, if defendant's 

claim qualifies as a counterclaim, it will be compulsory; failure to 

raise it ,,>1.11 bar him from ever suing on it again. Defendant should 

not be left in doubt regarding a matter of this importance. 

2. Prohibition 8sainst new part1es--the several Judgment requirement. 

Under the express tezms of section 438 a counterclaim can be brought 

against a plaintiff only; a third person cannot be jOined. ObviOUSly, 
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this is another manifestation of the historical view that a counterclaim 

is merely a defense. Unfortunately, this rule presents a serious dil_ 

to a defendant who, if he were to pursue his cause in an independent 

action, would not only sue plaintiff but another person as well. '!be 

benefits of such an independent action must be balanced against what may 

be substantial advantages of a counterclaim against plaintiff alone, 

particularly if defendant expects that plaintiff will prevail on his 

complaint. If defendant forgoes the counterclaim in favor of an independ

ent action and plaintiff's esse is decided first, defendant may have to 

liquidate his assets at a loss in order to pay a judgment against him; 

in any event he will be deprived of the use of any :t\ulds so paid. By 

the time defendant wins hiB independent suit against plaintiff, plaintiff 

may have diSSipated all of his funds, including those received from 

defendant, or he may have converted them into assets exempt from execution • 

lbd defendant elected to bring his cause as a counterclaim, the amounts 

awarded him would have been deducted from plaintiff's damages and much, 

if not all, of the financial hardship would have been avoided. 

In the face of the provisions permitting a plaintiff to Join as 

defendants all persons against whom he has a cause of action arising from 

a single transaction, there seems little justification for prohibiting 

defendant from similar joinder in like circumstances. Any argument that 

the prohibition is necessary in order to avoid complicating the case is 

weak in light of the fact that the statute governing cross-complaints not 

only permits a defendant in pursuing a cause against an;-existing party to 
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join a stranger, but also permits such an action against the stranger 

101 
alone . 

102 
The several judgment requirement is closely related to the rule 

prohibiting defendant from joining third persons and stems directly from 

the theory that a counterclaim is a defense. For example, if plaintiff 

sues two defendants on a contract on which they are jointly liable and if 

but one defendant seeks to counterclaim against plaintiff, he cannot do 

so because his claim would not be a defense to the joint liability. If 

the two defendants had a joint claim against plaintiff, then it could be 

brought as a counterclaim because it would be a direct counter to plain-

tiff's right to recover. The rule is not operative where defendants are 

jOintly and. severally liable, since a several jud!!lll8nt is rendered against 

each defendant in such case and each can bring counterclaims individually 

against plaintiff. 

The several jud!!lll8nt rule makes very little sense indeed. There is 

no sound reason in a case to which it applies why defendant should be 

required to seek redress in a separate action instead of being permitted 

to counterclaim; if dire confusion at trial seems " likely, the court can 

order separate trials. Indeed, if such rejected counterclaim meets the 

cross-complaint requirements, it can be brought in the same suit without 

question. 

101. 

102. 

~, Linday v. American President Lines, Ltd., 214 Cal. App.2d 146, 
29CB1. Rptr. 465 (1st Dist. 1963). See Friedentbal, The Expansion 
of Joinder in Cross-Com laints the Erroneous Inte retetion of 
Section of the California Code of Civil Procedure, 1 Calif. L. 
Rev. 494 (1§63). 

See generally 2 Witkin, California Procedure, Pleadiy. §§ 582-83 
(1954), and cases cited therein. 
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3. The light of defendant to .pin all (X)unterclaims against plaintiff. 

Section 427, as previously noted,l03 prohibits a plaintiff from joining 

causes of a ction which do not fall wi thin its enumerated categories. 

Section 438 on its face has no similar limitation as to counterclaims, 

and section 441 specifically permits a defendant "to set forth by answer 

as many defenses and counterclaims as he may have." This is consistent 

with section 440 which provides for the automatic set-off of potential 

104 claims and counterclaims between any two parties. 

The only question concerning such unlimited jOinder, other than the 

inconsistency between it and section 427, is contained in section 444 pro-

viding that plaintiff may demur to defendant's answer on the ground that 

"several causes of counterclaim have been improperly joined." This pro-

vision is parallel to that allowing a defendant to demur to the improper 

105 
joinder of causes of action by plaintiff. But whereas plaintiff may 

improperly join his causes, there seems to be no time when defendant can 

be guilty of improper joinder of counterclaimS. 

Whatever the original reason for the reference to improper joinder 

in section 444, such reference should be eliminated to avoid confusion. 

4. Rights and duties of plaintiff against '.,hom a counterclaim has 

Peen filed. Since a counterclaim is treated basically as a defense, it is 

dealt with in the same manner as a denial or an affirmative defense. Plain-

tiff, who is not pennitted to file a reply to an answer, thus never need 

103. See pp. 2-8, supra. 

104. See the discussion of section 440 at 56-60, ~. 

105. Cal. Code eiv. Proc. § 430(5)· 
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answer the allegations of a counterclaim; they are deemed controverted. 

As shall be seen, however, a cross-complaint is treated as a separate 

action. If plaintiff fails to reply to a cross-complaint, a default 

judgment will be entered against him.l07 

When plaintiff is uncertain whether a claim against him is a counter-

claim or a cross-complaint, he may be in a quandary as to how to proceed. 

When defendant's claim qualifies as both a counterclaim and a cross-

complaint, the courts have held that for pleading purposes they will 

regard the claim as one or the other as best suits the interests of· jus-
108 

tice. Therefore in most cases the claim is held to be a counterclaim 

so that plaintiff's failure to answer does not result in a default judg

ment. l09 In one decision, however, in which a default was taken, judg-

ment entered, and execution ordered before plaintiff raised any objections, 

the supreme court treated the claim as a cross-complaint since, under the 

circumstances, it would have been manifestly unfair to defendant to have 

llO 
allowed the decision to be set aside. Although the results of this 

case, as well as others on point, seem proper, the costs of a case by case 

106. E.g., tuse v. Peters, 219 Gal. 625, 630, 28 p.2d 357, 359 (1933). 

107. E.g., Wettstein v. Gameto, 61 Gal.2d 838, 40 Gal. Rptr. 705, 395 
P.2d 665 (1964). 

108. See, e.g., Schrader v. Neville, 34 9S1.2d 112, 114, 207 P.2~_1057, 
1058 (~).. .. 

109· See,~, Taliaferro v. Taliaferro, 154 Gal. App.2d 495, 499, 316 
P.2d 393, 395 (1st Dist. 1957); see also Wettstein v. Gameto, 61 
Ca1.2d 838, 40 Cal. Rptr. 705, 395 P.2d 665 (1964). 

llO. Wettstein v. Gameto, supra note 107. 
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determination by the appellate courts seems a high price to pay for a 

matter of this nature, Surely enactment of uniform pleading rules for 

both counterclaims and cross-complaints would be preferable, 

There is little reason why plaintiff should not be required to 

reply to a counterclaim. A counterclaim in its effect is just like an 

independent action; indeed it may encompass an entirely different trans

action than that involved in plaintiff's cause. A reply to a counter

claim would at least be useful in notifying defendant and. the court which 

of defendant's allegations will be controverted and what affiX1l8tive 

defenses plaintiff will rely upon at the trial of the counterclaim. 

Although the new California discovery rules are available to obtain thiB 

information, there is no reason why defendant should not be informed of 

such basic matters in the pleadings. No one has yet suggested that 

defendants generally be relieved from answering Complaints filed by 

plaintiffs; yet that is the result with respect to counterclaims. 

Since plaintiff cannot answer a counterclaim, it seems clear that 

he osn file neither a counterclaim nor a cross-complaint to it. This is 

unjustified since, if defendant's counterclaim has no subject matter con

nection with plaintiff's suit but plaintiff has a separate cause which 

arises from the same transaction as the counterclaim, plaintiff should 

at least be permitted to join that separate cause to avoid duplication 

of witnesses. If defendant had brought an independent action on his claim, 

plaintiff would not only have been allowed to assert a factually connected 

counterclaim, he would have had to do so under the compulsory counterclaim 

statute. There seems little reason not to treat plaintiff against 'Whom 
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a counterclaim has been filed as if he were a defendant in an independent 

action, with all the rights and obligations appurtenant thereto. 

The rule prohibiting plaintiff from counterclaiming against a 

counterclaim is somewhat alleviated by the fact that under section 440 

he may assert, as a set-off to the counterclaim against him, any cause 

he has that would qualify as a counterclaim to defendant's cause had it 

been brought as an independent action. However, set-off can only be used 

defensively and under it plaintiff could not obtain affirmative relief if 

his right to recover exceeds that of defendant. lll 

Cross-Complaints Against Plaintiff 

Section 442 provides for cross-complaints as follows: 

Whenever tlJe defendant seeks affirmative relief against any person, 
whether or not a party to the original action, relating to or depend
ing upon the contract, transaction, matter, happening or accident upon 
which the action is brought or affecting the property to which the 
action relates, he may, in addition to his answer, file at the same 
time, or by permission of the court subsequently, a croas-complaint. 
The cross-complaint IllUst be served upon the parties affected thereby, 
and such parties may demur or answer thereto, or file a notice of 
motion to strike the whole or any part thereof, as to the original 
complaint. If any of the parties affected by the cross-complaint have 
not appeared in the action, a summons upon the cross-complaint IllUst be 
issued and served upon them in the same manner as upon the commencement 
of an original action. 

The only requirement of a cross-complaint is that it have a subject matter 

connection with the plaintiff's complaint. Unlike a counterclaim, it i a 

not imbued with a long history as a defense. Bence, a crosa- complaint 

need not diminish nor defeat plaintiff's action; it can be brought despite 

111. See the discussion of section 440 at 56-60, infra. 
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the fact that a several judgment is not possible between plaintiff and 

defendant, and plaintiff must answer the cross-complaint as if it were 

an independent suit. Unlike a counterclaim, a cross-complaint is never 

compulsory. 

Prior to 1957 a cross-complaint could only be filed a~1nst a party 

to the actlon. ll2 Defendant could thus cross-complain a~inst plaintiff 

and a CO-defendant, but he could not join an outsider unless the outsider 
113 

was indispensable or necessary under the provisions of section 389. In 

1957 section 442 was amended to provide that a cross-complaint could be 

brought "a~inst any person, whether or not a party." The express reason 

for this alteration was to permit defendant to join with an existing 

party all those persons whom he would have Joined had he brought his 
114 

cross-complaint as an independent action. It was recognized unfair to 

require defendant to choose between a cross-complaint a~inst only an 

existing party and a separate suit against all those persons whom he 

wishes to join. It is surprising that this amendment has not been fo11oved 

by an amendment to the counterclaim statute under Which, as we have seen, 

defendant must still choose between a countersuit against plaintiff alone 

and a separate action a~inst all persons he wishes to join. 

112. 

113· 

114. 

E.g., Alpers v. Bliss, 145 Cal. 565, 570, 70 P. 171, 173 (1904); 
ArgOnaut Ins. Exchange v. San Diego (las & Elec. Co., 139 Cal. App.2d 
157, 293 P.2d 118 (4th Dist. 1956). 

The latter situation was treated as an exception to the general rule. 
See TOnini v. Ericcsen, 218 Cal. 43, 47, 21 P.2d 566, 56B (1933); 
Alpers v. BliSS, 145 Cal. 565, 570-71, 79 P. 171, 173-74 (l904)(dictum). 

See Cal. L. ReviSion COmm'n, RecoDDDendation and Study Relating to 
Bringing New parties Into Civil Actions, at M-9, M-IO (1957). 
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The terms of section 442 permit the person s~inst whom a cross-

complaint is filed, whether or not a plaintiff, to "demur or answer 

thereto ••• as to the original complaint." This would appear to 

allow such person to file his own counterclaims and cross-complaints to 

the cross-complaint a~inst him. Indeed, it would seem that he would 

be subject to the compulsory counterclaim rule. There are, however, no 

appellate court holdings directly in point, and discussions in two 

ll5 
recent cases have reached opposing conclusions. In the one case in 

which it was stated that a defendant in a cross-action could not file 

a counterclaim, the court emphasized the language in section 438 that a 

counterclaim is by "a plaintiff against a defendant" and gave that phrase 

ll6 
a literal reading; presumably the court would have reached the same 

result in interpreting section 442 which uses similar language. Not only 

does this position fly in the face of the wording of section 442, but it 

makes no practical sense since the responding party should at least have 

the right to set up a cause of action based on the same transaction as the 

cross-complaint. It should be noted that, had defendant elected to file 

his cross-complaint as an independent action, the full scope of the 

counterclaim and cross- complaint laws would apply. 

Compulsory Counteractions 

Section 439 of the COde ot Civil Procedure, first enacted in 1872, 

reads a s follows: 

115· Compare Great Western Furniture Co. v. Porter Corp., 238 Cal. App.2d 
5~48 Cal. Rptr. 76 (1st D1st. 1965)(counterclaim stated to be proper): 
with Carey v. Cusack, 245 Cal. App.2d 57, 54 Cal. Rptr. 244 (1st Dist. 
!95b)(court indicates counterclaim not proper). 

ll6. Ibid. 
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If the defendant omits to set up a counterclaim upon a cause 
arising out of the transaction set forth in the complaint as the 
foundation of the plaintiff's claim, neither he nor his assignee 
can afterwards maintain an action against the plaintiff therefor. 

The purpose of the statute is clear and unmistakable, yet it is incon-

siatent both with the practice as to joinder of claims by plaintiff and 

with the cross-complaint provisions, neither of which provides for com-

pulsory joinder of causes of action. 

The situation as to joinder by a plaintiff is somewhat different 

since the rules of res judicata will at least force plaintiff to join 

all claims for relief within the scope of a single cause of action. 117 

But the failure to provide for compulsory cross-complaints by defendants 

against plaintiffs is incomprehensible. 

One reason why the problem is not acute is undoubtedly due to the 

fact that the courts apply the compulsory counterclaim proviSion to all 

those cross-complaints which also qualify as compulsory counterClaims,1l8 

as most cross-complaints against plaintiffs do. Thus, whenever a CroSB-

complaint against a plaintiff, which must by definition be factually 

related to plaintiff' B complaint, also satisfies the "diminish or defeat" 

and "several judgment" requirements of the counterclaim statute, it is 

likely to be a compulsory counterclaim and defendaDt will assert it rather 

than risk being barred from suit on it in the future. 

Nevertheless, the current statutory scheme ought to be revised to 

require defendant to assert all claimS, whether cross-COIDplaints or 

117. See pp. 26-29, supra. 

118. See Schrader v. Neville, 34 Cal.2d 112, 115, 207 P.2d 1057, 1058 
(1949)(dictum); Counterclaims, Cross-Complaint~and ConfuSion, 3 Stan. 
L. Rev. 99, 106 (1950). 
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counterclaims, which he has against plaintiff if they arise from the same 

transaction or occurrence as plaintiff's cause of action. The policy of 

compulsion applies whether or not defendant's claim happens to meet the 

"diminish or defeat" or "several judgment" requirements of section 438. 

Even if the current distinction between cross-complaints and counter-

claims is retained, the wording of section 439 should be revised clearly 

to reflect the true scope of its operation. As it now stands, the trans-

actional language of section 439 appears much narrower than that of sec

tion 442. Yet the courts have given a broad interpretation to section 

439 in holding that defendants' subsequent independent actions are barred 

by their failure to assert them as counterclaims in an original suit 

119 
brought by plaintiffs. It would seem sensible to harmonize the trans-

actional language of sections 439 and 442 to prevent an unwanted forfeit-

ure of a potential counterclaim by an unsuspecting litigant who, because 

of the current language difference, incorrectly believes the claim falls 

within the broad language of section 442, but not within section 439. 

Special Rules of Set-Off 

Any reform of current counterclaim provisions must include considera-

tion of special statutes regarding the automatic s~t-off 0f claims between 

two parties. Foremost of these is Code of Civil Fk"Ocedure section 44c 

which reads as follows: 

119· See, e.g., Sylvester v. Soulsburg, 25·2 Cal. App.2d 185, 60 Cal. Rptr. 
218 (5th Dist. 1967); Saunders v. New Capital for Small Business, Inc., 
231 Cal. App.2d 324, 41 Cal. Rptr. 703 (1st Dist. 1964). 
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c When cross-demands have existed between persons under such 
circumstances that, if one had brought an action against the 
other, a counterclaim could have been set up, the two demands 
shall be deemed compensated, so far as they equal each other, and 
neither can be deprived of the benefit thereof by the assignment 
or death of the other. 

This section, which has a fascinating history dating back to the 
120 

Roman law, has been thoroughly explored in a recent scholarly comment. 

Fbr present purposes it need only be noted that the major thrust of the 

section has to do with the operation of the statute of limitations and 

is a means of avoiding unfairness through tactical manipulations by one 

of two parties each of whom has a claim for money against the other. 

Obviously, if the parties agree to a cancella tion of mutual debts, there 

is no need for section 440. Difficulty arises only when the party, on 

whose claim the statute of limitations runs last, waits until the other 

party's claim is barred before filing suit. In such case section 440 

permits the defendant to allege his otherwise untimely counteraction but 

only to the extent that it cancels anw recovery by plaintiff; defendant 

cannot obtain affirmative relief on his claim. 

The value of section 440 lies in the fact that it avoids unnecessary 

litigation. A party who wishes to utilize his cause of action merely to 

cancel his own debt ought not to be forced to bring suit on his claim 

merely because the statute of limitations will otherwise run on it. As 

currently written and applied, however, section 440 has one unfortunate 

consequence in that it does not require an individual who relies upon it 

to give notice to that effect. Thus an individual may refuse to pay a 

120. Comment, 53 Calif. L. Rev. 224 (1965). 
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debt on the theory that it has been cancelled by a totally unrelated 

oblisation to him without ever communicating to his creditor his reason 

for not paying. 121 The creditor may first learn of the reliance on a 

compensating claim only after filing suit. This defeats, at least in 

~rt, the policy of section 440 in avoiding unnecessary litisation. It 

would seem useful in a redraft of the section to include a requirement 

that one who wishes to rely upon it must give timely notice to that 

effect, at least before the limitations period runs on his own claim. 

Section 440 involves another important feature in that it permits 

a person to allege a set-off even though suit is brought against him by 

an assignee of the cause against him. In this sense section 440 overlaps 

with section 368 which reads as follows: 

Assignment of thing in action not to prejudice defense. In 
the case of an assignment of a thing in action, the action by the 
assignee is without prejudice to any set-off, or other defense 
existing at the time of, or before, notice of the assignment; but 
this section does not apply to a negotiable prumissory note or 
bill of exchange, transferred in good faith, and upon good con
sideration, before maturity. 

These provisions are important to prevent manifest injustice by the 

tactical maneuverings of individuals who have mutu3l claims against one 

another. For example, in such a case one individual, who has no other 

assets subject to execution, could assign his claim asainst the other 

party to a friend or rela t1 ve. vii thout sections 368 and 440 the assignee 

could sue and collect the full amount on the assigned claim from the 

opposing party who would be left with a worthless cause against the 

assignor. Therefore, in any general revision of counterclaim and cross-

complaint provisions care must be taken not to eliminate -the important 

121. See Comment, 46 Calif. L. Rev. 224, 270 (1965). 
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features nov contained in sections 368 and 440. 

At the same time, however, the language of section 440 shoul.d be 

changed to eliminate apparent conflicts with the counterclaim provisions 

of sections 438 and 439. Such a conflict nov occurs 'in situations" in 

which a plaintiff successfully sues on a cause of action to which 

defendant elected not to assert a non-compulsory counterclaim. If 

defendant asserts his cause in an independent suit, plaintiff in the 

first action may argue that, since section 440 automatically deemed his 

claim extinguished to the extent of the counterclaim, any recovery he 

received in the first action must be presumed to have been an amount 

over and above any value of such counterclaim and that the principles 

of res judicata shoul.d bar defendant in the first suit from relying on 

the fact that he never raised such a defense in his pleadings. This 

argument, if accepted, woul.d of course fly in the face of section 439 

which strictly limits the scope of compulsory counterclaims. 

Sectien 440 a1-So appears to contradic,t section m in allowing a 

plaintiff to join in one action, in which defendant files a counterclaim, 

causes which could otherwise not be joined. For example, if plaintiff 

sues on one cause and defendant counterclaims, plaintiff, under section 

440, may allege as defenses to the counterclaim his other causes of 

action ageinst defendant even though under section m they could not 

have been joined either with the original cause or with each other. 

Obviously, by utilizing section 440 in this manner, plaintiff is also 

permitted to overcome the rule that he cannot file a counterclaim to a 

counterclaim; but at the same time his recovery is restr.1cted to a set-off 
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and he cannot obtain affirmative relief. To the extent that neither the 

statute of limitations nor assignment of causes are involved, so that 

the basic purposes of section 440 are not at issue, permitting plaintiff 

a set-off rather than full relief is absurd. Surely if the issues are 

to be tried in a single action, plaintiff should obtain all the relief 

to which he is entitled. He should not be required to face an independ-

ent suit simply because he wants an affirmative recovery. 

The Need For A New Approach To Countera ctions 

By Defendant Against Plaintiff 

It i8 clear from the foregoing d~scU8sions that moat of the 

problems involving counteractions by defendant against plaintiff can be 

attributed to the fact that such actions are governed by two different 

sets of provisions, one for counterclaims and the other for cross-

complaints. It should be equally clear that no Justification whatsoever 

exists for such dual treatment. The California legislature shouJd repeal 

the absurd conglomeration of existing statutes and substitute a simple 

unified procedure for all such claims. 

Such a revision should also broaden the scope of counteractions to 

pexmit a defendant to assert an;y claim he has against plaintiff, regard-

less of its nature. Only a few claims--those which neither arise from 

the aame transaction or occurrence as plaintiff's claim nor meet the 

current counterclaim requirements--will be affected. ObviouSly, there 

is little reason for excluding these claims; they certaiDly can cause 

no more confusion than those counterclaims, now pe:rm1tted under current law, 
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which are totally unrelated to plaintiff" s cause of action. Severance 

of the causes for trial is always available. 

In one way the current countersuit statutes are inconsistent and 

more restrictive than the current joinder of causes provisions in sec-

tion 427. If, for example, plaintiff has two unrelated causes of action, 

each based on a contract, he may join them even thOUgh he seeks monetary 
122 

relief on one and injunctive relief on the other. But, in response 

to such a complaint, defendant is not allowed to assert a counteraction 

based on yet a third contract on which he seeks a non-monetary remedy. 

On the other hand, if plaintiff wishes to have this third cause joined 

with the other two, he can do so merely by asking for a declaratory 

judgment of non-liability on it.123 This only further illustrates that 

the restrictions on countersuits are meaningless and supports the notion 

that defendant, as well as plaintiff, should be afforded the right to 

allege in a single action all claims he has against his sdversary. 

122. 

123· 

See pp. 8-9 supra. 

California Code of Civil Procedure section 1060 provides: 

l060. Any person interested under a deed, will or other 
written instrument, or under a contract, or who desires a decla
ration of his rights or duties with respect -~o another, or in 
respect to, in, over or upon property, or vith respect to the 
location of the natural channel of a watercourse, ~, in 
cases of actual controversy relating to the legal rights and 
duties of the respective parties, bring an original action in 
the superior court or file a cross-complaint in a pending action 
in the superior or municipal court for a declaration of his 
rights and duties in the premises, including a determination of 
any question of construction or validity ariSing under such 
instrument or contract. He may ask for a declaration of rights 
or duties, either alone or with other relief; and the court may 
make a binding declaration of such rights or duties, whether or 
not further relief is or could be claimed at the time. The 
declaration may be either aff'inoative or negative in form and 
effect, and such declaration shall have the force of a final 
judgment. Such declaration may be had before there has been 
any breach of the obligation in respect to which said decla
ration is sought. 
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CIAIMS AGAINST PERSONS OTHER THAN PLAINTIFFS 

Background 

In almost every jurisdiction a cause of action filed by one party 

against a co-party, whether a co-plaintiff or co-defendant, either alone or 

with other persons brought into the case for the first time, is denominated 
124 

a "cross-claim." Under the federal rules and other modern procedural 

provisions, a cross-claim is proper if the cross-complainant alleges a 

cause of action arising from the same transaction or occurrence or affecting 

the same property as a plaintiff's original claim or a defendant's counter-

claim. A cross-claim cannot be brought alone against persons who have not 

already been made parties to the action. The only claim that can be made in 

such case is one in impleader whereby a party to the action alleges that, if 

124. Federal Rule of Civil Procedure 13(g) reads as follOWS: 

A pleading may state as a cross-claim any claim by one 
party against a co-party arising out of the transaction 
or occurrence that is the subject matter either of the 
original action or of a counterclaim therein or 
relating to any property that is the subject matter of 
the original action. Such cross-claim may include a 
claim that the party against whom it is asserted is or 
may be liable to the cross-claimant for all or part of 
a claim asserted in the action against the cross
claimant. 
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he is held liable on a claim pending against him, he will have a claim over 

against a stranger to the action for all or part of such liability.125 

In California, the cross-complaint provision, section 442, which has 

already been discussed as a device for countersuits against plaintiffs, is 

the sole basis for bringing causes against a co-party or a stranger to the 

125. See Federal Rule of Civil Procedure 14, which reads as follows: 

(a) When Defendant May Bring in Third Party. At any time 
after commencement of the action a defending party, as a third
party plaintiff, may cause a summons and complaint to be served 
upon a person not a party to the action who is or may be liable 
to him for all or part of the plaintiff's claim against him. 
The third-party plaintiff need not obtain leave to make the 
service if he files the third-party complaint not later than 10 
days after he serves his original answer. Otherwise he must 
obtain leave on motion upon notice to all parties to the action. 
The person served with the summons and third-party complaint, 
hereinafter called the third-party defendant, shall make his 
defenses to the third-party plaintiff's claim as provided in 
Rule 12 and his counterclaims against the third-party plaintiff 
and cross-claims against other third-party defendants as provided 
in Rule 13. The third-party defendant may assert against the 
plaintiff any defenses which the third-party plaintiff has to the 
plaintiff's claim. The third-party defendant may also assert any 
claim against the plaintiff arising out of the transaction or 
occurrence that is the subject matter of the plaintiff'o claim 
against the third-party plaintiff. The plaintiff may assert any 
claim against the third-party defendant ariSing out of the 
transaction or occurrence that is the subject matter of the 
plaintiff's claim against the third-party plaintiff, and the 
third-party defendant thereupon shall assert his defenses as 
provided in Rule 12 and his counterclaims and cross-claims as 
provided in Rule 13. Any party may move to strike the third
party claim, or for its severance or separate trial. A th.i.rd
party defendant may proceed under this rule against any person not 
a party to the action who is or may be liable to him for all or 
part of the claim made in the action against the third-party 
defendant. The third-party complaint, if within the admiralty and 
maritime jurisdiction, ~ be in rem against a vessel, cargo, or 
other property subject to admiralty or maritime process in rem, in 
which case references in this rule to the summons include the 
warrant of arrest, and references to the third-party plaintiff or 
defendant include, where appropriate, the claimant of the property 
arrested. 

(b) When Plaintiff ~ Bring in Third Party. When a coun
terclaim is asserted against a plaintiff, he may cause a third 
party to be brought in under circumstances which under this rule 
would entitle a defendant to do so. 
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action, including impleader claims. Originally,~he scope of section 442 

was narrowly limited to actions against persons who were already parties 
126 

to the suit, and a cross-complaint could not join an outsider even 

though the cross-complainant, had he brought an independent action, would 

have been permitted to join a co-party and a stranger as defendants. In 

1957, pursuant to a study by the California Law Revision Commission, 

section 442 was amended solely for the purpose of permitting the joinder 
127 

of such outSiders as co-defendants to a cross-complaint. However, the 

wording of the amendment, allowing a cross-complaint "against any person, 

whether or not a party to the original action," was unnecessarily broad. 

The state supreme court, ignoring completely the legislative history of the 

amendment as contained in the Law Revision Commission report, gave the new 

language a literal construction, thereby increasing the scope of cross-

complaints well beyond that intended, and even beyond that permitted in 
128 

other Jurisdictions with the most liberal joinder rules. 

Because of the bizarre manner in which the scope of section 442 was 

expanded, it is not surprising that many important procedural matters 

regarding the rights and obligations of the parties to a cross-action were 

not spelled out. As a result, there are a number of situations which give 

rise to confusion and potential injustice and which necessitate further 

revision. 

126. 

l:ll. 

128. 

See pp. 52-54, supra. 

See ibid. 

Friedenthal, The Expansion of Joinder in Cross-Complaints BY the 
Erroneous lnte etation of Section 442 of the California Code 
of Civil Procedure, 51 Calif. L. Rev. 9 1 3 • 
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The Scope of CrosB-Complaints Against Nun-Plaintiffs 

In cases decided prior to 1957, it was held thst a claim by defendant--

alleging that, if he was held liable on the original complaint, he would be 

entitled to indemnity from a third person--met the transactional requirement· 

of section 442.129 As already noted, however, at that time such a cross-

complaint could only be pursued against a person who was already a party to 

the action. After the 1957 amendment, it was held that such a cross-complai: 

could be brought against an outsider, thus establishing an impleader procedu 
130 

as broad as that permitted in most modern jurisdictions. It is clear, 

however, that the 1957 amendment was never intended to go so far. Indeed, 

the Law ReviSion Commission, which drafted the amendment, specifically 

rejected a proposed separate ~leader provision as being beyond the scope 
131 

of its study. The rejected proposal, which made the right of ~leader 

subject to the discretion of the trial court, followed Federal Rule 14 in 

carefully spelling out the rights and obligations of the parties regarding 

129· See, ~, Atherley v. MacDonald, Young & Nelson, Inc., 135 Cal. 
App.~83, aB7 P.2d 529 (1st Dist. 1955). 

130. The California Supreme Court specifically so held in Roylance v. 
Doelger, 57 Cal.2d 255, 368 P.2d 535, 19 Cal. Rptr. 7 (1962). 

131. See Friedenthal, suPra note laB, at 496-98. 

-65-



c 

," 

132 
such a claim once it was permitted. For example, the third party was 

expressly treated as a defendant on an ordinary claim, with all the same 

rights and duties, including the power to bring his own counterclaims, cross-

complaints, and impleader claims. In addition, he was given the power to 

challenge the right of plaintiff to collect from defendant so as to protect 

himself from any collusion between them as to plaintiff's initial right to 

recover. 

By misinterpreting the 1957 amendment to section 442, the California 

courts set up an absolute right of impleader without any details regarding 

the rights and obligations of the parties other than those which apply 

generally in cross-complaint situations and which, as already noted, are 

not at all clear. It would seem desirable to revise section 442 at least 

to provide a safeguard against collusion in impleader situations. 

The broad interpretation of section 442 also permits defendant to file 

a cross-complaint against an outsider even in a non-impleader situation. 

132. The text of the proposal read as follows: 

§ 4428. Before the service of his answer a defendant may 
move ex parte or, after the service of his answer, on notice 
to the plaintiff, for leave as a third-party plaintiff to serve 
a summons and complaint upon a person not a party to the action 
who is or may be liable to him for all or part of the plaintiff's 
claim against him. If the motion is granted and the summons and 
complaint are served, the person so served, hereinafter called the 
third-party defendant, may assert any defenses which he has to the 
third-party complaint or which the third-party plaintiff has to the 
plaintiff's claim and shall have the same right to file a counter
claim, cross-complaint, or third-party complaint as any other 
defendant. If the plaintiff desires to assert against the third
party defendant any claim which the plaintiff might have asserted 
against the third-party defendant had he been joined originally 
as a defendant, he may do so by an appropriate pleading. When a 
counterclaim or cross-complaint is filed against a party, he may 
in like manner proceed against third parties. Service of process 
shall be had upon a new party in like manner as is provided for 
service upon a defendant. 
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Assume, for example, that plaintiff brings suit for injuries received when 

his car was struck from behind by defendant's automobile and that defendant 

received injuries at the same time when his vehicle was struck from the side 

by a third car. Defendant may bring a cross-complaint against the driver of 

the third vehicle even though he was not made a co-defendant in the original 

complaint. 
133 

Under Federal Rule 13(g), such a cross-claim is not permitted. 

Presumably, the reason is that it would be unfair to a third party to force 

him to try a case in a federal court where the subject matter jurisdiction 

or venue would normally be improper. It is important to note that 

severance of the cross-claim for trial would not be of help in alleviating 

such unfairness since the crOSS-Claim would still be heard in the court 

where the action was filed. On the other hand, even though defendant may 

not file a cross-claim against the third party, defendant may, if otherwise 

possible, file a separate suit against the third party in the court where 

the original suit is pending, in which situation the two cases may be 

consolidated. The federal rule permitting impleader is an exception to the 

general rule against claims against third parties alone; impleader is 

Justified by the fact that the need to protect defendant from inconsistent 

liability outweighs any unfairness to the third party who may be called 

upon to litigate the case in a court where it could not be brought as an 

independent action. 

California section 442 makes no allowances for any unfairness that 

might result to a third party who is sued in a court where, under the venue 

laws, an independent action could not be maintained against him. The 

133· See United States v. Zashin, 60 F. Supp. 843 (E.n.N.Y. 1958); Comment, 
46 Calif. L. Rev. 100, 104 & n.24 (1958). 
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situation is not as acute as it might be in the federal courts where the 

forum may be in a different state. Nevertheless, California covers a large 

area, and great inconvenience may result if a person is required to fight an 

action five or six hundred miles from his home. Furthermore, unlike actions 

134 
in the federal courts which normally must involve more than $10,000, 

California cases may seek any amount no matter how small. l35 A third party 

may well default on a cross-complaint involving only a few hundred dollars 

rather than become involved in litigation in a distant county. The most 

satisfactory way to control the situation would not seem to be enactment of 

strict limitations on cross-complaints; instead the courts, in addition to 

their power to sever causes of action for trial, should be given the discreti( 

to transfer a severed cause to another county for trial as an independent 

action. Where the advantages of a unified trial are outweighed by the 

inconvenience to a third party, the means should be available to rectify any 

harm not only by severance of the cause against him but also by permitting 

the severed cause to be tried in the most convenient forum. 

Cross-Complaints and Joinder of Causes 

Suppose a defendant not only has a cause of action against a 

co-defendant which meets the transactional requirements of section 442, but 

also another unrelated cause of action against him as well. The second 

cause may not be joined in the cross-complaint even though, had the 

134. See as U.S.C. §§ 1331, 1332 (1964). 

135. The California requirements for subject matter jurisdiction are 
discussed in 1 Chadbourn, Grossman & Van Alstyne, California Pleading, 
§§ 51-54 (1961), and in 1 Witkin, California Procedure, Courts, 
§§ 70-107 (1954). 
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cross-compla~ brought his action independently, he could have joined both 

causes under section 427. Once again the procedure rules place a litigant 

in a dilemma; the cross-complainant must decide either to pursue his 

cross-complaint alone, knowing a separate action will be necessary later on 

tru; other cause, or to forgo the cross-complaint and bring all his causes 

together in one separate action. Modern procedural systems elesewhere, such 

as the federal rules, permit any litigant, once he has filed a valid 

cross-claim 

against the 

or impleader claim, to join with it any other claim he 
136 

adverse party. This rule does not have an overall 

has 

substantial impact since the number of situations is small indeed where one 

party has more than one claim against another, particularly claims which are 

factually unrelated. But in the few situations where this does occur, the 

advantages to the litigants and the court may be substantial. This is 

especially true of impleader situations where a defendant risks inconsistent 

verdicts against himself if he elects to bring his cause of action 

independently. 

It seems clear that the law should provide that, once a party has 

pleaded a valid cross-complaint against a third person, he should be 

permitted to join all other claims he has against that person. It is 

important to remember that, even if a party is allowed to join all of his 

claims, the court may sever any claims or issues for trial when justice so 

requires. 

136. See,~, Federal Rule 18{a} quoted supra at 19, and N.Y.C.P.L.&R. 
§ 601, quoted in note 15, supra at 9. 
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Rights and Duties of a Person Against Whom 

a Cross-Complaint Has Been Filed 

On their faces, sections 438 and 442 are limited to use by defendants. 

This raises the question, already discussed with respect to plaintiffs, 

whether a person against whom a cross-complaint has been filed may himself 

file a counterclaim or a cross-complaint. As noted previously, the few 

137 
cases which discuss the matter give opposing views although sound logi' 

would seem to dictate that such countersuits should be permitted. Surely a 

litigant should not be denied the right to bring an impleader action, thus 

eXllosing him to the possibility of inconsistent verdicts •.. A similar proble-

exists regarding a plaintiff against whom a counterclaim unrelated to his 

complaint has been filed. It would be extremely unfair to expose plaintiff 

to the possibility of double liability because he cannot allege an impleade, 

claim. 

Even in a non-impleader situation, it is unjust to deprive a party of 

the right to have all related claims brought in a single action merely becs' 

the cause against him arose as a countersuit and not in an independent acti.: 

Section 442 should be revised clearly to permit any person against whom a 

cross-complaint has been filed to bring any counterclaim or cross-complaint 

which he would have been permitted to bring had he been sued in an independ 

proceeding and, indeed, to require him to assert any compulsory counterclai; 

he might have. 

137. See p. 54, supra. 
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Mandatory Cross-Complaints Against Third Parties 

Since a cross-complaint in California must, by definition, have a subjec' 

matter connection with plaintiff's original cause of action, the question 

arises why all cross-complaints should not be mandatory, particularly in 

light of the previous conclusion that cross-complaints against plaintiffs 

should be compulsory. 

However, there are sound reasons for distinguishing cross-complaints 

against a plaintiff from those against co-parties or outSiders. In the 

latter Situation, the parties are not as yet adverse; potential claims among 

them may never be pressed simply because they prove unnecessary or because 

they are unlikely to succeed. But if a litigant is forced to an early choice 

of asserting a claim or forever waiving'it,he will be disposed to add it to 

his pleadings, along with any necessary defendants, just to be safe. 

Furthermore, the insertion of a new party into a controversy may dramatiCally 

change the character of the action. For example, a small-scale suit by the 

purchaser sgainst the seller of an allegedly defective electric toaster may 

be converted into an important test case if the seller cross-complains 

against the manufacturer. which is a huge industrial corporation. The latter 

may feel impelled for public relations purposes to put time and money into 

a case in which the retail purchaser is involved although it would not do so 

in an independent action solely between itself and one of its dealers. On 

balance, a rule making all cross-complaints mandatory would not seem to have 

sufficient advantages to outweigh the potential harm it might cause. 
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PART III: SUMMI\RY AND RECOMMENDATIONS 

BASIC PRINCIPLES FOR DECISION 

A number of the problems discussed in Parts I and II could be alle-

viated by changes in the wording of the individual statutes regarding 

joinder of parties and causes, leaving intact the basic framework of 

joinder as it now stands. It seems clear, however, in light of the in-

consistency, lack of coherence, and confusion among the various provisions, 

that it is vital to engage in an overall revision of the joinder regula-

138 
tiona based on a consistent set of principles. These principles, as 

developed from the foregoing discussions, are summarized below. 

Uniform procedural treatment 

One uniform set of procedures should be applied to every situation 

where one person files a cause of action against another so that, regard-

less of whether they were original parties or not, the person filing the 

cause and the person against whom it is filed will be treated as plaintiff 

and defendant, respectively, with all the obligations and rights that they 

would have had had the cause been instituted in an independent lawsuit. 

a. Adherence to this basic principle would eliminate most of the 

practical problems of current California joinder practice regarding counter-

claims and cross-complaints. Often it is fortuitous whether or not a 

person sues or is sued on a counterclaim or cross-complaint rather than 

in an independent action. It may simply involve a race to the courthouse. 

138. For an example of how problems may arise from piecemeal revision of 
current provisions, see discussion at 36-38, sgpra,' of the bill recently 
introduced in the California Senate regarding proposed mandatory joinder 
of claims. 
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Surely there is no reason to treat parties to a counterclaim or cross-

c complaint differently than they would have been treated in a separate suit. 

b. The following alterations of current practices would occur: 

(1) Persons against whom a counterclaim is alleged would be required 

to answer. They would be permitted to file any counterclaims ~ cross-

complaints they might have, and they would be bound by compulsory counter-

claim rules. 

(2) Persons against whom a cross-action is filed would clearly be 

allowed to file their own counterclaims and cross-actions and would in 

addition be subject to compulsory counterclaim rules. 

(3) Persons who file a counterclaim or cross-action would be permitted 

andrequired to join any additional persons whom they would have been 

permitted or required to join had their cause been alleged in an independ-

ent action. 

(4) Persons who file a counterclaim or cross-action would be bound 

by any new provisions requiring mandatory joinder of causes of sction. 

c. These changes would eliminate the absurd procedural distinctions 

that now exist between counterclaims and cross-complaints. They would 

permit persons against whom such causes were filed to file crosB-complaints 

in impleader to avoid the possibility of inconsistent verdicts. They 

would eliminate the dilemma of a party who must now choose between a 

counterclaim against his adversary alone and an independent suit against 

all persons liable to him on his cause of action. And they would eliminate 

a similar dilemma of a party who must now choose between a cross-complaint 

alleging only those causes of action factually connected to a cause already 
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c alleged in the suit and an independent action in which all joinable causes' 

against defendant may be alleged. In addition the changes '{Quld force 

factually related claims between adverse parties to be joined in a single 

case. 

Permissive joinder of claims and counterclaims 

A plaintiff in his complaint should be permitted to join all causes 

of action he has against a defendant; a defendant, along with his answer, 

should be permitted to file a pleading, known as a counterclaim, setting 

forth aDf causes of action he has against a plaintiff. 

a. This principle is intended to apply to parties to counterclaims 

and cross-actions as well as to parties to an origtnal complaint. There is 

little reason to require adverse. parties to engage in multiple lawsuits; 

If appropriate, causes of action may always be severed for trial. 

b. The following alterations of current practices would occur: 

(1) The current categorical approach to joinder of causes by plaintiff 

would be abolished. 

(2) A defendant could file against a plaintiff causes which today 

meet neither the counterclaim nor cross-complaint requirements. 

(3) All claims by defendant against plaintiff would be denominated 

"counterclaims," thus harmonizing the nomenclature with that used in 

virtually every Jurisdiction outside 6alifornia. 

c. Under present law, plaintiff can already Join many factually 

unrelated claims against defendant, and defendant, in turn, can countersue 

on many causes not related either to each other or to causes alleged by 

plaintiff. The rules which prohibit joinder of all causes which the 
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parties have against one another are arbitrary and inconsistent. From 

c a practical point of view, few causes are prohibited; but the rules 

engender considerable confusion and lead to meaningless litigation on 

technical points. 

Compulsory joinder of claims and counterclaims 

When one person files a cause of action against another, and either 

of them has an unpleaded cause of action against the other arising from 

the same transaction or occurrence as the cause filed, then such acplesded 

cause must also be filed in the action; otherwise it should be deemed 

waived and all rights thereon extinguished. 

a. This principle is based on the premise that time, effort, and 

cost will be saved if all factually related causes between adverse parties 

are brought in a single proceeding. ~is premise has already been accepted 

to the extent that the compulsory counterclaim statute applies. 

b. ~e following alterations of current practices would occur: 

(1) For the first time plaintiffs would be required to join related 

causes of action. 

(2) Defendants would be required to join related causes which are 

not now mandatory because they qualify only as cross-complaints and not 

as counterclaims. 

c. There is no reason why current cross-complaints by defendants 

against plaintiffs, which do not qualify as counterclaims, should not be 

subject to compulsory joinder rules. ~ major restriction on counter-

claims--the "defeat or diminish" requirement--has no relationship whstso-

ever to the policy underlying the compulsory joinder of factually related 

claims and should not govern its application. 
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The policy of compulsory joinder applies to plaintiff's causes as 

well as to those of defendant. Unlike other jurisdictions which take a 

broad view of the scope of a cause of action, compulsory joinder is not, 

in fact, accomplished in California by operation of the common law 

principles of res judicata. Thus a specific provision for compulsory 

joinder is required. 

Permissive filing of claims against co-parties or strangers 

Whenever a party is sued on a cause of action arising out of the same 

transaction or occurrence, or affecting the same property, as anwnpleaded 

cause which the party has against either a non-adverse party or a stranger 

to the lawsuit, he should be permitted, along with his answer, to file a 

pleading setting forth his cause and bringing any such stranger into the 

lawsuit; such a pleading should be denominated a cross-claim. 

a. This prinCiple, except for nomenclature, has been completely 

accepted in California by the courts' broad interpretation of the current 

cross-complaint statute. 

b. Current practice would be altered only to the extent that the 

many statutory provisions now relating to "cross-complaints" would need 

revision. 

c. The value of a clear delineation between claims by defendant 

against plaintiff and claims by defendant against a co-party or stranger 

cannot be denied. The current contusion between counterclaims and cross

complaints by defendant against plaintiff must be eliminated. The above 

principle would abolish the current "cross-complaint," and give the title 

"cross-claim" only to pleadings filed against a non-adverse party; this 
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is in line with nomenclature used in almost all jurisdictions outside 

California. 

It should be noted, however, that many provisions in the California 

codes now refer to "cross-complaints," and each such provision would have 

to be studied to determine precisely how it should be amended. 

Impleader claims for indemnity 

A party against whom a cause of action has been filed should clearly 

be permitted to file as a cross-claim any impleader claim for indemnity 

which he has against a third person; however, the third person should be 

protected from collusion by being afforded the opportunity directly to 

contest the liability of the person who filed such cross-claim. 

a. California courts have already held that impleader claims meet 

the "transaction and occurrence" test embodied in the cross-complaint 

provision. They did so erroneously, however, misinterpreting wording 

which was not intended to go so far and, hence, which did not provide any 

safeguard against possible collusion that can occur in such a case. 

b. Current practice would be altered to permit a third party to 

claim that the person who seeks indemnity from him is himself not liable 

on the cause for which indemnity is sought. 

c. A separate section dealing specifically with impleader would seem 

desirable to make clear the extent to which it exists and any special 

procedures which it involves. Federal Rule of Civil Procedure 14 provides 

a model for such a separate provision. 
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Severing of causes or issues for trial 

Whenever a lawsuit involves multiple causes of action, the court should 

have broad discretion to sever causes or issues for trial. When a non-

impleader cross-claim brought solely against a stranger to the action is 

severed, the court should have power to transfer such a claim to a more 

convenient forum for trial as an independent action. 

a. California law already provides for severance in the court's 

discretion. There are, however, a variety of clauses giving such power 

in specific cases in addition to a provision with general application. 

Retention of but one clear-cut, omnibus provision would seem desirable. 

California law does not petmit part of a case, although severed from 

the rest, to be transferred to a separate court. In the special case 

where the suit is brought only against third persons, in non-impleader 

c situations, the only justification for joinder is unity for trial. This 

purpose fails when severance occurs and, if the cause is otherwise in an 

inconvenient forum, transfer should be allowed. 

b. Current practice would be altered in that, under the narrow 

circumstances described, a severed portion of an action could be sent to 

another court to be treated as an independent lawsuit. 

c. Under current law, a stranger to an action may be joined therein 

on a cross-complaint even though he lives many miles away and the cause 

against him, if brought independently, would have had to have been filed 

in a county much more convenient to him. If such a cause is severed, it 

is only just that the court, in its discretion, be allowed to transfer 

the cause. 
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Special set-off provisions 

c The statutes should retain the substance of special set-off provisions 

to the extent that they prevent one party from taking advantage of another 

through tactical manipulations. 

Sections 368 and 440 of the Code of Civil Procedure now prevent a 

party from avoiding counterclaims merely bY transferring his own cause to 

a friend who files the suit in his own name. In addition section 440 

prohibits one party from taking advantage of an adversary by waiting until 

the statute of limitations runs on the latter's cause before filing his 

own. If a full-scale reform of current joinder of provisions takes place, 

these provisions will need revision; but their substance should be 

retained. 
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PROPOSED LEGISLATION 

c 
[This material will be prepared at a later date.] 

c 

c -80-


