# 36 8/5/70
Memorandun TO-99

Subject: Study 36 - Condemnation (CGeneral Approach)
Becauge we have a number of members recently appointed to the Ccmmission,
it may be useful to review the past work on eminent domain and to discuss the

basie approach the Commissicn will take on this topiec.

LEGISTATIVE DIRECTIVE

In 1956, the Legislature directed the Law Revision Commission to make a
study to determine "whether the law and procedure relating to condemmation
should be revised in crder to safeguard the property rights of private
oitizens.” In 1965, the Legislature directed that this tople be given high
priority and revised the directive to provide that the Commiseion should make
a study to determine "whether the law and procedure relating to condemnaticn
should be revised with a view to recommending a comprehensive statute that will
safeguard the rights of all parties to such proceedings." In 1965, the
Legislature thus determined that the topic should be given high priority,
should be fair to “all parties," not just the property owner, and should be

conducted with a view 1o preparing a c¢omprehensive statute.

BACKGROUND STUDIES

The Commission originally cbteined a private law firm in Los Angeles to
prepare background research studies. This firm hired an cutstanding student
who had served as a teaching fellow at Stanford Law School. The compensation
for the study was based on paying the salary of the person hired who was to
work full time on the study until completed. The senior menbers of the firm
agreed to review and revise the material prepared by the new lawyer without
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bompensation and did, indeed, devute a substantial amcunt of time to the pro-
Ject, The studies that were prepared provide good general background on the
subjects covered but substantial additicnal staff work is needed to find all
pertinent statutes and to cover various matters not covered in the studies.
The Commigsion retained Professor Ayer of Stanford Law School to prepare
a study on the procedural aspects of eminent domain. After he completed a
relatively small portion of the study, he asked to be relieved of his obli-
gations under the contract, and the contract was terminated. A contract for
the same study was then made with Professor Hogan of Davis Law School, and he
has now requested that he be relieved of his obligstioms under the contract.
We plan to assemble the various research studles dealing with eminent
domain, together with other background materials, in a convenient form and to

provide each Comgpissioner with a set of this materiel.

PAST LEGISLATIVE EFFCRTS

During the period of 1959-61, the Commission devoted considerable time
to the condemnation study. Three recommendations were submitted to the
1961 Legislature. Part of one recommendation--taking possession and passage
of title--was enacted. This included provisions on taking possession before
Judgment and after judgment, deposits and the right to withdraw deposits,
interest, risk of loss, proration of taxes, paseage of title, masking improve-
ments after date of valuation, and abandonment of the condemnation proceeding.
Another reccmmendatiocn--relating to evidence in eminent domain proceedings--was
vetoed by the Governor in 1961, was Ilntroduced by Senator Cobey in 1963 and
agaln vetoed, and finally--after it was significantly amended and made
acceptable to the public entitles--was enacted in 1965. The third recom-

mendaticon~-~relating to moving expenses--was not approved by the first
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committee that considered it because federal law did not permit reirbursement
for moving expenses. This recommendation has never been enacted although
numercus moving expense statutes have been enscted in Californis.

In 1963, the Commission submitted a recommendation relating to
discovery in eminent domsin proceedings. The bill passed the Senate but died
in the Assembly Judiclary Committee. A revised bill relating to discovery,
vhich was acceptable to public entities, was submitted to the 1967 legis-
lature and was enacteqd.

At the 1968 session, legisletion wae submitted upon Commission recommende-
tion to provide for increased recovery by the condemmee when an eminent domain
proceeding is abandoned. After revisions were made to make the bill acceptable

to the public entities, it was esnacted by the Leglslature.

WCRK IN PROGRESS

In September 1967, the Commission published its Pirst tentative recom-
mendation relating to condemnation law and procedure. (The Commission has
determined that it will follow the same procedure on condemnaticon law as it
followed on evidence. A series of tentative recommendations and related
studies will be published covering the entire field, the comments on the
varicus tentative recommendations will be coneldered, and the entire serles
of tentative recommendaticns will be put together in one comprehensive
statute. Where a problem that requires immediate attention is discovered,
the Commission will submit a recommendstion to the lLegislature on that
problem and not walt until the comprehensive statute has been prepared.)
The 1967 tentative recommendation relates to possession prior to final judg-
ment and related problems &and includes suggestions for revielng ‘Article I, .

Section 14, of the California Constitution. Within the next few months, the

-3



Commission will be reviewing the comments on this tentative recommendation
50 that the members of the Commission will beccme familisr with this sspect
of condemnation law and can determine what changes are needed in the tenta-
tive recommendation when it is incorporated into the comprehensive statute.

The Commission submitted a recommendation to the 1970 Legislature
relating to arbitration of just compensation. This has been enacted g8 law.
In sddition, & provision relating to the right to enter upon private property
to determine whether it is suitable for publie use and the damsges that must
be paid and the procedure to be followed in such cases is included in the
governmental lisbility recommendation submitted to the 1970 Legisleture.

The Commission slso has prepsred s tentative recommendation on byroads
and this has been distributed for comment. The comments have been reviewed.
This particular tentative recommendstion will be incorporated intc & lerger
tentative recommendation on the right to take insofar as its publication is
concerned.

The Commission also has been considering certain special problems of
public use. We have distributed a tentative recommendation on "excess

condemnation.” We heve considered and will be considering other aspects of
the right tc take at future meetings.

The Commission has considered the problem of recovery for litigation
expenses in condemnation proceedings end has determined to make no substantial
change--that is, the Commission has determined not to adopt a jurisdictional
offer provision or a similar provision or to make litigation expenses
generally recoverable. In this connection, the Commission should note that
legislation to give the homeowner the right to recover reascnable appralssl
fees in condemnation actions is likely to be passed by the Legislature.

¥bhether the CGovernor will sign such legislstion 1s another gquestion.

b



The Commission has determined that a general statute should be enacted
to provide for the recovery of moving expenses as & matter of right. A
tentative recommendation to effectuate this decislon has heen distributed,
gnd it is anticipated that a recommendation will be submitted to the 1971
Legislature,

The Commission has determined that some priority should be given to
the preparation of & study on the right of the former owner to repurchase
property when it 1s to be sold by the public entity. Mr. Taylor devoted a
considerable amount of time to this problem but never produced anything.
Mr. Sterling is now working on & study on this problem.

The Commission has discussed the problem of proximity damege from
highway construction-~the damage to property not taken but injuriously
affected. This problem was considered in the context of inverse condemns-

tion. The problem was deferred for later consideration.

SCOPE AND APPROACH OF STUDY

In connection with the emipent domain study, you should note the state-
ment in a letter, dated August 12, 1968, from Roy A. Gustafson, former
Chairman of the Commission, who was recently elevated from the Superior
Court to the Court of Appesl by Governor Reagen:

In the latest issue of the State Bar Journal, & professor of lsw
from the University of Wyoming notes that the decisions are
slanted in favor of the condemnor. The fact is that the law in
this area 1s in a hopeless mess and cne can find just about any
statement for which he 1s locking if he reade enough cases. And
it is certainly true that both the decisional law and the statu-
tory law heavily favor the condemnor.

When I was on the Commission, studies on eminent domain hed
already begun. I hed great misgivings about approsaching the mat-
ter on the basis that the existing law was generally satisfactory
and thet it needed to be patched up only here and there. Now I
au convinced that thie was the wrong approach and that what is
needed is & massive project which starts from scratch.
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It is my belief that the Legislature looks to the Commission to prepare
a comprehensive ststute that will remedy the worst problems in eminent
dcmain law and do so without substantially increasing the overall cost of
property acguisition. This may be possible if additional compensation is
vrovided only in those ceses where it is most Justified end the procedure
for condemnation can be lmproved to reduce the condemnee's ability to delay
the proceedings and to permit the condemnor to obtain early possession of
the property in appropriate cases. In the light of ocur past experience with
the Governor on eminent domeain legislation, it seems extremely unlikely that
any Governor (whether a Democrat or Republican) will approve an eminent
domain bill that will substantially incresse condemuetion costs. If this
approach 1s taken, the Commission must guard sgainst inecluding provisions
considered detrimental by condemnors unless such provisions can be clearly
Justified and deal with acute problems of inadequate compensation or
grossly unfair procedure.

Respectfully submitted,

Jobhn H. DeMoully
Executive Secretary
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