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#36.65 8/19/70
Memorandum 70-89
Subject: Study 36.65 - Ccndemnation (Disposition of Existing Statutes--
Right to Enter, Survey, and Examine Property)

Attached are provisions drafted for incorporation into the Compre-
hensive Statute to supersede the provisions enacted upon Commission
recommendation by the 1970 Legislature relating to entry for survey,
examinations, and tests. The provisions retain the substance of the
existing law as revised in 1970 with onhe exception. The staff rec-
crmended provisions would restrict the presently unresiricted right %o
recover reasocnable attorney's fees. Compare subdivision (&) of pro-
posed Section 506 with the following provision of Section 1242.5:

The owner is entitled to recover from the person who entered his

property the amount necessary to compensate the owner for any

damage which arisas out of the entry and for his court costs, and
reasonable attorney fees to be fixed by the court, in the pro-
ceeding under this section.

The Commission originally recommended that the provision for
attorney's fees be eliminated entirely. This was not acceptable to
the legislature so the staff recommends that the provision be re-
tained but be appropriatsly limited so that ummeritorious litigation
will not be encouraged.

Respectfully submitted,

John H, DeMoully
Executive Secretary




Memorandum 70-50 .
EXHIBIT 1

COMPREHENSIVE STATUTE § 500

Staff reccmmendation (Sept.l970)

The Right to Take

Chapter 10. Preliminary Lecation, Survey, and Tests

§ 500. Right to make examinations and tests

500, BSubject to requirements of this chapter, a person
having the power of eminent domain may enter upon property to
make sgtudies, surveys, examinations, testis, soundings, or
appraisals or to engage in similar activities reasonably related

to the purpose for which the power may be exercised.

Comment. Section 500 continues without substantive change the
provisions of subdivision (b) of former Code of Civil Procedure

Section 12L2.



COMPREHENSIVE STATUTE § 501

Staff recammendation {Sept. 1970)

The Right to Take

§ 501l. Liability for damages

50L. (a) The liability, if any, of a public entity for
damages to property that arise from the entry and activities
mentioned in Section 500 is determined by Section 816 of the
Government Code.

(b) Any person that has the power of eminent domain, other
than a public entity, is liable for damages to property that
arise from the entry anhd zsctivities mentioned in Section 500 to
the same extent that a public entity is liable for such damages

under Section 816 of the Government Code.

Comment. Section 501 continues without substantive change the
provisions of subdivisions (c¢) and (d) of former Code of Civil Pro-

cedure Section 1242.



COMPREHENSIVE STATUTE § 502

Staff reccmmendation (Sept. 1970)

The Right to Take

§ 502. Consent or court order required in certain cases

502. In any case in which the entry and activities men-
tioned in Section 500 will subject the person having the power
of eminent domain to liability under Section 816 of the Goverrment
Code, before making such entry and undertaking such activities,
the person shall secure:

(a) The written consent of the owner to enter upen his
property and to undertake such activities; or

(b) An order for entry from the superior court in accord-

ance with Section 503.

Comment, Except as noted in the Camment to Section 506, Sections
502-506 continue without substantive change the provisions of former

Code of Civil Procedure Section 1242.5.



COMPREHENSIVE STATUTE § 503

Staff recommendation (Sept. 1970)

The Right to Take

§ 503. Court order permitting entry: deposit of probable compensation

503. (a) The person seeking to enter upon the property may
petition the court for an order permitting the entry and shall
give such prior notice to the owner of the property as the court
determines is appropriate under the circﬁmstances of the par-
ticular case,

{b) Upon such petition and after such notice has been
given, the court shall determine the purpose for the entry, the
nature and scope of the activities reasonably necessary to
accomplish such purpose, and the probable amount of compensation
to be paid to the owner of the property for the actual damage to
the property and interference with its possession and use,

(¢} After such determination, the court may issue its
order permitting the entry. The order shall prescribe the
purpose for the entry and the nature and scope of the activities
to be undertaken and shall regquire the person seeking to enter
to deposit the probable amount of compensation in the manner

provided in Section [1243.6].

Comment. See the Comment to Section 502.



COMPREHENSIVE STATUTE § SO

Staff recommendation (Sept, 1970)

The Right to Take

§ 504, Modification of court order

50Lk. At any time after an order has been made pursuant to
Section 503, either party may, upon noticed motion, request the
court to determine whether the nature and scope of the activities
reasonably necessary to accomplish the purpose of the entry should
be modified or whether the amount deposited is the probable amount
of compensation that will be awarded. If the court determines that
the nature and scope of the activities to be undertaken or the amount
of the deposit should be modified, the court shall mske its order

prescribling the necessary changes.

Comment. See the Comment to Section 502.



COMPREHENSIVE STATUIE § 505

Staff recommendation (Sept. 1970)

The Right to Teke

§ 505. Menagement of amount deposited

505. The court shall retain the amount deposited under this
chapter for a period of six months following the termination of
the entry. Such amount shall be held, invested, deposited, and

disbursed in accordance with Section [1254].

Comment. BSee the Cament to Section 502.



COMPREHENSIVE STATUIE § 506

Staff recommendation (Sept. 1970)

The Right to Take

§ 506. Recovery of damages and expenses

506. {(a) The owner is entitled to recover from the person
who entered his property the amcunt necessary to compensate the
owner for any damage which arises out of the entry and for his
court costs in the proceeding under this chapter. If the
court determines in the proceeding under this chapter that the
position taken by the person who entered or sought to enter was
arbitrary and without any reasonable justification, the court
may award the owner, in addition to his court costs, reasonable
ettorney fees in an amount fixed by the court.

(b) Where & deposit has been made pursuant to this chapter,
the owner may, upon noticed motion made within six months following
the termination of the entry, request the court to determine the
amount he is entitled to recover under this sectien. Thereupon,
the court shall determine such amount and award it to the owner
and the money on deposit shall be available for the payment of
such amount.

(c) Nothing in this section affects the availability of any

other remedy the cwoer may have for the demaging of his property.



COMPREHENSIVE STATUTE § 506

Staff recommendation (Sept. 1970)

Comment. Section 506 continues without substantive change the
provisiona of subdivision (e) of former Code of Civil Procedure
Section 1242.5 except that Section 506 permits the award of reason-
able attorney's fees only if the person who entered or sought to
enter acted arbitrarily and without any reasonsble justification,
whereas former Section 1242.5 conteined no such limitation on the

award of reasonable attorney's fees.



CODE OF CIVIL PROCEDURE § 12k2

Staff recommendation {Sept. 1970)

Code of Civil Procedure § 1242 {repesled)

rah2-~-fa}-In-all-eases-where -land-is-required-for-public
use;-guek-use-must-be-leeated-in-the-marnor -which-will-bo-mest
ecmpatible-with-the ~groatest-publie-geed-and -the-laast-private
ipiueys
{b}-Bubjeet-te-Seeticn-1242 55 -a-persen-baving-tho-pewesr
ef-eminent-dematn -may-enter-upes -proparty-to-make -siudies,y
#aPveyH;-examirations; ~teabey -soundings y-or-appraisalas_ar-to
eRgage-ir-aimilar-getivitiss-roasorably-related -to-tho -purpesse
fep-vwhieh-the-power-may-bo-sxereisady
fo)-The-Liabilityy-if-anyy-of-a-public-entity-for-demagas
to-preperiy-that-arise-frem-the-entry-and-aestivities-menticnad
in-gubdivision-{b)-is-determined-by-Section-816-of-the-Govera-
meRt-Cedes
£a)--Any-persen-that-has-tha-pewar-of -cminent -denain,
ebher-than-a-pubiie-entityy-is-1isble-for-damages-to-propariy
shat-arige-~-frem-tha-entry-and-aetividices-montioned-in-subdivi-
sion-{b}-to-the-same-extent-that-a-public-enbity-is-liable-for
sueh-damages-under-Ssetion-516-ef-the-Goverrment -Gode.
fe}-As-used-in-thiz-seationy-public-entity’ -means-a-publie

entity-as~-defined-in-Seation-811.,2-of-the-Covernment-Ceday



CODE OF CIVIL PROCEDURE § 12L2

Staff recommendation (Sept. 1970)

Comment. Section 1242 is superseded by provisions of the Eminent

Domain Code. The disposition of the section is indicated below.

Section 12h2 Eminent Domain Code
Subdivision {a) ====~vem~=-- [to be determined later]
‘Subdivision (b) ------=----- § 500

Subdivisions (e}, (d) =------ § 501

Subdivision (e) =-===-ec-au-a unnecessary, see § 108

- 10 -



CODE OF CIVIL PROCEDURE § 1242.5

Staff recommendation (Sept. 1970)

Code of Civil Procedure § 1242.5 (repealed)

12h2:5--{a}~IR-aRy-ense-in-whiek-the-entry-and-astivitien
merbiened-in-subdiviaien-{b}-ef-Seetion-12U2-will-subject-the
perscr-having-the -pewer-of -epinent~-demain-teo-1igbility-undaw
Seetien-9i6-ef-the-Government-Codey -befere-making-such-entpy
and-undertaking-gueh-aativitieon;-the-porser-shalk-seaures
(1)--The-written-consent-of-the-owner-te-enter-upen-his
preperiy-and-to-undertake-such-setivities;-or
£2}--An-erder~-for-onbry-from-the-superior-gourt-in-nacawd-
anee-vwith-subdivieien-{b}~
{b)--The-person-sesking-te-anter-upon-the -preperty-ahall
petition-the-ceuri-for-an-order-pormitting-the-eniry-and-shalil
give-gueh-priev-notiee-teo-the-ewner-of-the-preperty-as-ihe
eebri-determined-is-appropriate-under-the-aireumsiances~of
the-partieuley-eagey--Upen-sueh-pebitien-and-afiep-sueh-netian
has-been-giveRy-the-eourt-shall-determine-the-purpese-fer-the
eRtPy;-bhe-nature -and- secpe-ef-the-getivities-rensenably-neeas~
fary-to-aeecwplish-sdeh-purpess s -ard-ths -prebable-ameunt -of
eempensatien-to-ba-paid-te-the-evRer-ef -the -properiy-for-the
aesval-damage-se-the-preperty-and - interfercnce-with-ite-pas-~

gRagien~-apd-uses --After-gueh-determinationy-the-conri-may-18gue

- 1] -



CODE OF CIVIL PROCEDURE § 12h2.5

Staff recommendation (Sept. 1970)

4 €= ordey- peradt4dng- the- erd iy - The- order- shall- preseribe. the
purpose- for- the- entry- end- the- nadure- and- seope- of- the- aotivi-
+ies- o b utrdertaker- and- shall- require- $he- pereon- seeking- Lo
enter-so-depesit-the-probable-ameunt-af~campensaiion-in-the
manner-provided-in-Section-1243+6<

fec}-At-a8y-time-after-ap~-eorder-has-been-made-pursuant-te
subdivision-{b};-either-party-mays-speR-netieed-metieny-re-
guest-the-court-to-determine-whebher-the-nature-and-seepe-of
the-avtivities-reasomably-necessary-+<o-aeeemplish-the-purpese
of-the-entry- should-be-modified-or-whether- the- apounti- de=
posited-is-the-probabie-amount- of- compensation- thad-will-be
awardeds--3If- the- eouri- determines- thoi- the- nature-and-scope
of-the-aetivities-to-be- vnderdaken- or-the- amount- of-the. deposit
strowld- be- modi £4ed; - the- courd- shall- make- i$6- order- preseribing. the
Becessary-changes.

{d3-- The- court-shall-retain- the- amouni- deposited- under-1ihis
seetion- for-a- period of- six-months- foliowdng-the- termination-of
the -ewivy---duch- amount- shall- be- helds- invesied,- deposited,-and
disbursed in- accordance sHih Seetdon- 1254,

{3 The- owner- 45 entitled- to- recover- freom Lhe- person- who

enterad- s property- the- apouni- necessary- Lo compensade- the

- 12 -



(%4

COURT OF CIVIL PROCEDURE § 12L2.5

Staff recommendation (Sept. 1970)

ewner-fer-any-damage-vhiek-ariges-sut-of-the-entry-and-far
hig~eourt-essisy~and-reaschable-atterney-fees-te-be-fixad-by
the-geurts;-in-the-preccedirg-under-thic-geetipn---Where-a-depesis
bag-been-mede-puretans-se~thia-seefieny -the -owRer-Bay; ~upes
netieed-metien-made-within-sin-menths-fellewing-the-terminatien
ef-the-eniry;-request-the-eourb-te-determine-the-ameunt-he-iag
entitled-to-recever-upder-thig-subdivisionr--Thereupery~-the-apurd
shall-determine-snek-amount-ard-avward-it-to-the-owWwrer-ard-ihe
merey-en-depesit-shaili-be-available for-the-paymens-ef-saeh
sneurtz--Nothing-in-thig-gubdivisiep-affeets-the-avaitability
ef-gny-other-vomedy-the - ewRer-may-have-feor--the-damaging-ef-his

preperdys

Camment. Section 1242.5 is superseded by provisions of the Eminent

PBemain Code. The disposition of the section is indicated below.

Section 1242.5 Eminent Domain Code
Subdivision (@) =~=~sweommmeomem e § 502
Subdivision (b) =-----mmmmmmmm e eeeeea § 503
Subdivision () =--cmrmmmmmsm e § 504
Subdivision (d) =-m=meemmmmme s § 505
Subdivision (&) ===e-eocmmm e § 506
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