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Memorandum 70-89 

Subject: Study 36.65 - Ccndemnation (Disposition of Existing Statutes-
Right to Enter, Survey, and Examine Property) 

Attached are provisions drafted for incorporation into the Compre-

hensive Statute to supersede the provisions enacted upon Commission 

recommendation by the 1970 Legislature relating to entry for survey, 

examinations, and tests. The provisions retain the substance of the 

existing law as revised in 1970 with one exception. The staff rec-

ommended provisions would restrict the presently unrestricted right to 

recover reasonable attorney's fees. Compare subdivision (a) of pro-

posed Section 506 with the following provision of Section 1242.5: 

The owner is entitled to recover from the person who entered his 
property the amount necessary to compensate the owner for any 
damage which arises out of the entry and for his court costs, and 
reasonable attorney fees to be fixed by the court, in the pro
ceeding under this section. 

The Commission originally recommended that the provision for 

attorney's fees be eliminated entirely. This was not acceptable to 

the Legislature so the staff recommends that the provision be re-

tained but be appropriately limited so that unmeritorious litigation 

will not be encouraged. 

Respectfully submitted, 

John H. DeMoully 
Executive Secretary 
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Memorandum 70-89 

EXHIBIT I 

The Right to Take 

• J 

COMPREHENSIVE STATUTE § 500 

Staff recommendation (Sept.1970) 

Chapter 10. Preliminary Location, Survey, and Tests 

§ 500. Right to make examinations and tests 

500. Subject to requirements of this chapter, a person 

having the power of eminent domain may enter upon property to 

make studies, surveys, examinations, tests, soundings, or 

appraisals or to engage in similar activities reasonably related 

to the purpose for which the power may be exercised. 

Comment. Section 500 continues without substantive change the 

provisions of subdivision (b) of former Code of Civil Procedure 

Section 1242. 
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The Right to Take 

§ 501. Liability for damages 

COMPREHENSIVE STATUTE § 501 

Staff recommendation (Sept. 1970) 

501. (al The liability, if any, of a public entity for 

damages to property that arise from the entry and activities 

mentioned in Section 500 is determined by Section 816 of the 

Government Code. 

(bl Any person that has the power of eminent domain, other 

than a public entity, is liable for damages to property that 

arise from the entry and activities mentioned in Section 500 to 

the same extent that a public entity is liable for such damages 

under Section 816 of the Government Code. 

Comment. Section 501 continues without substantive change the 

provisions of subdivisions (cl and (d) of former Code of Civil Pro

cedure Section 1242. 
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The Right to Take 

COMPREHENSIVE STATUTE § 502 

Staff recommendation (Sept. 1970) 

§ 502. Consent or court order required in certain cases 

502. In any case in which the entry and activities men

tioned in Section 500 will subject the person having the power 

of eminent domain to liability under Section 816 of the Government 

Code, before making such entry and undertaking such activities, 

the person shall secure: 

(a) The written consent of the owner to enter upon his 

property and to undertake such activities; or 

(b) An order for entry from the superior court in accord

ance with Section 503. 

Comment. Except as noted in the Comment to Section 506, Sections 

502-506 continue without substantive change the proviSions of former 

Code of Civil Procedure Section 1242.5. 
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The Right to Take 

COMPREHENSIVE STATUTE § 503 

Staff recommendation (Sept. 1970) 

§ 503. Court order permitting entry: deposit of probable compensation 

503. (a) The person seeking to enter upon the property may 

petition the court for an order permitting the entry and shall 

give such prior notice to the owner of the property as the court 

determines is appropriate under the circumstances of the par

ticular case. 

(b) Upon such petition and after such notice has been 

given, the court shall determine the purpose for the entry, the 

nature and scope of the activities reasonably necessary to 

accomplish such purpose, and the probable amount of compensation 

to be paid to the owner of the property for the actual damage to 

the property and interference with its possession and use. 

(c) After such determination, the court may issue its 

order permitting the entry. The order shall prescribe the 

purpose for the entry and the nature and scope of the activities 

to be undertaken and shall require the person seeking to enter 

to deposit the probable amount of compensation in the manner 

provided in Section [1243.6J. 

Comment. See the Comment to Section 502. 
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The Right to Take 

§ 504. Modification of court order 

COMPREHENSIVE STATUTE § 504 

Staff recommendation (Sept. 1970) 

504. At any time after an order has been made pursuant to 

Section 503, either party may, upon noticed motion, request the 

court to determine whether the nature and scope of the activities 

reasonably necessary to accomplish the purpose of the entry should 

be modified or whether the amount deposited is the probable amount 

of compensation that will be awarded. If the court determines that 

the nature and scope of the activities to be undertaken or the amount 

of the deposit should be modified, the court shall make its order 

prescribing the necessary changes. 

Comment. See the Comment to Section 502. 
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The Right to Take 

§ 505. Management of amount deposited 

COMPREHENSIVE STATUTE § 505 

Staff recommendation (Sept. 1970) 

505. The court shall retain the amount deposited under this 

chapter for a period of six months following the termination of 

the entry. Such amount shall be held, invested, deposited, and 

disbursed in accordance with Section [1254]. 

Comment. See the Comment to Section 502. 
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The Right to Take 

COMPREHENSIVE STATUtE § 506 

Staff recommendation (Sept. 1970) 

§ 506. Recovery of damages and expenses 

506. (a) The owner is entitled to recover from the person 

who entered his property the amount necessary to compensate the 

owner for any damage which arises out of the entry and for his 

court costs in the proceeding under this chapter. If the 

court determines in the proceeding under this chapter that the 

position taken by the person who entered or sought to enter was 

arbitrary and without any reasonable justification, the court 

may award the owner, in addition to his court costs, reasonable 

attorney fees in an amount fixed by the court. 

(b) Where a deposit has been made pursuant to this chapter, 

the owner may, upon noticed motion made within six months following 

the termination of the entry, request the court to determine the 

amount he is entitled to recover under this section. Thereupon, 

the court shall determine such amount and award it to the owner 

and the money on deposit shall be available for the payment of 

such amount. 

(c) Nothing in this section affects the availability of any 

other remedy the owner may have for the· damaging of his property. 
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COMPREHENSIVE STATUTE § 506 

Staff recommendation (Sept. 1970) 

Comment. Section 506 continues without substantive change the 

provisions of subdivision (e) of former Code of Civil Procedure 

Section 1242.5 except that Section 506 permits the award of reason

able attorney's fees only if the person who entered or sought to 

enter acted arbitrarily and without any reasonable justification, 

whereas former Section 1242.5 contained no such limitation on the 

award of reasonable attorney's fees. 
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CODE OF CIVIL PROCEDURE § 1242 

staff recommendation (Sept. 1970) 

Code of Civil Procedure § 1242 (repealed) 

1~4~~--fa}-lB-all-eaBeB-w5epe-laaQ-~s-pe~R~Fsa-~sP-pYD1~ 

RgeJ-BRea-aee-maet-8e-leeateQ-~B-tae-maBBSF-Wa~eR-wil~-89-mB~t 

e~ati81e-wita-tee-gpsatest-~a81is-gesQ-aRQ-tRs-least-pFivata 

~H~apYT 

f8}-Saejeet-te-SeetieH-~4ar~1-a-pepseR-8aviRe-tRs-p9Wep 

ef-emiHeHt-QemaiH-aay-eHtep-~ea-~p~epty-te-aake-stYQiss~ 

eapveye;-eHamiHatieBBJ-testBy-seaaQiRes~-BF-appFaisals-eF-tB 

eRgase-iR-similap-aetivities-P9Qssss81Y-Fslatsa-te-tRs-pYFpeso 

fep-weiee-tee-pewep-aay-8s-sX9FSissQ. 

fet-Wee-liaeility,-if-sRy,-ef-a-pR81ia-sRtity-fsF-aamages 

te-ppepeFty-teat-apise-fpeM-tee-eRtpY-aHQ-sstivitiss-msat!SRAa 

ia-saBQivisiea-fBt-is-astsFmiasQ-Dy-~sstieR-Sl&-sf-tRs-QBVQ¥R

meat-Se4s. 

fQ}--ARy-peFseR-tRst-Ras-tRe-peWQF-e'-emiRest-Q~iR, 

etaep-teaH-a-paelie-eHtity,-is-lis81e-feF-Qamagss-te-pF~eFty 

test-apise-fpeM-tae-eHtpy-ssa-aetivities-mestiBRsa-is-sy8aivi

sieH-fBt-te-tae-same-exteat-tast-a-paelie-eatitY-is-lis8le-feF 

saea-aamaees-aaaeF-Sestiea-el&-ef-tae-~eVeFRmeRt-~e4A. 

fet-As-aeeQ-iR-tRis-seetiea,-~pRBlie-eatity~-meaRs-a-pY8lle 

eRtity-as-aefiRea-iR-SeetieR-ell.a-ef-tRe-~eveFRm9Rt-Qe4e. 
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CODE OF CIVIL PROCEDURE § 1242 

Staff recommendation (Sept. 1970) 

Comment. Section 1242 is superseded by provisions of the Eminent 

Domain Code. The disposition of the section is indicated below. 

Section 1242 Eminent Domain Code 

Subdivision (a) ------------ [to be determined later] 

Subdivision (b) ------------ § 500 

Subdivisions (c), (d) ------ § 501 

Subdivision (e) ------------ unnecessary, see § 108 
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CODE OF CIVIL PROCEDURE § 1242.5 

Staff recommendation (Sept. 1970) 

Code of Civil Procedure § 1242.5 (repealed) 

le4e7,--Ea~-!H-aRy~ease-iH-waiea-tae-8Rtpy-aRa-aetlvltleB 

meRtieRea-iR-8~Baivi8ieR-EB~-ef-SeetieR-le4e-will-s~9~set-taB 

pep88R-aaviRg-tae-~ewep-ef-emiReRt-aemaiR-te-liaeilitY-YRasp 

SeetieR-gle-ef-tae-GevePRmeRt-Qeae,-eefepe-makiRg-syse-eRtpy 

aRa-~RaeptakiRg-syeR-aetivitieB,-tae-pepseR-sRall-see~e+ 

El~--iae-wpitteR-eeR8eRt-ef-tae-ewRep-te-eRtep-ypeR-aia 

ppepepty-aaa-te-YRaeptake-syea-aetivitiesj-ep 

tet--AR-e~eF-fep-eRtpy-fFom-tae-sypepiep-Qeypt-iR-aeQ9PQ

aRee-wite-SY9aivi8ieR-te}~ 

te}--~e-pepseR-seekiRg-te-eRtep-ypeR-tae-ppepeptY-Baall 

petitiea-tae-eeYFt-feF-aR-epaep-p8PmittiRg-tBs-eRtpy-aRa-Beall 

glve-syea-pPlep-Retiee-te-tae-ewaep-ef-tBe-ppepeFty-as-tae 

eeYFt-aetepmiRee-ia-a~ppepPlate-YBQep-tBe-siFsW&staRsss-e, 

tae-paPtieYlaP-eaae.--~eR-syeB-petitiea-aRa-aftep-sQea-R~i8e 

aas-Beea-givea,-tae-ee~t-saall-aetePmiae-tae-pypPese-'ep-taB 

eatpy,-tae-Ratype-aRa-seepe-ef-tae-aetivities-peaseaaely-aeQes

aapy-te-aeeeeplisa-syea-p~eae;-aRa-tae-pFe9a91e-ameQat-ef 

eempeRsatieR-te-ee-paia-te-tae-eWRep-ef-tae-pFepeFty-fep-tee 

aetyal-aamage-te-tae-ppepepty-aaa-iateFfepeaoe-wite-its-pes

sessiea-aaa-YSeT--Aftep-syea-aetePmiRatiea,-tae-eeypt-may-iSBYB 
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CODE OF CIVIL PROCEDURE § 1242.5 

staff recommendation (Sept. 1970) 

.;.'t'fl-'O!'de~~fl!I4.t-t4.flg-~eflt%"~,--iAe--El!'Q_--saIiJ.~-PI"~-U>e-.th!i 

~-~'Ol'" '!;he-~- tlM- tAe-_~e-afl4. .fl€qle- -E>t'- ti>e- ~"'..i

-t'i-et;-tvbe-'Uflde1-tdkefl-tlflE1--s+1a'l.-3..-~-re--tfle-~~~-.t.c 

eBte?-te-ae~ee~t-tRe-~Fe9a9~e-ame~Rt-ef-gQMpQAsat~QA-~A-the 

manner-proYided-in-8eetion-1243~b~ 

~e7-At-aRy-time-after-aH~-erder-Ras-geeR-maae-~YFS~aR~-~e 

3ttbdivi3ion-~b7,-either-p~y-may,-~pee-Reffiieea-meffi!eR~-Fe

quest-the-eonrt-to-determine-whe4her-the-RatYre-aRa-se~e-at 

the-aetivities-rea3onabl3-neeessary-t~aeeemplisB-tae-p~ese 

~-the-tlHtry-sfleala-Be-meaifiea-QF-wsetse%"-tQe-~t-~

posited-is-the-probable-8monnt-~-e~peHstlt4.ea-that-will-Be 

awtlrdea~--i~-tfte-ee~~aeterm4.Hee-taat-~e-HatQ~-aR4-~~QPe 

ef-tfie-aeti¥itiee-t6-Be-~ae~eR-QF-tse-~-Gf-t~e-Qep~ 

~d-be-!OOd4.£ied, -the- eetlf't- e'JaB_ - make- 4. -t<o- il!"Qez-- fJ%"e-se%"..i"-i.~-~Q 

&eee~a~~-~aRg~ 

~d~--'i'+le--eotlrt-sfiel-3..-~aifr~aillOOfl~ae~te4-~--til-i<l 

-seeti'()l'l--f'Ol'"a-per4.-od-cf-siiK-lOOfltfis-f-eH-ooing-tee-te%"mRat-i-Q;l-Gf 

the -- -em-ry.- --EltIefl- SIIIWfl~ -s+1al-l.-:ee- !;e'l..a,- i-nve.stee..,-4epo&i.t<>A..,-UlQ 

di~d--ifl-a~~m-daflee-m-tfl- flee-tri~-l-2-?4-. 

~ ~- 'i'he-~ i-s- -e1'l'ti Med- «>-~-et:'- fftEl- tile- flei"i3-00-.wOO 

-ent-eretl:-tri.s-~~-amount-~ez-;y-«>-~-te- tile 

- 12 -



COURT OF CIVIL PROCEDURE § 1242.5 

staff recommendation (Sept. 1970) 

eWBeF-feF-aBy-aaaage-waiea-aFises-~t-ef-tae-eatFy-aB4-fSF 

aie-ee~t-eeete;-aBa-peaseaaBle-attePBey-fees-te-Be-fiK94-BY 

t8e-eeHFt,-iB-tae-~FeeeeaiBg-HBaep-tais-seetieB,--waeFe-a-ae~esi~ 

8ae-seea-maae-~HPsHaBt-te-taiB-Beetiea;-tae-swaeF-mey;-~ea 

aetieea-metiea-meae-witaia-siK-meatae-fellewiag-tae-tepmiaatiSR 

ef-tae-eatpy,-pe~Hest-tae-eeHpt-te-a8tepmia8-tae-aaeHat-ae-is 

eatitlea-~e-F8eevep-aaaep-taie-sa9aivieiea.--~eFe~ea,-tae-eeaF~ 

saall-aetePmiae-eaea-aaeaat-aaa-awapa-it-te-tae-ewBeF-aaa-tae 

meaey-ea-a~esit-saall-Be-availaBle ·foF-tae-paymeBt-ef-saea 

ameHBt.--Neteiag-iB-tais-easaivisiea-affeets-tae-availaeility 

ef-aay-eteeF-Femeay-tee-ewBeF-may-aave-feF--tae-aemagiBg-ef-aia 

~pe~eFty. 

Comment. Section 1242.5 is superseded by provisions of the Eminent 

Domain Code. The disposition of the section is indicated below. 

Section 1242.5 Eminent Domain Code 

Subdivision (a) ----------------------------- § 502 

Subdivision (b) ----------------------------- § 503 

Subdivision (c) ----------------------------- § 504 

Subdivision (d) ----------------------------- § 505 

Subdivision (e) ----------------------------- § 506 
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