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# 36.42 8/18/70
Memorandum 70-81

Subject: Study 36.42 - Condemnation {The Right to Take--Future Use)
At the July 1970 meeting, the Commission directed the staff to

make certain revisions in the tentative statute relating to the

takings for future use and to proviqé the Commission with additicnal

background materials relating to this topic. Attached to this memo-

randum is a research study prepared by the staff of the Highway Research

Board. {Exhibit I--pink.) The study, of course, is designed to be a
naticnwide survey of the law concerning advance acqulsitions for high-
way purposes. Nevertheless, the staff believes that it provides an

excellent summary and will be both pertinent and helpful. The study
states the relevant policy considerations, and its regearch findings
concerning the law are consistent with the California law on takings
generally for future use., In the latter regard, it should be noted

that the study treats the issue "of the reasonableness of the time

lag between acguisition and future use . . . [as a] determinstion of
whether or not necessity for the exercise of the power of eminent
domain has been shown.” {See page 3.) Accordingly, a substantial
portion of the study is devoted to the meaning of and what does and
does not constitute an adequate showing of necessity. The basic
principle in California is the same. However, the logical extensicn
of this principle in California has a vastly different effect. Here,
treatment of the future use issue as one of necesgsity renders the

issue not justiciable where the condemnor's resclution of necessity



is conclusive. See Anaheim Union High School Dist. v. Vieira, 24l Cal.

App.2d 169, 51 Cal. Rptr. 94 (1966); County of San Mateo v. Bartole,

184 Cal. App.2d 422, 7 Cal. Rptr. 569 (1960). See also San Diego Gas

& Elec. Co, v. Lux Land Co., 194 Cal. App.2d 472, 14 Cal. Rptr. 899 (1961)

{condemnor not benefited by conclusive resolution; taking of easement for
electric lines permitted hut taking of use of same easement for gas and
telephone lines denied on failure to show preseut or falrly anticipated
future need). We emphasize the point, not because we disagree with the
Commisaion's tentative policy determination to make the issue of future
use justiciable, but to underscore the change in existing California law.
Actually, the Commission's tentative decislon to make the change would
eppear to bring our law more in line with that of the other states to
the extent that other states recognize an exception for fraud, bad faith,
or abuse of discretion.

To implement this basic policy decision, the Commission directed the
staff to prepare statutory provisions incorporating the following features:

(1) Takings for use within a relatively short period (e.g., three
years) should not be considered future takings at all. Where the
resolution authorizing the taking declares that the property will be
used for the purpose for which it is taken within three years, such
declaration should be given conclusive effect as to the probability
of use within such period (subject, perhaps, to an exception for fraud-
ulently making such statement).

(2) BSeven years should be declared to be a reascnable time in all
situations. Thus, a showing that there is a reasonable probability
that the property will be used for a particular public use within seven

years satisfies Section 400 {authorization to acquire property for public
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use). The property owner should bear the burden of either producing
sufficient evidence to justify a finding or proving by a preponderance
of the evidence that there is no reasonable probability of use within
seven years. However, declarations in the resolution of the condemning
beody relating to this issue should have no bearing on the matter.

{3) Where property is not to be used within seven years, the
condemnor should bear the burden of justifying the reasonableness of
the longer time period as well as the burden of showing that there is
a reasonable probability of vse within such pericd.

The staff has redrafted Section 401 of the Comprehensive Statute
generally along the lines of the Commission suggestions outlined sbove,
(See Exhibit II - yellow.) However, we found it necessary to make one
departure from the suggestions when we attempted to put them in draft
form.

The attached draft does not give any conclusive effect to the
resolution of necessity where there is a future use issue. It does
require that the resolution alert the condemnee to the potential issue
if the taking is for a use to which the property will not actually be
devoted within three years from the date of adoption of the resoluticn.
(Perhaps this should be extended to five years since we found it
necessary to compute the pericd from the time of adoption of the
resolution rather than fram the date possession of the property is
taken by the condemnor or same other date.) However, the only function
served by the three-year period specified is to designate those cases
where the resolution must contain certain additional information. The

fact that the resclution contains nothing on the future use issue does



not, of course, preclude the condemnee from claiming that the condemnor
does nolt intend to devote the property to the use for which 1t is
taken with a "reasonable time" but he has the burden of proof to show
that there is no reascnable probability that the property will be
devoted to the use for which taken within seven years and if he does
not show that he loses on the issue.
The only effect that the resolution has in a future use case is
to determine who has the initial burden of proof. The only time the
regcoluticn is significant is where it states that the property will
not be devoted to the use for which it is taken within seven years.
In such case, if the condemnee contests the taking, the condemnor has the
purden of preoof to establish that the property will actually be used
for the purpose for which taken within a "reasonable time." Absent
such an admission (more than seven-year period) in the rcsolution, the
resolution has no effect insofar as the future use issue is concerned.
The seven-year pericd should perhaps be longer since it 1s com-
puted from the date of adoption of the resolution, With this scheme
in mind (refer to Exhibit II for the statutory provision and Comment),
there seems no reason to provide a quasi-conclusive effect to a
resolution reciting contemplated uss within three yesars. We characterize
the effect as guasi-conclusive, because we do not believe a condemnee
should be precluded from showing that a resolution was frauvdulently
adopted for the very purpose of foreclosing judicial review. Hence, a
showing that there is in fact no reasonable probability of use within
seven years should suffice to avoid both the "conclusive" resolution
end shift the burden to the condemnor to show the probability of use

within some longer reasongble period. On the other hand, any lesser
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showing by the condemnee, i.e., a failure to show that there is no
reagsonable probability of use within seven years, would prevent him

from avoiding the taking of his property on this ground, whether or

not the regsolution was deemed "econeclusive' or.recited. prepeced usc

within three years. In short, it seems that if the resolution is

not made sbsolutely conclusive-~for we do not believe that the Commission
gither should or desires to go this far-~ihen it should have no special
evidentiary effect at all,

With this explanation, we believe that the repainder of the section
and Comment thereto is largely self-explanatory. We have previcusly
noted the problem of sanctions where the condemnor is required to state
certain matters in its resolution of necesegity. See Memorandum 70-78.
The same problems are raised by subdivision (c) of Section 40l. As
presently stated the section simply reliec on the intcgrity asd the
campetence of the condemhor to comply with its reguirements.

At the September m#eting, we hope Section 401 can be tentatively
spproved for inclusion in the Comprehensive Statute.

Respectfully submitted,

Jack I. Horton
Associate Counsel
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Advance Acquisition Under the Federal-Aid Highway Act of 1968

A report submitted under ongoing NCHRP Project 20-6, "Right-of-Way and Legal Problems Arising Out of
Righway Programs," for which the Highway Research Board ie the agency aondw:tmg the research. ﬂn
report wae prepared by Jokn C. Vance, HRB Counsel for Legal Research, prinoipal invsstigator, and
Hayse T. O'Brien and David C. Oliver, Research dttamye, unday
the Special Projecte Area of the Board

JHE PROBLEM AND ITS "SOLUTION

A majoy and continuing need of state highway departments involves the zssembly, analysis, and
evaluation of operating practices and legal elements of special probiems involving right-of-way
acquisfcion and control and highway law in general. Congress, in the 1%68 Federsl-Aid Highway Act,
substantially changed the funding and other procedures of the 1956 Act, to encourage uge of the
sdvance acquisition mechanism by the states. In order for state highway departasnts to take full
advantage and meke maximum use of the new provisions in the 1968 Act, serious consideration needs
to be given to the enactment of new state legislation where doubt or uncertainty exists as to the
precise limits of auchority.

A careful review of the research reperted herein should help state highway officials to better
understand the provisions for advance acquisition under the Federal-Aid Highway Act of 14968 as it
may affect their own atate highway program. The proposed legislation suggested in this paper is de-
pigned te help highway officials in formulating their osm legislative program to take full advan~
tage of the provisicns of the 1968 Ack.

RESEARCH FINDINGS

Reaearch findings are not to be confused with findings of the law, The monograph that followa
constitutes the research findings from this atudy. Because it i8 alac the full text of the agency
report, the above statement concerning loans of uncorrecied draft copies of agenmey reports doses mt

apply.
1. INTRODUCTION

A, GENERAL

Advance acquisition of lands for future highway use is essential if the transportation needs of
an expanding and mobile society are to be provided in an efficient and economical manner. The fol-
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lowing ccnSiJEratlcns attest to the advantages that accrue to those states which currently have
the legal eapacity to acquire land for future highway use. Similarly, the following reasons illu-
strate the nced for- those states lacking such legal authority te take appropriate measures to pro-
vide for the advonce acguisition of land For future higiway use:

i, Advauce acquisitlon makes possible large menetary savings in the costs of future highway
righte-of-way by forestalling peivate development of such lands,

2. Advance acquisition of land reduces cconomic waste, both public and private, that occurs
. when rights-of-way are acquived after private buliding improvements have been made in a particular

area,

3. Mvence acquisition of rights-of-way facilitiates the orderly planning ¢f a comprehensive
gystem of arterial highways and enables local planning apgencles to estsblish more effective zoning
of areas served by highway facilities, and otherwise assists in the more orderly planning and regu-
lation of the entire area. )

4. Advaonce acquisition serves to reduce the number of persons dislocated by new highway con-
struction. If land is acquired well in advance of construction, all development of land lying withinm
the righc~of-way will, of course, automatically cease, and the number of persons adversely affected
by the future highway construction will thereby be diminished.

3. Advante acquisition serves to prevent the pyramiding of land values in advance of right-of-way
scquisition, which is often the case when highway right-of-way is acquired shortly before construc-
tion starts,

6. Acquisition for future use atimulates advance engineering planning snd design on the part
of the highway departpent and makes possible and feasible a more ratiomal and deliberate approach
to the preblem of providing modern and efficient highway systems.i/

_ The foregeing list of advantsges of acquiring vights-of-way for future highway use under a pro-
gram of advance acquisition is by no means all iuclusive. Nor is advance acquisition the only methed
by which a gtate highway department can set aside or restrict the use of certain jands that it
anticipates will be necessary for future highway use. Other methode which are emploved to decrease
tha cost of future lapd acquisition, but which are beyond the scope of this paper, include the

‘use of setback statutes, asubdivision controls, official map statutes, zoning ordinances, and highway
reservation laws.Z '

& word may be in order with respect to the possibility of disadvantages attendant upon advancs
" acquisition. It ims, of course, conceivable that lands might be acquired by advance acquisition in

" a high market, and {t would develop that the future market would prove lower. Such possibility doss
not seem a strong practical consideratien, however, in the light of the generally rising trend in
land values throughout the United States. It is further conceivable that population shifts might
oceur of new development take place which would render the corridor selected by advance acquisition
an {ll-advised choice. I£f the long-range planning in connection with acquisition for future use is
efficiently performed, such possibility seexs minimal.

Taken on balance, it would seem that the evident advantages of advance acquisition far outweigh
any possible disadventages which might aceruse as a result of use of this mechanism in the planaing
and construction of highway systems which will prove in fututc adjusted to the then needs and neces-
sities of the traveling public and the community at large.

B, SCOPE

This paper treats the subject matter under discussion as folilows: Section II aets forth a col-
lation of apposite and representative cases dealing with substantive legal principles governing ac-
quisition of lands for future use.-! Thesa cases are important not only as historical background,
but also as tools to be vsed in the construction of statutes which expressly or by necessary implica~

.EfFor a comprehensive discussion of the advancages of acquiring rights-of-way for future high-
way use by means of advance acquisition, see HRB Special Report 27 {1957), entitled "Acquisition of
Land for Future Highway Use." .

2/sce for a discussion of these legal devices, Note, entitled Problems of Advance Land Acquisi-
tion, 52 Minn.L.Rev. 1175 {(1968). -

3/%0 attempt is made herein to supply & precise and comprehensive definition of "advance acqui-
sitfon." Difficulties are presented in formulating such definitiocn because in a broad sense all ac-
quisition of right-of-way contemplates future use. Advance acquigsition and lead time are ¢losgely
interrelated, and the latter depends on variables and differs quantitatively from state to state.
What might be considered lead time in one state could be viewed as advance acqulsition in a state

. haviog considerably shorter lead time. As im shown later, the Federal-Ald Highway Act of 1968 pro-
vides 4 definition inmsofar as Federal-afd funds are conceraed, by resson of specifying time limits
within which advance acquisition must opersatas. B




: the term “public wx-'ﬁ'& pable of precise defipitien.

%

" tion autherize scquisition of right-of-way for Future use.t’ Section III, A, i, 2, discussea the

srovisions of Federal statutes, in parcicular the Federal-Aid flighway Act of 1968. Section 131, A.
3 deals with thé double hearimg procedure, which has direct bearing on eligibility for the advance
of Funds provided in said Federal-Aid Highway Act of 1968. Section ILI, A. 4 discusses the proce-
dural and other requirements relating to advance acquisition as promulgated by the Burveau of Public
Roads. Section LIL, B. sets forth a synoptic review of state legislation authoriziag advance scqui-

" sition. Section IV comtalns suggested legislation which would permit s comprehengive propram of

advance acquisition.

C. PUBLIC USE ; . Ce

A brief reference to the doctrine or concept of "public use" seems required at the outset of
this paper. In any taking of private property through the exercise of the power of eminent domain,
it 18, of course, as a matter of constitutional or srganic law necessary to establish that the taking
is for a public uae, What comstitutes a public use is & matter of comsiderable complexity. It has
been stated by eminent authority that no precise definitfon of the term ia possible, Thus, ia
Nichols on Eminent Domain, Vol. 2, Secs. 7.2, 7.2 {1], 7.2 [2], it is said:

It is generally recognized that the phrase “public use”, when considered in
rvelation to the power of eminent domain, is incapable of & precise and comprehen—
sive definition of universal application....

The disagreement over the meaning of "public use” is based largely upon the
question of the deéfigé in which the word “use" in the const{rution was intended to
be understosd, and has dsveloped two opposing views, each of which has its ardent
supporters among the text writers and courts of last vesczt. The supporters of one
school insist that “public use” means "use by the public," that is, public service
or employment...and the public must be entitled, as of right, to use or enjoy the
prop!rt}f caken.., . ' ]

On the other hand the courts that are inclined to go furthest in sustaloing
public rights at the expense of property rights contend that “public use" means

‘"wublic advantage," snd that anything which zends to enlarge the resovrces, in-
crease the indugstrial emergies, and promote the productive power of any consider-
able number of the ichabitants of a saction of the state, or which leads to the
growth of towns and the creation of new rescurces for the employment of capital
and labor, manifestly contributes to -the general welfave apd the prosperity of

the whole community, and, giving thessonstitutian & hroad and comprehensive inter~
pratation, conatitutes a pudlic uge.™

It does not appear that a useful purpose wilk be served by examining in detail the application
by the courta of these “use by the public™ and "public advantage" teats to varicus and diverse
factual situations. The quzstion aa to what constitutes a public use, although basic and funda-

.mental to all proceedings in eminent dowain, does not present serious legal or practical problems

fin the ordinary and usual taking of lands for highway rights-of-way, This ie for the reason that

the courte uniforaly hold that'a public biglway is devoted to a public use, Suffice it te say that
the matter of public use is inseversble from any exercise of the power of eminent domssain, and, most
obvicusly, applles with full force and affect to a taking for a future use. The authors of this paper
bave found no case which indicates that in advance acquisition, as opposed to acquiaition for

faminent highway cenatructiom, particular or peculiar problems are presented insofar as the doctrine
of public use is concerned. Tius, {T may be stated ther although cospliance with the doctrina of
public uvae underlies any and all advance acquieition of highway vrighte-of~way, no problems of compli-
ance are presented by reason of the fact that the acquisicion is for a future use, rather than an
lemediately contemplated use.

As is ghown later, the question of the remsonsbleness of the time lag between acquisition and
future use not infrequentiy enters into the degfermination of whether or not necesaity for the exer—
cige of the power of eminent domain has bees shows, However, the extent of the lapse of time
batween acquiaition and actusl construction is5 not adverted té in the decisicns as being & relevant
factor in the determination of whether a public use has been astablished.

&fThe paper deais in the main with condemnacion cases, net by design but by necessity. Research
discloses that there is & paucity of case law relating to the purchase of land for future use, Inas~
much ag the major portion of land acquisition for highway right-of-way is purpuant to purchase rathsr
than condemnation, the emphasis on condemnation tases leads to unavoidable imbalance, However, it
Ls evident that the primciples enunclated in the condemnation tcases have relevance to the purchase
of real property for future use, and that the holdings therein yield useful instruction as tp the
power and authority of state highway departwents to purchase lands for future use,

2f Sec 26 M.Ju:,id'; -Bninent Domain §27, and 29A C;Js.,m_m_,;a ‘#3L, m stating

.
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§1.  SUBSTANTIVE URINCIPLES GOVERNING ACOIRSITION POR FUTURE USF
Av _AUTHORITY TO ANTICIPATE FUTURE NGEDS

Tu thes 1{pht of Lhe hﬂld!l‘l}"ﬂ in a pumber of cascs it would appear that the princtple that future
A8 well an prescnt needs may be antfeipated sud consldersd in the condemnation of lands for public
use {sbsent staiutory authorizatlion so to do} has been firmly cstablished. Some courts have exXpressec
the view that it {a not only che ripht, ket alse the duty of A condemning autherity to take fnto
gccome {utnre needs thal may reasenably be [orescon. These cases setand for the propoaicion that
such right 1= an essential attribute of ivherence of the gsovereign pewer of emi{nent domatn, and

- henee that in the case of a legislative delepation of such power, ne express language of statute

looking to the conatderatlon of future needs is’ required in oxder to vest such right in the condesn~
fog authoricy. The delegatlen of authority to condewn carries with ir the right to anticipate
future nceds, and no statutory authorization to this eerct is requived,

The follouing cases, decided under statutes silent as to consideration of fufure needs, are
1llustrative.

In In re Applicarion of Staten Island. Rapid Transit Qo. {1884) 103 ®.Y. 252, § N.E. 548, the
Staten Island Rapid Transit Company entered into a contract with the Baltimore and Ohic Railroad by
the terms of which ft"dgreed to allow the Baltimore and Ohio Railroad to use one of 1its lines for
the transportztion of passengers and freight. As & result of this ugreement, the Staten Island
Rapid Transit Company sought to condemn certain land for the enlargesent of depot grounds in order
to accommcdate an anticipated increased volume of traffic. Condemnor conceded that the lands in
question wers not vequired for present use, and vondemmees sgserted that in the light of this ¢ir=-
cumgtance necessity could not be shewil. The New York,Caurt of Appeala, in uphnlﬁing the order of
the lower counrt adjudging the lands in quastion necesaary for the use for which they were procasded
against. staced:

1t'is quifa obvious that the heneficial exercise of the power of acquiring
property for public uzes cannof be enjoyed unless allowed in snticipation of the
contemplated improvement; and it is thersfore well settled in this state that the
mere fact that the land propnsed to be taken for a ‘public use is not needed for the

present and immediate purpose of the peticioning pqrty. i3 not nccasearily a defenne
to a4 proceeding to condemm it,

City of Chicago v. Vacearro (1%51) 408 I1l1. 387, 97 N.E.2d 766, ilovolved a proceeding by the
City of Chicago fe condemn mn land fop patking facilitiss to accoumodate the Chicago Municipal Atrport.
In veaponse to g contention by the condemnces that the land aought to'be cundenned was not nesded
for present parking needs, the Illincis Supreme Court staned'

It is, of course, permigsible for the cuudemnar to take not only sufficient iand
for the present need, but ir may, and should, anticipate the future increased demands
for cthe public uee to which the land is to be devoted....The City of Chicago, in its
detexmination of whether the taking of property 1suuecessary for public use in provid-
ing parking facilities it the airport, has & xight to and should consider aot only the
presant necds of the public, but those which nay bd fairly aatieipateﬂ in the future.
{Underscoring nuppliad )

Depargmant af Public Hbrku and Buildings v. Caughgx {1928) 332 Ill 416, 163 N.E. 795, wvas a
proceeding to condetn lawdds for highway riaha-of-way. Condemnees asserted, inter slia, that the
taking of certain of the lunds included ia the sult was unlawful because no showing of pregent neces~
sity wae made. Condémnor conceded that the land wes to be held for future use, when & separetion of
grade might be effected. In sustaining the right of coudelnnr to acquire the land for future uea,
tha Supreme Court of Iilineis stated:

Ags to the amount of land apprdpriated in matters of thia kind, the departaent of
public works is vested with a breoad discretion in determining the amount to be taken,
They have a_right to, and should, anticipite the future needs of the mumicipality, asd .
their action in the premises wiil not be interfered with, except in & clear case of
abuge of discretion wvested in them. (Underscoring supplisd.)

in S:ate Highway Commission w. Ford (1935) 142 Kan, 383, 446 P.2d 849, the Supreme Court of
Kansaz in sustaining the vight of the State Highway Comuisaion to condemn laed £or future widening
of & highway stated:

- The NGt that future neds uiﬂbﬁﬁ i:w:o bt does uay
sud power to sct. Indeed, we are a1 1 Wi N
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been made too narrow, the turms too short, and that too little attention has been given
to obatrustions to wiew &b corners.

The rule that future needs may be considered has been employed in some cases as aild in the inter-
pretacion of statutes relating to vight-of-way sequisition which are worded in such manner as to re~

quire judicial construction as to whather or not the legislature intended specificaily by the tarme
thereof to authorize advance acquisicion.

The question was before the court in State ex rel. Preston, Director of Highways v. Ferguson
{1960) 17 Ohlo St. 450, 166 N.E.2d 365, as to whether the following statutory lansut;e authorized

the Director of Highways of the State of Ohio to acquire right-nf-uny well in advance of scrual
nonstructinn. :

Thue director of highways, in addition to his otﬁer duties and powsr provided by
law, 1is authorized to purchase real property that he deems will be necessary for the

improvement of the state highway system....[f550L. 112, Reviged e of _hia. {Urdex-
scoring supplied.) T

In holding that such language authorized sdvance acquilition of ri;bt—ofuuuy in order to sccomo- -
date futura needs tha court stated: : .

There 1a ng.question that the director is authorized by statute tn nakn...pur—
chases of righis-of-way prior to actusl need..,.

The planning and construction of highways 1is a Lnng—:ern procedura._ It i» not
an undertaking which can be planned and consummated on the spur of che wowent. The
development and construction of the super-highway system essential te the movement of
wodern traffic necessitate the planning of highways and the acquisition of rights-of-vay
far ip advance of actual construction. To wait until there {s s present actual need
for conatruction purposes before acquiring the right-pf-way is neither economical ;
aor practical. With the suehrooming of metropelitan areas and the empansion of :
suburban liviag, it fs not’ only necessery but essential thit plans be developed and ;
rights-of-way acquired far in sdvance of actual construction, net only to obviate
the increses in cost due to the development of areas through which highways wust pass

but also o afford an oppertunity for the planned devnlopnant of the comsanitier them-
selves. - ]

The feregoing casea would appeafr sufficient to illustrate that the prinoiple that futurs nesds
may be anticipated in the acquisition of lands for road right»nf-vﬁy or other public vae ia not a
new or ionovative concept. There is ample authority to suppprt the statemeat that it has been
recognized by judicial opinfon sitce an eatly date that the investment of such power in a
condemming authority is necesssry in order that the public welfare be served to the fullest extent

by the public or quasi-puhlic body to wham the 1eg£sla:ure has granted the right to condesn ;
lands for public use._f

This 18 not to say that the expreas delegation of such right or power by'tht_lagialatnrt is a
superfluous act, To the contrary, it is, of course, highly desirvsble that the legislature spell
out the scope of delegated authority in clear and explicit terms. This will benefit both the con~
demning suthority and the courts wheo faced with the queatioh whether powers have been exceeded
or discretion abused. It is simply to point out thak the delegation of such right is not (sccordiug
to the views of many courts} in derogation of established ceimon law principles appertaining to
the exercise of che moversign power of eminent domain, but r;ther conatitutes a legislstive arti-
¢nlation of common law principles previcusly esnunciated by the courts. '

%/5ee the following further cases: _Rindge Co. v. County of Los Angeles . (1923) 262 ©.5. 700,
43 S.Cc. 689, 67 L.E4. 1186; Woollard ¥. State B;ghway Compe'n., (1952) 220 Ark. 731, 249 5.W.2d 564;
Central Pac. Ry. v. Feldman (1907) 152 Cal, 303, 92 P. B49; City of Hawthorae v. Peehiaa {1958)
166 Cal.App.Rpts,2d 758, 333 P.2d 442; Kers County Union Hig School Dist, v, HacDonald (1919) 180
Cal. 7, 179 P. 180; Los Angeles Cnuntg Flood Contrcl Dist. w. Jar (1957) 154 Cal.App.Rpte.2d 389,
316 P.24 25; San Diego Gag and Electric Co. w. Lux Land Co. (1961 Cal.). 14 Cal.Bptr. 899; Adams ¥.
Greenwich Water Co. (1951) 138 Cean, 203, 33 A 2d 17? “In re Kew Haven Hater Co. (191Z) B6 Conn.
351, 85 A, 636; carlor Co. ¥. City of Miami (1953, Fla.) 62 So.!d 847; Inland Water Ways Develo t
Co. v. City of Jacksonville (3i348) 160G .Fla, 913, 38 So.2d 676; Wright v. Dade County {1968, !1l»§
216 Bo0.74 434, Independent Schnol Pist. v. Lauch Constr. Co. (1953} 74 ) 3da. 502, - P.2d 687; City
of Chicago ¥, Newherry Librarv (1956) 7 Ill. 2d 305, 131 N.E.2d 60; City of wauggfan ¥. Stanczak
(1955} & 111.2d 594, 129 N.E.2d 751; Village of Depue ¥. Banachbach {1916) 273 11t. 574, 113 N.E,

156; Wampler v. Trustees of Indiana University {1961} 241 Ind. %49, 172 H.E.2d 67; Town of Alvord

¥. Great Rorchern Ry, {1917) 179 Iawa &55 lél N. W, 461 ﬂg
ktn- 113, iﬁﬁi_j;“, * k
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B. REQUI&EHEN‘I‘ OF SHOWING OF NECESSITY

1t is a fundamental axiom of the law of eminent demain that in order to justify the exercise c:
the power to condemn private property for a public use, public necessity for the taking must exist
and be shown. Such requirement is gencrally embodied in the provisione of state constitutionasl
and/or statutory law, Wnile the legislative arm of government may, absent comstitutional restrice-
tions, itself exercise the power of eminent domain, the ordinary exercige of the power is by &
public or quasi-public body zo whom the legislature has granted the power to condemn.

C. DETERHIEﬁTIGN OF NECESSITY AS DISCRETIGNARY MATTER:, LIMITS OR EXERCISE G? DISCRETION

In ths cage of dalegated suthority, it is uniformly held that the gtnntee of the power has wid
discretion as to its use. This is premised on the reasoning that the exercise of the power is a

 legislative or administrative mattar, and not a judicxaA function. 2/ However, there are lLimits

beyond which the grantee of the power may not go. The exercise of discretion by the grantes, althou

allowed broad compass, may be uneesced by the courte uppn a clear showing of fraud, bad faith, or
abuse of discretion. . _ o

The rule is well stated in 29A c..:r.s.,' Ettinent »_i_ng? in, B89 [3], as foliows:

. On conferring the power of eminent domain, the legislature may delegata to the
grantee the right to determina the necessity, expidiancy. or propriety of exercising
the power. 1Im the absence of any statutory provision submicting che natter to a
court or jury, the decision of necessity, expediency, or propriecy iies with the
grantee of the power, or, as otherwise stated, a grant of annharity by the legi-
slature to exercise the power of eminent domain ca¥ries with 1t the ¥ vight of che
grantee to decide the question of the necessity Di itl oxercise ag wnll as the
expediency and propriety of doing so.

in the sbamence of constitutional or statutory provisians to the contrary, the
deciaion of the grantee as to the nécessity, expediency, or pripriety of exercising
the power of emfnent domain is polirical, legialmtive or sidministrative in chavracter,
endl its determination is conclusive and iz not subject to juﬁicial Teview, in the
absence of fraud, bad faith, or clear abuse of dﬂscretion. The detexrninarion of the
grentee ou the question of necessity may nec be easily or cagually overthrown by

the courts, but strong and ¢onvincing evidence of the most conclusivé character is
required to upset the determinaticn. The courts say interfere only on & clsar showing
of bad faith or conduct on the part of the grant!e which 1s irractonsl. uselesa,
or palpably unreasﬁnable. . . - *

The following csses ara raptesentative of the uverwhelming weight af authori:y, which bolde th.
the determination of necesaity is a matter within the sound discretion of the grantee of the
power of eminent domain, and will not be disturbed by :he COUTLE except upoh & clear showing of
fraud, bad faith, or abusme of diaere:inn.

v. Kansas City Power & Light Co. (1969) 203 Ran. 520, QSS .24 502; State v: State H ‘n
{19477 163 Kan. 187, 182 P.2d 127; Baxter v. City of Louisville (1928) 224 Ry. 604, 6 5.W.2d ﬁ Y
Inland Water Ways Co. v. City of Louisville (192%9) 227_EJ- 376, 13 5.¢¥.24 233, ggggg v. City of
Wililamstown (1957, Ky.) 308 S.W.2d 795; Pike County Bd. of Ed. Yo Yord (1955,Ky.) 279 8, H.§E 45;
MWarden v. Madisonville H. & E. R. ta. {1908) 128 Ky. 563, 108 s, . B30; City of New leansjg,
Hoeglich {1930) 169 la. 1111 116 So. 675; Petivion of B, nf_gﬁ‘ of City of 1
Mich. 46, 214 W.W. 239: Chicage Great Western Ry. v. gssa {1957) 249 Minn. 324 82 N.W.24 22?;
State ex rel, ity of Duluth v. Dulath St. Ry. (1930) 179 Mimn.. 548, 229 R.W. 333, ‘Erwin v,
Mississippl State Hi Conm’ n {1952} 213 Misa. 885, 58 So.24 52; Phillips Pipe Line Co. .
Brandstetter (19547 241 M.A, 1138, 263 5.W.2d 850; Koutitze v. Propristors of Morris Aqued t (1895;
58 N.J.L. 363, 33 A. 252; Board af Ed. v. Blair {1955, N. Y ) 144 R.Y.5.24 3 ;j In re Esgt 161 St.
in the City:of New York (190?} 52 Mise. 596, 102 N.Y.S5. 500; 1o re Seneca Ave. (1917) 98 Misc.

712, 163 H.Y.5. 5033 Boalsburg Water Co. v. State Collgg Water Co. 21913) 240 Pa. 198, B7 A. 609;
Chew'v. City of Philadelphia {1917) 257 Ps. 589, 101 A, 915; Llexmer v, fisylvania Pub. Utilig
Comm'n o (19567 207 Pa. sup'z.Ct.Rpts. 220, 217 A.2d. 807y Lroyle w. Johnstuwn_ﬂhter Ca. 319155 259
Pa. aa& 103 A. 303; In re Schodl Dist, of Pittshourgh (1968} %30 Fa. 566, 24& A2d 423 ?etition
Fayette County Comm'rs (1927) 289 Pa, 200, 137 4. 237; Pittsburgh, Ft. W. & C. Rv. v. Peet "(1893)
152 Pa. 488, 25 A, 61Z; Truitt v. Borough of Ambridge Water Auth. (195?) 389 Pa. 429, 133 A.2d4.79%;

State ¥, huperiur Court for King County (1918; 102 Wash. 331, 173 P. 1863 State v. Superier Couxrt
of Snohomish CGUﬂ_z (19#9} 3& Haah.Zd 21#, 208 P.Zd 866

zfﬂlchﬂit on E!jggnt Damain, Vﬁl. I,:81e.



In State Road Department w. Scuthland, Ine. {1960, Fla.) 117 7s.2d 513, & proceeding was
instituted to condemn lands for vight-of-way for oan Interstate highway. It was stipulated by the
parties that the future daie of consiruction of the highway was unknown and not determivable,

The Siate Road Department was authorized by statute (F.S5.A. §337.27) te condemn right-of-way for
"existing, proposed, or anticipated veads." Condemnee alleged lack of necessity and was sustained
by the trial court, which entersd an order of dismissal. In reversing and remanding the District
Court of Appeal stated:

It is settled in this jurisdiction that a determination of the necessity for ac-
gquiring private property under the power of eminent domain by an administrative
agency of govermment, ot by a quasi-public corporation, will not be set aside bx
the courts in the absence of s showing -that such a determination was motivated by bad
faith, fraud, oY constitutes a grogs abuse of digcretion.

A 4 clearly appears that the legislature of rhis state has decided as a matter
of the public policy that it is to the best interest of the people of Florida that
cur highway department cooperate fully with the Federal Govermment in the construction
and completion of the proposed interstate highway system....

It is not only economically advisable, but good sound judgment, to acquire ade-
quate rights-of-way...at a time when land values will not be influenced by the immediate
announcement of actval highway constriction. Acquisitlbn of righte~of-ay for the
Interstate Mighway System in advance of the date on which the Department is prepared
to commence coustruction cannot unjustly injure, but inm most instances will ‘benefit,
the landownar....

Even though the admitted facts show without questicn that tha Road -Department is
aot in a position to immediately move forward with the construction...it does affirma-
tively appear that substantial expendituxres have already been made in the acquisition
of rights-of-way for this limited-pecess facility., It would do violence to the Depart-
ment's intention thus manifested to assume that defendant's property sought te be ac~-
guired in this proceeding will rnot be devpted to public use within the time limited
for the completion of the Interstate Highway System. We perceive uothing in the
actions of the Road Depaxtment...to justify the conclusion thac its resolution of

necessity for the taking of defendant’s property comstitutes 3 pross abuse of dis-
cretion to such a degree as weuld amount to an improper exercise of its power to ac-

gquire the lands of defendant by the power of eminent domain.  (Underscoring supplied.)

Soden v. State Highway Commission (1963} 192 Kan. 241, 287 P.2d 182, was an injunction pro-
ceeding brought to enjelns the comlennation of land for the contemplated future construction of a
gvade separatfon, Petitiohers alleged that the State Nighway Cownission was seeking to condemn land
which it might not use £or mauy vears, and hence was engaged in unauthorized speculation in land
values. In affirming the action of the lower court ir dénying imjunctive rellef, and uphoiding the
Commission’s decisicn as to che necessity of acquiriag the land for future use, the court atated:

_ The statutes pl&ce no restri¢t1on on the appellee as to the scquisition of land
for snticipated future use. The matter Is therefore left to its sound discretion....
The power of eminent dowain can only be exercised by virtue of a legislative
enactment.,,,However, once the legislature has delegated to a public authority the
power to determine the necessity of exercisimg the power, the decision of -the grantee
as to the necessity cen only be raviewed by the courts for the purpose of considering
+oofrand, bad falth, or abuse of discration....

The facts in this case de not indicate...bad faith, or abuse of discretion on
the part of the appellse in the exercisge of its authority.

It will serve no useful purpose to multiply in the body of this paper cases snnouncing the
tule that the determination of fhe condenning authority as to necassity is a wmatter within ies
sound discretion and will nor be set aside by .the courts except upon a showing of fraud, bad faith,
or clesr abuse of discretion.8/ 1t is sufficient to point out that the rule is firzly establighed,

8/5ee also the fellowing: UWoollard v. State Highway Coum'n {1952} 220 Ark. 731, 249 S.W.2d 564;
State v. 0.62033 Acres of Land (1955) 49 Tel. 174, 112 A, 2d B57; State v. Chang (1963) 46 Hawaii
279, 378 F.2d 882; Department of Public Works & Bldgi. . McCagghgx.(lgza} 332 Iil. 416, 163 N.E. 795
Wamplc: ¥. Trus:ees of Indiana University (1861} 2&l Ind, 449, 172 R.E.2d 67; Porter v. lowa State
Niglway Comm'n (1950) 241 lowa 1208, &4 N.W,2d 682; Reinecker w. Board of Trustees IIBB?} 198 Kan.
Fly, 426 P.2d 44; Grate v. Cooper (19438) Z13 La. 19016, 356 5o. 2d 22} State Boads Comm'n v. Franklis (19-
201 Md. S49, 95 A.2d 59; Erwin v. Mississippl State Highway Comm’n (1952) 213 Miss, 88%, 58 So.2d 52;
Stare v. Curtls (1949) 359 Mo. 402, 222 S.W.2d 64; Port of Upatilla v, Richmond (1957) 212 Ore. 596,
JI1, P24 3385 Truire ¥, Boxouph af Ambridse Water Auth. (195?} 339 Pa. &29 133 A, Zd ?97; Stute v.
?rotxsaional 8:&1:1ﬁ§g. (1959) 144 . W.?;. ﬁéz, 115 a! s2i4516;= BLTI L
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and has application te acguisition for Future use whether the statute delegating avthority to
condemp does or docs not make express provision for advance acquisition. The significance and
spcelal relevance of the rule for purposes bore is thar state highway departments have laticudinous
discretion in determining the neceszity of acqulring lands for futwre use, which rulc patently
operates to tihe bheoefit of the condemning asthority. It folleows that 1f planning personnel and
legal counsel are closely observant of judiclal limitarions and restraints which have been placed
on the excrcise of such discretion, review and reverszai of administrative decislons as to necessity
can and should be largely avolded.

There next follows heredn an examination of the case law dealing with the concept of necessity
and the constituent elements thereof.

D. REASONABLE BECESSITY

It is well gettled that in the condemnation of Ianda, for either immediate or future use,
ac showing of absclute necessity iz required. The word "necessity” fs uniformly construed to mean
teasonable nercsaity. vathex than imperative and unquestionabla necesaity.

The tule ie stated in 294 C.J.S., Eminent Domain, §90, as follows:

To authorize the condemnation of any pacrticular land by a grantee of the power
of eminent domain, a necessity must exist for the taking thereof for the proposed
uses and purpoded, whether the grant of power {3 a general grant or fa in terms
limited to such land as 1g necessary....

Generally, statutory requlvements of neceagsity are Iiheraily construed, a0 as
not to limit unnecessarily the power of the grantee., - "Necessity" within the tuie that
the particular property to be appropriated must be necessary, does not mean an abso~
"Iute but only a reasonable or practical neceasity, such as would combine the greatest
benefit to the public with the least inconvenience and expense to the condemning
party and property oSwner....

The following cases {lluatrate the applicatiuﬁ of tha ule.

Department of Public Works and Buildings v. Lewls {1952) 411 I1l. 242, 103 N.E.28 5595, was a
condemnation acticn to acquire lands for the purpose of imprioving an exdlstipg highway by widending the
pavepent and shoulders aad constructing a three-to-one glope with proper drainage facilities.
Condemnees filed a motion to diemiss, allepging lack of necessity. The Supreme Court of Illinods, iIn
reversing the lower court's action in grantiag the motion and entering en ordar of disndissal,

stated:

The sole issue wade by the pleadings, developed by the evidence, and argued upon
this appeal is whether a necessity existed for the condemnation....The word "necessary"
in gtatutes such as the instsnt one "should be ponstrued to mean 'expedient,’ ‘veason-
ably convenjent,' or "usmeful to the public.' aud cennot be limited to an sbsoiute
physical necessity.”...

The necessity for such improvements in view of thée increased :raf!ic iz obvious
and needs no elaboration. And, irrespective of whethér these improvemente were
absolutely necessary, it csnnot be argued that they were not Yaxpedient,” Yreasonably
convenient” or "useful ro the puhlic.“

Latchis v. State Highway Board (1957) 120 Ve. 120, 134 A.2d 191, involwved condemnation of right~
of-way for a limited-access four~lane highway which would ultimately run fFrom Hartford, Cona.,
through the State of Vermont Lo the Canadian border. Condemnees alleged lack of necessity, and
asserted that the word "necessity," as appearing in the Vermont atatute authorizing the State Bighway
Boaxd to condems lands for highway purposes, mesnt “1mperat1ve neceasity.” In rejecting this con-
tention the Supreme Court of Vermont stateﬂ.

+.sthe expression [lmperative necessity) is seen as cne not to be adopred as a general
test, net has ft ever besn applied in condemnations for highwavs. To do so would be
to adept a strict and rigidé neceasity never intended by the statute. As Mr. Justice
Holmes reminds us, “A word is nmot 2 crystal, transparent and unchanged, it fs the skin
of a living thought and may vary greatly ia color and content actording to the circum-
stances and the time in which it is uged."...The necesgity specified by the statute for
the condemnation of land for hiphways does not mean an imperative or indispensable or
absolute necessity but only that the taking provided for be reagonably necessary for the
accomplishment of the end in view under the parcicular circumstancesd....

The argument that "The state deeen't need to tske| my land" ﬂatglx because sowg
‘one alﬁtﬁq ilﬁi nixht be taken a;i na vslid&“g_ 5£ng:|m§1, thers L ta has
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it of necessity has t¢ go somewhere, somecne’s property has to be taken. IE imperative
or abselute necessity were the test, there would be no practical way in which the
crooked road could be made strafghe. It could always be said "the state already has

a road." To justify a taking, the inrercsts of the state must require it, and it must
be so shown, but only to the exient that it is reasonably necessary to accomplish the

end in view afier weighing all the circumstances which bear on any given situation.
(Underscoring supplied.}

Broad language was used by the Court of Appeals of Maryland to define what constitutes necesaity
in State Roads Commission v, Franklim {1953) 201 Md. 549, 95 A.2d 99. 1In this case suit was brought
to condemn land for the construction of an expressway, pursuant to authority of a Maryland statute
which suthorized the Coomisasion to condemn for highway purposes such iand as “is necessary in its !
Judgment for immediate or proposed construction.” Condemnese's allegetion of lack of necessity wsa |
sustained by the trial cowrt, and a motion for a directed verdict pranted. In reversing and ve~ 5
manding the Court of Appeals had the following to say with respect to, the fgsue of necessity.

It might well be that the construction of this "expressway"” to be completed in
the distant future will inflict hardships upon many individuale. This iz a législative _
problem, not judicisl. Where the Legislature has conferred much powers on the Com-
mission the question before the courts is limited to whether there is any necessity
whatever to justify the taking, or whether the decision of the Comeission im so :
oppressive, arbitrary or unreasonable as to guggest bed faith, (Underscoring suppliad.)!f

It 18 apparent from the foregoing cases, which are representative of the great weight of suthor-
ity, that state highway departments are not under a duty to make a showing of absolute necessity in
order to justify the acquisition of lands for future use. ' A showing of reasonable necesaity is
legally sufficient. What constitutes resasonable necessity Ls, of course, fdcapable of precise defini~
tion. The determination thereof will inevitably depend on the facta of the particulsr case. That
the term admits of certain elasticity should not, it is submitted, in =most instances, present par-
ticularly serious practical difficulties. It seemsz by no means an overstatsment to suggest that
after careful, in-depth, long-range planoing has been perfoimed, experienced highway personnel,
including sdministrators, englieers, attorneys, etc., should be in a bhetter position than others to
exercise sound hudgment as to whather under the given civeumstances reasonable necessity exists and
can be gshown., It is pointed out by the court in State v. Coopex (1948) 213 La. 1016, 36 So.2d 22,
that "the judiciary cannot and will net distrub the...engineer's fixing of the width of the highwsy
rights unless it appears that he has sbused the large discretionary poewers given him or has acted
arbitrarily. "As previously said by this court, in cases dealing with the highwey censtruction,

'the engineers are the ones who should know, and as 4 matter of face, do know. ' We camnot substitute
our owm opinicns for the opinions of éngineers in macters of this kind.' : '

To avoid judiclal review and reversal the need is to make a record, based on the marshalling of
all facts (demographic, socic—economic. factorse, etc.}, and to draw and assemble all legitimate com~
clusions and inferences therefrom, which Laken together may be read to constitute a showing of remson~
able necessity. TIn this conmection it is suggested, inter glia, thar adequate attention be given to
the emerging societal problem of environmentzl Improvement, and that the effect of highway construc-
tion (i.e., air poliurion, noise, vibration, and dust) on the area traversed by the right-of-way bde

“ﬁgven appropriate consideration and s:@dy.éé Furthermore, experience in recent years indlcatee that

9/5ee 1ikewise giving a liberal construction to the meaning of the word "aecessity" the followiag
cases: City of Hawthotne v. Peebles (1939) 166 Cal.App.Bpts.2d 758, 333 P.2d 442; Inland Water Ways
Development Co. v. City of Jacksonwville (1948) 160 Fla. 913, 38 50.2d 676; Warden ¥, Madisonville H.
& E. R. Co. (1908) 128 Ky. 563, 108 S.W. BB(; Chicage Great Western Ry. w. Jesse {1957} 249 Minn. 324,
82 N.W. 24 227; Board of Ed. v. Blair (1955, N.Y.) 144 N.Y.5.3d 371, Croyle v. Johnstown Water Co. {1918)
259 Pa. 484, 103 A, 303; State v. Superior Courr for King County (1918) 102 Wash. 331, 173 2. 18§;
State v. Superior Court of Snohomish County (1949) 34 Wash.2d 214, 208 P.2d 866.

lﬂjﬁttention is invited te the language of Sec. 101 (a) of the Mational Environmental Folicy

Act of 1969, Public Law 91~100, as follows: "The Congress, recognizing the profound impact of man's
activity on the interrelations of all components of the natural emviromment, particulariy the profound
influences of population growth, high-demsity urbanization, Industrial expsnsion, resource exploita-
tion, and new and expanding technological advances, and recognizing further the critical importance

of restoring and maintaining enviroumentasl quality to the overall welfare and development of man,
declares that it is the contimuing policy of the Federal Government, {n cocoperation with State and
local governments, and other concerned public and private organizations, to use all practicable

means and measures, ineluding financial and technical assistgnce, in a manner calculated to foster -
and promote the general wel “tp creags and maintain. copdirlons usder which map and amgue oes o

ke wheia); #oonordc, and. Sth cabng
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there is a real possibility of "encountering organized opposition, especially in congested urban areas,
to a given route location, and hence a full study of possible alternate routes should be wade and
solid evidence put together which will support the acquisition of the route selected in preference

to others. These matiers, of course, are ia no wise pecullar to advance acquisition, dut their din-

.ereasing Importance seems to justify particular mention. In any event, when comprehensive in-depth

planning has been efficiently performed, and all relevant factors have been fully considered angd
assembied, there seems no reason why the burden on highway depactments te establish and prove reasen—
able {rot absclute) necessity should prove a peculiarly serious obstacle to use of the advance ac-
quisition mechanigm, -

There follows next a consideration of what judicial tests have been employed in advance acqui~
sition cases, and what governing principles have:been announced by the courts, in the determination
of whether reasonable necessity exists. Although the case law in the premises is not abundant,
there is sufficlent authority tc indicate certain clear and distinet lines of approach.

E. REASONABLE TIME

The word "necessity” has been construed in several cases not to have refereace to a4 need which
may arige in the remote, indefinite or speculative future, but rather to medn a need which presently
exists or may be foreseen in the reasonably near future. Put shother way, there must he a reasonable
time lag between acquisitivn and actual use, in order teo make a showing of reasonable necesaily.

As might be expected, the applicatlon of such rule leads to varying resuits in the cases, depend-
ing on the particular factual situstion presented.

In the following cases the duration of the time lag led to a holding of lack of necessity.

Board of Education v. Baczewski (1954) 340 Mich, 265, 65 N.W.2d BiQ, involved a proceeding by
the Board of Education of the City of Grand Rapids to condemn land for the exection of a new high
school. Witnesses for the Board sdmitred that the school might not be constructed for thirty years
or more, since the present facilities were adequate for thar period. In sustaining condemnee’s
contention that the Board of Education had failed Lo establish necessity for the taking, the
Supreme Court of Hichigsn stated:

Appellee instituted thie proceeding long before there was need for a new high
schael, The record repeatedly establishes the fact that the econemy of the trang-
action wae the dominant motivation....

The court in its instructions to the jury commented upon appeiles’s thecry that
it should provide for future needs, thereby saving wmoney, aund. approved euch actiem
without any limitation as ¢o how far the furute might be extended.

We cannot agree with the court in this regard nor with appellee’'s theory. Such
a practice conld be highly commended in the board's purchasing of prupetty, but does
not meet the test of necessity in condemnation proceedings. The word "necessity” for
using such property in cur Constitution does not mean an indefinite, remote or specu~
lative future necessity, but means a nscessity now existing or to exdst in the near

future.

In State v. 0.62033 Acres of land (1954) 49 Del. 90, 110 A.2d 1 (aff’d, 49 Del, 174, 112 A.2d
857), suit was hrought, inter alia, to condemn iand for the future conversiom of & two-way road inte
a fourlane highway. Witnesses for condemnor, the Delaware State Highway Department, coucedsd that
the date of actual congtraction was unforessesble, testifying that the additionsl two lanes would
probably be needed at some time within the next thrée decades. The evidence further disclosed
that no plans had been drafted, nor any appropriations for future construction made. Suit was
brought under a statute authoriring the State Highway Department to condewn such lands as in ics
judgment ware "necessary” for the improvement of state highways. In sustaining condemnee’s plea
of lack of necessity the court saild: '

One of the fupdamental principles of eminent domain is that it shall not be
exercised unless the property takea is to be devoted to a public use within a
reasonable time after the taking....The doctrine of reasonable time prohibits the
condemnor from speculating as to possible needs at some remute future time. The
condemning authority, of course, may take lands sufficient to provide for future
needs as weil as present needs; but in this area, the condemming authovity may
not exceed that which may in good Faith be presumed ro be necessary for future
use within a zeasonable tige.... _

v sont:; of -the proposed: taking...violates the. rhla of. mu@:ahig r.!g viet Bl
- Department has na present plans for utilizing Wust of thae i 4k L
ko :cuze pﬂttcivﬁly that it will ever use the land fp: the pat
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sought, A meye contemplation of 3 road Inprovement at some indefinite time withim
the next thirty years is too speculative and too remote to justify the exercise of
the pewer of eminent domain, While long-range planning of the State Highway
Department is certainly commendable, nevedrtheless the vights of private property,
which the Jaw guards so zealously, may not be subordinated to the mere possibility
ot probability of a public ume at some Indefinite, remote time in the future.

In the following cases the time lag invelved was held not to be excessive, and hence the taking
for future ust was sustained. It 1s to be noted that thése cases do oot reject the reascnable time

concopt, but hold that on the facts the lapse of time between acquisitian and contemplated actusl
use was nol unareasonable.

In Adamg v. Greenwich Water Company (1951% 138 Comm. 205, 83 A.2d 177, sult was brought to en~
join defendant from attempting to take by condemnation water from a certain river for reservoir
purposes. In upholding the vight of rhe Water Company to condewn, the court said with respect to
the issue of mecessity that "needs which will arise in the reasonably foresseable future may bs
taken inte consideration.” As to the extension of time into the future when needs may be projected,
the court said that a "water company in the situation of defendant should plan for a supply of
water to meer comditiong as they will be at least ten and_preferably fiftesn or twenty years
in the future." {(Underscoring supplied.)

Holding chat a lapse of geven years from date of condemnation of lands for alrpert purposes
‘without commencement of actual construction did not support &n allegation that the taking was vitiat:
by fraud on the part of condeamnocr, the court in Carler Co. ¥. City of Hiani {1953, Pla.) 62
50,24 897, sald: .

it 1s the duty of public officials to lock to tha future and plan for the
furure..,.The hands of public offlcials should not be tied to imgediate necessities
of the present but they should be permitted, within reasonable limitations, to con-
template and plan for the future. : '

The coaclusion Is apparent from the foregoing decisions that it is idle to epeculate as to any
specific number of yesrs which might be useful as a yardstick in determining the reasonablenssas of
the tfme lag between scquisition and actual use. As indicated Later, the problem is not acute insof-
as the Federal-Aid Highway Act of 1968 is concerned, inasmuch as the specific time limitations set
forth therein lergely resolve the question. It is sufficient at this point to note and emphasize
that the underlying rationale behind the reasonable tims Tule appears to be the requirement that
cerkainty be evidenced that the lands will in fact be used for the purpose for which they are pro-
ceeded against, If che date of actusl use is so indefinite and remote that it ifs speculative wvhether
the lands will i fzct be put to the contemplated use, then the reasonable time rule way operste
to strike down the attempted ecquisition., If, on the other hand, it appears ceértain that the lands
will in fact be used for the purpose for which they are spught to be acquired, it would then appear
ualikely that the specific time grid involved would in and of itself be determinative of whether
the rule has heen breached.

F. SPECIFIC PLANS

Specific plans adumbrating future use have been treated Dy some courts ag being of high probatiy
vajue in determining whether there is reasonable certainty of use within the aear or foreseeable
future. Such plans serve to fllustrate that the anticipared use is not speculative in character,

‘but te the contrary is concrete and definite in conception. The exiatence of such plana, it goes

without saving, bears with equal directness on the gquestioa of necessity, since the detérmination
therenf finds base in & showing of tertainty of use wirhin a reasomable time.

Thus, in Port of Everatr:t v, Everetf Improvement Co. (1923} 124 Wash. 436 214 P, 1064, & con~
demnation sward granted by the lower court was set aside on appeal with dirention that the proceeding
be dismissed, on the ground that neither certainty nor necessity could be shown in the light of the
absence of specific plans. The action in this case was gne to condemn landg for port facilities,
brought under & statute authorizing the condemnation of Land "necessary” for port purposes, and
requiring that "general plans” be formulated ahowing the proposed improvement. The Port authority
adopted & resclution enumeratring rhe warious structures te be erected on the land socught to be
condemned, sand aspecifying the location therveof inm peneral terms. The court sald:

If it is intended to construct sea walls, jetties, pilers, quays, alips, gridiroms,
and other struccures and things enumeratad in the resclution, a general plan of the
several strucrures mMust be ourtlined showing with definiteness thedir location, character.
and general dimensions, so that one examining the plsn m&y knou with soue degree of

certajaty whpz is 1n:undtd to ba. donl,A.. . .
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...where the grant is of power to acquire only necessary property, there must be
a showing that the particular property soupht to be acquired 1¢ then neceseary, and
without some definite stated plan of improvement, this necessity cammet be showm. So
here, since there is ac such definite plan, it iz impossible for the court or any one
te know whether all or what particular part of the property here scught to be con-
demned is necessary for the use of the port district, and the right of condemnation
nuat fail for this reagon. (Underscoring supplied.)

State v, 14,69 Acreg of Land {1967, Del.) 226 A.2d 828, was a suit to condemn land for the
future construction of an 2ccess road to an Interstate highway., It was conceded by the state highway .
department that it had no expectation of constructing such access road {mmediately. The lower
court pranted condemnee's motion for summary judgment, on the ground that there was no showing of
nead [or the property in the reagsonably near future., The Supreme Court of Delaware, in reveraing,
Eirst discussed the holding fin State v. §.62033 Acres of Land, supra, as follows:

The decision does noi condemn a taking for future use which appears reasonably
probable within 2 reasonable time. As Judge Hermann said...: "The doctirine of rea=-
sonable time prohibits the condemnor fyom speculating as to possibile needs at some
remote future time. [Bmphasis by the court.] The basic principle relied upon was
that the right of eminent domain way not "be exercised unless the property taken is
to be devoted to & public uge within a reasonable time thereafter,”

The court then went on to remand the case for hearing on the specific isgue of plans. Ia so
doing it wae made unmiétakable that the determination of reasomable time was to be sascerrained
ond determined in the iight of whether the state highway department had formulated such plans as
would establish reasoneble certaloty of use wichin the foreseeable future. Referring to State ¥.
0.62033 Acres of Land, the court said:

The present case may pregent a coopletely differenc situation; certainly, the
affidavits in the record do not necessarily require a similar finding. We summarize
them in the way most favorable to appellant. The Department originslly planned to
provide access between Harvey Road and I-95. Those plans could net be catried out
without the approval of the Federal Bureaw of Public Koads, Lthrough which ninety
percent of the funds will be provided. It was at the Buresu's suggestion that it wae
ultimately decided to build only half of that clover-leaf at present with the under-
stending that the other half would be constriucted as poon as the traffic warrants.
Thiz change made it. upnecessary to use the 31.0%-acre’ tract immediately, but it will
be needed when the other part of the clover-léaf is built. Neo affizsnt gave any
estimate of the probable length of time which will elapse before the additional work
will be done, and the record contalns no facts or figures which would enable the
Court to form an opinion a8 to that length of time. '

We must remember ‘that the matter was before the (ourt on appellea's motion for
summary judgoent, for the purposes of which the Department was entitled to have the
reward conaidered in the light most favorable to it. When so considered, the record
clearly does not clearly show that there are presently uo plans for the use of thi
land in the reasonably foresgeable future. .

We are accordingly of the opinilon that the case must be remanded for a hearing
on this issue. : )

It may be concluded from the foregoing that the adoptioﬁ of specific pians is not only highly

desirable, but, in the view of scme courts, even gszentisl to a showing chat there is ressonsble
certainty of vse within the near or reasomably foreseeable future.

G.  SUMMARY

The substantive principles snunounced by the courts goveriing advance acquisition may be suanarized

.as follows: It has been recognized by many courts since an early date that the right o anticipate

future needs is iuherent in the exercise of the power of eminent domain, and that no expregs dele-
gation of legislative authority ia required to invest such right ia the grantee of the power.
Alchough 1t is a fundamental axiom of the law of eminent domain that publlic necessgity muat be
shown for the taking of private property, reasonable necessity only need be shown, The deteraination
of reascnable necessity rests in the sound discretion of the grantée of the power. The exercise
of such discretion ig allowed wide latitude and will not be set aside or disturbed by the courts ex-
cept upon a showing of fraud, bad faith, or clear abuse of discretion. What constitutes reasonable
pecessity is insusceptible of precise statement or definition. The determination thereof 18 de-
pendent upen the particular factual situstion presented. However, it may be atated that in the view
¥ .that there ba e reasonabls time
cenddt ‘be compliance with the
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reasonable time rule Lf the date of future use is remote, speculacive, and unforesceable. On the
other hand, if there is certaidty of fufure use, the specliic number of years elapsing between ac-
quisition and actual use will not control. 3Ipecific plans clearly showing anticipated future use
have been recoguized as being of high probative value in establishing both certainty of use within
a reasonable time frome, and reasonable necessity for the exerczise of the power of eminent domain,

*t is pointed out later that the provisions of the Federal-Aid Highway Act of 1968 relating to
advancz acquisition, and the regulations of the Burean of Public Roads promulgated in implementation
thereof, appear to be specifically directed to meeting and satiafying the judicial requirements
and tesrs hereinbefore set forih and discussed. It should be borne in mind that notwithstanding

-there 1s statute law expressly authorizing sdvance gequisition, the rules lald down in the foregoing

cases remain apposite and constitute underlying legal prianciples which govern the construction, inter-
pretation, snd application of such statutea.

I11. STATUTES AUTHORIZING ADVANCE ACQUISITION

A. TPEDERAL ACTS o ' _ .

1. Federal-Aid Hiphway Act of 1956

Express asthorlzation for edvance acquisition was first embodied in the United States Code in
connection with the-getablishment of the Interstate Highway System Lo 1956. Because at the time of
passage of the Pederal-Ald Highway Act of 1956 completion of the Interatate System was envisioned
as belng 15 years awey, 1t was belleved that, in order toc facilitate and stimulate required lomg-

- range planniag, there was need expressiy to author;ze and encourage advance acquinition of right~

of-way. To this end Congress provided that the Secretary of Commerce "is authorised to make svailable
the funds apportioned to any State for expenditure on any of the Federal-aid highway aystems,
Ineluding the Interstate System, for acquisiclon of rights~of-way, in anticipation of constructiom
and under such rules and regulations as the Secretary may p:escribe. {Title 23, K108, United

States Code.) )

Under said §108 a state could obtain reimbursement for advance acquisition only after all costs
had accrued., HRowever, pursuant to the provisicns of Blz4 of Title 23, United States Code, the
Secretary of Commerce was empowerad t¢ advance Federal funds to a state revolving trust fund ro pay
the Federal share of right-of-way scquisition,  To this extent the states having a revolving trust
fund could use Federal monies for advence acquisition withput going through the reimbursement pro-—
cedure. Although this alleviated the strain of advancing state monies to carry the Federal share
while awaiting reimburgement, the procedure proved of limited value for most states. The advance
of Federal funds was tied in wich a epecifis fiscal year authorizatlon, and, in sdditiow, PPM 20-1
issued by the Buresv of Public Roads, restricted the advante of funds to no mora than "“one-fourth
of the latest year's apportionment made by the Secretary of Commerce." Because the great majority
of states, as a practical matter, found it necessary to use svailable Federal funds for current
highway programs, rather than to invest in the acquisition of lands not required for immediate use,
the advance scquisition mechanism provided by the Federal-Ald Highway Act of 1956 was in actual
practice little used. AsZ a result, the Congress in 1968 substantially changed thes funding and other
procedures of the 1956 Act, in an attespf to rescue advance acquisition from ice then dn:nlnt if mnot
moribund state or coandition.

2. TPederal-Ald Highway Act of 1968

The provisions of the Federal-Aid Highway Aet of 1968 relating to advance acquieition are sat
forth in Section 7 thereof.ll/ There follows a paraphrase of the salient features of said Section 7,

For the purpose of acquiring rights—of-way fer future construction the Act eastsblishes a re-
volving fund 1o the Treasury of the United States. Bums paid into the revolving fund sre made avail-
able for expenditure without regard te the fiscal year for which the same are authorized., The
Secretary of Trausporation is empowered, upon request of & state highway depsrtment, to advance from

1l/9re full test of §7, Public Law 90-455 is as follows:

(b) Section 108 of tirle 23, United States Code, i5 amended by adding at the end thereof the
folloving new subsection:

*{c} (1) There is hereby eatsblished in the Treasury of the United States a revolving funé to
be known as the vight-of -way revolwing fund which shsil be administered by the Secretary in carrying
out the provislons of this subsection. Suma authorized to ke appropriated te the right-of-way ree
volving fund shall be available for expenditure witheut regarﬁ to che fiscal yeer for which such
sums are authorized. - | e
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the revolving fund, without iuteresi, the entire cost of right-of-way acquisition. In addition

he may advance such sums as are reguived to weet the net cost te the state of property management,
incurred as a result of advance acquisitlon, and the entire sums requlred to meet moving and relo-
cation nayments.

Actual ceonstruction of right~of-way acquired for furure use may not commence less than two yedrs,
nor more than scven years, from the end of the fiscal year in which the Secretary authorizes such
advarce, except that the Secretary 1u his discretlon may prescribe an earlier cut-off or termination
date.

1f upon expiration of the seven-year perlod actual construction has not been commenced, or
1f che project is withdrawn at a prior date, any advances theretofore made must immediately be . R
repaid into the revolving fund. Upon approval of plans, specifications and estimates For sctual
construction, the revolving fund shall be credited with an amount equal to the Federal advance, and
charged against any Federal-aid funds apportiomed to the state in which the project is located.
The state shall at the same time reimburse the revolving fund for its, ar the non-Federal, share of
the projact cost. -

The 1968 Act further authorizee that there be approprimted from the highway trust fund to the
revolving fund the sum of §100,000,000, for each of the thrze succeeding fiscal years; i.e., ending

_ia 1970, 1971, and 1972.

it is evident that the provisichs of the 1968 Act differ sharply in concept from the 1956 Act,
ard ne detalled discussion in respect thereto seesne required.

3. Doukle Hearinmg Procedure

Subsequent Lo the passage of the Federal-aAild Highway Act of 1968, the double hearing procedure
was put inte effect by the Federal Highway Administration. :(See PPM 20-8 of the Bureau of Public
Roads, appeaving in the Federal Regiscer, Vol. 34, Ne, 12, January 17, 1969, at pp. 728-730.) Inas-
much as compliance with this administratively pranmlgated procedure directly affects the mechsnics
of advance acquisition as autherized by the 1968 Acr, discussion of the terms cherecf 1s reguired.

Subject to exceptioms not here perciment, the deouble hearing procedure contemplates separate

-

Federal-aid system and for makihg payments for the moving or relocatiocn of persons, businesses, farms,
and other existing uses of real property cauged by the acquisition of such rights-of-way, in addi-
tion to the authority contained in subsection {a} of this section, the Secretary, upon request of a
State highway department, is authorized to advance funds, without interest, to the State from amounts
available in the right-oi-way revolving fund, in accordance with rules and regulationg prescribed by
the Secretery. Funds so advanced may be used to pay the entire costs of projeccts for the acquisitiom
of rights-of-way, including the net cost te the State property management, if any, end related moving
and relocation payments wade pursuant te seccion 133 or chapter 5 of this title.

"“{3} Actual coostruction of a highway on rights-of-way, with Tespect to which funds are advanced
under this subsection, shall be commenced within a perfod of not less than two years nor more than
seven years following the end of the fiscal year in which the Secretary approves such advance of funds,
unless the Secretary, ip his discretion, shall provide for an earlier termination date., TImmediately
upon tha termination of the peried of time within which actual construction must be commenced, in
the case of any project where such construction is not commenced before such terminmation, or upon
appreval by the Secretary of the plans, specifications, and estimates for such project for the acrual
copatruction of a highway on rights-of~way with reapect to which funds are advanced under this
subsecrion, whichever shall occur firat, the ripght-of-way revolving fund shall be credited with an
amount equal to the Federal share of the funds sdvanced, as provided in section 120 of this titie,
ot cf any Federal-aid highway funds apportioned to the State in which such project is iocated and
available for obligation for projects on the ¥ederal-aid system of which such project 1s to be a
parf, and the State shall reimburse the Secretary im an amount gqual to the non-Federal share of the
funds advanced for deposit in, and credit to, the right—of-way revolving fund.®

{¢} There is authorized to be appropriated, out of the highway trust fund, to the right—of-way
revalving fund establighed by subsection (¢} of section 108 of title 23, United Stateg Code,
$100,000,000 for the fiscal year ending June 20, 1970, $100,000,000 for the fiscal wear ending
June 30, 1971, and $100,000,000 for the fiscel year endirg June 30, 1972.

{d} On or befaore Jannary 1 next preceding the commencement of each fiscal yeay for which funds
are authorized to be appropriated to the right-of-way revelvieg fund by subsection (¢} of this mectices,
che Secretary shall apportion the funds ao authorized for such fiscai year te the Statea. Eleh Sta:a
shall be a?i’“‘i"““ for such fiscel year an smouns which beare. the Same perigntags relmtd o
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public hearings with respect te both the location and the design of a proposed highway.' A state may
satisCy such requirement either by (a) holding a public hearing, or {b) ~ublisbing two notices of
nearing withaut rveceiving written request for the samce within specified deadline dates. When a
hearding {s 0 bé held wotice must be piven at least twice in & newspaper of gencral circulation in
the vicinley of the project, and also in ceriain other designated neows media. The state highway de-
pariwent fe in additlion reguired to mail coples of such formal notice to specified agcnciea ar
Broups, hoth pubtidic and private.

The purpose of the hearings, as stated in PP 20-8, is "to give all interested perscns an
opportunity to become fully acquainted with highway proposals of coucern to them and to express
their views at those stages of a propopal’s development when che £lexibllity to respond to these
viecws still existn.” JMmong factors to be considered are “social, economlc snd onvironmental
effects,” twonty-tiiree of which are specifically enumerated. No approval for location or desfgn
may be granied untll after hearing is held or opportunity for the same afforded. The provisions
of PPH 20~B meke no exceptlon in respect to acquisition of right-of-way for future use,

&, Regulhtions of the Bureau of Public Roads

The principal body of ingtructional or regulatory material of the Bureau of Public Roads
which relates co advance agquisition is set forth in PPM 80-12, dated June 2, 1969. Because the
mandate of this document ig governing as far as advance acquisition supported by Federal-aid im
concerned, the prnvisians therenf reguire somewhat detailed examination.

Pnragraph 2 relates to application and eligibility for advance of Federal funds as avthorised
by the aforementioned 7 of the Federal-Aid Highway Act of 1968.  Subsection (a}, specifying time
limications, reads as follows: : -

Ia order to be eligible for programming, authorization, and fundfag...the
construction of & highway project wust not be scheduled te begin within two years
from the date of authorization to the State (o procesd with the advance acquisi-
tion, and must be achpduled to begin within a period of not more than seven years
following the end of rhe fiscal year in which the Stste is authorized to proceed with
the advance acquisition.

Subsection {b) of Par. & tics fo divectly with the doukle hearing procedure. It provides that
a0 acquisition for future use will be authorized prior t¢ the corridor hearinsg. Both whole and
pertial takes subsequent to the corrider hearing way be asuthorized on the coaditions as followa:

Buwa

{3) Whole and parkial takes may he made gubsequent’ fo the corridor hearing and
approval of the location by the division engineer in those instances where it is
demonstrated to the satisfaction of the division engLnehr that such action is nec-
essary in the public dinterest to:

{2} forestall proposed development which would utilize the proposed highway
right-of~way or adversely affect the design or

{b) result in a substantial dollar savings in the cost cf right-of-way ac~
quisition over that which would have been incurred had hha right-cf-way been
acquired at a later date.

It is to be noted that (a) and (b} are ro be read disjuactively. The meaning and import of
sub-paragraph {a) Is considered first.

The word “development” is gualiffed thersin by use of the word "propeosed.'" It seems alto-

~ounts apportioned under such paragraphs to ail States for such fiscal yeay. Amounts apportioned
dex this subsection shall not ke construed to be authorizationrs of appropriatiens for the con-
puction, reconstruction, or improvement of the Isterstate System for the purposes of aubsection
Y of section 209 of the Highway Révenue Act of 1956,

{e) Funds apportioned to a State under this subsection (4} of this section shall remain avail-

- »le Eor cobligation for advances to such State uwaril Octeber 1 of the fiscal year for which such ap-

rrionment is made., All amounts not advanced or obligated for advancement before such date shall re~
ort to the right~of-way revolving fund and together with all other awmounts credited and reimbursed
» such fund shall be available for advances o the States o cuarry oul asubsection (c} nf saction 108

£ thtle 21, Unired States Code, in an equitable manier, taking inte consideration each State's need
"t, snd ability to use, such edwances, in nccordancc Hibh such rulal and tegulnhihsgxgt £he; Sacretnxr

S
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gother elear that the word "proposed™ cannot be taken to be surplusage. but must be given
detinitive meaning and conmetatlon. liowever, it is somewhat less clear as to the preciss sense

in wiich the word 1s used. For caample, if a state hilphway department has kaowledge that private
partics have sccursd fisancing for the development of 4 particular tract or parcel of land, or have
appited for a change in zoning regulations to accommodate new developwent, or there ia substantial
dempustrative cvidonce of other kind or nature pointing to new Lunstruction, in all probability

ne problems would be presentod os to the Interpretation of the word "proposed.™ However, it is
quite conceivable that there may he grey areas wiwre clear demonstrative evidence of new develop-
moent cannot be produced by the condemning auchority, although it has what 1t considers goed cause
to suppose that such development will take place. What character and gquality of proof would be
required in swch situatioo is, in the absence of guidelines, conjectural. Rather than speculate
{which in the absence of a particular factual situztion {5 unavailing) the researchers wish to
emphasize that the matter of chief fmportance and significance to be noted is that said sub-paragraph
{a) doas not authorize the advance of Federal fumds te forestall putative development in general,
but to the contrary requires that a showing be made that there is a specific development which it
ie in the public Iinterest to forestall. Such showing is made a necessary condition precedent to
the receipt of Federal funds for advance acquisition purpbses.

In the event a taking cannot be justified under the provisions of sub-paragraph (a), a stata
highway depariment may still proceed under the provisions of sub-paragraph (b). Little need be
sald with reapect thereto other than that a showing must be made that advance scquisition will
result in a substantial doliar savings. The methods and maoner of proof are left open,

Finally, & whoié;;r partial take subsequent to the corridor hearing and approval of the locatiou
by the division engineer may be authoriszed in hardship cases. Paragraph 2 {b} {4) provides that:

Hardship cases involving whole or partisl takes may be made foliowing the
corridor public hearing and the division engineer's approval of the highway location
where it is demonstrated that the property owner would suffer undue hardships if
acquisltion was deferred until afrer the design public hearing.

The word “hardship" is oot defined. It seems reasonable, therefore, to assumes that the ordinary
and usual mesning of the word may be ascribed thersto, resulting in a construction which would encom~
rass hardship not limited to financial loss that might be entalled ss a result of a deferred taking.

If compllance with the provisions of safd subsection {(a), or (b}, or {4), 15 established, a
taking will not be authorized uwntil the state has submitted a map or drawlng in accordance with the

provisions of Par, & (b) (3). Such map or drawing ie reguired by the terms of said subsection
(b} (3} to ghow:

«+.the proposed locetion of the highway together with the centerline and
approximate limita of the right~oi~way to be acquired, and with the property lines
and relative locations of improvements on the individual parcels to be acquived
ghown thereon.

Par. & {c), relating to partial takes, provides as follows:

The acquisition of partial takes may not be authorized until a piat of the pro-
perty 1e furnished showing the area being acquired, location of affected improvements
with relation to the taking area, the area of each remainder and any other significaat
features affected by the taking if such information is not shown on the map or.
drawing submitted under b (3) above, The division nust assure itself that paztial
takes will be adquate to avoid second takes waich could include double damages.

Par. & provides that upon approval of an advance acquieition project, 10 percent of the coat
thereof may be advanced. .

Par. 8 provides that all amounts “apportioned te a State for advance acquisition of right-of-way
which are not advanced or oblipated for advancement before October 1 of the fiscal year for which
such funds were apportioned shall revert to the right-of-way revelving fund and together with ali
other amounts credited and reimbursed to the right-of-way revolving fund shail be avzilable for
advances to the States In an equitable manner, taking iatp consideration each State’ 's need for amd
abilicy to use such Funda.”

Reference is here made to FPM 8$0-12 for a more particular description of the full terms thersof.
By way of recapltulation, the authers of this paper wish to underscere the following.

The time limitetions specified in the Federal-Aid Hi&huay Act of 1968 and reiterated 1:,:5;.
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provinions of Par. 2 of PPY 80-12, supra, serve to definc the concept of advance acquisition. Ths
term "advance ccguisicion” within the language of Par. 2 means a project which "must not be scheduled
to begin within twe years from bthe date of the avthorization to the State to proceed..,and must be
ascheduled to begin within a period of wot more than seven years following the end of the fiscal
year in which the State is authorized to procced...." Aithough there may be and doubtless 1s soms
difference of opinicn among engineers and plamuing personnel as to whether the time limitation of
seven years 1s of sufficient Juration, the floor and ceiling imposed on the tise for commencement
of construcrion definitizes the concept of advance acquisition. It goes without saying that thess
time limitations also serve to bring advance acquisitlion under Che Federal Aét within the framework
of the judicially enunclated reasonable time rule. And tbe requivement of the submission of & map
or plat, as specified im Par. 4 (b} {3) and & {c), supra 1s directed to a showing of certainty of
use as evidenced by specific plang. The foregoing, of course, all go squarely ko the establishment
of reasonable negesgity. . '

It thus appears evident that the provisions and requir¢ments of PPM B0~12 are writtedn with a
view to meeting and satisfying judicially asnncunced rules governing acquisition for future use.
Hence, the conclusion seems permissible that cowmpliance with the terms thereof should oparste to
winimize judicial review and reversal of the exercise of administrative discretien, snd suabls state
highway departments to proceed with asesurance in the field of advance acquisition.

B, STATE STATUIES

It is obvious that it would unduly exténd the scope of this paper to undertske a detalled exa-
mination of the statutory law. of all the various 3uriad1ctiona télating o advance acquisicion.
In point of fact, this is unnecessary, as the statutes quite gemerally fall into twe edsily identifi-
able groups, and those in each group are markedly similar in character and ¢ontent. The ane group
consists of statutes that expressly authorize acquisition for future use. The language of these
statutes varies in form, but lictle in substance. The other group consists of statutes that do not
explicitly authorize advance acquisition, but contein language which is susceptible of being con-
strued to authorize advance acquisition. . In this latter griup the statutes delepgate authority to
acquire right-of-way which ie "necessary," or '"needed,” or “expedient” for highusy purposss. Zach
of such words has been construed by courts of last resore (althnu;h not in each aid every atate)
to authorize acquisition for future uge.

Table 1 wets forth verbatim, as succinectly as pasaible, the actual language of statute of each
of the jurisdictions pertaining to advance acquisition, Tha stétutes expressly suthoriziog ac~
quisition for future use are indicated under the heading “Express Authorization;” the statutee com—
teining langvage susceptible of being construed to authorize acquisition for future use are included
under the heading "Implied Authorization."™ (Legislation of New Hampshire, Wyoming, South Dakota,
the Diatrier of Columbis, and Puerto Rice is not indicated as being appropriate to either of these

headings.) A brief citarion o the cods gection containing the quoted language 1s included under
the heading "Reference.™

It will be noted that 23 states have lepislation that expressly suthorizes scquisition for futurs
use, and 24 states have statutes containing language that may be construed to authorize sdvance sc-
gquipition. &8 is shown .earlier (Part I1}, there is a substantial hody of case law to che sffact that
the right to consider future needs is an essential attributé of the power of emiment domain, and
that no statutory empowerment 5¢ to do is reguired, It has further besn seen that statutes employ-
ing such words as “necessary,” "needed," and “expedient," have been construed by the courts as
evincing clear legislative intention te delegate the right to conaider future nesds. Hence, the
question may well be asked whethexr there is im fact pressing need for legislation specifically
directed to advance acqguiaition in chose states now lacking the same. Without stcemptibg a
categorical angwer, it 1s submitted that the following appedrs self-evident, The enactuent of
legislation that is directed specifically to the field af advance acguisition, and that sesks to
comprehend and resolve problems and guestions therein presernted and arising, wukes for greater ease
in administration and aseists weasurably in judiclal interpretation of delegated powers., And
where local funding problems are invelved, such legislatfon: can be wholly requisite to advance
acquisition.

The Federal-Aid Highway fAct of 1968 plainly seeks to encourdge use of the advance acgquisition
wechanism by the states. The advantages thereof to the states are quite avident, Takea oo balance,
the conclusion seens required that serious consideration should be given to the emactment of
legislation squarely pointed fo epabling etate highway departments to take full advantage and make
maximuw use of the advance acquisition provisicns of che Federai-Ald Highway Act of 1968. 1f clear

statutory authoricy exists, planning can proceed with an assuratce not possible where the answers
to fundamental questions remein shroudad in donbt, or uncertainty exists a8 to tht prccist ltnttn
‘°£ ﬂlithn!ity. . . H
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For the veasons ascribed, Fart IV scts forth supgested leglslation expressly authorizing ad-
vance acquisition of right-of-way. The aubthiors wish to emphasize the following in connection
therewith, Firat, the proposed bill 15 not inncovative in concept. It is based on a study of
exlsting agate statutes permitting advance acquisition, and Incerporates what are felt to be the
eiguificant features of well-drawn legisiation aiveady enacted, and proved by experience to be work-
able. The propesed blli is shoxt {as are the state statutes on which it is based)}; relevant
matiers may be embraced satisfactorily withinm a relatively short compass. Second, it ig not in-
tended that the proposed bill be regarded other thao as s general guide. It should be freely
amended to meet and satisfy local conditions and to mesh and be rendered harmonious with existing
iocal law. .

IV. PROPFOSED LEGISLATION

A BILL to --— gtec.

Section ). Declaration of Pollcy. The legislature declares it te be the policy of this state to
provide for acquisition of land for highway construction reasonably in advance of actual construction
in order to achieve the following ends and purposzs: To reduce cconomic waste and the costs of
tight-of-way aequisition by forestalling the development of lands required for highway purposes)

to facilitate the orderly planming of hipghway systems aud the effective regulation of land use; to
assist in preventing sudden and excéssive changes In land ‘values due to the imminence of a publie
improvement; to alleviate hardships iwmposed on persons dislocated by highway construction; and to
permit parcicipation fn and integrarion with faderal-aid programs providing for advance acquisition
of right-of-way. .

Secrion 2. Authorization of Advance Acguisirion; Management, Lease, Disposal of Property. The

state highway department is authorized and empowered to acquire by purchase, condemnation, gift,
devize, or exchange, real property and incerests therein necessary for the construction, recon=
struction, improvement, maintenance and répair of roads within the state highway system, a reagon~
able time in advance of the actual conmstruction undertaken on & highway project. Property so ac-
quired shall be under the exclusive wanagement and contrel of the state highway department, and in
the interim prior tc actusl comstruction may be leused by the department on such terms and copditions
and at swuch rentals as it may in 1lcs reasonable discretion détermina and prescribe. Any property

g0 acquired which the department shall determine is not needed for highway purposes may be gold and
disposed of by the department, in the manner provided by 1aw for the sale and disposal of other
excess real estate,

NOTE: The bill follows in broad scope and general nutline the provisious of varicus stats
statutes that {a} contain a declaration of legislarive policy, (b) authorize advance acquisition in
express termirology, end (¢} provide for the wmanagement of the property pending actual con~
stryction, empawer the rental thereof, and zuchorize sale and disposal in the event it is deter-
mined that the project should ke abandoned or that the lands are not needed for highway purposes.

& few states have limitatious on the time praperry may be-held before commencement of construc~
tion. The majority of statutes expressly sutherizing advance acquisition do not comtain such
limitation. Inasmuch as it seems probable that use of the advance scquisition mechanfsm would, as
a practical matter, be chiefly in connection with the advance of Federal funds, and hence would be
governed by the time limitations prescribed im the Federal-Aid Highway Act of 1968, it is felr that
such limitation is not pecessary o the bill., 1If it is dédsired to extend the asven~year Federal
Iiwitarion, in order to accowmedate projects involving stdte monies only, the same may easily be
ingerted.

A few states have revolving funds or otherwise segregate monies used for advance acquisitiom.
Tais is not necessary to compliance with the provisions of the Federal-Aid Highway Act of 1948,
1f it is felt desirable to allocate advance acquisition wmonies to a speclal fund, attentlon is Iin-
vized to the fact that change may be reguired in the language of existing statute law which ear-
marks monies for the general state road fund. , '

It goes without saying that rthe provisions of the bill yelating to the lease or sale of pro-
perty should be renderesd harmonious with such exiscing statute law as may authorize the reatal of
propevty, or the sale and dispesal of excess real estate, by the state highway depariment.

A final word mav be In order with respect to financing advance acquisition from other than the
usual sources {road usey taxes, ate.} Although this appreoach has been little used hy the states,
it may be noted that it has the definite advantape of relieving advance acquisition from the poli~
tical pressure of competition for funds for immediate road construction, . Acteazion is inviced to
the fact that Maryland makes anthorization for the finaﬁctng of advance acquisit&nngiro-.tit Yo
ceuda o£ an iidneihf ggnur-l nhligatiau hﬁﬁds.{See.Art. aﬂ B, Sge. 2319, hnnat&tld ﬂnﬁe ni Hﬂt§iiniy
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The State of Mevada authovizes the Funding of advance acquisition by {in addition to monies derived
from the State lighway Fund aod provided by direct legislative appropriation) loans from the Public
Fepioyoes' Hetirvement Fund and the State Insurance Fund. (See Sec. 409.110, Hevada Revised
Statutes.} It scems not unlikely that use of the advance acquisition mechanism would be promoted
and encouraged by the earmarking of funds for such purpese alome.
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APPL ICAT TONS

The foregoing research and proposed legislation should prove helpful to highway officials,
their legsl counsel, advance planning staff, and right-ofiway engineers, Highway officials are
urged to review their own right-of-way acquisition and advance acquisition procedures ro deteraine
how the proposed legislation could benefit them if enacted by their legislatures. The proposed
legislation is presented only as guide and should be modiffed to mest local conditions where
required, .

Table 1
Summary of State Legislation

EXPRESS  IMPLIED
AUTHORY- AUTHORI-  REFER-

STATE ZATION ZATION ENCE LANGUAGE
Alabama X 2385 The right-of-way deemed fnecessary...
Alaska : x 19 D5.04D ...for present or future use
Arizona x 18~155 +uofor future needs...
Arkansas x 76~132 for present amd future righte-of-way.
California x 104.6 «oofor future needs. ;
Colorado %. 120-3=10  ...for future needs.. L e
Connecticut 3 13a-79a . o Jproposed to be., iConpTruE

ability of develnpnun:__" ER ‘_;1;
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Tahie 1L {eontlnucd)
Summary of State Legislation

i g ————

Dintrict of Loiumhin

Ahl.[n TAL li

acquire...any land...which.,,.shall be necegsary

thrrevor. ..

... for existing, prﬁposed or anticipated roads...’
.to be reaspnably necessary...

...which may he NECeSSary¥...

1+ for présent or future purposes...

voamay establish presently...locations...for fu-

ture addigiems...

«oamay acquire such land,..as wmay be reasonably

- NeCcesBar¥...to carry oub...plans for future

FALREAE PMPLIVD
AUTHOR L MIFUIRI~  RLFER-
STATE ZATION ZATION  pECK
delavare 1 175832
Florida x LET I
Georgla X G5-152
. Hawali X 264-24
Idaho : x &N-120 (9N
Iliinals ® i~ 3514
Indiznn X 2947
Towa x 306.13
¥ansase 3 68-421a
Kentucky x 177.081
Louisiana x 48-217
HMaine x 23-153
Maryland x 89b§2114Q
Massachusetts x 8185
Michigan x 9.216 {?)
Minnesotn x 161.20
Missisasippi x 2023
Misaouri ® R
Moatara * 32-3906
Nehraska x 35-1320
Hevada Tox 408,070
Hew Hampshire - ——— 225,10
Hew Jeraey. ' X 27-7-22
Rew Yexico - 55~-2-28.1
Rew York % 3§30-2
bHorch Carolina x 136~18 (2)
North Daketa p 24-01-18
Ohio x 5501-112
Qklahowa x 1263
Oregon X 366,320
Pennsylvania X 65%e
Rhode Ialand X 24-10-12
South Carolina x 33--72
South Pakota ——— ——— 31-7~5
Tennessee X 54=3G6
Texas X £673e~1
Utah x 27-12-96
Yermont x 37
Virginia x 33.75.6
Washington X §7-312~180
West Vicginia X 17-28~17
Wisconsin x By 255
Wyoming -— o—se 2431

7-108 (D)

....m;y. fnr the purposc of conltructing higlhwaye

lacation...

.. .autiority to purchase or..‘nondemnation of the
necessary right-of-way..,

«osacquisition...in advance of actual conatruc-
tion...

...may...condemn...lands...desisnated as nzceslary.
.+ -acquire...lande, necessary for the right-of-way...
.«.may take over...such property as it may deem
NECCSBALY (..

.asfor...future projects scheduied for constructien.
If the Dept. determines...that public necessity

and convenlence require that & way ‘should be laid
DRk, ..

To do anything necessary and proper to comply

“fully with the provisions of present snd future

Federal-Aid Acts.

. ...all lands and property necessary..,

...a8 it may determine tc be neceasary...

++ -When necessary for...

.. «teadondbly necessary for...future...purposes...
«ofOT preseat or future purposes...
.o.for..,present znd future nesds...

v oo MAY aqzuire...in-tha nane of rhe state...

. «.whether for immediate o future use...

The rightg—of-way deemed neceasary...shall bes re«
QuirBda ..

«r.may acquire...any and all property necessary...
.. b0, aCquire righ:s—of—way...that may be
necessatrys . .

v «which he may deem necessary for reasonable
future public uyse...

«..property...necessary for...the state highwsy
sYSEem.

v for imbediate or futute use,..

.y .acquire rights-of-way deened necessary...
..whenever it shall deem...expedient,..
«--Power te acquire...lands...needed...
evacquirg..,yvights~of-way as may be needed...
-..empowered to aequire right-of-way,..

...nay deem desirable or as may be uecessdary...
+aadll Fights<of-way necessary...

+ «»deemed’ necessary for Lemporary, present, or
reasonable future...purposes,..

o swhen. oneeded. ..

«o.for fukure highway cnnstructinn...

«..to provide for the acquisition cf real property
in sdvance of actugl constructioa...

...to be pnecessary for present or presently fore-
peoable [uture state rhad purposes...
eseanticipated future needs...

«e>fhall have e noethorlty to acquire...

E¥, o S
iny prapefty...:j‘




Memorandum T0-81

EXHIBIT II

COMPREHENSIVE STATUTE § 401

Staff recommendation (August 1970)

§ Lb0l. Acquisitions for future use

bol. (a) For the purposes of this section, property is
"actually used for the public use" not only when it is actually
devoted to that use but also when construction is started on the
project for which the property is taken.

(b) Property may be taken pursuant to Section 400 for Ffuture
use only if there 1s a reasonable probability that it will be
actually used for the public use for which it is taken within
seven years from the date of the adoption of the resolution of
necesslity or within such longer period es is reasocnable.

(¢) Unless the condemnor plans that the property will be
actually used for the public use for which it is taken within
three years from the date of the adoption of the resolution of
necessity, the resoclution of necessity shall refer specifically to
this section and shell state the date when the condemnor estimates
the property wlll be actually used for the public use for which it
is to be taken.

(d) If the condemnee desires to contest the taking under
this section, he shall raise the issue in the menner provided in
Section 502. Unless the condemnee proves that there is no reason-
able probabiliity that his property will be actuelly used for the

1-




COMPREHENSIVE STATUTE § L4021

Staff recommendation (August 1970)

public use for which it is sought to be taken within seven years
from the date of the adoption of the resolution of necessity, the
taking mey not be denied under this section. If the resolution
of necessity states a date when the property will be actually
used for the public use for which it is taken that is more than
seven years from the date of adoption of the resoclution, it
constitutes an admission that there 1s no reasonable probability
that the property will be actually used for that use within the
seven-year period.

{e) When it is established that there is no reasocnable
probability thet the property sought to be taken will be ectually
used for the public use for which it is taken within seven years
from the date of adoption of the resclution of necessity, the
condemnor hes thé burden of proving that the taking is authorized

under subdivision (b).

Comment., Section LOLl limits the authority to condemn for future use.

Subdivision (b) states the test that determines when condemmation for

future needs is permitted. If the property will be actually used for the

public use within seven years from the date of adoptiocn of the resclution

of necessity, the taking is permitted. (The "actuaslly used" reguirement

is satisfied by commencement in good falth of construction on the project.

See subdivision (a).) If the property will not be devoted to the public

use within the seven-year period, the talking is permitted only if there

-2-




COMPREHENSIVE STATUTE § L401

Staff recommendation (August 1970)

is & reasonable probability that the property will actualiy be used for
the public use within a "ressonable time." What constitutes a reasonable
time depends upon &ll the circumstances of the particular case--e.g., is
there a reascnable probability that funds for the construction of the
project will become svaeilable, have plans been drawn and adopted, is the
project a logical extension of existing improvements, is future growth
likely, snd should the condemnor anticipate and provide for thet growth.

Subdivision (c) specifies additional requirements for the resclution
of necessity if the condemnor does not plan to actually use the property
for the publie use within three years from the date the resclution is
adopted. The additicnal information required in the resolution will put
the condemnee on notlice that there is a potential issue whether the
condemnor is authorized to take the property under this section.

The condemnee who desires to contest the taking of his property on
the ground that the taking is for a future use and is not asuthorized
under subdivision (b) must raise this defense by preliminsry objection.
Failure to raise the defense in the manner provided in Section 902
constitutes a waiver of the defense, even though the resoclution of
necesslty states that the condemmor does not plan to use the property
within the seven-year period. See Section 902 and the Comment thereto.

If the condemnee contests the taking, the court must first find that
there is no reascnable probability that the property will be used for the

use for which it is sought within the seven-yegr pericd. Unless the

3w




COMPREHENSIVE STATUTE § 401

Staff recommendstion {August 1970)

court so finds, the taking cannot be defeated on the ground that it is not
authorized under subdivision (b). Except where the resolution of necessity
indicates that the property will not be used for the designated use within
the seven-year periocd, the condemnee hag the burden of proof to establish
that there is no reasonable probability that his property will actually be
used for the public use within that period. When it is established by
either admission or proof that there is no reasonable probability that the
property will be used for the designated use within the seven-year period,
the burden shifis to the condemnor to prove that there is a reasonable
probability that the property will actually be used for the public use
within a "reasonable time." See discussion of subdivision (b), supra.
Section 401 makes a significant change in former practice. Under
prior law, as under Section 401, condemnation for future use was per-
mitted if there was s reasonable probability that the property would be

devoted to the public use within a reasonable time. See, e.g., San Diego

Bas & Elec. Co. v. Lux Lend Co., 194 Cal. App.2d k72, 4B0-481, 14 Cal.

Rptr. 899, 904-305 (1961). See alsc East Bay Mun. Util. Dist. v. City of

Lodi, 120 Cal. App. 720, 750-755, 8 P.2d 532, 536-538 (1932). Under
prior law, however, the issue whether there was a reasonable probability
of use within a reasonable time was regarded as an issue of necessity,
not public use. Since the resclution of necessity was conclusive on
iseues of necessity in the great mgjority of takings, the issue of future

use ordinarily was nonjusticiable. See Anaheim Union High School Dist.

wha
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Staff recommendation {August 1970)

v. Vieira, 241 Cal. App.2d 169, 51 Cal. Rptr. 94 (1966); County of San

Mateo v. Bartole, 184 Cal. App.2d 422, 7 Cal. Rptr. 569 {1960). This

aspect of the prior law has not been continued. The resolution of
necesslty is not conclusive on the issue of whether a taking is authorized
under Section 401. See Section [Section to be drafted covering conclu-
sive effect of resclution and providing & specific exception to permit the
raising of the issue under Section 401. This exception, and exceptions
for several related matters, will be stated in the new sectiom to be

drafted end discussed in the Comment to that sectionm.]




