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Memorandum 70-79 

Subject: Study 36.24 - Condemnation (The Right to Take--"M::>re Necessary" 
Public use) 

At the July 1970 meeting, the Commission directed the stati' to revise 

certain of the sections to be added to the tentative statute relating to 

the "more necessary" public use problem and to resubmit all the sections 

for Commission consideration. We have accordingly reworked these sections 

IIIIIkins su'bet8Dtial cbanges :l.n both organization and content. (See Exhibit 

II - yellow). 

Section 450 is substantively the same as the section the Commission 

approved at the July meetins. The CQmment to the section bas, however, 

been revised to indicate more completely the authority for the definition. 

Section 451 is also substantively the same as the section the Commis-

sion approved at the July meetins. Again, however, the Comment to the sec-

tion bas been revised to provide greater assistance. 

Former Section 453 is renumbered to 452. Both-· the statute and can-

ment are the same as approved in July. 

Former Section 452 is renumbered to 453. We felt that this section 

should be stated in direct conjunction with new Section 454. Section 453 

is the same as approved in July; however, the C~nt bas been revised to 

help make clesr the relation of this section to Section 454. 

Former Section 455 is renumbered Section 454. In July the Commission 

directed the staff to reexamine this section to determine whether it re-

enacts existing law. We believe that it does, Section 454 is based on 

the last sentences 1Jl subdivisions (3) of Sections 1240 and 1241 of the 

Code of Civil Procedure. These respective sentences read as follows: 
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1240. The private property which my be taken under this 
title includes: 

* * * * * 
(3) Property appropriated to a publiC use; .,. But 

property appropriated to the use of any county, city and county, 
ineorporated city or town, or municipal water district, may not 
be taken by any other county, city and eounty, incorporated city 
or town, or municipal water district, while such property is sO 
appropriated and used for the public purposes for which it has 
been so appropriated. 

1241. Before property can be taken, it must appear: 

* * * * * 
(3) If already appropriated to some public use, that the 

public use of whieh it is to be applied is a more necessary 
public use . • . • 

But private property appropriated to the use of any county, 
city and county, incorporated city or tOlIn, or municipal water 
district or irri~tion district, or transit district, or rapid 
transit district, or publiC utility district, or water district , 
may not be taken by any other county, e1ty and county, inc!,rporated 
city or town, or municipal district, or irrigation district, or 
transit district, or rapid transit district or publiC utility 
district, or water district, while such property is so appropriated 
and used for the public purposes for which it has been so appropri
ated. [Emphasis added.] 

To the best of our knO\/ledge, Section 454 is substantively identical to 

the former law. ObviOUSly, Sections 1240 and 1241 were not themselves 

consistent. For example, Section 1241 lists five kinds of public entities 

whose property is protected from their eounterparts that are not included 

in Section 1240. (We have underscored these additional entities.) The 

discrepancy between Sections 1240 and 1241 seems to be unintentional and 

merely the result of careless statutory drafting. Moreover, the sections 

have been treated as interchangeable. See City of Beaumont v. Beaumont 

Irr. Dist., 63 Ca1.2d 291, 46 Cal. Rptr. 465, 405 p.2d m (1965); County 

of Muin v. Superior Court, 53 Cal.2d 633, 2 Cal. Rptr. 758, 349 p.2d 
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526 (1960). 1;e have conformed the list in Section 454 to the longer list 

set forth in Section 1241. 

Both Sections 1240 Clnd 1241 refer to takings of private property 

appropriated to the use of certain public entities. In drafting Section 

454, we eliminated the modifying word "private" because we believe it is 

meaningless here. Again, we do not know what, if anything, was originally 

intended in the use of the word "private." It is clear, however, that these 

sections are not limited in application to property privately owned but 

appropriated to public use. See City of Beaumont v. Beaumont Irr. Dist., 

supra (property owned by irrigation district may not be condemned by city); 

County of Marin v. Superior Court, supra (county rosd may not be condemned 

by municipal water district). 

In the City of Beaumont case, the property the city sought to condemn 

was public property owned by an irrigation district. The city contended 

that Section 1241 referred only to "private property," and, hence, did not 

apply to or protect the district's property from condemnation. '!he Cali

fornia Supreme Court rejected this contention and clearly held that the 

term "private property" in both Sections 1240 and 1241 refers to property 

owned by public agancies as well as by private persons or corporations. 

See City of Beaumont v. Beaumont Irr. Dist., supra 63 Ca1.2d at 295-296. 

Finally, both sections prohibit takings "while such property is so 

appropriated and used for the publiC purposes for which it has been so 

appropriated." The implication is that the property must not only be appro

priated to but also in actual use for the proper purposes. However, such 

is not apparently the rule applied. The Court of Appeal has stated that: 
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Memorandum, 10-79 EXHIBIT I 
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i 
• 1240. P • .., •• ly .ttbloat t. '" t ..... 

'Tbepril"ate proJl(!rty wbich may be taken under this title tuoludea: 
L Pr;vote prope.ty. 
1. All rea' properly ilclonglug to any per!IQD : 

2. Stat. ,u"': ... , •• "' .. 
2. Lauds beloBilng to this .Iatn. Inoludlng tide and B'Jbmtlrgnd 18J1da. DOt 

.wlthln t.I>e co_rate limIts of IIIl1 city. or city aDd county, or to 0117 COUfttJ', tu· 
corporated <fty. or elty and county, village or town, not appropriated to lOme public 
UBC; provided, that all • • • 16!~ and 36th oootions. both surveyed and "". 
8I1I'Yeyed, owned by tile otate or the United States. wWch ",ay DOW or JD,IJ' Ile,... 
after be included withln the elli:cerJol' boundaries of· a natlona) reservntlo, or of 
JI · ... serve. or wltbln the exterior boundaries of lands withdrawn trom pubUe entr7. 
abe!! be alKl hereby a... withheld from the operation of tbls title alld ahsll DDt 
be colulcmoed .. against the .tate or tbe United States: . ,0, 

8. Property appropriated t. p.blle .... 
a ProJl(!rtr .ppropriated to public n,",; but S1Ich proJl(!rty !IIIall not be taken 

onl_ tor a mo .... ne<'C!!88.ry public use than tbat to which It b •• already been 
appropriated; provided. that wbere any such property bo. beeD .., appropriated 
by 8!i1'(ndlvldnol. firm ~r prln,t. co_ratlor~ the use then!ot for a stote bl;hw8,. 
ar a public stre.t cr highway of t.I>e state, or a county. city and county, or tu
oo_rated elty or town. Joint hlghwa, district, cr t.I>e use thereof by the ~ 
or a count1, dty and county. Inco_rated city or town, Jolot hlghwa,. dlatrlet, 
or Irrigation 01' municipal' water district. tor tbe same pl1bllc pu_"" to whlcb 
It baa been so Appropriated, or for 8111 other public PUrPnBe .hall be deemed 
more neeesaarr u .... than the publlc u'"' to which such property b .. alread, been 
appropriated; alld provided furtber, tbntwhcoe property alread,r APilroprlated 
to a pubUe use or pul'p08eJ 'b1 any person. firm or privllte corporation, Is souPt 
to be taken by the slate. a rounty. city and .. onty, Incorporuted city or town, 
Joint hlghway district. Irrigation or municipal warer districl, tor anotbor public 
usc or pt.lrpoB6, which Is com-fstent with the eonUnuDnee of the U8C of .ada 
property 0. """'" portion thereof for. sueb ""lstlng purpose, 10 the •• me extent 
as_ .such property ls tben used, or to a less -or modified extent, then tfw. rlght to. 
use such property tor such proposed public purpose, in comruil!'l with 8tU!h otbel' 
use .or PUt']"IOSe. (.~1ther as then (!,xjsting, 'Qr to a less or modified extent. mq be 
tnken by the state, such county. eity and collnty, incorporated eity or townt Joint 
highway dlstrltt, or irrigation or munlclpaJ watp... distrtd. IUld the Cflurt m&1 
ftx the tertn! and conditions upon which :!>"llM proIK'Tty may be 80 talren. and tJ:M) 
lDanner and eli: tent of the use thereof tor each of such public purposes, and ml.7 
order the removal or rclocft.thm of any .itructutes, or Impro\'t'ments tbe-reln (!ir 
thereon. so fa r as may be requlrcl hy such common use, But property appropriated 
to the use of any county. city !lJld county I .incorporated dtr 0'1: town.. or munidpal 
water district. may not be taken by any other county. city and CO!.mty. IncorPntoted 
cltJ' or !own, or municipal water dlatrlol, wllik> such property 1$ SO apprnprlated 
and used for tile public purpooeo tor wllich It has boen s. appropriated. 

4. Irrigation dl,l.1<1 pro"".ty, 
4. PrOJl(!rt1 appropriated to anT public """ by any !r.llatlon _riot, ma1 be 

taken by anotller Irrllr.ltlon 'listriC! tor onother )lublle uoe and pu.".,..,. which Is 
COnsilient with the use of such ProJl(!rty tor .""b e:rlotlnll' rmrpo .... to Ibe •• mo eX
lent as IUeb property i. then used; provhled, tbat tile right 10 Bud; 11m Ited _ tu 
common ohaU In.lndo the rlrbt 10,eDlllr .... cbange or Jmprov~ tho property so t._en: 
provided further, that such enlarge_nt, ebange or ImprovI!IlU!nt !IIIan not Inter
fere with the original UiI! or any rlCCCfjonry ""tension or cnlargnmtmt ot .... b use, 

I\. Publl< .tlllly f .... I1I ..... d proptrt". 
I\. Fr.nchl.... lor anr publlc Utility, and nl1 kinds of property ot any nature 

_!soever u .. d, either during tile exlst<!ooe .t 0' at t.I>e re.mlnatl<m of said 
trancWse. to suppl7 and furnl.b the service of neb publle utility, but Bucb fran.. 
ch\Sc or property Ihall not be taken ex""p! for a more """"'"'DtJ publk> use. 
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CODE OF C1VlL .~ROCEDURB § 1240 
6. Rlgbl!.f way. 
6. All rJght • ...r·WllJI tor any and all th~ purpooos mentioned In SectIon 1288, 

and any and aU structurt."S and Jmpr()vew.entB on, over, aeross or along such 
rICbt .... r·way, and the lands Iwld or used in <(IDn"ctl~n therewitb &ball be subject 
to be connected with, =sod, .". intersocted by or embraced ",ltbin any other 
rlgbt.ol'W87 or Improvements, or .tructUl'<!!! tbe""n. Tlle¥ &ball also be subject 
to .Q. limited U:r~E:>' in common witb the owner thereot, when necessary; but such 
~ crossJngs. in.tasettions, and connections sball be made In manner moat COJUo.. 
paUble wltb the great.S! publie benld;t and least prlntc IDjurT. 

7. Private p .... perfy not enomoratH. 
T. All classes <>t prhatc property not enumoratcd rna, be talren for pubUo use, 

wilen sneh taking I. Iluthorlzed by law. 
8. C •• demn.!!o •• 1 state property. 
8. Proceedings to cond""'" lands belonging w thl. state are hereby .uthori.oo. 

and must be Dlainta!ned and (:onductM in the same- ml1nru:r as. are other conaemna· 
tf(tn procooding$ ptovJded for in this title; exll!ept~ that in such Pl~gs the 
sammons and fl copy or the complaint must lie ser,,'cd on the Governor, Attorney 
Geftiii8:!, and • • • tbe State Land. Conunlsslon of thls state. 

I 1241. Prorequl.,IM 
Before property can be tJlken, It must appear: 
1. That tbe use to whleb It Is to be al'\llfed I. a use au thorlzed by law; 
2. ThAt tbe laid"," J. llCOI' .... ., to Buell us.; provided. wb •• the board ot a 

unItary district or Ibe board <>t directors <>t an Irrigation dlstrkt, <>t a transit 
dlotrkt, of a rapid transit dlsl?!ct. at " publ!e ntillty distr!et, of a coun!7 .. Dilation 
distrIct, <>r of a wate. dIstrIct ,',. tbe )<>gloTatlve body ot • oonnly, dty and cOunty, 
0 .... Inool'p<>ratcd elt1 or town, or the govern!ng board of a school dlstrkt, &ball, 
b7 resolution -01" ordinance, adolltL>(J by vote of two-thirds Gt all its members. have 
found and de-tenrtiOM that the pubUc Inte.rt.~t. find ne(·e..~sfty l'equtre the aeqoJsJtfon, 
umstrtreUon .or oomJ,leUon, by stJch eounty~ city and COWlty, or Jncorporated elt1 
or town. (}r school district. o-r sanitary, :lrrlgntion. transit, -rapid transit. publie utila 
It,-, eount7 .8Anitatlon j or water district,. or any pl'opose<i public- utmtr. 1lr an)' pubUe 
.Imp-l"ovement, and tbat the prolK-~rty described In such resolution or ordInance 18 
.DeCeBSftry therefor, BUell resolutkm or ordinance shall be cvncluslfe evidence; (8) of 
tl>e publle necessity <A "uch pro[""""d public utility or publIc Impro'.ment; {b) that 
oueh preperty !s IlI!C<'8Sary tI.e...,t"r, and (e) that such pro!lO-",d public utllll1 or 
public lmproverneJlt is planned or I~i!l,ted In the rDtlDne'r wblcb wm be moot (!om~ 
»allble wltb tbe greatest pullllc good, and the I ••• t private InJu","; provided. that 
saJd resolutlOl1 or ordinance shaH not be suet. eonclU.ijive e-vidence lu the ease ct 
the taking by Bl'lJ' county, clty and count,. or ineorporated city CIT tOWD, or scbool 
district, or sanItary, lrrlglltion, transit, rai>1rl transit, ""bU< utility, counl1 sanita
tion. or WAter dIstrIct, of properly located outside ot tho tcrrltorlaillmits thereof 

a It already appropriated to lame pubile use, that the publlc u .. of which It Is 
to be appUed Is a more necessary I)ublle UOO'; provided, that where such vr.operty 
baa been so appropriated by any indlvldual, firm or private wrporatlon the use 
thereof for a pubUc street or highway or tbe StAt~ a countYt eitl" and {,()UDtyf or 
a"Y Incorporated cll1 or town, or jol..t blg)Jway dL,trlct, or the us. thereof by the 
State. a eount;y. eU,. and count)', or any ill-corporated city f!'t town, or jo.fnt bigb
way district. or t1 municipal \lf8ter dIstrict or au .irrigation d!st;1ct,. a transit dis-
trl<!t., a rapId trarutit dlgtrlct, u pubUe utiUty district, or a water dIstrict for the 
saw. purposes to whleb It has been "pproprlato~ ~r tor any pu~I1e PUI'p<>S<!, sball 
be deemed :a more necE£sury use than tJle public use to wblch sucb ProPCrtl has 
been already apPI'Clprfa.ted; and prov~ded., further} that pro~rty of any cbaracter. 
whether already ap,provrinted to public. U~ or not, including an tights of !lny naA 

tore In water, owned by any IX!rson, firm or ])r.1vate oorporaUon m..'1Y be take-n by a 
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CODE OF CML PROCEDURE § 1241 

countY, .cJt,. and -county, or 'any lncorpotnted city Or town 01:'" by 8. .nnudclpal water 
dl.fftrie~ or aD irrigation distrtct, a trnnsit distriel, a rapld translt dlstriet. a public 
utility distrt-ct, or a water distrIct, tor the purpose of suppJyJng wAter, or electrlclq 
tor power, Ugbtlng or heating JlUI'(lOSeS to such -eounty, City and county. or In
corporated city or town; or municipal water district, or an Jrrigation dlstr:tet,. a 
tranalt district, a rapid transit district, a pubUc utUlty district, or a water district, 
or lbe Inhabitants th~reot, or tor the pUI"]''''''' .t auppl,ing an, other pu1>lle utUlty, 
or for Anl' other public use. And suell taking may be mad., either to fUrnlllb a 
eeparate an<! distinct .upply <it s""h "'lIt.r, and auell electricity tor power, light
Iftg or hcatlng purposes, or to provide for "ny such ""parnte And dl$Unct otb~. 
publl-c utiUty or other pnbHc use: to furnish sucb a supply Dr provide for arlJ' sueh 
other pubUe utility or other pu 1)J it'! ule :in conjunction with any other sup)'lly or 
"'llh any other public utility or other p"bli~ lIoe t1,at mny bn ve been the..,totore 
provided lor or that may thereafter be pro\'lded tor in so supplying or prooidlul 
tor snch county, city end oounty, Qr Jneorpornted city or town, 01' municipal wa.ter 
-IlI!filct or an irrigation dis!rirt, :It transit (HGtrlct, a rapid transit dL~trlct. a pubUe 
aUI!t1 district, or .. water dllltriet, or tbe Inhabitants thereot; or In conjuDctloa 
with any other supply or with an), other pubUc uUllty or other public use that m..,. 
have been theretofore determined upon or that may thereafter be deterllllned UpOft 
In aCCOrdance with law by tbe people of IlIlJl suclt count,. clty and county. Incorpo
rated clt.}' or- town or municipal water district Ol' an irtlgaUoo tUstrict. a traDalt 
dIstriCt, a rapid translt district. a public utility dlstrlel, or a water dIstrict Noth
Ing hereIn eontalned shall be con.trued ... In flny W0l' limiting s"ch rlghta ... DIIIJ' 
be gt\"eD by any othe-r law of. this State to counties j cities and c:ountics, incorporated 
cltles or town.! -or municlpal water districts or lrrlgntion djs:tr"1ct~ tran.sit districts. 
rapid transit dlgtrlctB, puW. "mity district .. or water districts. 

But prJ"ate property III)proprJated to the use or any tounty, cUy and connt7. In· 
eorporated city or rownJ or muniCipal water district. or irrigation dlstrlct. or transit 
district, -or rapid traruslt dil'tl'ict ... .or puulle otiUty district, or water dJstnct, lnaJ" 
not be taken by noy other rountyf dty find countr. ineor(lOrftted cJtl ot' town. o.r 
municipal IIlstrlct, or IrrigaUon district, or translt diotrict, or rnpid traD,lt dlstrlet, 
or public ntUity district, or water dbtrlct .. While sucb property l:i so appropriated 
an<! used tor the publle pur!>o,", tor ... hieb It ha" boen so appropriated. 



c 

c 

c 

Memorandum 70-79 

EXHIBIT II 

Division 4 - The Right to Take 

COMPREHENSIVE STATUTE § 450 

Tentatively approved July 1970 

CHAPl'ER 8. MORE NECESSARY PUBLIC USE 

§ 450. "Property appropriated to a public use" 

450. As used in this chapter, "property appropriated to a 

public use" means property either already in use for a public 

purpose or set aside for a specific public purpose with the 

intention of using it for such purpose within a reasonable time. 

Comment. Section 450 defines "property appropriated to a public use" 

in accordance with prior California deciSions. See East Bay Mun. Util. 

Dist. v. Lcdi, 120 Cal. App. 740, 750-758, 8 P.2d 532, (1932). The 

general concept of "public use" is discussed in connection with Section 

300. See Section 300 and Comment thereto. It should be noted that appro

priation to a public use does not require actual physical use, but may be 

satisfied by formal dedication or facts indicating a reasonable prospect 

of use within a reasonable time. See.!!..:.!L:.., Woodland School Dist. v. Wood

land Cemetery Ass'n, 174 Cal. App.2d 243, 344 P.2d 326 (1959)(property 

formally dedicated but not yet used by corporation for cemetery purposes); 

City of Los Angeles v. Los Angeles Pac. Co., 31 Cal. App. 100, 159 P. 992 

(1916)(property assembled by electric railway for planned subway). 
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Memorandum 70-79 COMPREHENSIVE STATUTE § 450 

Tentatively approved July 1970 

Moreover, property may be appropriated to a public use even though it is 

owned by a private individual or corporation. ~, Woodland School Dist. 

v. Woodland Cemetery Ass'n, supra; City of Los Angeles v. Los Angeles Pac. 

Co., supra. Conversely, property may be owned by a public entity but not 

be so appropriated, and, hence, be sU9ject to condemnation without a show

ing that it will be appropriated to a "more necessary" use. Deseret Water, 

Oil & Irr. Co. v. State, 167 Cal. 147, 138 P. 981 (1914), rev'd on other 

grOunds, 243 u.S. 415, and 176 Cal. 745, 171 P. 287 (1917). 
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Memorandum 70-79 COMPREHENSIVE Sl'ATUTE § 451 

Tentatively approved July 1910 

§ 451. Property appropriated to a public use may be taken only for more 
necessary use 

451. Except as provided in Section 471, property appropriated 

to a public use may be taken by eminent domain only for a more 

necessary public use. 

Comment. Section 451 retains the general rule formerly set forth in 

Code of Civil Procedure Section 1240(3) and repeated elsewhere. This rule 

prevails over the general authority granted elsewhere to a number of con-

demnors to condemn property "whether the property is already devoted to 

the same use or otherwise." See,~, Harb. & Nav. Code § 6296. The 

rule is given much greater specificity in the succeeding sections in this 

chapter as well as numerous provisions in other codes. See,~, Health 

& Saf. Code § 8560 (no railroad, street, or utility line ~ be laid 

across dedicated cemetery without consent of cemetery authority). The 

introductory clause of Section 451 recognizes the exception for takings 

for a use that will be wholly consistent with the existing use. See Sec-

tion 411 and Comment thereto. 
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Memorandum 70-79 COMPREHENSIVE STATUTE § 452 

Tentatively approved July 1970 

§ 452. Use by state more necessary than other uses 

452. Except as otherwise provided by statute: 

(a) Where property bas been appropriated to a public use by 

any person other than the state, the use thereof by the state for 

the same use or any other public use is a more necessary use than 

the use to which such property bas already been appropriated. 

(b) Where property bas been appropriated to a public use by 

the state, the use thereof by the state is a more necessary use 

than any use to which such property might be put by any other 

person. 

Comment. Section 452 broadens somewhat the general rule stated under 

former Code of Civil Procedure Section 1240 and Government Code Section 

15856 (Property Acquisition Law). Section 1240 formerly provided a state 

priority over private ownership and Section 15856 provides an absolute 

priority for all acquisitions under that statute. Section 452 embraces 

state acquisitions under other authority, most notably by the Department 

of Water Resources and the Department of Public Works. The exception 

clause recognizes that specific exemptions may be stated elsewhere. ~, 

Health and Safety Code Section 8560 (no street may be laid across existing 

cemetery without consent of cemetery authority or plot owners). 
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Memorandum 70-79 

COMPREHENSIVE srAT!JI'E § 453 

Tentatively approved July 1970 

§ 453. Use by public entity more necessary than use by other persons 

453. EXcept as otherwise provided by statute: 

(8) Where property has been appropriated to a public use by 

any person other than a public entity, the use thereof by a public 

entity for the same use or any other public use is a more necessary 

use than the use to which such property has already been appropri

ated. 

(b) Where property has been appropriated to a public use by a 

public entity, the use thereof by the public entity is a more neces

sary use than any use to which such property might be put by any 

person other than a public entity. 

Comment. Section 453 is similar in substance to former Code of Civil 

Procedure Section 1240(3), except that Section 453 embraces all public 

entities. Thus, for example, Section 453 includes school districts Which 

formerly were not included. 

The preference under Section 453 is not merely one of public owner

ship over private ownership for the same use but includes any use. Thus, 

for example, a public entity may condemn the easement of a privately owned 

public utility not merely to perpetuate the utility use in public owner

ship but also to provide some separate and distinct use. The introductory 

clause recognizes that specific exceptions may be legislatively declared 

-5-



c 

c 

c 

Memorandum 70-79 

COMPREHENSIVE STATUTE § 453 

Tentatively approved July 1910 

elsewhere. Cf. Govt. Code §§ 26301, 37353 (county and city, respectively, 

may not provide public course by condemning existing privately owned golf 

course). Perhaps the most notable of these exceptions are contained in 

Section 454. Under the latter section, property appropriated by any per

son to the use of certain public entities is protected from subsequent 

appropriation by certain other public entities. See Section 454 and Com

ment thereto. See also Mono Power Co. v. City of Los Angeles, 284 Fed. 

784 (9th Cir. 1922)(city precluded by former Code of Civil Procedure Sections 

1240(3) and 124l(3)--now Section 454--from condemning property appropriated 

to use of other governmental entities by private corporation). 
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Memorandum 70-79 

COMPRE1IENSIVE STATUTE § 454 

Staff recommendation 

§ 454. Property appropriated to a public use by cities, counties, or 
certain special districts 

454. Notwithstanding Sections 451 and 453, property appropriated 

to the public use of a~ city, county, municipal water district, irri-

gation district, transit district, rapid transit district, public 

utility district, or water district may not be taken by eminent domain 

by any other city, county, municipal water district, irrigation dis-

trict, transit district, rapid transit district, public utility district, 

or water district while such property is so appropriated to such use. 

Comment. Section 454 codifies prior law under former Sections 1240(3) 

and 1241(3) of the Code of Civil Procedure. Section 454,like its predeces-

sors, protects property appropriated to a public use by or to the use of one 

of a group of public entities from condemnation by any other entity in the 

group. The list of entities in Section 454 conforms to that contained in 

former Section 1241(3). FOrmer Section 1241(3) listed a greater number of 

entities than former Section 1240(3); however, the discrepancy appears to 

have been unintentional, and the sections were apparently regarded as inter-

changeable. See City of Beaumont v. Beaumont Irr. Dist., 63 Cal.2d 291, 

46 Cal. Rptr. 465, 405 P.2d 377 (1965); County of Marin v. Superior Court, 

53 Cal.2d 633, 2 Cal. Rptr. 758, 349 P.2d 526 (1960). The term "appropri-

ated to a public use" is defined by Section 450. See Section 450 and Com-

ment thereto. FOrmer Sections 1240(3) and 1241(3) prohibited takings 

-7- _J 



c 

c 

c 

Memorandum 70-79 

COMPREHENSIVE STATUTE § 454 

Staff recommendation 

"while such property is so appropriated and used for the public purposes 

for which it has been appropriated." (Emphasis added.) This language 

implied that the property must not only be appropriated, but also actually 

used for a public purpose. However, the cases did not so construe the 

section. See East Bay MuD. Util. Dist. v. Lcdi, 120 Cal. App. 740, 750, 

8 p.2d 532, (1932)(" 'used' does not mean actual physical use .•• 

but ••• property reasonably necessary for use" which will be used within 

a reasonable time). The term "used" has accordingly been eliminated from 

Section 454 to conform with the actual construction. Similarly, both sec

tions referred to takings of "private" property appropriated to the use 

of the respective entities. It was clear, however, that the sections were 

not limited to private property devoted to public use but included property 

owned by public entities as well as by private individuals or corporations. 

See City of Beaumont v. Beaumont Irr. Dist., supra (city may not condemn 

property appropriated to use by irrigation district); County of Marin v. 

Superior Court, supra (county road may not be condemned by municipal water 

district); Mono Power Co. v. City of Los Angeles, 284 Fed. 784 (9th Cir. 

1922)( city may not condemn property appropriated to use of other govern

mental entities by private corporation). The modifying word "private" has, 

therefore, been deleted as meaningless. 
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Section 454, like its predecessors, protects property appropriated 

to a public use by the specific condemnees listed from only the condem-

nors listed. Thus, for example, a city may not take from a rapid transit 

district, but a school district which is not listed may both take from 

those listed and their property may be taken by those listed without 

re~rd to these provisions (although the general rule stated in Section 

451 would still apply). 

c 

c 
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§ 455. Procedure for raising and resolving more necessary public use issue 

455. If property already appropriated to a public use is sought 

to be condemned and the condemnee desires to contest the taking as not 

being for a more necessary public use, he shall raise the issue in 

the manner provided by Section 902. Upon the hearing of such issue, 

the condemnee has the burden of proving that the property is already 

appropriated to a public use; and if it is established by proof or 

otherwise that the property sought to be condemned is already appropri-

ated to a public use, the condemnor has the burden or proving that its 

use is a more necessary public use than that to which the property has 

already been appropriated. 

Comment. Section 455 makes clear certain procedural aspects of rais-

ing and resolving the issues involved in a taking for a "more necessary" 

public use. 

Section 455 requires a condemnee desiring to contest the taking on the 

ground that the proposed use is not a more necessary public use than that 

to which the property is already appropriated to raise this defense 'bY pre-

11m1nary objection. See Section 902 and Comment thereto. If the taking 

is contested, the court must first determine whether the property is in fact 

already appropristed to a public use and the condemnee bears the burden of 

1?roof on this issue. See City of Los Angeles v. Los Angeles Pac. Co., 31 
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Gal. App. 100, 159 P. 992 (1916). Where this fact is proved or otherwise 

established, the condemnor must then prove that its use is a more neces

sary public use than the existing use. 

Prior law apparently required a condemnor seeking to condemn property 

already appropriated to a public use to allege facts showing that its pro

posed use was a more necessary public use than that to which 

the property was already appropriated. See Woodland School Diet. v. Wood

land Cemetery Ass'n, 174 Gal. App.2d 243, 344 P.2d 326 (1959). Section 

455 eliminates this pleading requirement but continues the rule that the 

condemnor has the burden of proving that the proposed use is a more neces

sary public use. 
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Division 4 - The Right to Take 

CHAPTER 9. CONDEl'lNATION FOR CONSISTENT USE 

§ 470. "Property appropriated to a public use" 

470. As used in this chapter, "property appropriated to a 

public use" has the meaning given that phrase by Section 450. 

Comment. Section 470 incorporates by reference the definition of 

"property appropriated to a public use" in Section 450. For discussion 

of the phrase, see Section 450 and the Comment thereto. 
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471. (a) The authority to acquire property by eminent 

domain for a public use includes authority to exercise the 

power of eminent domain to acquire property already appropri

ated to a public use for a use which is consistent with the 

use to which the property is already appropriated. 

(b) The resolution of necessity authorizing the taking 

of property under this section and the petition for condemna

tion filed pursuant to such authority shall specifically refer 

to this section. 

(c) If the condemnee desires to contest the taking under 

this section, he shall raise the issue in the manner provided 

by Section 902. Upon the hearing of this issue, the condemnee 

shall have the burden of proving that his property is already 

appropriated to a public use. The condemnor shall have the burden 

of proving that its use will be consistent with the public use to 

which the property is already appropriated. Except as otherwise 

provided by statute, if the court's determination is in favor of 

the condemnor, the court shall fix the terms and conditions upon 

which the propety may be taken and the manner and extent of its 

use for each of the uses. 
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Comment. Section 471 makes clear that the authority to condemn for 

a public use includes the authority to condemn property already appropri

ated to a public use for a use which is compatible with the preexisting 

one. Under prior law, the principle was stated in connection with pro

visions dealing with the "more necessary use" issue. See former Code of 

Civil Procedure Section 1240(3). The provision was not, however, a "more 

necessary" public use provision and did not involve that issue. On the 

contrary, the authority provided here does not contemplate displacement 

but rather joint use without undue interference with the preexisting use. 

Accordingly, the authority to condemn for a consistent use is not limited 

in any way by the rules set forth in Chapter 8. To help make this dis

tinction clear, Section 471 has been set forth in a separate chapter. 

Subdivision (a) of Section 471 authorizes s condemnor to acquire 

property already appropriated to a public use for uses "consistent" with 

the use to which the property is already appropriated. For definition and 

discussion of the term "appropriated to a public use," see Sections 450 

and 470 and Comments thereto. The requirement that the proposed use be 

"consistent" with the existing use continues prior law. See former Code 

of Civil Procedure Section 1240(3), (6). The term is necessarily imprecise 

because of the variety of circumstances it must embrace. See,~, City 

of San Diego v. Cuyamaca Water Co., 209 Cal. 152, 287 P. 496 (1930), ~ 

denied 282 U.S. 863 (19 )(abundant water for use of both parties)(alter

nate holding); Reclamation Dist. No. 551 v. Superior Court, 151 Cal. 263, 
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90 P. 545 (1907)(railroad right-of-way sought on top of reclamation 

district levee); City of Pasadena v. Stimson, 91 Cal. 238, 255, 27 P. 604 

(189l}(sewer line in highway right-of-way); City of Los Angeles v. Los 

Angeles Pac. Co., 31 Cal. App. 100, 159 P. 992 (railway company's elec

tric transmission lines and subway on property taken for c1 ty park). 

However, the basic principle requires that the proposed use not unduly 

or unreasonably interfere with or impair the continuance of either the 

existing physical use or such future use as may be reasonably necessary 

for the purpose for which the property is already appropriated. See San 

Bernardino County Flood Control Diet. v. Superior Court, 269 Cal. App.2d 

514, 75 Cal. Rptr. 24 (1969). Any interference or detriment must be im

material or trivial. See Reclamation Dist. No. 551 v. SUperior Court, 

supra. See generally 1 Nichols, Eminent Domain § 2.2[8], at pages 235-

238 (3d ed. 1964). Section 471 does not grant authority to displace or 

to interfere substantially with a prior use. The power to displace a 

condemnee is dealt with in Chapter 8 (commencing with Section 450). 

Section 471 authorizes any condemnor able to satisfy its requirement 

that the propbsed use will be consistent with the preexisting one to con-

demn the property of any condemnee. Under former law, this point was unclear. 

See San Bernardino County Flood Control Di5t~ v. Superior Court,"269 Cal. App.2d 

514, 523-524, n.10, 75 Cal. Rptr. 24, (1969). Subdivision (3) of 
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former Code of Civil Procedure Section 1240 referred only to property 

"appropriated to a public use or purpose, by any person, finn or private 

corporation," thereby implying that property appropriated to a public use 

by a public entity could not be subjected to imposition of a consistent 

use. However, subdivision (6) of that section authorized the imposition 

of "rights_of_way" with no such limitation. In view of the very limited 

118.ture of the authority granted and the desirability of encouraging common 

use, Section 471 adopts the latter approach and is applicable to all con

demnors and all condemnees. 

Subdivision (b) requires the condemnor to refer specifically to this 

section in its resolution of necessity and petition for condemnation where 

it seeks to exercise the authority granted here. It might be noted that, 

in certain Situations, a condemnor may be unsure of its authority to con

demn under Chapter 8 and may therefore proceed under both that chapter and 

Section 471. Such in.consitent allegations are proper. 

Subdivision (c) requires a condemnee desiring to contest the taking 

on the ground that the proposed use will be inconsistent with the public 

use to which he has already appropriated tha property to raise this defense 

by preliminary objection. See Section 902 and Comment thereto. If the 

taking is contested, the court must first determine whether the property 

is in fact already appropriated to a public use and the condemnee bears 

the burden of proof on this issue. .£!:. City of Los Angeles v. Los Angeles 
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