#36.31 8/25/70
Memorandum 70-78

Subject: Study 36.31 - Condemnation (Precedure for Ralsing Right to
Take Issues)

One of the recurring problems the Commission hag encountered in
its consideration of the right to take aspect of the eminent domain
study has been that of devising a sultable procedure for raising and
resolving challenges to the condemnor’'s right to take. What is sought
is a procedure that provides administrative expediency without sacrificing
adequate protection for the rights of the property owner. What now exists
is a procedural framework based oh the rules applicable to eivil actions
generally with judicial adaptations to deal with matters peculiar to
condemnatien procesdings. The result is worksble and indeed appears
vastly superior to the complicated and diverse procedures burdening
condemnation proceedings in many other jurisdietions. See generally
Nichols, Eminent Domain (attached Exhibit I}. However, there are areas
in need of either modifiecation or clarification, and codification itself
should be of great assigtance te the nonspecialist--whether judge ﬁr
attornay.

Existing Lew. Briefly, in California, a condemnation proceeding
is initiated by the filing of a complaint and the issuance and service
of summons. Code of Civil Procedure Section 1243. The condemnee may
either demur or answer or do both. The general law on demurrers applies.

See Code of Civil Procedure Sections 472-L72¢; Harden v. Superior Court,

L4 cal.2d 630, 284 P.2d 9 (1955). Code of Civil Procedure Section 124§

requires the condemnee in his answer to set forth his "interest in each



parcel of property described in the complaint and the amcunt, if any,
which he claims for each of the several items of damege specified in
section 1248 [of the Code of Civil Procedure)." No statutory provisions
cover the pleading requirements for raising the right to take lssues.
However, cage law reqguires the condemnee who asserts that & particular
use is not a public use or that the condemnor does not intend to use

the property sought for the proposed public use to raise these issues

in his answer, See Department of Public Works v. Superior Court

{Rodoni), 68 Cal.2d 206, 436 P,2d 342, 65 Cal. Rptr. 342 (1968); People

ex rel, Dept. of Public Works v. Chevalier, 52 Cal.2d 299, 340 P.2d 598

(1959). Specifically, the condemnhee must apperently affirmatively allege
how or in what manner the proposed use will not be public or facts indi- -
cating the condemnor's fraud, bad faith, or abuse of discretion in the
senge that the condemnor does not actually intend to use the property
&8 it resolved to use it. The issue of future use has been too often
confused with and treated as an issue of necessity--hence, not justiciable.

See Anaheim Union High School Dist. v. Vieira, 241 Czl. App.2d 169, 51 Cal,

Rptr. 94 {1966); County of San Mated ‘v.:Rartoie, 184 Cal. Arp.2d h22, 7 Cal,

Rptr. 569 (1960). However, it should properly be tr-ated as a public nse
issue and-prudenge: woild dictate that a condemnee desiring to challenge a
taking on the ground that the condemnor has no intention of devoting the
property to a public use within a reasonable period of time would affirm-
atively allege this defense. Finally, where the property sought is already
appropriated to a public uﬁe, the condemnor is required to allege that the

taking is for a more necessery publlec use. BSee Woodland School Dist. v.

Woodland Cemetery Ass'n, 174 Cal. App.2d 243, 3bb P.23 326 (1959). A

general denial would appear to be sufficient to controvert this allegmtion.



Having raised the issue, when and how is it resolved at the trial
level? The cases present & variety of procedures--~for example, a hearing
held on & motionh to strike a portion of the camplaint (ngggi); prior,
separate trial as a special defense not involving the merits (Bartole)
(see Code of Civil Procedure Section 597); trial in conjunction with
the issue of compensation (Vieira). Whatever the timing mey be, it is
clear that these issues are to be resolved by the court. See People v.
Ricciardi, 23 Cal.2d 390, bk P.2d 799 (1943). Practically speaking,
the burden of proof (persuasion) is, for the most part, on the condemnee.
A legislative declaration of public use is accorded substantisl judicial
deference; where not clearly unreasonsble, such declaration is considered

binding. See County of Los Angeles v. Anthony, 224 Cal. App.2d 103, 36 Cal.

Rptr. 308 (1964). Hence, the property owner challenging a spacific legis-
lative decleration has the burden of proving that such declaration lacks

a reaschable foundation. The condemnor, as any plaintiff, must plead and
prove the elements of his cause of action; hence, must show that the taking
is for a public use. However, it appears that the condemnor generally need
only introduce its condemnation resolution to establish its prime facie case.
The properiy owner then has the burden of persuasion to establish fraud,

bad faith, or abuse of discretion to challenge the taking succesafully.

"If the property already is appropriated to a public use, the condemnor

has the burden of proving thet the proposed use is a more nedessary public

use than the existing public use . . . . Los Angeles v. Los Angales Pac. Co.,

31 Cel. App. 100, 115, 159 P. 992, 998 (1916). If the property's existing
appropriation to a public use is disputed, the burden is on the existing
user to prove that the property is devoted to a public use. Los Angeles

v. Los Angeles Pac. Co." CEB, California Condemnation Practice, § 8.32

at 150 (1960).



Appellate review takes s variety of forms. Harden v. Superior Court,

Wi Cal.2d 630, 284 P.2d 9 (2955)(writ of prohibition following overruling
of demurrer; city lacked power to condemn property outside its corporate

limits}; San Bernardino County Flood Control Dist. v. Superior Court,

269 Cal. App.2d 51k, 75 Cal. Rptr. 24 (1969)(writ of prohibition following
overruling of demurrer and denial of motions for summary judgment and dis-
missal based on lack of authority to condemn property already appropriated

to public use); Department of Public Works v. Superior Court, 68 Cal.2d 206,

436 P.2a 342, 65 Cal. Rptr. 342 (1968)(writ of mandate following preéliminary
order striking portion of complaint condemning allegedly excessive amount

of property); Pecple ex rel. Dept. of Public Works v. Jarvis, 274 Adv. Cal,

App. 243, 79 Cal. Rptr. 175 (1969)(appeal from condemnation judgment as

to denial of motion made prior to pretrial to amend complaint to add rem=
nant). However, no special statutory procedures govern when or how review
should be sought.

Discussion. Consideration of the procedural aspects of the right to
take issue necessarily involves to some degree consideration of condemna-
tion procedure generslly. For the most part, however, the discussion which
follows attempts to keep the focus solely on the right to take issue. As
noted above, some improvement in the present makeshift procedures adopted
gnd adapted from procedures governing civil actions generally could be
achieved by supplementing the Code of Civil Procedure with statutory state-
ments of decisional rules thereby making them more accesslble. However,
far preferable would be a comprehensive codification of all aspects of
condemnation procedure from start to finish. Appropriate references to
general rules can and should be made, but the emphasis should be on a

complete comprehensive system.



A condemnation proceeding is a special proceeding. It seems probable
that recognition of this fact and careful review snd consideration of
procedural reform might be assisted by certain changes in form as well as
substance. The staff, therefore, proposes the following changes in the
namenclature of the pleadings filed in a condemnation proceeding. The
complaint should be replaced by a "petition for condemnation;" the summons,
by a "notice of condemnation;" the answer, by two separate pleadings--a
"notice of appearance"” and "preliminary objections.”

In relation to the right to take issue, the petition in condemnation
should contain a designation of the purpose or use for which the property
is sought and a statement of the authority for the taking. The latter
statement should refer specifically to the applicable statute(s) whieh
provide the legislative declaration of public use, as well as the author-
ization for excess, substitute, future, and perhaps protective takings.
After the condemnee has been properly served with a notice of condemnation,
he should be required to file a notice of appearance. This would include
merely an identification of the condemnee, a descripiion of the property
in which the condemnee claims an interest, and the nature and extent of
the interest claimed. Thereafter, the condemnee would receive notice of
all further proceedings affecting his property. Failure to file a notice
of appearance should, in scme manner, preclude the condemnee from further
participation in the proceeding. However, this is more a matter of
general procedure. Failure to file a notice of appearance could itself
constitute a waiver of any interest in the property or could permit the
condemnor to take a default. Appropriate provisions for relief from such

effect or action should, of course, be considered.



A condemmee desiring to object to or defend against the taking of
his property should be required to file so-called preliminary objections,
and this should be bthe exclusive method for raising the right to take
issues. A condemnee may be motivated to challenge the taking for a
variety of reasons. There may be tactical advantages in delaying the
proceedings. The condemnor may not have the right to immediate possession;
threatened delay in tzking possession may cause the condemnor to be more
generous.in settlement. Postponement of the wvaluation trial may advance
the valuation date, hence, increase the value of the property in a
rising market. Time may be sought to make suitable arrangements for
moving. The preoperty may have special, irreplaceable or noncampsnsable
values for the owner. The cowner may sincerely believe that the use
contemplated is not an appropriate one or he may be simply obstinate and
litigious. The motivations to object to the taking may be reduced in
many ways--e.g., broadening the right to immediate possession; providing
broader and increased compensation and relocation assistancs--but, there
will still remain challenges and challengers. These must be handled st
scme stage of the proceeding. It would seem desirable that this be as
early as possible, consistent with a remsonable opportunity for both
sides to fully prepare and present their respective positions. Where
the property sought is to be put to immediate use, the need for prompt
resolution seems obvious. Delay in construction can be immensely ex-
pensive and the public will be deprived of the benefit of the project
in the interim. Even where immediate use iz not contemplated, early
resolution will permit the parties either to avoid the considerable ex-

pense of preparing for a valuation trial (where the condemnee is successful)



or to prepare with scme certainty concerning the nature and scope of the
proposed use and the character and extent of the property to be taken,
With the foregoing in mind, the stafl suggests that the condemnee
desiring to raise any defense to the taking of his property be required
to file preliminary objections to the petition for condemnation within
thirty days after the service of the notice of condemmation upcn him or
within such longsr pericd of time as the court may allow upon & showing
of good cause., We indicated above that the condemnor in its petition
for condemnatlion must gspecify its statutory authority for the taking.
This should, in most cases, provide nctice to the condemnee of the
existence of issues of future use, excess and substitute condemnation,
not to menticn the basic declared public use. We did not consider what
would follow from an incorrect or totally omltted specification. One
alternative would be to completely deny the condemnor the right to rely
on the necessary statute, thereby causing him in some cases to abandon
the taking, dismiss the proceeding, and commence over again., This, how-
ever, scems wasteful and quite possibly harmful to the rights and reasonable
expectations of other litigants. On the other hand, to permit amendment
too freely would fail to discourage careless or deliberately misleading
pleading or at least scarcely encourage careful, consclentiocus drafts-
manship. Perhaps & middle ground could be attained in scme way through
permitting & condemnee to raise otherwise untimely preliminary objections
without any greater showing than a showing that the condemnor actually
intended a use other than that specified--e.g., excess, future, substitute,
where these uses and sections were not specified. Unfortunately, the
showing required to bring the condemnee within the suggested exception, is

essentially the same showing that he would be required to make on the merits.



Hence, the potential for delay would remain practically the same. In
the absence of any clearcut solution, the staff simply raises these
issues for your consideration, without any definite statutory proposal.

It seems some leewsy should be permitted beyond the 30-day time
pericd. In certain cases, the condermee will require sdditional time
for discovery purposes. For example, a sound decision whether to contest
an excess Laking requires the expert opinion of an appraiser. To secure
an informed opinion may well take more than 30 days. However, the length
of time granted will be in control of the court, thereby preventing un-
reasonable delay,

By way of detail, it seems all defenses should be raised at one
time and in one document. They may be inconsistent. For exsmple, the
condemnee way assert that the designated use is not a "public" use, or,
alternatively, that the condemnor does not intend to devote the property
to such designated use. The grounds for sach defense should be specifically
stated.

Having raiszed the issue, the next step is resolving it. As noted
above, existing procedures permit resolution at various stages and in
varying ways. There is, of course, one constant., The issue is always
determined by the court. (This is true not only in California but also,
as far as we know, in all other jurisdictions and in the federal courts.)
There seems to be no good reason and no impetus to changs this., It
does, however, geem desirable to attempt to provide some guidelines as
to when and how the metter should be heard. As noted above, in cohnection
with the timing for raising these issues, there are distinct advantages
in an early disposition of these issues. Nevertheless, some flexibility

should be retained to provide both sides (especially the condemnee) with



an adequate opportunity to prepare. The difficulty lies in achieving
the proper balance between these two considerations. The Pennsylvania
statute {26 Pa. Stat. Ann. § 1-406(e)) and the Draft ABA Model Code on
Eminent Domain (§ 307E) merely state that "the court shall determine
promptly all preliminary objections." There is no indication how in
fact the matter 1s set for hearing. Perhaps upon the filing of pre-
liminary objectiohs, the Pemnnsylvania court immediately sets the matter
for hearing, If so, presumably the parties then may request additional
time.

In an earlier attempt to cover this problem in comnection with
excess condemnation, the Commission tentatively approved the following:

Upon motion of either the condemmor or the condemnee,

made not later than 20 dayes prior to the day set for trial

of the issue of compensation, the court shall determine

whether the remainder, or portion of the remainder, may

be taken . . . .

This tentative provisicn is similar to Code of Civil Procedure
Section 597 which provides, on motion of either party, for a preliminary
trial of special defenses in civil actions generally. However, we have
glready received criticism of the tentative provision from Commissioner
Barry of the Superior Court in Los Angeles County. (See attached
Exhibit II.) Briefly, he believes that the provision permits undue
interference with the court's control of its calendar. He suggests that
the motion be timely only if made before the court sets the date for the
valuation trial. This would apparently work satisfactorily under the
special procedures used in Los Angeles Court, but the staff has some
doubt whether this method of timing would work throughout the state.

Probably, Commissioner Barry would also favor a solution similar to

that suggested by the Pennsylvanis statute.



The staff is reluctant to defer problems; however, in this case,
the matter seems too bound up with pretrial procedure generally to be
amenable to complete solution now. The statute should reflect a policy
that public use issues be resolved promptly in order that either the
proceeding may be aborted or the way be made clear for rescolution of
the compensation issue. Further detail can await development of
suitable pretrial procedures.

With respect to problems of burden of proof and the effect, if
any, of the rescolution of necessity, the staff believes that these
matters are best handled in connection with the specific right to take
issue. We have accordingly covered these issues in Memoranda T0-73,
70-80, and 70-81.

No special rules apply to appellate review of condemnation cases,
at least insofar as we are concerned hersz, and the staff has no suggestions
for change. Obviously, immediate review of preliminary orders in certain
cases could avoid a great amount of wasted time and money for both parties,
as well as the court. Presumably, in the most deserving situations, such
review will be sought and obtained through the general writ procedure.
Beyond this, we sze no need for special statutory handling.

The foregoing provides the basic outline; however, certaln matters
remain. Obviously, the preliminary hearing will be held and concluded
prior to the valuation trial. For the most part, there would be no
occasion or reason to refer to the earlier proceszding. However, where
the issue involves the right to take a remnant (excess condemnation), a
problem does arise. To defeat the taking, the property owner will
contend that the remainder is usable and valuable; to sustain the taking,

the condemnor will emphasize the severity of the damage to the remainder

-10~



and the substantial risk of near total severance damages. If the property
owner wins (i.e., the taking of the remnant is defeated), the parties will
attempt to reverse their positions on value. The property cwner will
attempt to obtain maximum severance damages, and the condemnor will
attempt to minimize the damage. (Where the taking is sustained, the
issue of severance will generally be eliminated; the owner's entire
parcel will be taken and, hence, valued as such.) The Camission
tentatively decided earlier that the fact that the condemnor previously
sought to take under the excess condemnation statute should not be
referred to at the valuation trial. The rule seems sound and should be
continued., It is a point of such narrow cohcern, however, that the staff
believes that it should be retained in Camprehensive Statute Section 421,
which deals specifically with excess condemnation. The more general
question whether specific evidence introduced at the preliminery hearing
may be used for impeachment or other purposes at the valuaticon trial should
be determined under the usual rules of evidence, This matter could, it
seems, be simply covered by Comment.

Wz have prepared iwo draft sectiong incorporating our suggestions
above concerning the notice of appearance and preliminary cbjections,
(See attached Exhibit III--Comprehensive Statute Sections 901 and 902.)
At the September meeting, we hope the Commission will be able to review
these sections and tentatively approve them with any necessary modifi-
cationg for ineclusion in the Comprehensive Statute.

Respectfully submitted,

Jack I. Horton
Assogciate Counsel

-11-



Memorandum 7078
EXHIBIT I

& Nichols, Eminent Dowain, pp. 273-289

§ 26.3 Adjudication of right to condemn.

1t is the usual practice in tbe states in which eondemnation
is effscted by judicial proceedings for a hearing to be held
st which the petitioner is called upen to establish its right
te condemn the land described in the petition, before any
action is taken toward appeinting commissioners, or sending
the case to & jury to determine the compensation or damages
to be awarded.®® HRuch a hearing, as it involves only gues-
tion= of law, is held by the eourt sitting without a jury.®
The owners of the land which it is sought to condemn have
no conetitutional right to be heard at this stage of the pro-
ceedings,®® and in some states the adjudication of the right
to condemn is ez parfe and more of the nature of an inguest
than a trinl®® In anch case, of course, the owuner is mot
bound by the adjudication and, unless he can reopen the
question at a later stage in the proceedings, may aitack
the validity of the condemnation in collateral acticna.*® In
its more characteristic form, however, the adjudication of
the right to condemn is made only after a hearing at which
the owner is entitled to be represented, and is the appropri-
ate, and, if the court has jurisdiction of the subject matter,
the only occasion for contesting the validity of the taking.%?

At such hearing the petitioner has the burdes of establish-
ing the truth of the allegations of its petition, so far as they
are not purely formal. It necordingly must show that it has
strietly complied with every condition to the exercise of
emwinent domain preseribed by the constitution and the stat-
utes of the state;®? that the use for which the land is sought
to be taken is public; ®® that the petitioner has been author-
1zed by the legislature to exereise the power of eminent do-
main or fails within the class autborized to exercize the

power; ?° and, in such jurisdictions as trcat the necessity of
the use as a judicial question, that the jand sought to be
taken is necessary for the public nse, to the extent, at least,
of making out a prima facie case.”' It has been held, how-
ever, that when the municipal authorities have declared that
it is necessary that a public way be ojened, the burden of
proof that it is not in the public interest iz on the jandowner.”®

At such hearing, also, if the statute so provides, it may
~ be permitted to determine the susceptibility of the property
to the power of eminent domain,”® whether the proposed use
is permissible,”® whether there has been a bona fide attempt
to agree op the purchage price prior tn the institution of
the proceeding,”® and whether the anthorizing act is con-
stitutional.™® 'The burden is on the condemnor to show a good
faith effort to purchase and an inability to agree.?%*

§ 26.31 Waiver of objections.
An owner may waive the right to con{est the validity of the
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taking.?®? Gonerally, wheee the owner of the property feils

to interpose objections to the petition and proceeds with the
henring on the question of compensation, he is deemed to have
waived any objections which might properly have been as-
serted and he may not thereafter assert such ohjections.””

§ 26.32 Appeal from adjudication of right to condemn.”?-!

Tt has been held in some jurisdictions that, as a petition
to take land by eminent domain is a special proceeding, the
general provisions of statute in regard to appeals in civil
actions have no application to such a case, and in the absence
of speecial provisions of the constitution or statotes, the
adjudieation of the trial court upon the petitioner's right to
condemn is final, even as 1o matters of law.”® In most states,
however, either br siatute or otherwise, the right to appeal
in such cases to the highest court of the state is firmiy
establighed, but there is a conflict of authority upon the
time when such an appeal should be taken. Of course if the
decision upon the petitioner’s right to condemin is adverse
to the petitioner, no farther proceedings can be had in the
trial eourt, the judgment is a final one, and the petitioner may
take the cass st once on points of law by appeal, writ of
error, bill of exceptions or other appropriate means to the
highest court of the state,”” except in such jurisdictions as
deny the right of appeal in eminent domain proceedings
altogether *

When, however, the trial conrt adjudges that the petitioner
has established its right to condemn the designated laund,
the order does not finally dispose of the proceedings, because
there can be uo judgment of condenmation until damages
bava been assessed. The rule at common law is that a writ
of error does not lie except to s judgment which determines
the entire contreversy between the parties, and the courts
have generally in accordanee with this prineiple discouraged
the review of a cause piecemeal. For this reason it is heid
in some jurisdictions that, unless it comes within some special
statute,®’ an order adjudging that the petitioner has the
right to condemn is interlocutory only and not subject to
appeal, and so the points of law involved in the adjudica-
tion cannot be heard by en appellate court until there has
heen a final judgment of condemnation.®® The right of the
owner to be heard by an appeliate court upon the points of
law involved in the adjudication of the vight to take is, of
course, not lost, bui merely deferred untit there ix a decision
of the trial court on the merits, confirming the award of
compensation. Supch a decision is a finnl judgment and may
be reviewed as such, both upou the validity of the taking and

-
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upon the questions of law arising at the tvial 0 which 1he
amonnt of compeusation was defernined.®?

The final decrea in a condemnation proceviling is the order
or decree which includes the amount of the awards and the
names of the owners to whow payahle84

There is no constitutional right to an appeal in proceed-
ings to take property for pukblic use.®® Notice and hearing
constitute due process or a complinnce with the eonstitutional
promgions. The legislature may or may not allow an appeal,
and when it does the eonrts are hound by the conditions,
if any."®

The tendency of modern jurisprudence iy to extend the
right of appeal in interlocutory matters when the public
interesis require it; that is, when the cconomic loss to the
public by compeiling the appellate courts to waste their
time over points of law which may never be necessary to &
fina] decision of a liligated case is lesy than will be caused
by compeiling trial courts and parties litigant to waste their

* {ime over the trisl of issues of fact which may be rendered

nogatory by an adverse decision of the appellats court on
points of law, public policy requires that the appellate courts
must run the risk of wasting their time. The long drawn
out trial of a land damage ease is A serious economic waste,

(if, after the verdict is reached, the appellate court decides

that the petitioner had no right to condemn the land in
question at all; and consequently it is held in some jurisdie-
tions that an order of condemnation may be appealed from
at once, and the gnestions of law upon which the validity of
the taking dependa finally determined before the trial upon

the measure of compensation®  As one case put it : 97t

*There iz a recognized cxeeption to this rule where a
fandamental jurisdictional question as to the sufSciency
of the petition is presented prior to joinder of issue * * *
or where u distinet triable issue of fact is presented the
determinalion of which after a trial would render the
petition fatally defective * * %’

The appeal does not, however, necessarily act as a stay of the
proceedings for the assessment of damages.®®

It almost goes withont saying that an objection to the
petitioner™ right {o condemn cannot be taken on appeal
for the firet time, and, as in other judicial proceedings gen-
erally, points of law of which it is sought to take advantage
must be raised in the trial court.?
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Memorandum TO-78
EXHYISBIT if

Che Superior Court

1 NORTH HMILL STREETY
LOS ANGELES, CALIFORNIA SCOI2

July 6, 1970

RICHARD -BARRY
COUMRT COMMISSIONER

John H. DeMoully, Esqg.

Executlve Secretary

California Iaw Revision Commission
Schoel of Law

Stanford University

Stanford, California 94305

Dear John:

_The following refers to your study 36.40 and your
Memorandum 70-68 {The Right to Take--Excess Condemnation).

I should like to particularly refer to the procedure
that has been tentatively adopted as set forth in
+ subdivision {¢) of Section 421 of your Comprehensive Statute
on condemnation.

{I also note from your agendas that the Right to Take
izgue 1s being studled 1n eight other aspects. Therefore,
T assume the suggestions I am now offering may be material
to each of the other studles, aithough I have not yet
recelived the other Memorandas.

The said subdivision {c¢)} requires that the right-to-
take lssue be ralsed in the answer of the condemnee and 1f
it i3 to be a contested 1ssue a motlon for dsetermination by
the court must be made by either the condemnor or the con-
demnee not later than twenty days prior to the date det for
the trial of the issue of compensation., The issue 1s deemed
to be walved unless such & motion ls timely made., If timely
made, the court is required to make a determination of the
right-to-take in a prelimlnary trial, As presently worded,
if a motion 18 noticed to be heard ten days after it 1s made
then the preliminary trial would have to be set within ten
days of the date set for the valuation trial,

For the reasons sst forth in your Comments, I agree that
the right-to-take 1ssue should be tried separately and in
advance of the valuation trial. Having such a separate trial
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on Such short notlce, however, would make 1t very difficult
for the court to accommodate 1lts calendar for the purpose
of such preliminary trilals and therefore because one s8ide
could upset the timetable of the other side, it does not
appear to be a practical sclutlon of the problem dlscussed
in your Comments.

On page 20 cf your Commengs you point ocut that remnant-
elinmination comdemnation inevitably ralses the problem of
requiring both condemnor and condemnee to assume one position
as to the right-to-take issue and an opposing positlon in
the valuation trial., You point out that either party might
have to reverse his posltion as to the extent of damages
after the right-to-take and the size of the remainder 1s
resolved. That would seem to be so, but 1f a party must
reverse his position, then he should have an opportunity to
do 8o before he incurs final appraisal costs and other trial
preparation coats, Ii{ would seem that the moat approprisate
deadline for setting a trial on the right-to-take issue
would be at the time of a setting conference or a pretrial
conference and, in any event, when the case is also beling set
for the valuation trial,

As you know, 1in Los Angeles we have a bifurcated pre-
trial in eminent domaln proceedings. At tlme of filpst
pretrial, the case 1s calendared for 2 trlal of non-jury
issues, if there are any, so that they will be resclved in
advance of the datea that are also set for final pretrial
and valuatlion trial, From our experience, it has been
particularly important to resclve lasues such as the right-
to-take 1ssue or larger parcel lgsues before the appraisers!
reports are preparsd. Our purpoese is to see that each
appralser recelves the same Instructions ag $to all legal
matters,

Speaking broadly, 1f the property cannot be taken, then
there 18 no point in having 1t anpralsed. 1In any case, the
extent of the taking permitted by the court has a very im-
portant impact on the appraiser's approach to valuation,

As you have pointed out in your Comment, decisional
law recognizes that the right-to-take issue has been dis-
posed of at varlous stages. Frequently such an lssue Is a
hang-up for settliement negotiations but once it iIs resolved,
then the parties are often able to agree on valuation
matters.
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The various stages &t which we have been able to dispose
of the right-to-take 1lssue have been as follows: AL time of
a first pretrial conference the issue can often be disposed
of by agreement. For example, the condemnor may agree %o
reduce the size of the acquisition or may agree to substitute
access 1f that ls the preblem. Or, the condemnee may with-
draw the issue upon becoming cenvinced that in a particular
case he does not have & justiciable issue., If there is no
agreement, then dates are fizxed for fillng of briefs in
advance of a non-Jury trial. The Investigation and research
that is required for a brlef brings about a more Informed
approach that offfen reaults in the issue being conceded. If
1t 1s not c¢onceded then the non-jury trial iz had and the
appralsal reports are thereafter prepared on the basis of
the court's determination, Because of the mutualility that
has been achleved in that respect, setilements often follow
--usually when the valuation data is exchanged at time of
finalpretrial.

The procedures we follow are not belng reclted in this
letter for the purpose of urglng thelr adoption on a state-
wide basis but simply as an 1llustratlon of how we solve
the problem you have referred to wlth reference to the right-
to-take issue and why it is loglecal that such an 1lssue be
disposed of in the early stages of the proceedings. 1 think
if we are to have a legislative right to have & preliminary
trial on the right-to-take issue, it would be a mistake to
permit a motion for a trial of such an issue to be made so
close to the valuation trial.

I weuld urge that you strike that portion of subsection
(c) that provides for a motion "made not later than twenty
days priocr to the date set for trlal of the issue of compen-
santion, . ., ." and add language tc¢ the fcllowing effect at
the end of the subgection: '

"Such a motion is timely i{ 1t is noticed
30 that the motion may be heard on or before the
date on which the court sets a date for trial of
the compensatlon lasue. If granted, the court
may thereupon set a date for a non-Jury trial
sufficlently far in advance of the trial of the
issue of compensatlon to allow for a determination
of the non-jury issue under this section and also
allow an adequate interval of time thereafter as
may be required in the premises for preparation
of and exchange of valuation data and without
pre judice to priorltles as provided by law."

-3




John H. DeMoully, Esg. July 6, 1970

However the provision may ultimately be phrased the
impertant point 1s that the ceourt should not be required to
grant sudden pricrity for a trial which could have been
calendared months bhefore; which would have been more con-

-aistent with orderly adminigtraticn of Justice and a more

efficlent management of olvil trial settings.

I am aware that either side may make the motion and
if the issue i8 geriocusly raised we can probably depend on
one slilde making it early in the proceedings. However, for
a number of reasons that would not necessarily occur. The
court would then bz mandatorily required to have preliminary
trials and make determlunations within a very limited period
and without any rsasonable cpportunity to plan or centrol
1ts calendar for such trials.

I alsc am aware of the fact that under proposed section
421 the issue may be more & matter of economics than of law.
If s0, the prelimlnary trial might involve the testimony of
engineers, architects and contractors as well as appralsers
if costg are to be ascertalned to determine economic feasibi-
lity. It might be that Iin some cases there would be some
advantage in having the preliminary trial clcse to the
compensation trial. In most cases that would not be so.
Elther way, the court should be fully sdvised before setting
the case for trizl for either purpose.

Please call or wrlte if you have any questlons,

Very truly yours,
~

=37
E

Richard ;;F?y
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Procedure
DIVISION 8. PROCEDURE

Chapter 5. Response to Petiticn

§ 901. Notice of appearsnce

901. (a) within 30 days of the service of notice of condemns-
tion upcn him a condemnee shall serve a notice of appearance.

(b} The notice of appearance shall state:

(1) The caption of the action.

(2) A description of the property in which the condemnee claims
an interest and the nature and extent of the interast claimed.

{3) The name and address of the condemnee or the person desig-
nated as agent for service of notice of all proceedings affecting

the condemnee’s property.

Comment. Section 901 replaces in part former Section 1246 of the
Code of Civil Procedure vhich stated certain requirements for an answer
to a complaint in condemnatilon proceedings. Section 901 retzins the re-
quirement that the condemnee describe the property in which he claims an
interest and the nature and extent of that interest. However, the former
requirement that he set forth an itemization of the damages claimed has
been eliminated. The notice of appearance provided by Section 301 is
similar in form and effect to the notice of appearance provided in federal
condemnation proceedings. See Rule Tli{e) of the Federal Rules of Civil

Procedure.
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Note: Section 901 reflects a preliminary decision to change the
form of the pleadings filed in a condemmnation proceeding.
The complaint is 4o be replaced by a "petition for condem-
nation;'" the summons, by a "notice of condemnation;™ the
ansver, by 2 "notice of appearance” and "preliminary

objections.”

0.
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Procedure

§ 902. Preliminary objections

902. (a) A condemnee desiring to raise any defense to the
taking of his property shall file and serve upon the condemnor
preliminary objections to the petition for condemnation within 30
days after the service of the notice of condemnation upon him or
within such longer pericd of time as the court may allow upon good
cause shown. 4 condemnee who needs additional time to prepare pre-
liminary objections, shall apply to the court for such time within
the 30-day period.

{b} 411 defenses shall be raised at one time and in one docu-
ment. They may be inconsistent. The grounds for each defense
shall be specifically stated. Fallure to raise a defense by a
timely preliminary objection shall constitute a waiver thereof.

{c) The court shall promptly determine all preliminary objec-

tions and shall make such prelimirary or final orders as are regquired.

Comment. Section 902 sets forth the procedure to be followed by a
condemnee desiring to raise any defense to the taking of his property.
The section makes significant changes in form but 1s similar in substance

to former law. Formerly, the condemnee was reguired to raise objections
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to the taking of his property by demurrer or answer. See Department of

Public Works v. Superior Court, 68 Cal.2a 206, 436 P.2d 3k2, 65 Cal.

Rotr. 342 {1968)(answer); People ex rel. Dept. of Public Works v.

Chevalier, 52 Cal.2d 299, 340 p.2d 598 (1959 )(answer); Harden v. Superior

Court, 44 Cal.2d 630, 284 P.2d 9 (1955)(demurrer). These pleadings have
been replaced in condemnation proceedings by the notice of appearance
(see Section 901 and Comment thereto) and prelimirary objections. As
before, however, the condemnee is required to raise his objections early
in the proceedings. Subdivision (a) of Section 902 requires preliminary
objections to be filed and served by the condemnee upon the condemnor
within 30 days after the condemmee has been served with the notice of
condemnation. This time period may be extended for good cause--for
example, to permit discovery or the acquisition of preliminary appraisal
reports where this information would be vital to an informed decision
{see Section 421}, However, the condemnee must make some tentative
decision within these 30 days for he is reguired to make an application
for any additional time needed within this period.

Subdivision (b) requires the condemneee to yaise his defenses at one
time, in one document and to state specifically the grounds for each
defense. These requirements are generally consistent with former- deci-

siopel law that, for example, reguired the condemnee to affirmatively

e
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allege how or in what menner a proposed use would not be public or speci-
fic facts indicating an abuse of discretion, i.e., an intention not to

use the property as resolved. See People ex rel Dept. of Public Works v.

Chevalier, supra. Failure to raise a defense by timely objection consti-

tutes a wailver of that defense.

Where preliminary objections have been properly and timely raised,
subdivision (c) directs the court to determine them promptly making any
preliminary or final orders reguired. Subdivision (c) merely continues
prior law insofar as it requires the issues raised by preliminary cbjec-

tions to be tried by the court. See People v. Ricciardi, 23 Cal.2d 390,

1k P.2d 799 (1943}.

[Note: Subdivision {c) reflects the policy decision that preliminary
objections should be disposed of promptly--well in advance of the valua-
tion trial, if the latter is necessary. Prompt disposition will permit
the parties to either avoid the expensive preparaticns necessary for trial
of the issue of compensation or at least plan with greater certainty con-
cerning the issues that will be involved. Present law presents a variety
of procedures--for example, a hearing held on a motion to strike a portion

of the complaint, Department of Public Works v, Superior Court, supra;

prior, separate trial as a special defense hot involving the merits,

County of San Mateo v. Bartole, 184 (al. App.2d k22, 7 Cal. Rptr. 569
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(1960); trial in conjunction with the issue of compensation, Anaheim

Union High School Dist. v. Vieira, 241 Cal. App.2d 169, 51 Cal. Rptr.

94 (1966). It is anticipated that these will be replaced by special

provisions which will be coordinated with pretrial procedures.]




