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Memorandum 70-69

Bubject:s New Topic--The Collateral Scurce Rule

At the April 1970 meeting, the Commission tentatively determined that it
would request authority from the 1971 Legislature to make a study of the col-
lateral source rule as it applies to tort and contract actions.

This study originally arcse cut of the statement in the Souze case (Ex~
hibit I--pink--attached} that implied that the collateral source rule did not
apply in tort actions against a public entity. A study undertaken in response
to the Souza case was discontinued when the California Supreme Court held in
the Helfend case (Exhibit II--yellow--attached) that the collateral source
rule does apply in tort actions against public entities. The Court pointed
out that the rule is an essential part of our system of computing damages.

(In jurisdictions where the collateral source rule does not apply, the plain-
tiff recovers his attorney's fees.)

When the Commission requests authority to study a particular topic, our
report to the Legislature indicates why the topic needs study--that is, in what
respect the law is deficient--and, usually, the scope of the topic. Before
the staff attempts to prepare a statement requesting authority to study the
collateral source rule, it would be helpful if the Commission would indicate
the reasons that should be included in the statement why the study is needed,
the particular problems with existing law that indicate the law is deficient,
and the scope of the study. Attached (white) is a staff memorandum on the
collateral source rule as applied to public entities. This memorandum generally
points out the kinds of problems involved in the study. Professor Fleming, who
appeared at one of our meetings, stated that he believed a study of the collat- -

eral source rule involved a study of the whole concept of damages and recoverable

costs. (He is perhaps tle outstanding expert in the United States on this matter.)

Respectfully submitted,

John H. DeMoully
Executive Secretary
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[B. ¥, No. 22304, InBank, Mar 91,1967

CITY OF SALINAS, Plaintiff, Cross-defendant and Ap-
pellant, v. BOUZA & MeCUE OGNSTRUOTION
C'OMPANY. INC. Defendant, C plainant and
Appeltant; AETNA CASUALTY & ' ETY  COM-
PANY, Defendant and Appellant; Amo DR:AINAGE '
& METAL PRODUCTS, INC,, Dafendant, Crom-defend-
ant und TRespondent,

" {1] Building Oomu_m Anihhw !‘md—#ucul—

ment—Uondition of Property.--Generslly, an owner failing tn
impari koowledge of diffouities v be encountered in a build-
ing projeet will be tinble for misrepresentation it the contrae-
tur is airable to porform acecrding to contract provisions.

{9] Public Works—Tarms and Ocnditions Afetting Oeatract—
Oeneral provisions in & pablic werks eeatract difeeting bidders
io_exnmine subsoil eonditions cannot sxesd s governmental
ageney for ity retive conceslment of such conditiona

{8] Accord sud Batisfaction--Regmisites: Paklic Works—Termi

and Oopditions Affecting Oomtract.—Modifiention of & publie .

works contract to provide that the parties had -desided to
settle their dispute by sgreement, conld net he deemed to
selile o dispute aver problems of which Lhs eontvacior. was
‘not thew sware, snd whish, perfores, the plﬂlen m!ﬂ not
intend to ineinde in the agresment.

[4] Frad-<Questions of Fact-—Rallancs: hﬂh ‘Huh—fom.
and Conditions Afecting Gon%rut.-—ﬂﬂianpe generally is a
questivn of feet] aml 8 clevse in sl agreothent modifying » -
publie works contrast, calling for and repressnting that the
eontraetor Las underiaken & foll exsmination and inspeetion
of all ‘matiers and things relating to ihe senfrae, did not har
the enntractor’s elaiia of relisnee on the publie satity’s rapre-
uentshmn e fo snil eondilions for the pw;o#t. Aoy investiga-

ﬂe!!. Dit Momm '[1] Building and Conwtruétion Con-
tmctg. 74, Frol and Doecit, §313(31(b}; {2, l5] Pubtic Woks,
s (37 Aeenrd and Sstisfaetivn, §2:. Iublie Works, §5; [4]
Framl and . Beeeit, §01(8): DPablie Works, §5. (8] Damnages,
§212; 17, 8] Damages. § 215, (8] Dawages, § 217; Poblie Works,
§: i1, 177 Pablie Works, £7: {11] Damnapges, §54; Stute of

Califernin, §575 [12] Daniagen, § 136 State of Cnlifornia; §57:

[13] Damages, §138; Municipul Corporations, §487: [14] Dia

envery, §6; [15, 16] Costa, §48; [18, 0] Tnietest, §19: [19)

Interest, §3 3, 18; {21} Costs; §32: Municipa] Cq;rptnratmnu, 53‘3&
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tion rmdn'tghen Teay luwe been unpert‘eet becavse of pre-exlsb
ing and continning misce preﬁeontat:un hy the nnndmeimum of
. koown eonditions,

[5] Public Works—Terms and Copditions Afecting Contraet.-—
Exenipuivry provisions for the benetht of & publie entity in nn
rgrerment modifying itx eonteact: for the constrnetion of &
sewerline, to settle disputes with the enniractor who evcoun- -
tered salisurface difficalsies heenusp of aodl conditions, did not
exeuse the puhlic entity’s fraud of aciive coneealment of fur-
ther sphaurfuce dittenlties to be ¢nrountered bacaunse of woil
conditions, known to the pablie entity but not known to the
eonivactar at the time of the modifieation,

[8] Damzges—Findlnge-—A trial court is not requived in set out
vither ite eomputations vr the pariienisr evidence on whish it
may have retied in determining the amnunt of dameges,

{7] Id.—Appeal.—An sppiliate oourt is not conserned with the
weighi of testimony, partieaterly with refereses tﬂ ihe nmonnt
of damages.

[2} I!I—Amrnl.—-ln reviewing the wulenee a8 to demages, thn
pertinent inquiry on appeal is whether there wan substantiol
support in the evidence for the trisl eovri's fnding as:tn -
* dlmnnpes, and appetlant has the bapden to dﬂm-mtrata sreor in
the determination af the smount.

9] Td.—Appeal—Quastions: of Fact: Publis. Werh—-mshu of
Contrattor—Danisges.—An appeliate eourt must aceept fie
true alt évidence tending to estabiish the envreciness of the
trinl eourt's indings, takiag into ncceunt all ressonahle infer..
ences; and it must he deemed sifeicnt evidenee of damage.
that o prblie worke contrastor intinidnted businesa reeorids add

_ testimeny of sctual, erasonable egats, amd extinnted cost of o
piblic works pinject pring to disenvery of soil eondition® mis-
eeprosented by ihe publie entity, that the entity did not
challenge the valmetion of Any pnrhmlar item, and that it did
not introduce any evidense to conkrovart ihe valuations by the
rantractor aud it witnesses. ;

f1a, 10b] Poblie Works — Righta of Contraetor — Damages. —-
Though an awned .of damrges 1o n public works sontrastar.
Fuirly purporied fo represent the damames enurcd hy a tity’s
hreach in mtnnpmtmg s0il eonditicns to he eneountared in
the eonstruction project, the mpseure of dminages waa im-
properly determinesd where it eonld not be said that the
nrvunt of dsmngn reprosented thr.u‘nmmpem!cﬂ damages bo
the contrastor in the sbsence of a determination an to whether
thy eontractor reeeived some reimbursement for Tan from a

[.1:{ Sae -OuiJur. 24, ?uhhe Wurks snd Conlracts, § !‘5 AIILJ'I!'..

T'ublic Works and Contenets {1st &8 §105),
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eollsteral souree pnﬂumt to an agrcement of indempity mﬂ:
its enpplier of pipe used in the projeet. .

[11] DamagesMesxare of Damusyes—Torts: Siate of Oaliforaia
—Linbility ~~Though generally rn injured pariy's receipt. of
eompeneation for kin losses fram a colintaral source, whoily
independent of the tortfeasor, does not preeluda or redues the
dsmages to which the injured party is entitled from the tori-
fensor, thix enllateral sovree rale doey not lpply againet a.
publia sngity,

§12] 1d.—Exemplary Daages: Siats of ﬂdﬂmik—ldnbmw
The levying of pubnitive damagds agnut & publia enfity has
nbt been authorized; to do so would impose sn vmjust burden
on the innoecent u:puy-:r mbhont &imtly pennlizing the

. wrongdosr, )

{13} Id-—Exemplary Damages: m ﬂmﬁm—w

Liakility.—The Snpreme Court eaanot impose on & tity any . .

monsure of dirsct damaeges that zre punitive in naters; it
neeegunrily follows that the court is foreclosed from doing. it
by s iudirect sad collateral routs:

[14} Discovery-—Matters Dimus‘ﬂa.—-—wm a elty sued & pub- -
Jie worka contracior und its sapplier of produsta for braseh of .
eontrzet and the coniraetor fled a eross-esomplaint aguingt the

' wily, aa well aa the suppiier, :llagmg the smpplisr's geazgntes
ol piping. for the projeet and its promise to indénmify the .
sontractor for any losses, a proper resolution of the legnl
re!atwmhtps and cuncomitant objigations, &s between the eon-
troetur, it mupplier, and the city sonld be reached anly alter

full eofisiderstion of gil the evuience bearing on those ques~ . '

tions and its legnl effect on the garhes pnithnn aocordingly,
the trir! eourt erred in refusing to permit diselosure of the
ngreemont betwadn the eontractor and ite sapplier.

{15s, 15b] Comta—Time of Filing—Reliof From Defanit—A triul
evurt’s determination o grant reliel to the preveiling perties
for failure to fle timely eoat bilis wee not beyond its disere-
Aton where it appeared that reapapsible conasel, sl being from
different towns from ihkat in which the conrt was loented,
expieled notiee of the signing snd filing of the findings, eon-
clusions, and judzment, thet tl:ey were ot unduly sonverned
about lack of nntice, asmiming the trial judge was on his
anntal vaestion aver the Labor Day holidays, that a telephone
inquiry produesd no response, that their notices of a motion
for new irial indieated Tor the first time & Judgment had heen
Aled, nnd that they then d:hgrnt!y Taraded t}mr motmn for
reliel from default. '

{18] Id--Time of Filing—Relief From Defaslt.—In mling ok a.
wwtion for relief for Fuiturs to fle tnmelv oant bills, it ia for
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the trial court to determine ail confliete in the testimony or

sifidavita in support of ar opposition to the wmotion; when
there is a confiict, tie trin] court's deterinination is conclusive
on appeal, L

{17} Public Works-—Rights and Liabilities of Contractor.—Io a

_ eify's action for breach of eontract against a pubiie works
contraetsr and its aupplier, no error appeared in denying the
city recovery frois the supplier where sufficient evidence sup-
ported Andings that the wiy’s misrepresentatione ny to soil
sonditions wore the soie proximate couse of the failure of the
project; srer if the nlleged agreement between the contrastor
and its mpplier for indemnity againet jozsea could be econ-
struzd as including, for the eity’s benefit, a gunrantee of the
adequecy of the aupplier’s piping for installation nnder soil
eonditions as represented, the €ity’s misrepresentation of those
conditicns wosld rolisva the supplier,

[18a, 18b} Intsrsmt—Time From Which Intarest Bast.—Whero a-

eontractor's completion of a Nowerline for a city was not
xeceptable on the completion date, thwagh the . eontrector's
performanee could ba deemed to have been preventad by the
eity’s misrepresentations us to 90l eonditions, Civ, Code, § 9287,

. did oot allow for the contractor's resnvery of interest ngaingt

the ity prior to judgment. |
_ [18] H-Liability of Public Extity: Yime From Which Intarest
! Ruan—tnder Civ. Code, §3287, eoncerning the recovery of

titied to drmagen, interest exninot be awarded from the day on

“which the right to recover is vested where the amount nf
: - damages easnot be sserriaineéd exeept by the resolution -of
P conBigling evidence. B :

{20] T4 —Time From Which Iaterest Runs—In an action for

- hreach of sn expesss-contract for the perfarinanes of servives,
-intersst in not recovernble prior to jodgmeni where, besnuse of
dafendant's prevention of performanee, the amount due ¢annat -
ho fomputed by the contrael ferms, thereby rendering the
damages vncertain and inespabie of being rxmade certmin by
ealeniation. :

{21] Gowte—TItems Allowable—Attorney's Fest: Municipal Corpo-
rations—Contracte—Law ' ~-Tn 0 city's aetion sgainst
the sarety on the bond of a public works sottractor, the ity

Lo was ueither & political mibdivision nor pn sgeney of the alate
Lo from whotn the surety might resdbver attorney’y fees pursueat
. - ta Gov, Code, § 4207, S ' :

APPEAL from a judgment of the Superior Court of San

Benito County. Edward L. Brady, Judge. Reversed in part
with directiona and afirmed in part,

interest from u debtor, incleding a publis entity, by ond en- -

i
|
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Congrruerion Co,
ek C.ad 937 87 Cal Rptr, 7, 434 P24 481)

Action by city for breach of contract and croas-action for
damages for misrepresentation of seil conditiona, Judgment

. for defendant affirmed in part and reversed im peart with

direetiona,

Donald A, Way, City Attorney, J. 'T. Harrington and Wi
tiam B, Boone for Plaintiff, Croms-defendant and Appeilant.

Steel & Arostegui and Robert W. Steel’ for Defendant,
Cross-complainant end .ﬁ.ppeﬂ.mt and for Defendant and Ap-
pellant.

Theten, Marrin, Johnson & Bndges as Amiei Cariae on be-
half of Defendam, Cross-complninant sad Appeliant,

Brndford, Cross, Dabl & Hefner and Loren 8 Dah) fm- .
Defendant, Cross-defendant and Respondent,

PEEK, J.*—On these appeals the City of Salinas disputes
findings that it misrepresented soil conditions to the damage
of Souza & McCue Construction Company, its general eon-
tractor under a 1958 contract for thé eongtruction of a sewer.
Lina, .

The aetion waa commeneed by the eity for damnages for
Bouza’s alleged breach of the contraét. The eity also sought to

resover from Souza’s surety, the Astna Casualty & Surety -

Company, and from Armeo Drainage & Metal Produets, Ine.,
a supplier of products to Souza. In & pleading denominated &
eroms-complnint, Sonea sct forth causes of sction against the
eity for the recovery of the balanes silegedly due under the
eontract, and 2 common count for goods and servieea. Sousa
also cross-complained against Armeo, alleging that the Intter
guaranteed performance of piping it supplied and had prom- .

. ised to indemnify Souza for any lpsses. After the eity an-

swered the eross-compluint, the trial court refused to allow
Souza to amend to inelude causes of action sgainst the oity
for fraudulent misrepresentation anid breach of implied war-
ranty of site eonditions. We granted.a writ of mandate dirvect-
ing the trial conrt to allow the filing of such rn amendment.
{Souza & McCue Congtr. Co. v. Superior Court (1962) 57
Cal,2d 508 [20 Cal.Ripir. 634, 370 P.24d 333].)

*Retired Asoctate Justive of the Buprainu Court sitting under asstgn-
ment by the Cheirman of the Judicial Couneil.
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At the conclusion of the trial the evurt found that the city
materially misrepresented soit conditions by failing to inform
Souxa and other bidders of unstable conditions known to it,
that the city intended that Bonza prepare s bid based on
such misrepresenintions, that Souza reasonnbly relied on the
‘misrepresentations in bidding on the contreet, and that Souza
- should recover damages in the amount of $124,106, a8 proxi-
mately caused by the city s fraudulent breach of contract. All
other elaims for roliel were denied. On this appeal, the eity’s -
main contention iz that the foregoing ﬂndmgs and the judg-
ment based thereon, are not gupported by the evidence.

There was considerable testimony that the city’s chief en-
gineer in charge of the project, and other offieisle involved
therein, kad knowladge, from their general krowledgo of the
city and from past pruject experience, of highly uvstable con.
ditions existing in the subscils along:the plotted Line of the
sewer. They knew that particularly diffieult conditions were
likely to be encountered in an extensive slough arer which the
route crossed. There was slac evidence thot the chief enginesr
directed mn independent testing firm to take borings at pre-
seleeted apacings and loestions which avpided the ares of the
 grentest unsettled eonditions; that the methed of taking the
tests was misleading; that the reports of these boring tests |
were sent to bidders only s few days before the opening of
~ bids, and that while it would have been proper practice to
warn bidders of anticipated diffieult conditions, the city off-
eials did not do g0,

[11 1% is the general rals that by failing to impart its
knowledge of diffienlties to be encountered in & projeet, the
owner will be Jiable for misrepresentation if the confractor is
anable to perform meeording to the sontract provisions, (Ses
United States v. Spearin (1918) 248 U8, 182 [63 L.Bd. 168,

- 39 B.Ct. 591 ; United Rtates v. Allandic Dredging Op. (19&)}
253 1.8, 1, 1112 (64 L. E4, 735, 40 B.Ct. 423]; Gogo v. Los
Angoles M Conirol Digt, (1941) 45 GalAppm 334, 338,
341-342 {114 P.2A 65]; A. Teschert ¢ Som, Ine. v, Stots of
California ' (1965) 235 CalApp2d 736, 755 {43 CalBptr.
2251.)

In a factually similer case, the contractor encountered “tan.
. umusl guantities of quicksand and extensive sudsoil water con-

ditions whieh had not bsen shown on the plans or specifica-
tions . . . information as to which, although known to it, had.
been wzthhe!d by the eity.” ('F'aimhm v. City of Adriom

s
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Coxrrrucrion o,
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{1956) 4T Mich. 530, 533 (79 N.W.2d 883],) An award nf
danmnges was affirmed because, ns stated at page 534: *“The.
withholding by the city of its knowledge . . . resniting in
exeersive cosl of :-cmstructmu, forms .1ctmnable basis for plain.
i’z claiig for damages.”

Ilore, the city argues that provisions in the contract speci-
ﬁr.ltmm. requiring that the bidders ‘‘examine earefully the
site of the work,”’ and stating that it s “mutually agreed
thal the submission of a propozal shall be eonsidered prima
facie evidence that the bidder has made such examination,'’
prevents g hohling that the city is liable for the consequenees
of ita fraudulent representation. 8] Mowever, even if the

. Janzunpe had shecifically direeted the bidders to examine sub-

soif conditions, which it did not, it is elear.that sneh general
provisions winnot exense a governmental ageney for it active
enncenlment of conditions. {See, eq., United States v. Atlan-.
tic Dredging Cu., supra, 253 US. 1; Uniled Btates v. Spcarm.
supra, 28 U8 ]'%2 : Chrighia v, Umn < States (1915) 237 UK

234 {7 L.EdJd. 933, 5 8.Ct. 563]; A. Tcichert & Son, Ine. v
State of California, sniprs, 238 Cal. App 2d 736.)

The city further argues that beeause it entered into a modi-
fication of the contract after Souza encountered iritial sab-
surface diffieulties, Bouza wuived any elaim poing to fraad-
ulent representations. The modifieation provided for the use

_of imported roils for side suppoft and backing material, ex-

tended the time and adjusted the contract. price, This came -
about when the purties became aware that the native soils
wonld not sapport the sewcrline, At that time Sousa, however,
was still not aware of the eity’s knowledge, nor did it have
knowledue of its awn, of the unstabls conditions that might be
expected fo beeome increasingly grave us the line was furﬂu.-r
extended.

[3] ‘'the modification provided that ”the parties . . .
have finally decided to settle and compramise all of their
differences and sottle their dirpute by this eompromise agree-
ment.”’ The only dispute that had arisen at that point did

‘not involve the cunsiderable quicksand problems that Suuzn

was to face during the vemsinder of the projeci, and con-
corned chiefiy the inability of native soils fo meet tlic pompac.
fion requirements of the original contract, That ugreciment
eould hardly be deemed to have settled a dispute over prob-
lems of which the contractor was not- yet aware, and whiel,

~ perforen, the partics eenll nat kave intended fo inelude in the
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-ngrﬂement (Sre erm 7. Sttﬁwatrr Land & Caitle Co. (19333
217 Cal. 474, 482 {19 P.2d 785); Worficld v. Richey (1959}
167 Cal. App.2c1 93, 98 [334 P.2d 101].)

The modification agreement also previded that '"‘the comn-
tractor expressly agrees that it has now fally, thoroughly, and
completely -examined, -ingpected, and familiarized iteelf with
all matiers and things relating to said contract, ahd the speci-
fications thereof.’” At the time of the modiffieation the pipe-
line had not yet begun to eneroach upon the areas of greatest
difficulty. The trial eourt found that nothing that Souza had
dope on the job prior to that date, and no mdepqndent infor-
mation then available to it, dweloaed to Sounxa of reasonably
should have disclosed the exutenee of the extenswe uastable
conditions suon to be encountered.

[4¢] The clause calling for and representing ﬁmt the eon-
tructor had wndertaken a full examination and inspeetion of
‘‘all mstters and things relating’’ to the contract does not
bar the contractor’'s claim of reliance. Reliance generally is &
question of fact (see Elkind v. Woodward {1857) 152 Cal

~ App.2d 170, 179 (313 P.2d 66]), and any investigation under-

taken may vel] have been imperfect because of the preexisting
and continuing wisrepresentation by nondwe'lomre {Bee

* Shearer v, Cooper (1943) 21 Cal23 695, 104 [134 P.2d 764) ;

Sanfran Co. v. Rees Blow Pipc Mfyg. Co. (1959) 188 CalApp.
24 191, 208 {335 .2d 995].)

The trml court could properly find that the mure:muenh-
tions of the city eontinued to be relied upon by ﬂw contractor
during and subsequent to negotiations over the modtﬁcntmn,
despite the mveatlgatmn clavse, and Gespite the fact that the
parties bad engaged in & dispote involving the alleged falsity
of anothier of the city’'s representations—the compactability
of the native soils specified for use as backing material (Cf.
Shearer v. Cooper, supra, 21 Cal.2d 695, 703-704 ; Sanfran Co.
v. Rees Blow Pipe Mfg. Co., supra, 168 Cal. App.2d 191, 208.)
[8) . The exculpatory provisions in the modification sgree- :
ment must fall for the same reasons that the provisions in the
original contract could not excuse the fraad of astive conceal-
ment. (See, eg., United States v. Atlantic Dredging Ce.,
supre, 253 U8, 1.)

The city next argues that the trial court did’ lmt properly
find the amount of damages, amerting that there was no com.
petent evidenee to support the amount found. 6] There is
no requirement that the trial ecurt set out either its computa-
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tions, or tha particular cvldanmﬂ upen which it may hn\re Te-
Yied in determining the amnunt of damages. {Sec Follaher v.
Midwood Consir. Co. (1961} 103 Cal App.2d 640, 649 {15 Cal.
Bptr. 292].) [7] Nor is an appellate eourt eoncerned with
the woight of testimony, partieularly with voference to the
amount of damages. (Neel v. Sen Anfonin Community Hos-
pital (1959} 176 Cal.App.2d 233, 235 {1 CalRptr. 313].)
[8] “'The pertinent inquiry is whether there was substan.
tial support in the evidence for the finding as to domages,’’
{Gollaher v, Midwood Constr. C'o., supra, 194 Cal. App.2d 640,

649) and the appellant has the burden of {lemonstrating that
the determination as te the amount of damages was erroncous.
{ Vincland Homes, Inc. v. Barish {1956} 138 Chl. ﬂppﬂd 47,

. 760761 {292 P.2d 941].)

[9] BSouza intreduced business records and testimony as to
actnal!, reasonable costs, and estimated eost of the project

-prior to its discovery of misrepresented eonditions, The eity

objeeted to the introduction of some of the evidenee, but- did
not ehailenge the valuation of sny particular item, and did
not introduce any evidence of its own to controvert the vala-
tions by Souss and its witnesses. As on ‘‘ 'appellate court
must accept ns true all evidence tending ko catablish the cor-
rectness of the finding[s] a8 made, taking into account, iy
well, all inforences which might reasonably have been thought
by the trial court to lead to the same eonclusion’ " (Bml‘e Y.
Chrosiowsks (1956} 46 Cal.2d 444, 445 [296 P.2d 545]), in the
instant case the evidenve introduced by Souza must be deemed
eufficient. . : _

{10a] .Asto the actual damages, the trial court determined
the fair and reasonable cost of the actual performance, mul
what it would have been in the absence of misrepresentation,
and also determined that the difference wus due te the mis- .
represontations of the city. To the fair And reasonnble value
of the services and mafctinls the enurt aslded 10 perdent there-
of a8 compensation for the contruetor's indirect overhead ox-
penses, and in addition 15 poreent of the fotal a5 compensa-
tien for the profit 1o which the contrictor wus deemed to be
cntitled. Such messure of recovery has been held proper
cases imvolving the misrepresentation -of site eonditions,
( Fehlhaber Carp. v, Uniled Stales {1957 133 C1.CL 5671 [151
F.Bupp. 817, 823-5201; Pat J, Murphy, Inc. v. Drummond
Dolomite, Inc. (E.D. Wis. 1964) 232 ¥.Rapp. 509, 5’6-52?}

»oM—-8
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However, for reasons which we now discuis the measure of
dnmages was otherwise improperly determined.

During the trial the city nsserted that evidenee of damagen
should not have been admitted beeause diseovery had been
prohibited and evidence barred as to an alleged. compromiss
agreement between Armeo and Souza. Thax agreement -is
claimed to have compensated Souza in whole or in part for the
futnages it sustzined due fo the city'™s allgged breach. The
eity now maintaing that recovery against it wou!d emnunt to &
double recovery for Souza.

[11] Wlen an injured party receives ecmpensatmn for his
losses from a collateral sonree *‘wholly independent of the
tortfeasor,”” such payment generally does npt preclude or re-
duce the damages to which it is entitled from the wrongdoer.
{See Ankeuser-Buach, Inc. v. Starley (1946) 28 Cal23 347,
340-350 {170 P.2d 448, 166 A LR, 198]; see also Lewis v.
C'ounty of Conira Coste (1955) 130 Cal. App.2d 176, 178 {278
P.ad T66].} Tt is the c¢ity’s coutention that because Souza
vrosscompinined - against both the eity and Armco, aleging
that each was linble for purported damnges; any recovery by
Sonza froni Armeo would not be from a sourde wholly mﬂepen -
flent of the wrongdoer, and the sa-calied collateral sonvee rule
doea not epply. (CL Lawrenzi v. Vreaniean (1945} 25 Cal2d-
80%, 813 (155 P.2d 633).)

Tt is Souza's theory, however, that any reem'ery by it from
the eity will be for damages due to the fraudulent representa-
tion of conditions hy the city, whereas the.elaim agninst Arm-
co was not grounded in the eity s miveonduct. Although Arm.
o was joined in the cross-complaint, it was sued on elaims
haseil on the breacl: of independent ngrecments botwoen Sonza
ami Armes, in thet Armeo as a supplier and subeontracter
had furtished and suppled defective matona!s end workman.
ship in the laying of the sewer pipe, and his eovenanted to
indemnify Souza-for jomeea resulting therefrom. The allega-
fions of the eross-complnint against Armeo, it is claimed, ex-
pressed completely scyvetable theoriea of recpvery and nll{-gml
vrongs completely different from those alleged agninst the
vity, (Cf. Ask v. Mortensen (1944) 24 CaL?tl 634 [150 P.2d
8761.)

The coliateral source rule hay penerally bem apphied in tort
an distingwigshed from contraet cnses (sce Maxwell, The Col-
lateral Sowree Rule in the Amerienn Law of Damﬂgrs {1962)
46 Minn L. Rev, 669, 672, fn, 10; United Praff-du'c Workers v,
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Ford Motor Co. (1955) 228 F.2d 49, 54 [48 AT.R.2d 1285]),
for the reason that in a contract sctting it is intended only to
yestore the injared party to the positioh he would have ocen-
pied in 1he absence of the breach (see Blair v, Uniled Biaids
(1945) 150 F.2d 676, 678}, whereas such a policy would ne. .
gote the deterrent effect of an award apainst a tortfeasor, We
have already held that the nature of the cause here asserted
by Souza is contractual. (Souza & McCue Constr. Co. v. Supe-
rior Court, supre, 5T Cal2d 508, 511). However, the rule has
nevertheless been applied in certain instanees where the claim
i basieally in contract {Gusikoff v. Republic Storege Co.

" {1934) 241 App.Div. 889 {272 N.Y.8. 77]; Waumbre 3ills,

Ine. v. Bahnson Scrvice Co. {1961) 103 N.H. 481 [174 A.‘;!d
£39)), particnlarly where the breach Has a tortious or wiiful
flavor {Mariin While v. Steam Tuy Mary Ann (1848) @ Cal

462 [65 Am.Dee. 523]; Kovalaris v, Anihowy Bros., Ine.

(1963) 217 Cal. App.2d 731' (82 Cal.Rptr. 203]). Tn the in-
stant case the gist of the eity’s conduct sounds in deceit,
resulting in a frandulent breach, and might, for some pur.

- poses, have been treated as an action for relief grounded on’

fraud. {Gregory v. Spicker (1895) 110 Cal, 150, 153 {42 T
576, 52 Am.St.Rep, 70].) It ia pot necopsary, howner, that we
reaeh the issue of whether the fraudulent breach of & contract

~ in gdme gettings would justify the application of the collateral -

source role {see United Prolective Workers v, Ford Mator
("o, supra, 223 ¥.24 49, 54; Note, 48 A LR.24 1293), np we
are compelled. to conclude that the rale is net apphicable
against a public entity for the reasens which next follow. For

- these snme reasons we express no views ag fo whether Armev,

upon a full disclosnre of all materinl facts, would be & collat-
eral gource within the menning of the rule in a setting where
it was applicable, (See Ankeusor-Busch, Inc. v, Starley,
supre, 28 Cal 24 347, 351.)

It is manifest that & public entity normally does not act or
make its funetional decisions through the whole bty of those
who may be deemed to compose it. Rather it neerssarily acts
in the performanece of its varions fonctions throngh public
officials and representatives who have no greater proprietary
interest in the entity than does any citizen or taxpayer.
Shonld the eonduct of guch official br reprisentaiive cause
damage to those with whom they are dealing the general rude
has been that the pablie entity would ineur no lisbility, under
the doctrine of governmental immimity. [12] Alhough
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many statuiory and other isroads on this doctrine have been.

made {see Muskopf v. Corning Hospitel Disf. (1261) 55 Cal.

24 211, 216218 [11 CalRptr. 89, 350 P.2d 457]), the levying

of punitive damages against a pablic entity has aot been
autlorized.! To do se would impese an unjust burden upon

the innocent taxpayer without dircetly penalizing the wiong-
deer.. The punitive parpose woukld thos be frustrated. ' We have
seen that the collateral souree rule is pubitive in natore
(United Protective Workers v. Ford Motor Co., supra, 223
F.20.49, 54; 2 Harpor & James, Law of Torts, $26.22, p.
1345 ; Fleming, The Oollaieral Svurce Bule and Loss Alloea-
tion in Tort Lew, B CalloRev. 1478, 1352.1484), and the

_ theary of its applieation in the instant case would be that

beeause the city s actions wers wilfully frandulent, a desir-
nbie punitive and preventative effect may be pbtained by mak-
ing the wronadoer pay damages for sn injury which way have
been already compensated in whole or part.  [13] As we
cannot impose on the eity any measure of dircet damages

-which are punitive in nature, it nccessarily follows that we
are foreclosed from doiny it by an indirect and collateral

rovte. i .

[10b] Although the judgment herein fairly purports to
represent. the damages caused by the city’s breacl; neverthe-
less we cannot conclude that it represents the uncompensated
damages to Souza, which genernlly is the proper measire of
zn award for breach of eontract. {Civ. Code, § 33005 see Che-
lind v. Niers {1948) 32 Cul.2d 480, 486-487 {196 P.2d 915).)

[14] A proper resolution of the legal relationships end
concomitant obligations, as betwesn Souza, Armeo and Salinas
can be reached only after full consideration by the trial court -
of all the evidence bearing on those guestions and its legal

1A wtututory exprossion of the then existing publie policy is found in
§ 818, Gov. Code, effestive gliortiy ufter the judgmeht herein. A8 a part

. of legialation extending the liability of publie entitics for the fortious

eonduet of public cuiplorees (Stats. 1043, ofi. 1881}, 3e1ion 818 provides

, s follgws: ** Notwithatanding any other providion of law, u pailic sntity
is wot ligble for dntunges awanrded upder Scetion 3294 of the Civll Code

or-sither damages impoved prima il for the sake of (rxample ind by way
of punishing Dhe defendant.”! (See nlse Goy, Cade, § B350 Sestibn 418

is cxplained by the California Liw Revision ormmiseion on the ground -

thini *“such damgges are imposed 19 punish a defenddnt for apjiression,

. feand or malice, They afe inappropriste wherd) a public entity s

iavolved, sinee they would €401 epon the Inmpecnt taxpayere’’ (4 Cal.
Law Rovizion Com, Rep. (i863)} Reconunendation Relating to Sovereign
Immunity, p. 917} . :
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eﬁ‘ect on the pagition of the parties. Aveordingly, it was ercor
not to permit diselosnre of {he Armeo-Souza agrecment.

The eity’s further contention that evidonce as to the ecom-
promise agreement shonld have been admitted for the addi-
tionnl purpose of zmpmrinnn some of Souza’s witnesses need
not be eonsidered in view of sur concingion that the nature of
the agreement must otherwise be ilisclused for n proper deter-
mination of the measure of damages.

[18a] While a redeterniination of the measitre of damages
will necessarily require the refiling of Sonza's cost hilf,
shoulidl en award he made in its favor, it iy mevertheless ap-
propriate that we now consider the city’s elaim that the eourt
improperiy granted Armes’s, Aetna’s and Souza'’s motion for
relief for failure to file timicly cost bills (Code Civ, Proe.,
§ 1033), as such claim is applicable to the instant Judmnentx
in favor of Armed und Aeina and may be réassertwl in cennee-
tion with filing for the samie costs as n part of Souza's new
cost bill, Code of Civil Procedure, section 473, permita relief
when & party demonstrates **mistake, inadvertance, surprise
or cxeusable noplect.”” Tt appears tinat specinl hearings were
had on proposed findines, comclusions, and Judgment that
revired findings, conclusions and judgment were sent to the
Arial judge and all eounsel on Augast 10, 1963 ; that Tespon-
sible counsel, all being from diferent towns from that in
which the currt was Incated, expected to be notified when the
documents were signed and filed ; that they were not unduly
concerned when no notice wos received ov er thé Labor Day
botidays ns they assumed the trizl judge was on hig annual
vacation ; that a telephone inguiry produced no response ; snd
that on September 16, 1963, they received notices of & motion
for a new irial, indieating for the first time that judgmens
had been flled, and that thereafter they diligently pursued
theirmoation to have their defunlis set avide,

[18] While the foregoing matters rre disputed and other
fncts were urzed in oppoqztmn to the ;,rnntmg of relief, ‘It is
for the trial court to determine all conflicts in the testimony
or affidavits . . . and if there is n confliet the detorminntion
of the trinl ecourt is conelusive on appeal.. . .”" {Lmz v.
Lopes (19680355 Cal2a 54, 62 [10 Cil.Rptr; 161, 358 . P.2d
2891.% [15b] Under the eirenmstances the determ:natlotl of
the trial eourt was hot beyond its diseretion,

[17} The city finally contends that the court erred in con-
‘cluding that Armeo was not liable to the city. There iz suffi-

rs
[
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cient evilenece in the record to support findings that the city’s
misrepresentations were the sole proximate cause of the fail-
nre of the projeet. Bven if the alleged agreement between
Souza and Armeo could be construed as including, for the
benelit of the city, a guarantee of the sdequacy of Armeo’s
piping for instsllation under soil conditions as represented,
the eity's misrepresentation of those conditions would relieve
Armeo. No error appears. o

[18a] Souza, ns on appcllant herein, contends that the
trial court erred in refusing to award interest in the amount

of dumages found to be dae, Although the damages must be

reddetormined, the contention now raised will bear on any new
award, Souza claings that interest should run from September
18, 1939, the date of the amendment of Civil Code section
287 alluwing For the ficst time interest on an nward against a
public entity. That section provides in part: “Every person
who is entitled to recover damages certain, ur capable of being
made eertain by caleunlation, and the right to recover which is
vested in him upon a particular day, is entitled also to recover
interest thereon from that day. . . . [18] But where the
amount of damages cannot be ascertuined except by the resola-
tion of conflicting evidence (see Lincman v. Schmid (1948} 32
Cal2d 204, 212 185 I".24 408, 4 ALX23 1380]), interest
cannot be nwarded under section 3287, (Coughlin v. Blair
(1953) 41 Cal.2d 587, 604 [262 P24 365).} [20] “‘Even if
there is an express contraet for the performunce of services
and the action ie for & breach thercof, if, becowse of defend-
ant’s prevention of performance, the amount due cannot be
eomputed by the contract terms, thereby rendering the dam-
ages uneertain and ineapable of being made cortain by ealeula-
tion , . . interest is not recoverable . . . prior to judg.
ment,” (Parker v. Maser Brewing Co, {1960} 180 Cal.App.24
630, 634.635 [4 Cal.Rptr. 823] ; see also Kiugsbury v. Areadia
Unified School Disi. (1954 43 Cal2d4. 33, 4344 [271 P.24
401.) [18b] Bouza completed the line or a dete certain, but
the line was not then seceptable. Although thot performasice
may be deemed to have been prevented by the eity's misrepre-
sentations, the siatute, xs construed, does not allow for the
recovery of interest against the eity prior to judgment.

[21] Aetna, also an appellant herein, contends that the
tria} court erred in refusing to grant reeovery for its nitor-
noy'’y fees, elaimed npder Government Code section 4200 et
seq. The cited sections provide for the posting of a contrac-
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tor's bund “hnn work is to e Sone “for the Shne ot any
politieal subdivision or sgeney of the State.’’ [Gw Cocle,
§4200.) It is Turther provided that in any action againag tho
sirety upon the bond, the éourt shall awrrd reasonable at-
torney foes to the prevuiling paity. (Qov. Codey § 42070 Tt is
conceded, however, that the seetion appliex to the state only.
or any politieal subdivision of the state, nnd that n munieipal
corpevation sach as the City of Balinas {s not within those
entogories, [Ree Abbatt v. 'ty of Los Angeles (1958} 5D Cal.
2l 43R, 467468 [326 .24 4B4{.} Acina scoms t0 contend that,
Beeause the Balinas Uity Charter is silent on the guestion of
contracting eonuditions for sewer indlalations the general laws
of the staie may apply, and the city thus foils within the eluss
of a **political subdivision or ageney of the State.”’ The eon-
tention cleariy is without merit, ' .

The judgmeni is reversed anly fur the limited purpese of
redeteravining and awarding to Bouza the amount of com-
pensable damages proximately eaused by the eity's frandu-
Tewt breach of its contract with Souza, in aceordance with the -
viewy exprossed herein, On remand the trial m;urt, as to that

limited] issue, s direeted to take wdditional evidenee, make

whatever findings and conelusions it may deend proper in as-
rordunes with the foregoing views, and to niake s award
aeeordingly, Sonza may file its cost bill for all proper costs, -
ineluding both those sosts heretofore incurred and those costs
ineurred on retrisl of the limited issue. In all other reapects
the judguent is al’ﬁnnﬂl Each party is tc bear its own costs
on this appenl.

Troyaor, C, I, McComb, J., Deters, J., Tob:i'iner; J., Mask,
4., and Barke, J., concurred. '

The petittons of the plaintift and crvoss-defendant and the
dofendant and cross-coniplainant for a rvhvarmg were denied
Aprii 19, 1967,

N
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" EXHIBIT II
HELFEND v. SOUTHERN CaL. Rapm TRANSIT [;’):S’r. ' 1
2CM1L, Cal.Rptr, . P.2d

[L.A. No. 25688, In Bank. Feb. 18, 1970,

JULIUS J. HELFEND, Plaintifl and Respo ‘o, v,
SOUTHERN CALIFORNIA RAPID TRANSIT DISTRICT et al.,
Defendants and Appellants. ‘ .

SUMMARY

Plaintiff observed the car in front of him preparing to back into a parking
space and signaled the traffic behind him of his intention to stop. ‘A bus
approaching in the same lane pulied out to and sideswiped plaintiff’s

- vehicle, knocking off the rear view mirror crushing plaintifl’s arm,
which had been hanging down at the side of his car in the stopping signal
position. In a tort action against the transit district, a public entity, and the
bus driver, the jury retarned a verdict of $16,400 in- plaintifs favor.
(Supcnor Court of Los Angeles County, Otto J Menne, Judge.)

On appeal, defendants contended that the lrFal court committed preju-
dicial error in refusing evidence that a portion| of plaintiff's medical bills
were paid from a collateral source, and also that the trial court erred in
denying defendant the opportunity to determing if plaintiff was compen-
sated from more than one collateral source for damages sustained in the

actident. The Supreme Court affirmed the ju concluding that when
a torl victim receives partial compensation from 1
entirely independent of the tortfeasor, it is pr
follow the col.laterai source rule and foreclose

ing of the jury, as to the nature and extent of plaintif's insurance coverage
in the absence of any proper offer of proof that such information bore a
proper relativnship to the issues in the case. (Opinion by Torbiner, Acling
C. J., expressing the unanimous view of the court.)

[Feb. 1970}
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HEADNOTES
Classified to McKinney's Dipest

{1)

{2)

3

L)

{5)

Damages § 29—Compensatory Damageés—Mitigation of Loss.—As
related 1o the coliateral source rule, that compensation to an injured
party from a source whoily independent af the tortfeasor should not be
deducted. from damages ctherwise coliectible from the tortfeasor, the
origin of such mmpensanun conatllutc}- a completely mdt.pcndcm
source, where plaintiff in a personal m]ury action receives henefits
from his medical insurance coverage uﬁly becanse he has paid the
premiums to obtain them.

Damages § 29—Compensatory I)lmag Mldgatmn of Loss,—The

collateral source rule, that an injured party’s compensation from a
source wholly irdependent from the tortf¢asor should not be deducted
from damages otherwise collectible from| him, as-applied to benefits
from medical insurance coverage, embodies the concept that one who
invested years of insurance premiums to assure his medical care should
receive the benefits of his thrift. The tortfeasor should not garner the
benefits of his victim's providence. ‘

Damages § 29—-(‘.umpenntory ‘Damages—Mitigation of Loss.—The
coliateral source rule, that an injured party’s cempensation from a
source wholly independent of the tortfeasor should not be deducted
from damages otherwise coilectible from him, expresses a policy judg-
ment in favor of encouraging citizens to hase and maintain insar-
ance for personal injurics and for other eventualities.

Insurance § 233-—Subrogation.—An insured plaintiff who recovers
damages frem the tortfeasor receives no double recovery, since insur-
ance policies increasingly provide for either subrogation or refund of
benefits on a tort recovery; and the collateral source rule, that an

injured party’s compensation from & soyrce wholly independent of

the tortfeasor should not be deducied from damages otherwise col:
lectible from him, simply serves to by- pass the antiquated doctrine
of nonassignment of tortious actions and permits a proper transfer of
risk from plaintiffs insurer to the tortfeasor by way of the victim's
tort recovery. o ' _

+

Damagcs § 29—Compensatory Dnmages——Mingahon of L.os.—Even
in cases in which subrogation or a refund of benefits is precluded or

[Feb. 1970]
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(6)

)

(8)

waived, the collateral source rule, that an mjpred party's compensation
from a source wholly independent of the tortfeasor should not be
deducted from damages otherwise collectible from him, performs
necessary functions in computing damages, in that the cost of medical
care often provides a measure for assessing plaintifl’s general damages
and the rule partially serves to compensate or an attorney's share of
plaintiff’s recovery. . .

Evidence § 181—A dmissibllity—{nsuratce Against Loss.—The trial
court properly followed the collateral son+ce rule, that an injured
party’s compensation from a source wholly independent of the tort-
feasor should not be deducted from damages otherwise collectiblc from
him, and foreclosed defendant from mi_tig:}ng damages for personal
injuries by means of collateral payments whese plaintiff received partial
compensation for his injuries from medical :#mm coverage entirely
independent of defendant.

[Right of tortfeasor or liability insurer to mdu for amounts already
disbursed to injured party under medical payments in liability policy.
note, 11 A.L.R3d 1115 : .

Damages § 29—Compensatory Dasx
of Californin § 74-—Actions—Colinteral Rule.—The collatersl
source tule, that an injured party's com n from a source wholly

independent of the tortfeasor should not be deducted from damages
otherwise collectible from him, is not simply punitive in natore, and
the rule applies to governmental entities, as| well as to all other tort-
feasors. (Disapproving any contrary indications in City of Salinas v.
Souza & McCue Constr. Co., 66 Cal.2d 217, 226-228 [57 CalRptr.
337,424 P.2d 921].) ' '

{See Am.Jur.2d, Damages, § 206 et seq.]

Evidence § 181—Admissibility—Insurance | Koss.—In a per-
sonal injury action against a public transit district and its bus driver,
the trial court correctly refused to permit any inguiry, within the

~ jury's hearing. as to the nature and extent of plaintiff's insurance cover-

age, where the defense failed to make any T attempt to invoke
the court’s discretion under Evid. Code, § 352, and offered no proper
proof that such information bore a proper relationship to the issues in
the case.

[Feb. 1970]
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Counska.

Victor Rosenblatt for Defendants and Ap[ﬁllan'ts.

John D. Maharg. Courty Counse! {Los Angeles), ard Peter R. Krichman,
Deputy County Counsel, as Amici Curiae’ on behalf of Defendants and
Appellants. : '

Caidin. Bloimgarden & Kalman and Newton Kalman for Plaintif and
Responderl. :

OPINIGN

TOBRINER, Acting C. J.—Defendants appeal from a judgment of the Los
Angeles Superior Court entered on a verdict in favor of plaintiff, Jufius J. Hel-
fend, fcr $16,400 in gencral and special damages for iniuries sustained in a
bus-auto collision that occurred on July 19, 19635, in the City of Los Angeles.

We have concluded that the judgment for plaintiff in this tort action
against the defendant governmental entity shouid be affirmed. The trial
court properly followed the coltuteral source rule in excluding evidence
that a portion of plaintiff"s medical bills had becn paid through a medical
insurance plan that requires the refund of bepefits from tort recoveries.

I. The facts.

Shortly before noon on July 19, 1965, plaintitt drove his car in central
Los Angeles east-on Third Street approaching Grandview. At this point
Third Street has six lanes, four for traffic and one parking lane on cach
side of the thoroughfare. While traveling in the second lane from the curb,
plaintiff observed an automobile driven by len A, Raney. Jr., stopping
in his'lanc and preparing to back into a parking space. Plaintiff put out his
Jeft arm to signal the traffic behind him that he intended to stop; he then
brought his vehicle to a halt so that the othcr‘idrivcr could park.

At about this time Kenneth A. Miichell, & bus driver for the Southern

‘Califoraia Rapid Transit District, pulled out of a bus stop at the curb of

Third Street und headed in the same directipn as plaintiff. Approaching
plaintiff's and Runey's cars which were stopped in the sceond lane from the
curb, Mitchell pulled out into the fanc closest'to the center of the street in
order to pass. The right rear of the bus sideswiped plaintif’s vehicle,
knocking off the rear-view mirror and crushing plaintifi’s arm, which had
becn hanging down at the side of his car in the stopping signal position.

|Feb. 1970}
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An ambulance took plasatiff to Central Receiving Hospital for emergency
first 2id treatment. Upon release from the hospital plaintifif proceeded o
consult Dr. Saxon, an orthopedic specialist, who sent plainiff immediately
1o the Sherman Oaks Community Hospital where he received treatment for
about 8 week, Plaintifl anderwent plsysujl therapy tor about six muntbs in
wrder to regain normal use of his lefl arm|and hand. He acqulred SO per-
mancol discomfort but no permancat dn.#lbtlll}r from the injurics sustained
in the accident. At the time of the m]ury plaumﬂ was 87 years of age and
had a life expectancy of about {1 years. He owned the Jewe) Homes
Invesiment Company which possesscd ahd maimuined smalf re ntal prop-
crtics. Prior to the accident plaintiff had erfurmcd much of the-minor main-
tenance on his properties including some painting and winor plumbing.
For the six-month healing period he hireg a man 1o do all the work be had
formerly performed and at the time of the trial still employed him for such
work ax he himself could not undertake. |

PlaintiY filcd a tort action against the Sﬂuthu..rn California Rapid Transit
District, a public entity, and Mitcheli, an employee of the transit divrict.
At trial plaintiff claimed slightly more [than $2,700 in special damages,
incinding $921 in doctor’s bills, a $336.99 hospital bill, and about $45 for
medicines.' Defendant requested permisyion 1o show that about 80 percent
of the plnmnﬂ“\ hospital bill bad been paid by plainufT's Bluc Cross insur-
ance casrice and thot somc of his other! medical expenses may have heen
puid by other insurance. The superior Ldurt thoroughly considered the then
very recent case of City of Salings v. Souze & McCue Constr. Co. (19673 66
Cal.2d 217 [57 Cal.Rpir. 337, 424 P.2d/ 9211, distinpuished the Senza case
on the ground that Senza involved a cantract seiting, and concluded that
‘the judgment should not be reduced tn\the extent of the amount of insur-
ance paymenty which plaintiff received, The vourt ruled that defendamts
should not be permisted to show that plainuﬂ bad received medical coverage
from any coltateral sourde,

After the jury verdict in favos of plaintiff in the sum of $16,300, defead-
ants appealed, raising only two contentions: (1) The trial court commitied
prejudicial error in refusing 1o allow tc intraduction of evidence 1o the
effect that & portion of the plaintiff's medical bills had becn paid from a
collateral source, (2) The trial court eerpd in denying defendant e oppor
tunity 1o determine if plaintiff had been compesated from more than one
collateral source for damapes sustained in the accident,

e s T e AT At PR L A i 3 bt o e ‘. e mm emrm m mei s asaemn e i ey e rwa—

IThe pl.nnliﬁ cluinied speeial damages of $2.747 99 of which 8130299 represented
medicad expenses. 335 repair of plamill’s waich, wbom SEISM) expenses and costs
incurred ax 3 result of hiring dgother nun o do the sark plainhilf normath -
Tormicd, and $50 pluintiff's ~hare ot the autdmobife repair cosis.
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We must decide whethsr the collateral source rule applies to tort actions
involving public entitics and public cmiployees in which the plaintiff has
received benelits from hiv medical insunnice coverage.

2. The coflateral souree rade,

The Supreme Court of Californiu has fbag adhercd to the doetrine that
if an injurcd party reccives some compensation for his injuries from a
source wholly independent of the mrlft:uj!nr. such payment should not be
deducted from the damages which the plaintitf would otherwise cotlect from
the tortfeasor. {See, e.p.. Peri v. Los Angotes hunetion Ry, Co. {1943) 22
Cal.2d 111, 131 [137 P.2d 4311LY A recently as August 1968 we unani-
mously reaffirmed our adhercace 1o this doctiine, which is known as the
“coltateral source rule.” (Ne Cruz v. Reid {1968) 69 Cal.2d 217, 223-227
[70 Cal.Rpir. 550, 443 P.2uJ 242]; sce (.‘J,.t_v of Safinos v. Sowza & McCue
Const, Co., supra, 66 Cul.2d 217, 226 |

Although the coltaieral source rule remains gencrally accepted in the
United States,® nevertheless many other Eurisdictiuns‘ have restricted® or

2in Peri v, Los Angeles duaction By Co., sapra, 22 Cal.2d 111, 131, u case involy-
ing a aegiigently caused automuohale accident, :II:» courl said, “While it is'true that he
[plaimiff] reccived 52 per duy compensation whibe he was unahie to work, that sum
may mn e dedocted from Dis loss af sarnings, becamse it was received from an insur-
ance company under a pohicy owned and held by him. "Damages recoverable foe a
wrong are aot diminished by the fact that the party injured has been wholly or partly
indeminified for hiv loss by insurance e¢fected by him, and 0 the procurement of
which the wrongdoer did not contribute: . . . feitatioas).™

iSee Weni. The Coiluteral Source Rule Sun Subrogation: A Pluintiff's Windfall
{1963} 16 Oklaul Rev. 395, 397-410; see also{Fleming. The Cuilareral Source Rule
andd Loss Allocarion in Forr Law {19661 54 CiLL.Rev, 1478, 14821543 and fi. 10:
2 Harper & fumes, The Faw of Tors (19638 }up'p.l §2522 a p. 152 There are
muny sorts of coflidern? sources and u great varicty of contexts in which the “rule™
might e applicd. We o pressly Jo not comsider or determine the appropriuleness of
the rule’s applicaiion in the myriad of possible sinations which we have not dis-
cussed or which are wot presented by the facts of ihis cuse.

SAller o persodd in which it sppeared thin the couns of the United Kinpdom. the
country of the rule’s origin, would disivow it (see Browning v. War Office (1963)
t QB 750)., the Homse of Lordy in Purry v. Cleaver (1969) ) WLR. 821, has
recently resflirmed the rude and applicd il o o case of a tore viclim whn, following
the avtomebite accident in which he was disahlnrd. received o pemsion. {Sec Hradburn
v, it Western Ry, C1IRTH) LR, 10 Ex. 1. Ativah, Coflateral Benefits Agnin (1969
32 Mk L.Rev. 3970 Most ather western European nations have repindiated the rale,
(Sce Fleming., The Codlareral Source Rule and Loss Allocarion in Torr Law, supro,
54 CallL.Rev, {478, [120- 1484, 15161523, 15)5-1540)

5Fhe New York Court of Apgpeals has, for ckample, quite reasonably held that an
injured physician maty aot recover lrom o torifeasor for the value og medical and
nursing care rendered giatintoasly os a matier of professional couttesy. {See Coyme v.
Campbeft (19627 11 NJY 372 12306 NY.S2d 1, 18Y NE2d R91).) The dootor
ocwed al teast 3 moral obligation 3o reader graiioes services in return, if ever re.
quired; but he had aeither puid premiums for 1he services winder some form of insur-
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repealed it. In this country maost commentators Have criticized the rule and
called for its carly demisc.” In Sowza we took potg of the academic criticism
rule, characterized the rule as “punitive,” and heid it inapplicable to the
governmental entity invoived in that case.

We must, however, review the particular facts |oi Souza in order to deter-
mine whether it applics to the present case. The City of Salinas brought

' suit against Souza & McCue Construction Company, a public works con.

tracbrandmplpesnppﬁerforbmachofn ract 0 construct a sewer
pipe line, Souza cress-complained against the city, alleging fraudulent mis-
representation and breach -of implied warranty of site conditions; and
against the pipe supplier, alleging a guarantee of pecformance of the piping
and & prommc to indemnify Sowza for any Iu& s. The trial court found
that the city maienially misrepresented soil conditions by failing to inform
Souza of unstable conditions known to the cny hat with the city's knowl-
edge Souza relied upon the misrepresentations in bidding, and that Souza
te city’s fraudulent breach.

We heid that the trial court improperly dcuemlrined damages against the
city by refusing to atlow the city 10 show that the supplier had recompensed

PR —-1 ———

Wmmfeﬂdmyindncatmthalhew ldendeavortorr.puyum
wholnd venlusnuum: Thus this situation s from that in which frieads
and relm rmde nce 1o the mjumd plkintif with the expectation of repay-
mmom recovcr;él n that case, the ruly Has been applied, (Kimbalf v.

Northern E| C‘ . 225, 231 IIIJ P. 156} Syker v. Lawbr (1874)
'ggaiﬁﬁ)ﬂl .New\"&rtlm m"ﬂr:dmp}lanll:ﬂ&ﬁ‘ﬂna
easor oot el dungu showing in; would
m:d-&w nbv enum {1961) 9 NY!G!GZ{:I‘.! N.Y.8.2d4
M 17INE2d laeH e v. Lacey (1952) 113 Gad. App.2d 147, 1515152 {245
P.3d 672] (pe docs not reduce recovery); B h v. Market Sireet Ry. Co.

(1938) 29 Cal.App.28 641 647648 [BS P.2d 556); of. Groat v, Walkup Druyage &

Warchouse Co. (1936) 14 C‘lI.App 2d 350, 358-359 [18 P.2d 2001.) in these cases
the plaintiff had actually or constructively paid for the pension by having received
lower wages or by having contributed directly 1o the pension plsn.

%in recent years conimentators -have rally sed the rule. (2 Harper &
Jumes. The Law of Torts (1968 Supp.) § 2522, at p.| 152; see, e.g.. Fleming, The .
Caﬁcm'd Source Rule amd Loss Allocation in Tort Lew, supra, 54 Call.Rev. 1478:

ames. Social Insurance and Tort Liabifity: The Pro of Alternative Remedies
{1952] 27 NY.U.LRev, 537 Schwartz, The Co ! Source Rule {1961) 41
B.U.L. Rev. 348; West, Thr Collgieral Source Ruly Subrogation: A Plaintiffs
Windfall, supra, 16 Okiz, 1-Rev. 395: Note. Unreason {u the Law of Damages: The
Colisteval Source Rule (1964) 77 Harv L. Rev. 741} course, the nule constitutes
& valuable weapon n the plaintiff attorney's arsenal. (Averbach, The Colluteral Source
Rule (1960) Oluo S1.L.). 231} Orne commentator noted the criticism of the
rule. kut concludes: “For the present system. however,[the Ta'e seems to perform &
needed function. At the very Jeast. it removes some plex issues from the trial
scene. At iis best, in some cases, it operales us un instroment of whal most of us
would be willing to call justice.” { Muxwall. The Collatenat Source Rule in The Amer-
ican Law of Damages (1962) 46 Minn. L Rev, 669, 6 5.}

[Feb. 1970]
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Souza for some of the damages ceused by the city's breach. In this contract
setting in which the supplier Jdid not constilute o wholly independent col-
lateral source” we held that the collateral source rule cannot be applicd
against public entities because the collateral source rule appears puaitive in
nature” and punitive damages cannot be imposed on public entities,®

ln Lawrenzi v. Vrengian (19451 25 Cal 2d 806, 813 {155 P.2d 633, this court
held that “payments by one (orffeasor on uccoynt of a hann lor which he and
wnother yre cach liable, diminish the anount of the claim against the other whether
or pot il was so apeed at the tme of payment and whether the payment was made
before or atter judgmeni. Since the pluintiff con have but one satisfuction, evidenoce
of such paymests is admissibic for the purpose ofl reducing pro fanio the amount of
the dzmages he may ke entitled 10 recover ™ Huency, the nu'e applies only w payments
tha! come from a source entirely independent of [the torifensor and does nol apply
1o payments by joint tortfeasa:s or 1o benehits 1he plaintid receives from a torfeasor’s
imsurance coverage, (See De Cruz v. Redd, suprd, €9 Cal.2d 217, 225-226; e v.
Jockson {19611 57 Cal2d 57, 71-72 17 Cal.Rplr. 369, 366 P 2d 631} Turner v.
Mannon (19651 236 Cal. App.2d 134, 138-139 {45 CulRptr, BRI} Dodds v. Buck-
mett (1963 ) 214 Cal Appe2d 206, 212-213 (29 Cal.Rpir. 193] sec 2 Harper & James,
The Law of Torts (1968 Supp.) % 25.22, fns. 5-6) at pp. 153-154)

*For th: proposition that the coltbtersl source pile is punitive. Souza cited Unired
Protective Workers v, Ford Motor Ca, {Tth Uir, 1I95$) 221 F.2d 49, 54 (48 ALR,
2d 1285} which is cleurly distinguishable from I:E present tort case because it ine

volved the construction and application of a colleclive bargaining contract in which
the court found neither bad faith nor wilful misconduct sufficient 1o justify & messure
of damages other thun the compensation the discharwed emplovee would have re
ceived, punibive duamages, or prejudginent interest on damages, Sowzg oise cited
Harper & James, The Law of Torts {1956), section 2522, pages 1343-1354, which
concluded: “1f therefore a feeling of sevenge amnd resentment bas any place in the
law at &ll; it should certainly be hanished as far| us possible from 1he Jaw of civil
recovery, practicaliy as well as theorerically, In spite of this. we suggest. il has plaved
a larpe—though unrecognized-—part in justifying plaintifi’s double rccovery.” Al-
though we recognize that in the past a priniilive movalism may have engendered the
collate al sou ce rule 10 weve punitive ends, we suggest below that the ruls nxday
still serves not mere pupitive purposcs. but legitimate obiectives thal may or may not
survive the spread of a philosophy of social insurgace. Souze atw cites Fleming, The
Celluteral Source Rule und Loty Allocation in Test Law, sipra, 54 Cal.bL.Rev, 1478,
1482-1484. Professor F'emi~a seems conce-ped with the puaitive nalure of the col-
tateral source rule in cases in which the plaintifl 1eceives & double, treble, or multiple
recovery, He notes, howeser, that “The theory of subrogation offers 2 neat and well-
tried device for at once vindicating the prim-.iple|of imdemnity and reallogating the
Furd-n of the loss to the tortfeasor without, howpver, ipvolving him in maltiple Fin-
bility,” '(1d. at p. 149K.) Peofessor Fleming abso phserves thar arrangzments for the
refund of heaeflis, such as the one Tound in the present case, serve to avoid double
recovery and reafocate risk from plaintiffs insurer to the tortivusor or his insurer,
and possesses certain advantages over subrogation. (Jd, at p. 1526.) The phiimitl's
Blue Cross coverage does not present @ danger of double recovery beesuse of dts
refund of berciils provision and thus does not fa¥l within Professor Fleming's con-

" cern about the punitive nature of Jouble Tecovery,

¥See Governmenl Code section 818, On the issge of whether hability recompensed

by a coliateral source can ke inposed upon a pubhc entity, platnial cogently puints

out that such liabifity is mot imposcd upon the iInhocent taxpayers us Svwld sumes

{see City of Selincx v. Souzu & McCue Constr. Cp | supra, &6 Cab2d 217, 227), but

upon. the entity™s ipsures. O course the entity does pay the insurance premiums or
|

| . [Feb. 19701
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Although Souza's reasoning us to punitive damages might appear to
apply to private tortfeasors' us well as public entitics and to torts as well as
contract actions.'” we did not there consider the collateral source rule in
contexts different from the specific contractual setting and particular re-
lationship of the parties involved, We distinguished the present case from
Souza on the ground that in Sonza the plaintift received payments from his
subcontractor which, in the contractual setting of that case, did not con-
stitute a truly independent source. Obviously, such a “source” differs entirely
from the instant one, which derives from plaintiff’s payment of insurance
premiums. (1) Here plaintiff received benefits from his medical insur-
ance coverage only because he had long paid premiums to obtain them.
Such an origin does constitute a complewcly independent source. Hence,
although we reaffirm the holding in Sorza, we do not believe that its reason-
ing either compels the abolition of the collateral seurce ruie in all cases or
requircs an unwarranted exemption from the rule of public entitics and
their employees involved in tort actions.' Sguza does not even sugyest that
public employees should be charged with 1he exira liability which an ex-
emption for public entities might imply.’*

(2) The collaterai source rule as applic‘ here emboddies the venerable
concept ihat a person who has invested ygars of insurance premiums to

S S e - e

the tori recovery, il it is a self-insurer. But s h preniiums ¢f recoveries ant the
normal cost of maintaining an enterprise, and represent na grievous injury to tex-
pavers since 1the enlity and ils insutcr ure in an excetlent position to sp the risk
of loss and 10 take precautionary measures 1o prﬁrem injuries, '

19See California Recognizes Cotlateral Svurce Rule Exception (Oct. 1909) 10 For
the Defense, pp. 61, 69. i '

115¢ce Note (1967) The Supreme Conrt of Californiu, 55 Call.Rev. 1059, 1163-
1165, Section 342 of the Restatement of the Law|of Contracts {1932) provides that:
"Punitive damages are not recoverable for breach) of comract, Comment: a. Damages
are punitive when they are assessed by way of punishment to the wrongdoer or ex-
gmple 1o others and not axs the money vyuivalent of harm done. AN damages are in
some degree punitive and’ preventive: but they nol so called unless they exceed
just compensation measwred by the harm soffergd.” We do not decide whether the
collateral source ru'e shuuld apply in hybrid actipns 1avolving bolh won and contract
claims, because the present case involves only . [negligent tonr, (See Parent Scoffold-
ing Co. v. Willimn Simpson Constr. Co, (1967) 256 Cul App.2d 506, 510-511 [64
CalRptr. iR7|; Greenbere v. Hastiv (319623 202 Cal. App.2d 159, 176-178 [20 Cai,
Rptt, 7471 Tremeroli ¥. Auxtin Trailer Equipment Co. (19511 102 Cal.App.2d 464,
4:(;-4153 {227 P.2d 923): American Alliance Ins. Co. v, Capital Nut. Bank (1946)
75 Cal.App.2d 787, T91-T95 [174 P.2J 449 Clark v, Burns Hariman Bathe (1925)
78 Cal App. 574, 575 1236 P, 152); of ity uf| Salines v, Souzn & McCue Constr,
Cao., supra, 66 Cal.2d 217, 226-227: Anhenver-Blsch, Inc, v. Starjey (1946) 28 Cal.
2d 347, 349-350 170 P.2d 445, 166 A LR 198L)

2CE. Nellis, Californtia Goverrenental ot Liobility and the Colluterd Source Rule
{1969) © Sanmta Clara |aw, 227,

0. Note (1967) 55 Cal I.Rev. 1059, 1165,
[Feb. 1970]
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assure his medical care shionld receive the benefits of his thrift.!'s The tort-
feasor should not garser the benefits of his victim's providence,

{3) The collateral source rule expresses a policy judgment in favor of
encouraging citizens to purchase and maintain|insurance for personal in-
juries andl for other eventualities. Courts consides insurance a form of invest-
ment, the benefits of which hecome payable without respect to any other
possible source of funds. If we were to permit a tortfeasor to mitigate
damages with paymerts from plaintiff's insurance, plaintiff would be in a
position inferior to that of having bought no insurance, because his payment
of premiums would have earned no benefil. Defendant should not be able
to avoid payment of full compensation for the | inlury inflicted merely be-
cause the victim has had the foresight to provice himself with insurante,

Some contmentators object that the above. approach to the collateral
source rule provides plaintiff with a “double reeovery,” rewards him for the
injury, and defeats the principlé that damages should compensate the victim
but not punish the tortfeasor. We agree with essor Fleming's observa-
tion, however, that “‘doublc recovery is justified only in the face of some
exceptional, supervening reason, &s in the case of accident or life insurance,
where it is felt unjust that the torifeasor should rake advantage of the thrift
and prescience of the victim in having paid the premium.” (Fleming, Intro-
duction to the Law of Torts (1967) p. 131.) As we point out infra, recovery
in a wrongful death action is not defeated by the payment of the benefit
on a life insurance policy.

(#) Furthermore, insurance policies increasingly provide for either
subrogation or refund of benefits upon a tort ry, and such refund is
indeed called for in the present case. (See F!c@ing; The Collateral Source
Rule und Loss Alfocation in Tort Law, supra, 34 Cal.L.Rev. 1478, 1479.)

momr—a o — - —— - — PRSI PUT I — e it e i

H8ec Thompson v. Matrucel (1963) 223 Cal App.2d 208, 209.210 [35 CalRptr.
741} (Blue Cross payment for hospitul bills does nol reduce plaimifl’s recovery);
Gersick v. 8hi ing £1950) 97 Cal.App.2d 41, 649-650 {218 P 24 583] Lerzor to have
admitied testimony that plaintiff’s medical bills had been paid by Blue Cross or thiat
plaintiff had received United States Employment Service disability payments). In
Lewis v. County of Contra Conta {1955} 130 Cal. App.2d 176 (278 P.2d 756), the
cou t he'd That the collateral source rule prohihited the trial court from admith
evidence that at the time of the accident p'uintiff had accumulated sufficient sjs
leave to cover the period ol his disablement. The count reasoncd that “[n & very real
sense of the term il is as if he had drawn apon his savings accounl in an amoumt
equal to his salary during the period of his disablerent.” {130 Cal.App.2d at %
178-179. See also Purceli v. Goldberg (1939) 34 Cal.App.2d 344, 350 [93 P.2d 578}
{association which provided in contract 1kat members were liable for medical services
only in case they recovered damages); Reichle v, Halie (19377 22 Cal.ApS.2d 543,
547-548 |71 P.2d 849] (colateral source rule applies oniy insofar as public hospits
would receive reimbursement for its gratuitous services from the lort recovery).

{Feb. 1970}
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simply serves as & means of by-pussing the antiquated doctrine of non-
assignment of tortious actions and permits a proper iransfer of risk from
the plaintifi’s insurer to the tortfeasor by way of the victim’s tort recovery.
The double shift from the tortfeasor to the| victim and then from the victim
to his insurance carrier can normally occur with little cost in that the insur-
ance carrier is often intimately involved in the initial litigation and quite
automatically receives its part of the tort scttiement or verdict.'

Hence, the plaintiff receives no double rcctrcry;“" the collateral source rule

(5) Even in cases in which the contract or the law precludes subroga-
tion or refund of benefits,'” or in situations in which the collateral source
waives such subrogation or refund, the rule performs entirely necessary
functions in the computation of damages. For example. the cost of medical
care often provides both attorneys and jurics in turt cases with an important
measure {or assessing the plaintiff's general damages. (Cf, e.g., Rose v.
Melody Lane (1952) 39 Cal.2d 481, 489 [247 P.2d 335].} To permit the
defendant to tell the jury that the plaintiff has becn recompensed by a
collateral source for his medical costs might icretrievably upset.the com-
plex, delicate, and somewhat indefinuble calculations which result in the

T

13]a reaffirming our adherence to the coli source rul in this ot case involy-
ing a plaintiff with collateral payments from his insurance coverage, we do nat sug-
gext that the tortfeasor be required to pa Iy for his wrong—once to the injured
party ard again to reimbuine the piuintifi's colateral sonrce~—as Sinith v, Ciry of Los
. 120, appears to require,

1%(n personal injury cases in which the ton victim is uawilling 1o sye, subrogation
subjects the tori victim to additionul trouble and incurs further cost. A provision for
refund of henefits, such as in the present case, avoids these difficulties by permitting
the tort victim 10 decide whether 10 undertake {iigation against the tortfi . (See
Fleming. The Colkucra! Source Rule ond Loss Allocation in Tort Law, sapra, 34
Cal.L.Rev. 1478, 1526, 1536-1537.) i .

3T«Ceriain insurance benefils are regarded as the procecds of an investment rathes
thap as an indemnily for damages. Thus it has been held that the proceeds. of a life
insurance contract made for a fixed <um rather [than for the damages caum the
death of the insurcd are proceedy of an investmeft amd can be received int itly
caused the death of the insured.
The same rule has been hetd applicable to acoident insurance comtracts, As io both
kinds of insurance it has been sated: *Such a poficy is an invesiment contract, slm
the owner or Seneficiary an absolute right, independent of the right against any thii
persoa responsible for the injury covered by the|policy.” [Citavions.] . . . An insurer
who Fullv compensates the insured. however, is sithrogined to the rights of the insured’
agaifist [ur may receive a refumd of benefits from] one who insured his propeny if
the insurance was for 1he. protection of the pru%::csv of the insured, amd wos there-

fore an indemnity contract, §Citation.] n soch ¢ subroyation for refund of bene-
fits)-is the means by which double recovery by the uwner is prevenied and fhe ulti-
mate burden shified 10 (he wrongdiver where it belongs. . " (Anheuser-Huseh, Fac,
v, Starley, supra, 28 Cal. 2t 347, I35 plissenting opn. of Traynor. L)y )
One Court of Appeul hai, however, upheld e relund of benefits provisions in
Mue Shield medical insurance contract simifar ko the one o issue here, {Block v,
California Physivians' Service (19600 244 Cal App.2d 266 133 Cal Rptr. S11.)

sAdvunce Repont Citation: 276 AC AL 198 m+1dtlicd. 276 ALCAL 9L
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normal jury verdict. (See Huﬂman v, aanr (1966) 65 Cal.2d 549, 554
555 {55 CalRptr. 417. 421 P.2d 425); Curfield v. Russell {1967) 251
Cal.App.2d 275, 279 {59 Cal.Rptr. 379).) !

We also note that gencrally the jury is not informed that plaintif®s attor-
ney will receive a large portion of the plaintif's recovery in contingent fees
or that personal injury damages are not taxable to the plaintiff and are
normally deductible by the defendant.' Hence, the plaintiff rarely actually
receives full compensation for his injuries as computed by the jury. The
cotlateral source rule partially serves 1o compensate for the atiorney’s share
and does not actually render “double recovery™ for the plaintiff, Indeed,
many jurisdictions that have abolished or limited the collateral source ruke
have also established a means for mng he plumill's cods for cuunacl
. directly against the defendunt rather than i ;

-tem.'” in sum, the plaintiff's vecovery for his

nSection 104{a)(2) of the Internal Revenue of 1954 (26 US.C. IZZIbe)}
permits the tort victim Lo exclude from his gross jncoms the amount of damages be
receives from & tort verdict or scttlement on - nt of his personal injuries or il
nexs. (Sec generally, astollnmmmnw tort cases, Civarding, Tar Ai
of Recoveries and Domages in Lawswits ( Apﬂl M _)‘ 1969) 5 Trinl 34.) The plaimifl
who had boen in 4 high tax hracket snd who l‘orluuni'camm;sonnm
basis is piaccd in a betier mﬂumifluhd- rved the same income. (See Note
{1984) 7! Harv.L.Rev. , 747.) The Uniled States Court’ of Appeals for
Saco-d Circuit recently u‘“e;ved that: “in ‘the preut mam of litigation wt the
or middle reach of the income scale, where futire income is fairly added
exemptions or deductions drastically affect the and . . . the plauﬂll’ fs almost
tertain ta be under-compensated forluuofearm gmrmmyevmt The under
. I 'ﬂ" fron'; o hi;hon ot]:i pe of T e mﬁunhdb
award atiorneys’ feecs, almost always in ¢ stnn their
contingent nsture, and to continulng inflation; . . . [Tin cases ‘st the opposite edd
of the income spectrum,” [uliure 10 deduxt for wouldmuhmanu@adthl
“would be plainly exceisive even sfter talling full axcount of the countery illﬂ
we have mentioned. ™ (Petition of Maring Mervante Nicaraguense, 5.A. (3d Cir.
1966 (Friendly, .J.)) 364 F.2d 118,.125; see McWeeney v. New York, NM. &
H.R.R. Co. (24 Cir, 1960) 282 F.24 34, 38-39 Connor ¥, United Ssates (2d Cir,
1959) 269 F.2d 578, 584-384; Leming v. O¥ Truvking Co, {1955} 44 Cal.dd
343, 358{282?2(!23 31 ALR2E 107 OF . since the issue hus been neither
bneltdnorarpltdbythepaniumthlsuu we
_the tan consequences of tort verdicts. .
-Mnder workmen's compensation ion 'normally prevenis double recovery
. b} :hlﬂm; the losy to the torifeasor. .“bmﬂb. . §8 3852-3834, 3336; Dr Crnz
- dﬂ supra. 9 Cal2d 217, 22!—22‘!
{Cﬂﬂ. d. Bar 198)) “ 1901937, »t
a tonfeasor, the court el 2 reasona
3!61 Cal. Wo- kmen’s Compensation Pnelioe F
the practice of severul Evropeas countries m i
directly against ihe tortfeasor, sec generally A Laye _
. Coum (1967) pp. 377-408; Goodhart, Costxr { 1929) 38 Yale L), 349; Quint, Asor-
ney's Fees—An Tem of Damnuge (1966) 4% Angeics Bar Bull, 367; Siosbuck.
m ?g; tncluded in Cosrs! A Logical liv fopwien: (1966) 3% U.Cﬁ!.l..aﬂ

ve open ﬂlc proper treaiment ol‘

22.}. In actions 1o recove
"s foe. (Sae Lab. Cade, l;ﬁ”
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m-ndhmmdwﬂtmmpmmwﬂlmmlanm
“double recovery,” but partially provides|a soméwhat closer approximation
loﬁtllwmpensition forhil injuries. >

If we consider the collateral source ;leasapphed Bere in the context
of the entirc American approach to the law of torts and damages, we find
that the rule presently performs & numbe ofle;mmne lmimn m:lil-

peopase cannot nmly be achieved
velopment; the proposed changes, if desh , : k
accomplished through legislative reform, In any case, we canhot hﬂﬂe_
{liat the judicial repeal of the collateral jource .rule, as applied in the
prosent case, would be the place t0.begin the needed changes.

.Although in the-special circumsta
collateral source rule as “pupitive” in we have pointed out the
several legitimate and fully justified cos ry functions of the rwle.
Im fact, if the collateral Source rule actually punitive, it could apply
oaly in cases of oppression, fraud, or
mpst tort, and almost all negligence, , '
mental entity were involved. (See Civ. Code, § 3294; Note (1967) 5$ Cal.
I.Rev. 1059, 1163} We therefore  our adherence to the collateral
source rule in tort cases in which the plaintiff has been compensated by an

independent collateral source—such insurance, pension, costinued
wages, or d1sab|hty payments——ior whu:lﬁ he had actually & constmctmly

of Souza we charagserized the

POTPRER, T Rt R - et

“Of course. onlyr in caves in whieh the tor|victim has rectived pnymnms Or 3eTY-
wes {rom a collateral source wifl he be able. mmteaﬁtomyshubymol
the collatersl source rule. Thos the rule pi ides at best cnly an and
baphazard solution to providing all tert vic with full '
some torl victimin of the salutary pmtechons the coltateral source rule will. short
of a thorough reform of our tort system. only decreage the available compensation
for inj (See McWreeney v, New York, NH. & H. R.R, Co., supiu, 282 F.2d
3;, }!ﬁ. but cf. Schwartz, The Collateral Source Rule, supra, 41 B. L. Rev. 348,
351352 . : :
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(see fns. S and 14, supra) paid- or in cases in which the collateral source
would be recompensed from the tort recovery thrpugh subrogation, refund
or benefits, or some other arrangement.  (6) che. we conclude that in
a case in which a tort victim has received partial compensation from medical
insurance coverage entirely independent of the jortfeasor. the trial court
properly followed the collateral source nule and foreciosed defendant from
mitigating damages by means of the collateral payments. :

3. The collateral source rule, public entities, m*d public emplovees

(") Having concluded that the collateral sdurce rule is not simply
punitive in nature, we hold, for the reasons set out infra, that the rule as
delineated here applies to governmental entities| as well as to all other
tortfeasors, We must therefore disapprove of any indications to the con-
trary in City of Salinas v. Souua & McCie Constr, Co., supra, 66 Cal. M
217, 226-228.

Defendants woukd have this court create a ial form of soverelgn
smmumtyas;nmlexcephontotheodmenl memhfwmm
who are piblic entities or public employees. (Cf. Muskopf v. Corning
Hospital Dist. (1961) 55 Cal.2d 211, 221 [ CaJRptr 89, 359 P.2d
457}.) We see no justification for such special treatment. In the present
case the nullification of the collateral source would simply frustraie
the transfer of the medical costs. from the medical insurance casriez, Bloe
Cross, to the public cntity. The public entity or its insurance carrier is in at
Iealtutdvanlapmsapomm to spread the risk jof loss as is the plaintiffs
medical insurance carrier. To deprive Blue Cross of repayment for its
expmdnureson plaintiff’s behalfl merely because be was injured by a public
entity rather than a private mdmdual wouid cons an unwarranted and
arbitrary discrimination. )

‘Fuarthermore, if we were to follow withdut c
characterization of the collateral source rule as punitive in nature, we
would immediately facc a dilemma as 10 the proper treatment of the public
employee’s liability. In order 10 encourage public employees t0 perform their
duties without the threat of untowsard personal liability, we held in Johnsoun
v. State of California (1968) 69 Cal.2d 782, 791-792 [73 CalRptr. 240.
447 P.2d 352), that a public eistity must, under Government Code sections
825 to 825.6, indemnify and defend its emp againat civil linhility.

"except in cases of conduct outside the acope of employment or acts per-
formed with actual fraud, corruption, or malice. | '

i we were to conclude that the colluteral source rule cannct apply to
public entities, we would be forced to reach one pf three equally implaus-
ible results: (1) Since the public entity is immuane|from the ruie and enjoys

[Feb. 1970}
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a deduction in damages, but the drwer possesses no such nnmnmty,
driver must bear the cost of the extra damages dquivaient to the collateral
source increment, but under Johnson he would be indemnified by the public
entity for all the plaintiff's tort recovery. Hence, by suing both the public
entity and the public employee the plaintiff can I:Prpass the purported Souza
rule through the Jo/mson decision.*' (3) Finally, since the public entity is
immune from the rule and enjoys a deduction mldamages the only way to
avoid untoward personal liability for the drwcn under Johnson would be
for this court to extend the collateral source rulc!immunity from the public
entity to the public employee.

. The first alternative would patently conflict with thas court’s approach

io the civil liability of public ¢employees in Iah*:son To fasten upon the
public employee liability for damages to the injured party equivalent to
the amount represented by the collateral source would be to subject him 1o
an arbitrary charge. It would, perhaps, reduce his dedication to his work;
the public empioyee should be free to pérform his r.lunes withoul fear of such
. an onerous obligation.

. The second alternative would mechanically foliow the rules established

in Johnson and Souza, but would totally undem‘ﬂnc the cffect of Souza by
indirectly imposing the rule upon the public entity by means of the in-
demnification process. We apparently forcclosed  this indirect approach in
the Souza opinion itself: “As we cannot impose pn the [public entity] any
measure of direct damages which are punitive in: nature, it necessarily fol-
lows that we arc foreclosed from doing it by #n indirect and collatoral
route.” (Ciry of Salinas ¥. Souza & McCue Constr. Co., stipra, 66 Cal.2d
217, 228.) Rather than adopting this citcumvention. we must confront the
issues at stake in determining whether the collateral sousce rule should apply
to publu entities and their umpluyecs. As stated above. we conclude that the
rule is not simply punitive in nature and applies to public entities to the
same extent as to other tortfeasors,

The third approach would exiend the collateral source rule immunity
from the public entity to its emhiployees and increase the unjustified dis-
crimination against tort victims who happen to be‘ injured by public entities
rather than private individaals. In the present cpsc the extension of this
immunity to the bus driver would arbitrarily deprive the plaintifi’'s medical

m————— e v nom s e s - o p———— . et bt g e -.-_..-1,_ e s A e i o b bl e b

2HIn the presem case the plmmlﬂ’ sued both the public enlity and its employee bus

driver, but in Acosia v. Suumem Catifornia Rapid YTransir Dist, post, p. 19 {——

Cal Rptr. . P.2d . the injured passénger sued nn!y the public entity,

ing the negligence of the q.nmy s employee bus driver. I we were to adopt either

of tﬁc,l alternatives outlined ahove, our conchision would unjustifiably create

2 d:lferm in the result in Acosta andd the present casc :mpl)' hecause of a quirk in .
the way the plaintiff pleaded his case. I

[Feb. 1970}
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insurer of a repayment for the scrvices il rendered to the plaintiff simply
because the plaintiff was injured by a public entity rather shan by some
other private individual or corporation, Th# public entity or its insurer is
in at least as advaniageous a pasition to spread the risk of loss arising from
automobile-bus accidents as is the plaintiff's medical insurer.

In view of the several legitimate and impartant functions of the collaterat
source rule in our present approach to the law of torts and damages, we find
0o appropriate justification for labelling the hﬂc “punitive” or for not apply-
ing it to public entities and public cmplogjes, with the normal provisions
for indemnification under Government Code section 825 and the Johnson
decision. :

4. The trial cours properly refused 1o permit the defendant 1o inguire
whether plaintifi had been compensated by a collateral source in the
absence of some aliegation that sur:;h information bears u proper
relationship 1o the issues in the case.

Defendant attempted to inquire before the jury as to whether plaintiff
had been compensated by a collateral source. Defendant first sought to ask
about the colateral source payments on the basis of the Souza case and,
as we have discussed above, the trial cmm properly refused to permit’
defendant to attempt to mmgate damages on that ground. Apparently,
defendant also sought to inquire about the collateral source payments for
the limited purpose of questioning the casonableness and necessity of
medical treatment costs or for showing tha; plaintiff was a malingerer. (See
Hofiman v. Brandt, supra, 65 Cal.2d 549, 554.555; Garfield v. Russell,
supra, 25 Cal.App.2d 275, 278-279.7% |

Hoffman, Garficld, and Evidence Code section 352 require the trial
court to assess the prejudicial effect of telling 1he jury about -insurance
coverage, even with appropriate cautionary instructions, against the prob-
ability that the party who sceks to prosent evidence of insurance coverage
can show a proper relationship between the coverage and an issue in the
CHSC. (Lf Turner v. Munron, supm. 238 Cal. App 2d 134, 140} In the

-— T - —

The d»fendant s attomcy 50 mtenwlned hli arguments concerning 1he collaleral
source rule under Sowze with his argument for ysing the plaintills medical insurance
coverage for the purpose of showing malingering under Garfield that the record does
not even clearly indicute that the defendant prd rIB proposed this second basis for
mentioning the insurance coveruge hefore the jury uring the argument ihe delcase
counsel admitied that he did not have the facts! upon which he could posit the claim
of malingering but he failed v expose the whale situation to the trial court so that
it could determine how o exercise its discretion under Evidence Code section )52,
(Sce Eiche! v. New York Cemtral R.R. Co., supra, 315 US. 253, 255.256 {1t 1. Ed.
21; 3207 309-310, 84 S.CL M6), Gurfield v. Rusvell, supra. 251 Cal.App.2d 278,
ATR-279). !

1Feb. 1970)
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nt case it would have been nearly impoksible for defease counsel to
show that plaintiff was a malingerer merely because he might have pos.
sessed multiple insurance coverage. Plaintifl sustained extremely severe
injuries when defendant’s bus crushed his arm. :

Plaintiff remained in the hospital only oné week. Considering the wri-
ousness of his injury, the arduous nature of his employment, and his age, he
remained away from work for only a 1 time, Furthermore, if the
Blue Cross policy required the refund of nedrly all the benetits from any
tort recovery that plaintiff might receive, ndant could hardiy show
maliagering.* '

Defense counsel did not even attempt to inquire, out of the hearing of
the jury, as to the nature and extent of plaintifi's insurance coverage, the |
cost of such coverage, the benefits plaintiff received, the arrangements for
refund of benefits, or subrogation. Nor did he develop any of the other
- considerations which would be relevant to nﬁuing the prejudicial effect

. of the introduction of the evidence of iasuyrance coverage against any
proper relationship, however limited, to the issues of the case. (8) I[n
the absence of any proper attemipt by the defense to invoke the discretion »
of the trial court under Evidence Code seclion 352, we certainly cannot
say that the trial court abused its discretion. (Sec Acosta v. Southern Cali-
fjornia Rapid Transit Dist., post, p. 10 [— Cal.Rptr. ——, P.2d
———1; Bvid. Code, §§ 352, 1155; People v.\Mosher (1969) 1 Cal.3d 379,
399.400 |82 Cal.Rptr. 379, P.2d ——]; MacDonnell v. California
Lands Inc. (1940) 15 Cal.2d 344, 346-349[101 P.2d 479); Witkin, Cal.
Evidence (2d ed. 1966) §§ 633-634, 1310:1311, at pp. 595-598, 12}1-
1212)) Lacking any proper offer of proof as to these issucs we must con-
* clude that the trial court correctly refurad fo permit defendant to inguire
within the hearing of the jury as io the nature and extent of plaintiff's
insurance coverage.

. The judgment is affirmed.’

McComb, J., Peters, J., Mosk, 3., Burke, 1., and Sullivan, J., concurred,

2We are persuaded by the ressoning of the United Stutes Supreme Co

whether evidence of pluintiffs insurance cove age would ever he galmimillihu::: ?hol:
the exient and duration of his disability or to jndicate that be might be & makingerey;

In our view the likelihood of misuse by the chearly outweighs the value of this
evidence. [nsofar as the evidence bears on the isue of malingering, there will gen-
erally be other evidence having more probative value and involving fews likelihood of
prejudice than the receipt of a disabil Es , n. Moreover, it would violate the spirit
of the federal statutes if the receipt of ubilig benefits under the Railrost Retirenient
Act of 1937, 50 Stat. 309, us amended, 43 ULS.C. § 228 (u) 4, were cunsidercd s
evidence of malingering by un cmployee asserting a cluim under the Federat Employers'
Liability Aci, We have recently had occasion 190 be remindeid thut evidence of coldlsteral
benefits is readily subject 10 misuse by a jury) Tipron v. Socony Mobil Oil (.. .,
375 U5, 34 111 L.Ed.2d 4, 84 S.Ct. 1). It has Jong been recognized that evidence xhow-
ing that defendant is instired creates a substantial likelihood of misuse; Similarly, we
must recognize that the petitioner's receipt of collateral sowial insurance benefits involves
a substanuid likelihood of “mmﬂcial impact. We hold therefure that the Distries Cournt
properly excluded the ev e of disability paynients.” {Eiche! v. New Veowk Central
R.R. Co.. supra, 375 U.S. 253, 255-256 {11 LLEd.2d 307, 308-31%", ¢ Fm. omitied, )

{Feb. 1970] !
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MEMORANDUM ON COLLATERAL SOURCE RULE AS

APPLIED TO PUBLIC ENTITIES

BACKGROUND

Under the so-called "collateral source rule,”

by a plaintiff from a source wholly independent of the defendant-
wrongdoer does not reduce the damages recoversble from the wrongdoer.
The rule has been stated as follows:

Where a person suffers personsl injury or property damage by
reason of the wrongful act of another, an action against the
wrongdoer for the damages suffered 1s not precluded nor is
the amount of the damages reduced by the receipt by him of
payment for his loss from a source wholly independent of the
wrongdoer. [Anheuser-Busch v. Starley, 28 Cal.2d 347, 349,
170 P.2d 4h8 (1946).7]

The rule is generally applicsble only in tort cases although the
Supreme Court recently Indicated that the rule might be spplicable
in a contract case if the breach has a tortious aspect. Salinas v.

Souza & MeCue Constr. Co., 66 Cal.2d 217, 57 Cal. Rptr. 337, 424 p.2d

921 (1967)(dicta).

The rule is based on the premise that the defendant should not
escape from liability, nor should his 1liability be diminished, by -
reascn of special benefits which the plaintiff cbtains throwvgh the
kindness of cthers or his own past foresight or efforts. Thus, the
flefendant is required %o pay the full amount of damages even though
the plaintiff has received items such as disability payments from an
insurance company, wages from his employer, or pension payments from
e public agency. The rule is clearly applicable where the plaintiff
has bargained for the benefit, as in hospitalization insurance and
continued wage benefits. However, gratuities receive a varied treat-

ment, California law 1s unclear on the problem. In scme states,

ale

caopensation recelved



gratuities are the only: source that is considered ccllateral. Maxwell,

The Collateral Source Rule in the American Law of Damages, 46 Minn. L.

Rev. 669 (1962). See also Fleming, The Collateral Scurce Rule and Al=-

location in Tort Law, S4 Cal. L. Rev. 1478 (1966); Note, Unreason in

the Law of Damages: The Collsteral Scurce Rule, 77 Harv. L. Rev. T4l

(1964), In other states, pratuities are excluded from the collateral
source rule, Thus, it haz been held that a husband is precluded from
recovering for nursing care because his wife, a regilsiered nurse, gra-

tuitously cared for him.. Maxwell, The Collateral Source Rule in the

American Law of Damages, 46 Minn. L. Rev. 669 (1962). In another de-

cision, a doctor who was gratultously treated by another doctor as a
matter of professional courtesy was not allowed to recover reasonable
medical expenses even though he contended that he might be forced to

render similar services in the future. Coyne v. Campbell, 11 N.Y.2d

372, 183 N,E.2d 891, 230 N.Y.S.2d 1 (1962). See discussion in [1963]
Annual Survey of American Law 273, 373.

In Sglines v. Souzg & MeCue Constr. Co., supra, it was held that

the collateral source rule does not apply in Californis to an action
against a public agency. Souza & McCue Campany won the contract for
the construction of 2 Salinas sewer line. Armeco was a supplier of
equipment to Souza, Salinas sued Souzag for breach of contract. Souza
crpss-complained against the city for damages for breach of warranty
of site conditions and against Armco for supplying defective equipment
and oh an indemnity agreement. Souza and Armeco reached a comprcmise
agreement during the trisl. Souza was awarded substantial damages

and the city appealed, contending that evidence of the settlement be-

tween Armco and Socuza should have been admitted for the purpose of

-3
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deducting the amount of the settlement from the Aamages awarded against
the city. Souza contended that its claim against the city was based on
fraud, whereas that against Arméo was based on the lisbility of a sup-
plier and indemnitor. Therefore, argued Scuza, the different wrongs
and theories of recovery made the collstersl source rule applicable,

In reversing the judgment on the issue of damages, the Court first
observed that the city's liability for breach of warranty of site cone
ditions was contractual but that the collsteral source rule might apply
because the breach was a tortious one. Wo determination of that issue
was made because the collateral source rule was held inapplicsble in an
action against a public entity. The court reasoned that since the col-
lateral source rule is punitive in its effzct--because it makes a wrong-
doer pay damages for an injury that way already have been campensated
in whole or in parte-gpplication of the rule in this case would be to
allow punitive damages ageinst the city. Punitive damages are not re-
coverable against a public entity under the Califormia Tort Claims Act
of 1963, ostensibly because the punishment would fall on inneocent tax-
payeras. As stated by the court:

As we cannot impose on a city any measure of direct damages

which are punitive in nature, it necessarily follows that we

are foreclosed frem doing it by an indirect and collsteral
route. [A6 Cal.2d at 228.]

DISCUSSICN OF SPECIFIC PROBLEMS

The following material indicates the major policy questions and
the problems involved in an attempt to generalize the Souza decision
and provide a general statutory provision precluding the application of
the ceollateral source rule sgainst a public agency. Following the dis-
cussion of the problem areas is an example indicating the complexities
involved in drafiing s comprehensive statute dealing with the problem.

=-3=-



What collateral scurces should be included in cr excluded from the

camputation of dawages?

There are many sources of collateral benefits that might come to
a particular claimgnt. The policy involved in determining whether or
not a particular type of benefit should be either included or excluded
in the computation of damages is discussed below.

Insurance., The types of insurance that usually are involved are
(1) fire or property insurance, (2) disability insurance (including
income protection and medical insurance), and {3) life insurance.

l, Fire or property insurance. The proceeds received from fire

or property insurance clearly should be deducted from the final judg-
ment, Most states already hold that the collateral source rule does
not spply to fire and property damage policies; the tortfeasor may
prove the existence of a subrogee in mitigation of damages. Vance,
Insurance 786-788 (34 ed. 1951).

2. Disgbility insurance., There are several different types of

policies that can be involved In this category. First, a disability
policy may provide for the payment of hospltal and medical expenses.
Such benefits clearly should be deductible fram any judgment including
medical expensges, To provide otherwise would allgw the claimant to
recover more than is necessary to compensate him for his injuries.

Second, the policy may provide for income protection or dissbility
payments to be made the claimant while he is not able to work. Since
such payments take the place of wages, the claimant should be reguired
to deduct such sums from his recovery for loss of wages.

Third, the policy may provide for a lump suw payment for the ape-

cific loss of a particular body part, such as a leg or foot. Such a

T
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provisicn is often included as an altermmuvive “v wawindic payments. 15
Couch, Insurance § 53.9 at 29 (2d ed. 1966). The benefits provided in
& loss schedule are calculated to be the average amount which would be
payable under a loss-of-time benefif for the same injury. MeCahon, Acci-

dent and Sickness Insurance 32 {195L). Both dismemberment benefits and .

the cptional or elective schedule are s projection of the income replacemen

idea but contain the added feature that the insured msy elect to receive
lurp sum payment rather than periocdic payments over the term of his disg-
ability. Id. Since the benefits sre income profection oriented, the
lump sum recovered should be deducted from the amount recovered for
future earnings. If the clalmant is not actually disabled but still can
recover under the policy--as, for example, where a writer loses both feet
but still has the abillty to work-~it would seem that the lump sum recov-
ered should be spplied against any other damages recovered because the
loss of the limbs will be taken into account by the jury in its verdict
for pain and suffering and the inability of the clalmant to perform

tasks other than his vocation.

3, Life insuwrance. It does not seem that life insurance should be

taken into account in sn action involving wrongful death. Although the
insurance benefits are paid because of the death of the claimant, they
are not "compensation” 'for his dsath in the same sense that medical bene-
fits and disability payments compensate for injury. Rather than being
sums received because of medical expenses or loss of income to the ine
jured party, they are benefits received by others that the deceased has
paid for during his lifetime to protect thelr fubture. The Commission
should realize that a strong argument can be made for deducting life
insurance on the theory that the deceased has meant the payments to con=
stitute a replacement of his wages and other incame to support his family

on his death.



A

Inciuded within the category of life insurance are other bvenefits,
such as mortgage protection and burlal insurance, Mortgage protection
insurance benefits should not be deducted from the wrongful death re-
covery. That is a specific type of insurance mesnt to provide a home
for the wife and children of a decedent and in no way relates to the
compensation received by the wife for wrongful death.

Burial insurance, on the other hand, probably ought to be deducted
if the funersl and burial expenses are included in the judgment., Howe
ever, since such expenses are often minimal compared to the size of the
judgment and because introduction of evidence of life insurance cone
taining a burial expense clause would be highly prejudiciel to the
plaintiff, the staff feels that the evidence of such coverage should
not be allowed into evidence unless those provisions are seversble from
the pelicy of life insurance.

Prepaid health plang. A prepaid heslth plan differs from insurance

in thet the beneficiary pays for his future medical care at the begin-
ning of the insurance period rather than .submitting a clsim after the
care has been required. A claimant should not be able to recover for
the medical treatment that he has not paid for under such a plan; the
claimant should not be gllowed to recover for reasonable costs of medi-
cal care if he has such a health plan. However, the claimant should

be entitled to recover the cost of the plan for the immediate pericd
under which he is insured as well as any expenses actually incurred. The
difference between this case and medical or disability insurance is a
matter of semantics. Here the claimant has actually paid for his medi-
cal care for a specified pericd; in the insurance case, he has not paid

for his medical tregiment but for insurancz to help defray the cost of

-y



medical care if it is needed. It also must be noted that prepaid health
plans often require the member to pay for the treatment if damages for

the injury are recovered. See Purcell v. Goldberg, 34 Cal. App.2d 3hb,

93 P.2d 578 (1939).

Accumulated sick leave or vacation time. When a claimant has con-

tinued to receive his salary during his dissbility because of accumulated
sick leave or accumulated vacation time, it should not be deducted fram
the overall recovery. The wages do not represent a net benefit to the
plaintiff, for he is being forced to diminish sick leave and vacation
time which he would otherwise be entitled to. This is especially true

if the clgimant eould collect salary at the end of the year or at the
time of the terminaticn of his employment for the accumulated time.

Pension plans through employer., A pension is meant to provide a

continuation of income when a person is no longer considered able to
work or when a perscn has fulfilled his obligation to his employer. If
the claimant iz totally disabled by the negligence of the entity and his
pension starts earlier than it normally would have started, it would seem
that the amount he recelves under the plan should be deducted from his
ultimate recovery. However, the fact that the claimant has paid a sube
stantial portion of the price of the pension means that the payments do
not represent s net benefit to him. Therefore, pension plan benefits
should not be deducted or should only be deducted to the extent that the
claimant has not contributed to the plan. #therwise, the clalmant would
be foreced to compensate himself for his injury.

Scoclal security benefits. If the claimant was fully disabled by

the occurrence his social security'benefits will start prematurely. In

this situation, the clalmant has contributed to the income from his wages



prior to the injury. As in the case of the pencicon, the benefits showld
not be deducted except to the extent that the c¢laimant did not contribute
%o the plan,

Workmen's campensation. If the claimant was injured while on the

job==g3, for example, where a truck driver is injured in z collision
negligently caused by a public employee in the course of his employmente- i
he will be entitled to workmen's compensation benefits. The smount of
this compensation should ke deducted from his ultimate recovery. This
is especially important since the employer or his insurer will have a

right to recover the cost of the workmen's compensation from the tort-
feasor under Labor Code Sections 3850-3864 and Insurance Code Section

11662 as the subrogee of the employee.

Disgbility campensation under unemployment laws. Under certain

conditions, a clalmant may receive disgbility benefits under the California
Unemployment Insurance Code. These benefits are meant "to compensate in
part for the wage loss sustained by individuals .unemployed because of
sickness or injury and to reduce to a minimum the suffering caused by
unemployment resulting therefrom." Unemp. Ins. Code § 2601l. Therefore,

it appears that any such benefits should be deducted from the ultimate
recovery against the tortfeascor. However, as with pension plane and

social security, the beneficiary has paid intec the fund. It would there-
fore appear that only the smount not representing his contributicn should
be deducted.

Death benefits. Disability insurance, pensicn plans, and other

sources often supply death benefits to the survivors. In such a case,

the benefits are meant to supply an income to the swrviving family to

partially replace the injured pasrty's salary. In these cases, the

.



decedent has contributed to the plan and it would seem that there should
be no deduction. This conclusion is supported by Assembly Bill FNo. 1452
whkich would permit survivors of a state employee to retain both wrongful
death recovery and Public Employees' Retirement System survivor benefits
despite the subrogation provisions in Govermment Code Sections 21380 to

21L55.

Debt forgiveness., If a debt or future payment which is or will

become paysble by the plaintiff is forgiven because of the injury or
damage suffered, that showld be deducted from hls net recovery. The
most common cccurrence of this would be the waiver of premiums on a
life insurance policy with dlsability provisions when the claimant is
rendered totally disabled. Where g waiver of premiums occurs, the ine
Jured party is receiving a direct benefit from the injury which ought
to be deducted.

Incaome tax savings. The present practice in the United States 1s

to ighore income tax savings In assessing dasmages even though the damages

will not be taxsble. Bee Note, Unreason in the Law of Damages: The

Collateral Source Rule, 77 Harv. L. Rev. 741 (1964}, The British House

of Lords has reached the opposite result., British Transp. Camm'n v.

Gourly, [1956] A.C. 185 (1955). If the plaintiff’'s income tax liability
will be lowered because of the lump sum judgment for future earnings,
that should be taken into account even though the computation is diffi-
euwlt, Otherwise, the award more than compensates him for his lost
future wages.

Gratuities., Gratuities come wp in at least four different contexts.
First, a public charity may render services to the claimant gratuitously.

In this case, the Restatement of Torts, Section 924, comment f (1939),
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sugeests that the damages should be reduced. The courts in most

gtates have not accepted this suggested exception to the collateral

source rule. See Note, Unreason in the Iaw of Damages: The Collateral

Source Rule, 77 Harv. L. Rev. Thl (1964). Bowever, for our purposes,
it would seem that the claimant should not recover a windfall against
a public entity for any services rendered it gratuitously by a
charitable organization.

Second, services may be rendered gratuitously, by the member of
an asgociation of which the claimant is a member. In Coyne v.
Campbell, 11 W.Y.24 372, 183 N.E.2@ 891, 230 WN.Y.S.2d 1 (1962}, a
doctor was Injured and a megber of his medical association rendered
medical services to him gratuitously. The New York court held that
the doctor could not recover for the reasonable cost of the treatment
even though he might be required io render a similar service in the
future. This rule would seem tc be applicable to cur situation, and
no recovery should be allowed.

Third, one spouse may render gratuitous services to an injured
spouse. In this situation, there probably should be no deduction.
The typical case is where the wife is a registered nurse and cares
for her husband or where the husband is a doctor and treats his wife.
In this case, the marital community has lost an asset--the ability
of the uninjured spouse to use the time spent caring for the injured
spouse to earn for the commuity. In such a situation, 1t seems
most eguitable to allow the injured party to recover for the reason-
able value of medical expenses without a deduction for the services

g0 that the commnity will be made whole.
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Finally, a gratuity may be conferred on the injured claimant by
someone not included in the above group. A close relative or per-
haps even a compassichate employer may augment the claimant’s income
durlng the period of disability. In these cases, it seems unfair to
alicw the public entity to set off any payment received by the employee
even where the employer has continued his wages. The English courts
have reached a middle ground in the latter situation and allow the
claimant to recover for lost wages if he agrees to repay the gratuity

to his employer. See Note, Unreason in the law of Damages: The

Collateral Source Rule, 77 Harv. L. Rev. Tkl (1964).

Recovery of damages from another. In the Souza case, in order

to reduce the jpdsment against the entity, the public entity was
allowed to show that the claimant had settled his suit against the
supplier of materials and indemnitor. This decision clearly indicates
that the public entity would be able to set off the recovery in a tort
suit against one who was not a joint tortfeasor as, for example, vhere
the entity is liable in negligence and the other party is liable for
an intentional tort. See Code Civ. Proc. § 875{(d).

However, as will be discussed later, mmltiparty litigation in-
volving joint tortfeassors entitled to contribution raises a special
problem. In such cases, it does not appear that the entity should be
able to set off the judgment against the other tortfeasor since that

would result in the other party's having to pay the entire judgment.

Should the collateral source rule also be inapplicable against a

public employee?

It would appear that the operation of the collateral source rule

-11-
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should alsc be precluded against a public employee. This result does
not follow from Souza because there is no rule preventing the recovery
of punitive damages from a public employee. However, it is necessary
because of the provisions of Government Code Sections 825 to 825.6.

Section 825 requires public entities t{o pay claims and judgments
against public employees that arise out of their public employment
where the public entity has been tendered the defense. However, if
the public entity provides the defense pursuant to a reservation of
rights, it is required to pay a Jjudgment, compromise, or setilement
only if the plaintiff establishes that the employee was in the scope
of his employment at the time the claim sgainst him arose. However,
Section 825 expressly provides that it does not authorize a public
entity to pay any part of a claim or Judgment representing punitive
damages.

Section 825.2 provides that, if the employee pays a claim or
Judgment sgainst him that the public entity is required to pay under
Section 825, he is entitled to recover that amount from the entity.

Sections 825.4 and 825.6 provide that apublic entity cannot get
indemnity from a public employee unless he acted or failed to act
because of actual fraud, corruption, or actual malice.

If an injured party is allowed to recover the full amount of
his damages from a public exploree withcout being allowed to deduct
benefits received from a collateral source, the judgment against him
iz going to be well in excess of the amount that the public entity
will be required to pay. Normally, punitive damages are only allowed

against a defendant in limited circumstances. Civil Code Sectlon 3358.
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However, as the court indicated In Souza, dumages awarded in a tori
action that do not take into account collateral sources are punitive
in effect because they are not strictly compensatory. Thus, the
public employee may be made liable on a judgment for a type of puni-
tive damages that were not meant to be inecluded in the prohibition
in the Government Code. The public employee should not be made to
meet this obligation without indemnity.

It is also clear that the solution is not amending the Govermment
Code to reguire indemnity by the public entity. A public entity can
only commit a tort through the act of an employee, and therefore the
employee could invariably be sued. In such case, the entity would be
required to pay the judgment which would include those Jdamages deemed
punitive by the Supreme Court. Such a result would negate the Souze
decision and any attempted codification of the Souza rule.  Therefore,
the only solution would appear to be to include the public employee

in the provision limiting the amount of recoverable damages.

Multiparty litigation

It 1is good policy to encourage a plaintiff to bring a single
action to settle all facets of a controversy. A strict application of
the Souza rule, however, would require the plaintiff to sue the public
entity in a separate action from the other defendants to avoid the
introduction of prejudicial evidence. OSuch a practice would bar
contribution among the public entity and the other defendants because

contribution requires a joint Jjudgment.
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At what time during trial should evidence of collateral sources

be admissible? Suppose that P is injured by the negligence of 4, a

private litigant, and B, an employee of D public entity, acting in
the scope of his employment. P sues 4, B, and D in a single action
for his total damages of $100,00C despite the fact that he has already
recovered $75,000 from collateral scurces. As a result of the joilnder,
P will be required to allow admission of evidence of the collateral
source benefits even though such evidence is usally inadmissible and
considered highly prejudicial., As a result, his recovery against A
will probably be diminished.

If P sues A separately from B and D, it is not clear whether the
defendants' motion for consolidetion of the trials should be granted.
Under Code of Civil Procedure Section 1048, actions may be consclidated,
in the discretion of the court, whenever it can be done without preju-
dice to a substantial right. The discretion of the trial court will

not be reversed except in a case of palpable abuse. Jud Whitehead

Heater Co. v. Obler, 111 Cal. App.2d 861, 245 P.2a 608 (1952). Further-

more, the fact that evidence in one case might not have been admissible
in the other case does not, Ly itself, bar a consolidation. Id. Thus,
it might be possible for the defendants to obiain a consolidation and
thereby subject a plaintiff, who intentionally sued each defendant
separately to avoid the prejudicial effect of evidence of collateral
sources; to suffer the admission of that evidence.

The Commission should consider adopting a procedure whereby
evidence of benefits from a collateral source are not considered until
after a judgment has been brought in by the jury. Under such a pro-
vigion, the judge would make the proper adjustments in the judgment

-1h-
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after the Jury's function has been performed. This would prevent
highly prejudicial evidence of insurance and other compensation
from influencing the jury in reaching its verdict against the public
entity and would also prevent prejudicing the plaintiff against a
private litigant.

Contritution. A statute precluding the application of the

collateral source rule against a public entity should provide that
a Jjudgment against another tortfeascr cannot be deducted from the
Judgment againet the public entity il the pariies are jointly and
severally liable. Otherwise, the private litigant would have to pay
the entire damage eveu though the public employee, and therefore the
public entity, was equally at fault in inflicting the injury.

The statute should also provide rules for contribution among
the public and private litigants. Once a final judgment is rendered
in a Joint trial, the judgment against the entity will be amaller
than that against the private party because the entity can deduct
collateral benefits. Thus, in our example, D would be lisble for
only $25,000 while A would be liable for $1005000. If A pays the
entire judgment, it would seem that D should contribute a full share
of $50,000 even though part of that could be considered "punitive
damages." The statute should provide that the public entity is not
liable for damages already compensated from a collateral scurce un-
less fairneess to a codefendant requires that the entity pay more than
that amount in contribution. In such a situation, the entity should
be regarded as a private litigant with respect to the rights between

wrongdoers.
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As under private law, 1f P sues each defendant separately, there
would be no right of contribution even though each is liable for the

entire amount. BSee CGuy F. Atkinson Co. v. Consanti, 223 Cal. App.2d

342, 35 Cal. Rptr. 750 {1963} private litigantg). Although this rule
is burdensome on the private litigant--because if, for example, the
entity in the example pays its entire liability of $25,000, the private
litigant will still be liable for $75,000--it constitutes present law
and is beneficisl to the public entity. Assumlng that the amount of
the recovery will always be greater against the private litigant, the
public entity would rarely benefit from contribution because the col-
lateral source benefits would reduce its liability far below ¢ne

hundred percent of the judgment.

EXAMPLE OF APPLICATION OF S0UZA RULE

IN ABSENCE OF STATUTE

Problem

P was driving to a construction site in a company truck. The
truck had recently been serviced by A, an independent contractor.
A had negligently left the brake fluid line loose. As P approached
an intersection, the brakes on his truck suddenly gave out and he
could not slow down. B, a public employee on business for D public
entity, drove through a stop sign and hit P's truck, severely injur-
ing P. The brakes on B's vehicle were faulty due to the negligence
of C, an employee of the agency, who had repaired the vehicle at the
entity's yard. The evidence was counflicting as to whether the brak-

ing difficulties prevented B from stopping.
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Asguming that D proves that the following compensation has

already been received by P from other sources, what part of it may

be deducted from its liability? Wwhat cross-actions will lie and

what recovery will be allowed in the cross-actions?

1.

10.

11.

i2.

13.

P has recelved benefits for his hospitalization from a
personal medical insurance policy.

P has received benefits for his hospitalization from a
company medical insurance policy..

P had a prepaid health plan with a local clinic that treated
him after his release from the hospltal.

P was taken to a charitable emergency hospital where he
received free medical treatment before being transferred
to another hospital.

While P is disabled, a rich sister is paying his rent for
him on his apartment.

Another slster of § a practical murse, has taken a leave of
absence from work and 1s gratuitously caring for him during
his disability so that P will have someone who cares close
to him.

Since P could no longer work, his pension went into effect
even though his retirement age was ten years in the future.

P received disability benefits from the social security
office because of his total disability.

Since P was on the job when Injured, he is receiving work-
men's compensation benefits.

P had buillt up 73 days of sick leave and 10 days vacation
time prior to the accident, and wvas paid for 83 days as
though he were working.

P's fellow union workers chipped in and set up a small trust
fund to help support him during his disability.

Under P's life insurance policy, he no longer had to pay the
premiums becsuse of the disability; P was also excused from
paying dues in several organizations such as the union and
his fraternal group.

P recovered a perscnal injury settlement ggainst A.
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14. D can prove the P will pay muck less in income tax because
of the injury since most of the recovery, being for future
vages, Wwill be tax free and because most of the disability
payments will be tax free.

Analysis

+ should be deducted?

1. The personal hospitalization lnsurance tenefits should be
deducted. The only question is vwhether P should be reimbursed for
the cost of the insurance for the period of coverage. Since P would
have paid for the insurance whether or not it was used, it would seem
that it should not be compensated even though.g theoretically is ocut
of pocket that amount.

2. The company hospitalizetion benefits should be deducted.

3. The prepaid health insurance benefits should be deducted.
However, since they are prepald, P might get a recovery for the cost
of ithe plan for the present period of coverage.

4. P should not be able to recover for the free medical services
provided by the hospital.,

>« D should not be able to deduct the rent paid by the sister
although theoretically it 1s a payment to P because of the injury
suffered. and P will have fewer expenses during his disability be-
cause of the payments by the sister.

6. Logically speaking, P should not be able to recover for the
reasonable cost of a nmurse's care although one might imagine that
P would feel obligated to pay any such recovery to his sister. The
family gratuity situation is one of the hardest on which tS reach a
policy decision because, by allowing the deduction of the value of
the services, something the family spent because of the Injury is

=18~



being taken insofar as the time spent would be otherwise compensable.

T. Apparently the value of the first ten years of the pension
shiould be deducted since it represents a substitute for wages. How-
ever, it would appear that a conversion factor would have to be
reached that would itske into account the fact that P has already
paid substantial sums into that fund. A reduction of the amount of
benefit deducted would also have to be reached to compensate for the
fact that neither P nor his employer will be paying into the fund for
the next ten years and that, therefore, the amount to be paid to P
uponl his reaching retirement will be smaller.

8. This should be adjusted the same as the pension plan
benefits.

9. The workmen's compensaticn benefits should be deducted.

10. ©Since P had earned the sick leave and vacation time before
he was injured, the amount of wages paid to him during that pericd
should not be deducted. This time will be lost to P if he should
eventually return to work., This result would be especially true if
P would have received compensation for this accumulated time when
his work termimated.

11. This gratuity from a private source shouwld not be deducted
from P's recovery. If the persons who make such gratulties know
that an injured party will have his benefits from other sources re-
duced because of the gratulty, they will no longer make them. This

is not good social policy.
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12, All of these things should be deducted{ especlally the
insurance premiums., However, it can be argued that the walver of
premium was a benefit purchased by P in his Insurance contract and
that he should not be deprived of the benefit of that bargain. It
can also be argued that the club and union dues are so unrelated
to the injury as to be unot deductible,

13. The settlement is clearly deductible under the rule of
Souza.

14. The lower income tax liability is a benefit flowing from
the injury. It should be considered in the ultimate judgment against
D despite the complicated problems in proof.

Cross-actions

l. Pv. 4, Pv. B, Pv., C. TUnless a special rule is provided

for public employees, A, B, and C, are liable to P for the injury to
him. This liability includes the cost of reasonable medical care,
vhether or not P has actually had to pay medical bllls.

2, P v. D. Because of the large amount of deductions for the
benefite P has received from other sources, D, the public entity, will
be liable for wvery little.

3. Dv. B, Dwv, C. D has no right of indemnity against Bor C.

4. Bv. D, Cv. D. A public entity must indemnify 1ts employees

if they pay a claim or judgment under Section 825.2 if the public
entity would be required to pay the judgment under Section 825. Sec-
tion 825 provides that the public entity shall not pay any part of
the judgment representing punitive damages. Since the recovery against

B and € will not be reduced by coliateral sources unless a special rule
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is adopted, D will only have to pay that part of the damages repre-

senting the uncompensated loss by P. Thus, without a change in the

law, the public employees would not be able to obtain full indemnity
from their employer.

5. Av. D, Dv. A. In a suit Jjoining & and D as joint tort-

feasors, there would be two problems. First, evidence prejudicial
to A would be admiited to mitigate the liability to D. As previously
noted, this result probably would cause P to sue A separately from D.
If he did so, A or D would probably move for consolidation. Con-
solidation woﬁld depend on the discretion of the judge.

Second, if a joint judgment is rendered, A and D would each have
the right to contribution. However, the judgment would be for a
different amount &s to each. At present, there 1ls no method of com-

puting contribution where the amount of the judgment differs among

_,_'_._._.,__[”\}_....; i __ﬁ‘.._.',.‘ U

the defendants.

| 6., P's employer v. A4, B, C, and D. The company employing P,

Or its insurer &s a subrogor, would have a right of indemnity against
the tortfeascrs for the amount paid on the workmen's compensation
claim to P. Since D has already set this amount off lu the action
by P, it will be liable for that amount ouly once. However, A may

be liable for that amount twice. Presumably, the right of contribu-
tion between A and D would also exist in this suit if a joint jJudgmen
were rendered. Presumably B and C would have a right of indemnity

against D:zif a judgment is rendered against them.
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