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First Supplement to Memorandum 70-66

Subject: Study 71 -~ Joinder of Parties

The Commission has determined to revise the law relating to cross-
complaints and counterclaims and joinder of causes of action and related
provisions. In connection with Joinder of causes of action, the Commis-
sion has determined to substitute the substance of Rule 19 of the Federal
Rules of Civil Procedure for Code of Civil Procedurs Section 389. (See
Memorandum TO~66.)

Attached as Exhibit I is a resclution propeosed to the Conference of State
Bar Delegetes relating to joinder of parties. The resolution would amend Sec-
tions 378, 379, 379a, 379b, and 379c to adopt rules along the lines of Rule
20 of the Federal Rules of Civil Procedure. The staff believes that the
changes proposed in this resolution are within the scope of our revisions
relating to joinder of causes of action; we believe that it is important to
make clear the parties who can be joined as plaintiffs and as defendants at
the same time we allow unlimited joinder of causes of action against any
party to the action. Accordingly, we recommend that the substance of the
changes proposed by the Bar Assoclation of San Francisco be incorporated
into our statute.

Regpectfully submitted,

John H. DeMoully
Executive Secretary



First Supplement to
Memorandum TO-66

EXHIBIT I

RESOLUTION PROPOSED BY
THE BAR ASSOCIATION OF SAN FRANCISCO

RESOLVED that the Conference of Delegates recommends to the Board of
Governors of the Stats Bar of California that the State Bar sponsor
legislation to amend Sections 378, 379, 37%a, 378b and 37%c of the
Code of Civil Procedure to read as follows:
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Seetion-378:--{Plaintiffa;-Joirder;-arder-£for-separate~trials)
All-perdons-wmay-hbe-joined-in-eore~aetion-as-plaineiffs-wha-have
an-interest-in-the-subject-af-the-aetisn-o¢-in-whem-any-right-te
relief~in-respeet-Eo-nr-arising-eut-ef-the-game -Eransaction-oF
se¥ies-gf-transaetiong-is-atleged~ta-enisty-whether-jointlys
severatiy-er-in-the-alternative ;-where-if-guek-persens-brought
separate-aecions-any-questien-of-tav-pr-faet-would-arise-whieh
are-common-to-ati-the-pareien-to-the-aetion;-provided;-that-if
upen-the-applieation-ef-any-party-ie-shaltl-appear-that-sueh
boinder-may-embarrags-er-detay-che-erial-af-the-aetion;-the-eoure
may-erder-separate-triats-er-make-sueh-other-order-as-may-be-ex-~
pedient;-and-judgment-may~-be-given-£far-sueh-one-er-moare-af-the
piainciffs-gao-may-be-found-to-he-enticied-to-ratietf;-for-che-~-re-
ticef-co-whieh-he-ar~-they-may-~be-entitied:--{Enacted-1843:--A9
amended-Seatgs-1927;-e--3865-pr-63%;-Seetion-1:)

C.C.P. Section 378. ({Permissive Joinder of Plaintiffs)

All persons may join in one action as plaintilffs if they assert
any right to relief jointly, severally, or in the alternative in
respect of or arisineg out of the same transaction, occurrence,

or series of transactions or ogccurrences and if any gquestion of
law or fact common to all these persons will arise in the action.
It shall not be necessary that each plaintiff shall be interested
as to all relief pravyed for.

Seecien~379,--(Pefendantas~joinders-landlord-and-tenanty
WHO-MA¥-BE-JOINER-AR -BEFENBANTS - ~-~Aay-pereson-may-be -made-a-de~
fendant-whe-hags-er-elaims-an~inkerest-tn-tha-controversy-adversge
to~-the~plaintiff ;-or-who-i9-a-neeessary - party-to-a~complete-de-~
termination-or-setclement-of-the-question-tnvelved-thereiny -~And
in-an-aetien-~to-detersine-the-title-or-right-af-possessien-te-real
praperty-whieh;-at-the-time-af-the-commencement-of-ehe-aekions-ig
indhe-pssgesston~of-a-terant;-the-landlerd-may- be-ge&ned—as«a
party- deEendaﬂE~~-{EaaeEed 18?2&}
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C.C.P. Section 379. (Permissive Joinder of I» fendants)

%11 persons may be joined in one action as defendants if there
‘is. asserted against them jointly, severally, or in the alterna-
tive, anv right to relief in respect of or arising out of the -
same transaction, occurrence, or series of transactions or oc-
currences and if any question of law or fact common to all these
persons will arise in the action. It shall not be necessary that
each defendant shall be interested as to all relief pravyed for.

Seeti6R-37#9ay~-{Defondaniss~3ainders-judgmont)
All-persens-may-be-jeined-asg-defondanks~against-whom-the ~-¥ight
?e-any-ﬁelieﬁ-is~allegad—63~exist?-whgshes-ieinély;-seuesallyaar
hnnshe~31595naeivai~and-§uégmen§wmay-béugivsn-against—suah—ané

a5 -more-of-the-defendants-ae-nay-be-£found-to-he-liablay-accesding
to-their-respeotive~liabilitios.--{Added-S5tats--1927y-a--259,

pv-4775-Saetisn-1+}
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Seezien-B?Qd}’Section 376.1 (Defendants; joinder; doubt &s to
defendant liable)

Where the plaintiff is in doubt as to the person from whom he is
entitled to redress, he may join two or more defendants, with
the intent that the question as to which, if any, of -the defen-
dants is liahle, and to what extent, may be determined bhetween
the parties. (Added Stats. 1927, c. 387, p. 631, Section 1.}

SeeEien—E?gbf--{Defeaéansa:—jeinder:-iﬁterestg~eréer-preveasing‘
embarrassSment)
Itmaha}l—nes-be-neeessary-EhaE*eaeh-deEendane-shal}-be-inﬁereSEed
as-Ea-a}l-relieEuprayed—Eer;werwas-ﬁa-every-eause-eﬁwaetia&-in—
eluded-in-any-praeeediﬁg-&gainse~himg-bat—ehe-eeure-may—make-sugh
erder-aswmay-appear-jase-te-preveae~&ay-éefeﬁdaﬁe-£rem-being-em—
barrassed-e?—puﬁ-ee~expense-hy~beiag*requireé-Ee-aEEeaé—aﬁy-pre-
eeedingSwiﬂ-whieh—he~may-kaVe-He-inEerese:—nEAéded—SEaESw—192¥g
87-259;-p7"k?8:-SEEEiBﬁ-—l-:} -

C.C.P. Section 379.2, (Orders Relating to Joinder of Parties.)
It shall not be necessary that each party shall be interested as
to every cause of action in one action. Notwithstanding com-
pliance with the provisions of CCP 378, 379 and 379.1, the court
may make such orders as may appear just to prevent any party from
being embarrassed or put to tndue expense, and may order separate
trials or make such other order as the interests of justice may

-reguire.

{(Proposed new language underlined: language to be deleted stricken)



STATEMENT OF RCASONS

These new provisions for joinder of parties are proposed aleng the
lines of FRCP 20, New CCP 378 (rclating to joinder of plaintiffs) is
merely a rewriting and clarification of rhe lormer CCP 378; vew CCP
379 (relating to the joinder of defendants) is revised to provide the
same substantive test for joinder of defendants and for joinder of
plainciffs. CCP 379 is only renumbered as 379.1. New CCP 379.2 allows
for judicizl discrecion ia severing partvies for trial, ' '
Faced with the present bewildering array of overlapping and contra-
dictory statutory provisions relating to joinder of parties, at least
one court has fallen vack upon Chadbaurn, Grossman & Van Alstyne to
create a test independent of the statute:

". . . the boldings seem to demand that there be some sort
of factual nexus connecting or associating the claim pleaded
against the several defendants." Hoag v. Super. Court, 207
CA2d 611 (1962).

What was not cited in Hoag was the recommendation of Chadbourn, et al.
that, "it would seem to be desirable to amend the provisions govern-
ing joinder of defendants so that whatever requirements are intended
will be expressed and not hidden in the Implications of decisional
law'', Chadbourn, Grossman & Van Alstyne, Calif. Pleading, Sec. 618, °
pp. 535-5336. That comment was made almost 10 years ago.

At issue heve is the basic policy of 2 legal system in defining the
maximum limics of size for a given lawsuit. The present statutory
rules are impossible for the practicing attorney to follow without
unnecesgsary guesswork and extensive legal research. The Code of Civil
Procedure should be a clear and concise guide for the attorney draft-
ing pleadings and planning litigation.



