
# 71 6/18/70 

First Supplement to Memorandum 70-66 

Subject: Study 71 - Joinder of Parties 

The Commission has determined to revise the law relating to cross-

complaints and counterclaims and joinder of causes of action and related 

provisions. In connection with joinder of causes of action, the Commis-

sion has determined to substitute the substance of Rule 19 of the Federal 

Rules of Civil Procedure for Code of Civil Procedure Section 389. (See 

Memorandum 70-66.) 

Attached as Exhibit I is a resolution proposed to the Conference of State 

Bar Delegates relating to joinder of parties. The resolution would amend Sec-

tions 378, 379, 379a, 379b, and 379c to adopt rules along the lines of Rule 

20 of the Federal Rules of Civil Procedure. The staff believes that the 

changes proposed in this resolution are within the scope of our revisions 

relating to joinder of causes of action; we believe that it is important to 

make clear the parties who can be joined as plaintiffs and as defendants at 

the same time we allow unlimited joinder of causes of action against any 

party to the action. Accordingly, we recommend that the substance of the 

changes proposed by the Bar Association of San Francisco be incorporated 

into our statute. 

Respectfully submitted, 

John H. DeMoully 
Executive Secretary 



First Sup;lement to 
Memorandum 70-66 

EXHIBIT I 
RESOLUTION PROPOSED BY 

THE BAR ASSOCIATION OF SAN FRANCISCO 

RESOLVED that the Conference of Delegates recommends to the Board of 
Governors of the Stat~ Bar of California that the State Bar sponsor 
legislation to amend Sections 378, 379, 379a, 379b and 379c of the 
Code of Civil Procedure to read as follows: 

1 SeeeleFl-378T--fPt:alFlEiffs;-~eiAaelC';-el'tlelC'-fel'-!lef'al'a!;e-!;:pi:8ls~ 
2 All-f'e1's8F1S-~8y-~e-jefAetl-:i:~-eAe-8eEf8A-81t-~18:i:~!;:i:fflt-wke-k8ve 
3 II~ - i:R EeFeSE - iR -!;Re - It"'!. jee e -eE - eAe -lIeE iSA -e1' -ill -wReEll-8l'iY-1'i:'gRE - Elt 
4 :pel:i:ef-iR-Fesf'eeE-Ee-el'-al':i:s:i:Hg-e~e-e€-EAe-Sa~e-1::paHs8eE:i:eA-el' 

5 sel':i:e!l-ef-!;1'a~SaeE:i:e~s-:i:s-IIt:1egetl-ee-eM:i:!lE;-wAeEAelC'-tetAEly; 
6 seyel'li 11y-eF -iA- ERe -1I1J;elC'RIi I;h,e -; -wAe1'e -if -sHeA -~el'sel\s -bl'e,HgR!; 
7 8e~1I1'IIEe-lieeieAs-IIAy-~~esl;ieA-sf-law-sl'-flle!:-wsHltl-lIl'ise-wkiek 

8 IIl'e-eeEIIElleA-!:e-a11-I;Ae-~al'!:ies-ee-!:Ae-aee:i:eFl;-~l'evitietl,-EAae-if 

9 Hl"e~ -ERe -al"l" Hea!: lSA-sf -aFlY-1"8JC'eY - it: -sAa1l-IIf'l"eal' - !:RaE -Sl:le k 
10 ';eiatle1'-lIlay-effl!.al':pass-s:P-eelay-eAe-E1'ial-Sf-eRe-aeEieA;-!:Ae-eel:ll'E 
11 EIIay-e?ael'-sel"a?al;e-!:?ia1s-e?-fflake-sl:leR-eEkel'-&l'eel'-as-maY-Be-eM-
12 l"eSieHe;-aRe-jl:legMeRe-may-~e-glveH-fs~-s~ek-6Ae-e~-ffie?e-ei-eke 
13 ~laiHEiffs-as-ffiaY-Be-fe~etl-Ee-~e-eHeieletl-l;e-?elief,-f6P-eke-?e-
14 lief-e6-WAiek-Re-e1'-EkeY-May-be-efiei!:te67--~Eaaeeee-18+27--As 
15 allleBtlee-SEBeST-i927;-e~-~8&;-~7-&3l;-SeeEiea-iT~ 

• 
16 C.C.P. Section 378. (Permissive Joinder of Plaintiffs) 
17 All persons may join in one action as plaintiffs if they assert 
18 any right to relief jointly, severally, or in the alternative in 
19 respect of or arising out of,the same transaction, occurrence, 
20 or series of transactions or occurrences and if any question of 
21 law or fact corrnnon to all these persons will arise in the action. 

,22 It shall not be necessary that each plaintiff shall be interested 
23 as to all relief prayed for. 

24 SeeE!ea-379?--tgefeaeaAEst-jeiAeept-laaeiepe-aAs-EefiBAEt 
25 WHQ-HA¥-BE-J9INE9-AS-9EFEN9AN~S~--AAY-l"e?BeA-May-~e-ffla8e-a-de-
26 featlaH!:-wRe-Aas-ep-elaiffls-ae-feEepesE-ia-ERe-e&aEPevel'sy-ae~epse 

27 1;&-Eke-l"!aiaeiffi-el'-WAe-is-a-aeeessapY~f'a?EY-Ee-B-eeffi~IB~e-8e-

I, 

28 t!e_lea!:iea-eF-seEEtellleae-ef-!;;Ae-~HeBEiea-iBve!vee-ERepeiRT--Aati 

29 i:a-aA-aeEiea-Ee-tleEePffliRe-!:ke-E!Ele-&1'-pigkE-ef-~e8seBsise-Ee-peal 

30 ~?e~el'!:y-wkiek;-aE-Ehe-Eiffie-ef-!:Ae-eel!!ElleAeeMeA!;;-ef-EAe-aeEieR,-is 
31 iB~e-f'esltessiea-ef-a-EeeBaE;-ERe-laAtllel'e-fflaY-Be-teiHea-as-a 
32 1"8?!y-sefeAtlaAE7--fERseEed-1872Tt 

-1-



33 
34 
35 
36 
37 
38 
39 
40 

41 
42 
43 
44 
45 
46 
47 

48 
49 
50 
51 
52 
53 
54 

55 
56 
57 
58 
59 
60 
61 
'62 
63 

64 
65 
66 
67 
68 
69 
70 
71 

C.C.P. Section 379. (Permissive .Joinder of D,fendants) 
~11 persons may. be joined in one action as defendants if there 
·~s asserted.agaLnst them join'tly, severally, or in the alterna
tive, any r1ght to relief in respect of or ariSing out of the . 
same transaction, occurrence, or series of transactions or oc
currences.and i~ an~ question of law or fact common to all these 
persons Will arise Ln th~ action. It shall not be necessary that 
each defendant shall be 1nterested as to all relief prayed for. 

~ee5~eA-~79ay--(~eieHQaR~Bt-j9~RQe~t-f~QgffieR~} . 
All-~e~seA~-ffia~-Be-j9iReQ-aB-QefeRQaR~s-agaiRsE-wR9~-ERe-~igRb 
~e-aHY-Fel~ef-~s-allegeQ-5e-e~is5,-wRe~Re~-jeiH~ly;-se¥Q~ally-Q. 
i.R-~Re-alI;Q~RaEivQ+-aRQ-j~EigJ'lleHE-!Ilay-BQ-giv"R-agaiRsE-SyaR-eR .. 
e.-!Ile~~-9f-ERe-EieieR4aRbs-ae-J'IIay-Bs-feYREi-te-Rs-liaBle -aQQeMQiR8 
be-'Rei.F-Fespeebive-liaBilities.--{AQQe4-~bat8.-19~~;-;._2~9, 
~.-4~7;-~eeEieR-ly} 

i,,) 
(Defendants; joinder; doubt as to seeeieR-,H9/ Section 379.1 

defendant liable) 
Where the plaintiff is in doubt as to the person from whom he is 
entitled to redress. he may join t\vO or more defendants, \·lith 
the intent that the question as to \"hich, if any, of -the defen
dants is liahle, and to what extent, may be determined between 
the parties. (Added Stats. 1927, c. 387, p. 631, Section 1.) 

See~i8ft_~t98T __ ~Be~eRBaReSt-jeiRse~t-iReeFeSEt-e~de~-ppeveR~iRg' 
eM8a~~as5MeRet . 
1~_5kali_A8e_8e_Reeess~py-ekaE-eaek-defeR6aAe-skall-he-iReeresEes 
as_Ee_a*1_pelie€_prayeB_Fep,_ep_ss_ee_evepy_ea~se-e~-8eEieA-!R
e*Hse8_iA_aAy_pFeeee8iftg-agaiAse-kiMt-h~E-eke-eeMFE-MaY-Make-sMek 
ep6er_aS_ffiay_a~reap-jMSe-ee-rpeveRe-aRy-aefeAdaRe-fFeM-8eiRg-eM~ 
8arra5sed_ep_r~e_ce_e~reAse-~y-beiRg-re~HireQ-ee-aeeeRS-SAY-rFe -
eeediRgs-iFI-"'Aiek-l<!e -Hlay-Im'\le -Re-iA1:ereSE ~--~A6de6-Seaefh -19~;l; 
eT_2&Q,_pT_4;l8,_SeeeieR_ITt 

C .• C.P. Section 379.2. (Orders Relating to Joinder of Parties.) 
It shall not be necessary that each party shall be interested as 
to every cause of action in one action. Notwithstanding com
pliance with the provisions of CCP 378, 379 and 379.1, the court 
may make such orders as may appear just to prevent any party from 
being embarrassed or put to undue expense, and may order separate 
trials or make such other order as the interests of justice may 

require. 

(Proposed ne'v language under lined; language to be deleted stricken) 
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STATE~!ENT OF RrcASONS 

These new prov~s~ons for joi;1der oj: parties are proposed along the 
lines of FRCP 20. New CCP 178 (relating to joinder of plaintiffs) is 
merely a rel-lriting and ciarilication of the former CCP 378; ne~l CCP 
379 (relating to the joinder of defendants) is revised to provide the 
same substantive test for joinder of defendants and for joinder of 
plaintiffs. CCP 379 is only renumbered as 379.1. New cep 379.2 allows 
for judicial discretion in sever ing parcies for trial. 

Faced with the present bellildering array of overlapping and contra
dictory statutory provisiJns relating to joinder of parties, at least 
one court has fallen back upon Chadbourn, Grossman & Van Alstyne to 
create a test independent of the statute: 

" ..• the holdings seem to demand that there be some sort 
of factual nexus connecting or associating the claim pleaded 
against the several defendants." Hoag v. Super. Court, 207 
CA2d 611 (1962). 

l.Jhat was not cited in Haag was the recommendation of Chadbourn, et a1. 
that, "it would seem to be desirable to amend the provisions govern
ing joinder of defendants so that whatever requirements are intended 
will be expressed and not h(dden in tbe implications of decisional 
law", Chadbourn, Grossman & Van Alstyne, Calif. Pleading, Sec. 618, ' 
pp. 535-536. That comment was made almost 10 years ago. 

At issue here is the basic polfey of a legal system in defining the 
maximum limits of size for a given lawsuit. The present statutory 
rules are imposs.ihle for the pra~ticlng attorney to follOl·1 vlithout 
unnecessary guesswork and extensi'Je legal research. The Code of Civil 
Procedure should be a clear and concise guide for the attorney draft
ing pleadings and planning litigation. 
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