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Memorandum TO-66

Subject: Study Tl - Joinder of Parties

At the June 1970 meeting, the Carmissicn directed the staff to prepare for
separate consideration a memorandum dealing with the revision of Section 389 of
the Code of Civil Procedure and providing additional background relating to the
joinder of "indispenssble" and "necessary” parties. Attached to this memorandum

are: (1) a copy of the Camission's 1957 printed Reccmmendation and Study Rela-

ting to Bringing New Parties Intc Civil Actions; (2) excerpts from two law re=-

view comments critical of the 1957 changes: Bringing New Parties Into Civil

Actions in California, 46 Cal. L. Rev. 100 {1958)(Exhibit I--pink); and Joinder

of Parties in Civil Actions in Celifornia, 33 So. Cal. L. Rev. 428 (1960)

{Exhibit II=--yellow); (3} = draft statute incorporating the suggestions of our
consultant in this area (Exhibit III--green). See Research Study, pages 30-38
{attached to Memorandum 70-65}.

The staff believes that the criticism expressed concerning the 1957 changes
was justified. At that time, Section 389 was amended to provide in part:

389. A person is an indispensable party to an action if his absence
will prevent the court from rendering any effective judgment between the
parties or would seriously prejudice any party hefore the court or if his

interest would be inequitably affected or jeopardized by & judgment ren-
dered between the parties.

The underscored phrase was not included in the printed recommendation and was
not apparently derived from prior case law. See Comment, 46 Cal. L. Rev. 100,
101 (1958); 33 So. Cal. L. Rev. 428, Lh32-L33 (1960). As indicated in the com-
ments, this language could produce unintended consequences,

Section 389 was also amended to direct, if not require, the joinder of

persons whenever it would enable the court "to determine additional causes of
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action arising out of the transaction or occurrence involved in the action."

It is obviocus that the Commiszion 414 not intend this langusge to hbe as broad
as it reads. 1Indeed, as noted by Professor Friedenthal in hig study on counter-
claims and cross-complaints, a broad literal reading of Section 389 "would mean
that every person permitted to be joined would have to be joined."

Apparently, the Comission's intention in amending Section 389 was to
clarify the existing definitions of indlspensable and necessary perties. As
the commentators hoped, the courts have ignored the precise wording of Section
389 and have continued to apply the rules in this area developed by the prior
case law, However, the potential problems still exist. Professor Friedenthal
concludes:

[I]t should be clear that a straightforward policy decision is required

regarding the compulsory Joinder of claims involving multiple parties.

If the purpose of joinder is to be limited to situations where actual

prejudice, such as inccnsistent verdicts, may cccur 1If a person, whether

or not indispensable, is not joined, then section 389 should be revised
to eliminate the reference to joinder of causes and should be patterned
after Federal Rule 19, which was amended in 1966 after careful study and
which is limited to situations where sbsence of a party may result in
such prejudice.

If the purpose of compulsory Jjoinder is not only to aveid prejudice
but also to praomote the general convenience of the court and of the par-

ties and to avoid a multiplicity of suits, then sections 427 and 389

must be altered to say so clearly; they must be harmonized with one

another and with those provisions allowing permissive jolnder of parties.
On balance the narrower view of Federal Rule 19 seems the most ap-

propriate one for California to adopt. The advantages that may accrue

from broad compulsory joinder are outweighed by problems of enforcement

and the dangers of unnecessary litigation. [Background Study at 34-35.]

The staff is inclined to agree with our consultant and has accordingly

prepared a draft statute incorporating his suggestion. BSee attached Exhibit

III (green)}. At the July 1970 meeting, the Commission should review this
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matter. If the policy decision to revise Section 389 in substantial conformity

with Rule 19 is made, the draft statute should bhe reviewed so that it may be

included in our tentative recommendation relating to joinder of causes and

parties.

Respectfully submitted,

Jack I. Horteon
Associate Counsel
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Corﬁment

BRINIGI’\IG NEW PARTIES IVTO CIVIL ACTIONS
IN CALH-ORNIA

" The 1957 session of the Callfomm Legislature endeamred lo revise ihe pro-

visions of the Code of Civil Procedure vhth respect to the bringing in of new pacties
in civil actions but, by amending sections 389, which deals with joindeér, and 442,27 -

concerning cross-complaints, it created many new . and perhags uuanucipated
problems,

Prior to its amendment section 389 read in part: “when & ca:ﬁpkte detemuna.- .

tion of the controversy can not be lud without the piresence of vthet parties, the

court must. then order them to be brought in , .. .” Although the section spoke
in mandatury terms and made no dlshﬁmon between necessary: .md lndnspmsable :
T CaL. Cout Civ. Phoc. § 389: “A person s an indispensable party 16.an action i bis #b- -

~ sence will prevent the court from rendering any efiective judgrment hetieoen ihe parties or
- would seriously prejudice any party befors h.he court or if his mtem.t wﬁuld ‘be ineguit :

affected or jocpardied by a judgment rem between the phrties.
“Apemnwhnunotminw' i
determive additional causes of sctiok. moutﬂmnmmm«mmmmu
the action {s s conditionally necessary party,
“M:nitlmmmtumuubhmhammm mmm
the pirty assérting the canseé of action uwh-l-.-h

thex brought in, the court shalt dismiss withq:t pirejudice al) causes of acilin 59 10 whizh sich

- party B indispensable and may, ia id distaits without prejudice guy ceuse of action
asgerted by 8 parly whose failure 1o comply tha court’s erder is willnl or negligent. —
“Whmitapmnihuscmditmmﬂym&uymnyhnmmmmmm\ .

order the party nsserting the caise of action to which be is conditionally meesiary to bring him
!nuhenmbjuttothe]uﬂsdicunnofth court, I he cin be broujght is without undus
delay, and i his joinder will 0ol caise undue complexity or delay in ihe proceedings. if he is
not then braught in, the court may disiniss without prejudics any um:a{wﬁmmuﬁhy

. npu-tywhnse{nlureta complywﬂhthec t's exder fa.wiltal o7

“Whenevar & court makes an order !!nt petsan be brought mommmmw

. order ameaded. or supp!cmmhl pludings oF % erom-complaint ﬂﬁh&mm :

fusued and served.

*If, aitér additional conditiondfly My perties bave besh hroubtm wmml tighls

3

_section, the court finds that Lhe trlal will be unduly complicsted or délayed: because of the -

number of partiss or cxuses of action mvolvid, themmordﬁmﬁhmkuhm&

parties or muke such sther order as may be just.” .

Prior to the amendmient, section 38% provided: -

“The conrt may determing any con sybctmmﬂhbeforzu,m&mhtm ‘
* without prejudice to the rights of othees, or by saving their: pights; hlt when & complete

detetmination. of the controversy can not be had without ‘the presence ¢ oﬂm parties,

_court must then order them to be hrought in; and to that end seay erder and supphe-
fcneal pleadings, or & cross-compliint to be fijed, xnd summons thetoon to be issitd and served.

And whes, ip an action {or the recovery of yeal or personal property, of to dbterming conflicting
clafms thereto, 4 person, 2ot a party to the :?wa, but having in intefest in'1be subjedi theveot,
makes application to the court to be made n puty, it may order: Bim to bt hiw;ht in, by the
proper ameidment ™

The last sentence of 1he séetfon as it read pricr ta the renm amendmnt 1s umv contained
in Cav. Cope Crv. Proc. § 38935, :

2Car, Coor C1v. Proc. § 442: ““hemer the | defmdant seeks lﬁmuve relief agmna any

: .'tmr!}r} person, whelher or 4ol @ poriy s dgr mgmd actipn, relgting t6 -of dtpendlaz upon
- the contract; transaction, matter, bajipcuing or dceidenit apon which. the aclion i brought or

affecting the property to which the action relates, bt may, in addition to bis answer, file &t

the same time, or by permuunn of the court subsequeatly, & cmu»conpwnt The crows-

mwm;omwm?mhmnw'

b it Lo hring hic . 1 he b met -
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" parties,® it was interpreted by the courts to require the joinder only of an indis-~
‘pensable party and merely to perrmt in the discretion ql‘ the court, the _|omdt-r
of a nécessary party.* -

“In its repart; the Cailfurma Law Revision € nmm:sswxi slated tlut. section’ 339 o

- hag been subjected to varied interpretations by the courts, and that the putpose ©

- of the amendment was to provide explicitly that indis mahle parties must ‘be

) juimd and that necéssary parties may be joined if the court finds'it advisabile fo .-
“des0.% In view of the fact that there had been little guestion as to the meaning of
 section 389 dince the decision in Bonk of Calijornia v. Superior Courf® the need

- for clarification of the section is questionable. Moreover, bitause of an infortunate =
. choice of language, it is posmh]e that the amendiment hah confused, rmher than - -

a8 those of the absent party.® Fusther, the section states that 1t
- indispensable if his interests would be ineguitabiy affected by 8 judgmént withoat <
: ice.¥ Previously, ﬂwt&ﬁth&dbeenwhetherﬂw;vdgmemmuidﬁ“wrﬂvi
; affect the abmz party’s interest in the subject matter of the controversy Lefore
_the court, In construing section 389 the courts will be faced witk the- questmn»,
of whether these diﬁmum in phrasco!ogy alter the ex ing cst-of & party’s -

| sl COMMENT 1l

clarified, the California practice’with respect to joinder of- patties.

in the past the judicial definition of an indispensable patty was phrased in "
e ellect of his ahsenoe upon his rights, as well g5 the futility of a: judg-

ot his presence.’ In: defining indispensable p?.rues, “sectiof - g
% of prejudicing the riglits of the. parties befure the court,. as vmil ;

; r.lansrﬁeaﬁon,

‘ comphht must be served upon the parties aﬂettad thereby, and ¢ncl; pnmcs may demur or :
‘ mwenhmm.mﬁ!eamtmnimotmtasmkc:bewholeormypmthmiutoﬂn‘ ‘
_ original complaﬁn H ativ of the parties affected by the cross-complaint bave not apmmd suo

Section 389 stales tbat a mssary party it one "w _minde'r would 'cnaﬁle
~ the court to détemtine additional causes of action’" ariging|out of the subjuct mat--
- ter of the enntmmsy before the court. The former verbqihzatmn ul a necessary

in the action; s sumiricss upen the crési-compllint must be and served upan- thetw in

the samé manser as gpon the commcncement of an orﬁ;mul action.” {(The word “ptﬂy :h :

; bn:keh sy deleted by the 1957 amendment and the italicized por! ot sdded thiereby.)

.3 Parties are genstally classified inyo three groups: (1) proper parsics; who Bave nointprest £
Cim lhe conttoversy belween the immediate litigants, but have su | an- interest in the sobject ¢
' mistter a3 may Be conveniently scitled in the suit, and thereby ‘prevent. further hiigation; (2)

© mecessary partiet, who have an inteiest-in the. controversy, but whose inlertdts are separabls

. Paxiirs {x10 Civi Aviions § {mn

~ From- thade A1 ijle paﬂifs beforé phe’ conrt. and Wil not be dincuy iffecied by a fisfpment .

" between those mrlm, {3) indispensable partics, who not only have an’intersst id-the: wubjort

- miatter of the caniroversy, but an interest of such a nature that 4" Ansl judghicst cennot be .
made without directly affecting their mzercsts. SH‘, ¢ £ Bank of Cﬁﬁiernu v buperio: Cn;m,' T

16 Cal 24 56, 106 P.2d B (1340). .
4 Birnrnons ¥

an.. me Rgvision Coxis; RECOMMENDATION' AND STUDY Rku-m.a 1'6 Hnaaccum usw

816 Cab, 24 $16, 106 .24 89 (1940). - i :
T Bowks v Buperior Court, 44 Chl. ad S'H 281 P2 ?04 {IB‘$) Hanmn Runch Co ¥,

" Asseciated Ol Co,, 30 Cal. 2d 232, 73 P.3d 163 £193F); Warner |v, Pacific Tel. & Td. Co,,

| 121 Cal. App, 2d 457,263 P.2u 465 {1953} : Baines v. Zaiehack, 8 C11. Aop. 2d 483, 191 P24 67

| (A948) ; McKelvey v. Rovdricaez, 57 Cal App. 3d 214, 134 1".2d 870 (1943).

8 The wriler has been able 1o find only oue aulhority using smd: language: Story, l-:qumr

: Pu:mnu:s 77 (Sth ed. 1832).

*No authoritics' have been found which % use the word "mequ:!.ably" in dzscnhm.

: indispensable parties.

Lalifornia Iusulut: of Tm:hnelngy 34 Cal.2d. 154 0% P‘.zd 531 (l‘w)} 37
: Baﬁk of, Cofiforsia v. Superior Caurti 16.Cal-2d 516, 106 P.2d 879/ (1940). -




"It is therefore 1o be a.uluc:pntgd that the coii
~ of section 389 and will continue to apply

e text st note 24 infra, - f

. 40 P.2d 525 [1935), Also, section 389 stutes that the eourt skall order in
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party was one whose absence would prevent a complete determination of the con-
‘troversy between the parties already before the court.'™ While this revised lan-

guage may be interpreted by the courts as simply another way of siating the same

test, there are situations where the joinder m' a new party would enable the cotirt
to detzermme additional causes of action arising out of the subject matte’r of the

- controversy before the court, even though that person’s foinder would Aot be necks-

“sary to permit & complete determination of the tontrovefsy between theg parties

: already befere the court.!! If this definition is given its literal meanibg, the class

of persons denominated necessary will be expﬁndcd to mn:]ude many who ftmnerly
would have been merely proper parties. -
. From the foregoing discussion it is apphrent that section 389 a8 amended is

‘susceptible to being construed as laying down new tests for de:ermmmg thie- 3tams-
of a party as indispensable or neoessary.'? rit is stibmitied, bowever that it s
practical impossibility to formulate concrete tests for detérmininug e Status of the
© . new party. Since the new phraseology used Ip section 389 apparently Bns not been
. used in any cases hpplymg the section befare its amendrhent; there istio guide a3

~ io the meaning of the new terms. Fut

. the {‘al:famm Law Ruﬂisim Cﬁm

nission indicated that its purpose in p _ o
clarify, not 10 alter, the existing definition of lﬂﬂmm& snd nécessan .punm
wmigmruheumque Arseclop

Cetijornia case, detesmining the status of the Pbseﬂparty

test applicable ta sll sltuatnms § L
10 Boiwles v, Supenm' Couit, 44 Cnl. 3d m, zd; Pad 0t mss), mm ankm

Co. v. Superior Court, 208 Cal. 657, 284 Puc. 433 (1930); Hakh v. Walter, 64 Cal. Apn:34. ..
837, 19k Pad 925 (19&3) T[urs ‘are apparently up cases. min: ﬂlt llmxe cind tﬂnttin_ul :
" in section 384, : S

G b AR WH mmndhypu&uuﬂ cuq thscuuedineomiﬂ_

. ‘3Tunother¢hmhmﬁnn389beu
ject of this article. fn dealing with the sanctions fn
after hnmgbccn ardered by thecomm :Ion.

Scourt's order is wiliul or negm-nt " Formerly the n for mm-‘m mmplr m an onler

mosecurcthe;alur!erﬁfl.nmpmywnduﬁsﬂ'lthumufmmﬂwm&etm
v be, Mml fing ghinpulory i |

party was indispensable or necessary, as the case :
- the ahsent person Wwis an indispensable party. Wither v.. g1
AYY, 263 P.24 468 (15831 Loock v, Planses Tite Mnm aad Tnm Co, 4

certain conditions sre met. Non-joindes of an indispensable party. to the jul
“oourt; requiting disnyissal of the setion if sneh partylis not hm‘mgb}mmz
ufmindmublepauyhmtmmbymlumgbmitb 1
{ailure 1o vhject to Lhe non-joinder of & necessary plirty had hmldﬁre ckuwd 5 iﬂm Bank
of California v. Superior Court, 16 Cal. 2d 518, 106 P.2d 879 (19405 Smlih v

: Cucamongs
Water Co., 160 Cal. 811, 117 Pac. 764 (191)). See ::mcmzen Pm: lui,whk:hpm-

vides that the only objectimu not sobjet to wadver ace lack of Jurisdletion of the caure and

" failure of the complaint to stibte a cyuse of action, . coarts would probably ba tdu:tant to

give this portion of section 389 the interpretaiion that absénce of a neceseary party now goms
tp the jurisdiction of the court wnd has the same efect 21 non-joivder of sn indispehsable party.

This lunguage will prohably be given the Interpretatio: e that the coiirl must crder o thie neces- .
mupmvﬁ in itx disczetion, it i found 1o be- todeso.t_&uamulngnnchngein .
the nrior practice. However, the portions of the section dealing with sacifons for wilful or -

negligent non-compliance with & court crder fof joinder Are sxplick and probably will be: gves
Literal effect. .

) mlhepmkir'
{acts of each case rather than restricting the#nselv@by sttempti@ miamum [

sechmm_ ‘
. bmdnmnhudfmﬂy:omub- .

sRaweL OF deinarver, But
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‘COMMENT
!

[
JoinDER OF PARTIES IN ICIVIL ACTIONS IN CALIFORNIA

For some time there has been confusion concerning the joinder of
partics in civil actions in California. This confusion has arisen at several
levels of the legal process. Mose significantly, it has arisen out of a failure
of the legistature to provide a concise statement of the field of joinder
of parties in a package containing the types, status and characteristics of
the various parties along with the legal effects of joinder, misjoinder and
nonjoinder.

This comment has as its scope the California faw of joinder as it ap-
plies o "indispensable parties,” 'necessary parties,” “conditionally neces-
sary parties,” and “permissive (or proper) parties” in civil acdons. Class
actions and representative suits will not be considered.

i Tﬁn INHISPENSABLE Party

Historicatly, there have always been situations where an effective judg-
ment could noc be rendered without the presence of 3 cermin party or
parties because his or their intereses or cights were roo inextricably bound
up in the marter being litigaced.) It is from this beginning that our pres-
ent Jaw of indispensable parties has come.

What parties are indispensable? The case before the court must be of
such a nature that the court cannor tender. an effective judgment with-
vur the presence of another, oT a judgment rendered would seriously -
prejudice the rights of a party s#pt before the court. There is-an overlap-
ping in che controlling statutes in California, primerily because both the
old cquiry rule of joinder® and lthe common law rule® have been cadi-
fied. The wquity rule is set out in Code of Civil Procedure, Section 389:

A person is an indispensable pariy to an action if his absence will pre-
vent che coure from rendeting any effective judgment berween the partics
or woukl seriously prejudice any party before the courr or if his interest’
would be incquitably affected or jeopardized by 2 judgment rendered
Ietween the parties, :’

The common law rule is set tmtin the same code in Secrion 382: “Of the

parties to the action, those who are upited in interest must be joined as

*”

plaintiffs or detendants, . . . will be shown, these sections embrace

both indispensable parties and necessary parties because, as we know them

today, joint interests may of may not indicate indispensability.
|

'FOMENOY, A TREATISE ON muﬂ JURISPRUDINCE § 114 (4th ed, 1GIR).
'-‘rzm:iCmnx. Cot® PLEADING, ch. 6 [2d ed. 1947).
“Hrd.
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Section 389 was amended to its present form in 1957, m order o
bring ic mote in line with the case law up ro that time Few cases
have been decided under it as amended, but there is ample authority
- under the old section, which has not bee$ emasculated by the new
amendment.

Some examples of “indispensability” will ,L:enre 10 show what consid-
erations must be looked to in delineating indispensable parties. It has
been held that in an action to set aside a rruse, or determine the interest
of a beneficiary in 2 common crust fund, al] the beneficiaries are indis-
pensablc because any ;udgmcnt which is rendered will clearly affect their
interesz in the trust resr.® But, compare where all the benehciaties have
identical interests such as in the removal of a trustee for breach of trust.
Here, the court has said that absent beneficianies are not indispensable be-
cause the nature of the suit is a class action and there is viteual represcma
tion." The resule may be the same in che case of unborn remaindermen.”
Where the action is concerned only in rights|to the aliquot or liquidated

. . share of one beneficiary and such judgment will not affect the liquidared

(or usnliquidated) share of ather beneficiarjes, chen those bencficiaries
not interested are not even proper parties to the action.' In an action
to wind up a parcnership all the partners| are indispensable.'® In an

ABefore amendment it peovided: ““The court may Herermine any controversy between
parties before ir, when it can be done without prejudice o che tights of others, ar by saving

theit rights; but when a complete determination of the tty cannoy be had without
the presence of other mcs.ﬂncommuntbcnordu to be brought in, and o thae
end may prdes qule:mnul pludmp.orncrmcmplumroinﬁlul and
semmons thereon 1o be issued

of SCaLConnanlvacsampr&d:e“;&n mrotsdmu:hommorormm;
&0 exprest s, O a persod cxpeessly au ¥ EBfUle, may sue Wi joining wit
hlmﬁgmiorwbﬁ:bemﬁtﬂumimuprm . ... It has been beld thar this
a huonlywmmmmwhmhdullmmnummnntbrus to, the
re the action is pot direcdy determinative of the beneficial shares the. trust.
Mmu v. Roddm, 149 Cal. 1, 84 Pac. 145 (1906); De Olhzabal v. Mix, 24 Cal. App. 2d 238,
T4 P.24 TRY (1937).
L ¥ v. Toomey, 13 Cal, 2d 317, 89 P.2d 634 (1939); Howchins v, Security Trust
and Sav. Bank, Z{JB Cal. 463, 281 Pac. 1026 (1929); Mitsu v, loddan swprs oote 5; O'Con-
nor ¥, Trvine, 74 Cal. A35, 16 Pac. 236 {1887); Mabry . Scom, 31 Cal. App. 24 243, 124
P.2d 6$9 {1942 ); De Olazabal v, Mix, swgra note 5, v. Pioncer Title Ins. & Trus Co.,
4 Cal. App. 2d 245, 40 P.2d 526 (1935). Baz see Bowles v. Superior Court, 44 Cal. 2d 574,
283 Pzd 704 (19%3) wheee the courr felt thar if all interests of the benchciaries were
the same, a theory of “class action” would peemic exclusion of some of them; Mutching v.
Secarity Trust & Sav. Pank, supre, where by way of dicry the courr said if & trust was void
as @ maeer of law the bencficiaries thercunder would *nl even be conditionally necessary
parties.

*Under the cuse of Bowles v. Superior Court, mpra |note 6, this analysia seems feasible
bue it would seem implicit thac if there is the slightest yuriance in interests, o sdversity nf
interents, onder no circumatancs should a co-beneficiury be held o be lass than indispensable,

ACAL. COpE CIv. PrOC. $ 373.5. This code section relegates che unborn remainderman to
the status of permissible party, but without his joinder it would seem that the judgment
rendered would bave no res judicate effect upon him. ! .

¢First Narl Bank v. Superior Court, 19 Cal, 24 rm}; 121 P24 729 (1942) (action o

determine whether or noc plaimiff was beneficiacy); Ward v. Waterman, 85 Cal, 4x8, 24
Pac. 930 {1890 (reformation of instrument to extent of 15 share P
WRudnick v. Delfino, 140 Cal. App. 24 260, 264 P.2, | 081 {1935,
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action to eject a lessee, the lessor is|indispensable.'’ The mortgagor is
indispensable in a foreclosure action)’ bur where a morrgagor subse-
quent to the mortgage gives a deed albsolute, intending it to be a mort-
page, 10 a second encumbrancer, the‘first mortgagee neéed nor join the
mortgagor unless he has knowledge | that the deed constituted 2 mere
security trapsaction.® According to Jomc authority if 2 junior encum-

brancer is not joined in a foreclosure action on a mortgage, the judg-

ment 15 binding as between the parties prcsem ' though it has no res
" judicata effect on absent junior e brancers in their later foreclosure
actions. Another view holds that the judgmem is a complete nulllty if
there is failure to join junior encumbrancers.'” In an action against 8
sublessee for damages for breach of covenant the lessee-sublessor is. not
md:spensab!e," but in an action for forfeiture of the sublease, the lessee-

sublessor is an indispensable party defendant.’’ And, in an action by
one tenant in common to forfeit a ledse given by himself, the other ten-
ants in common have an interest in|rents and royalties and therefore,

are indispensable."™ In setting aside a fraudulent conveyance, the transferee
of the conveyance is indispensable.’”* In an action by one creditor aguinst
an assignee for the benefit of creditors seeking an accounting, the other
creditors are indispensable,” bur whete an aliquor share (as compared.
with a pro rata s}me) is sought by the creditor the others would noc
be mdzspemablc Where an action was brought to set aside a civil
service eligibility list, not only the civil service officials had to be joined,

but also all persons whose names were on the ehgjblllty lise.” In order
to have a county clerk strike the es of certain voters from the reg-
isery, thoae voters sought to be temoved must be joined as indispemable
parties.” Where an action was brought to have an inCOmpefent. person’s
name removed from the ballot, even |in the face of 2 prior adjedication
of insanity, it was held that the person whose name was to be removed
was indispensable.** |

|
UThomson v. Talbert Dning: Dist. 188 Cal. App. 2d 6R7, 336 P.2d 174 {19%9);
Manolith Portland Cement Co. v. Gillbetgh, 128 Cal. App. 2d 433, 277 P.2d 30 (1954).
JCAL. CODE CIv, PROC. § 726, i :
1)ohnson v, Home Owaers Loan Corp., 46| Cal. App. 2d 346, 116 P.2d 167 (194]),
WLee v, Silvn, 197 Cal. 364, 240 Pac. 1015 (1925); Fraces v. Sears, 144 Cal 246, 77
Pac. 90% (1904); Carpentier v. Brenharn, 40 Cal. 221 (1870).
WWinn v. Torr, 27 Cal. App. 2d 023, B1 P.2d 457 (1938} (dictum).
"Hartman Ranch Co. v. Assoc, Uil Co., 10 Cal. 2d 232, 73 P.2d 1163 (1937).

ViIhid,
1% Jameson . Chnulor-&nﬁeld M:dwap i} Co., 176 Cal. ), 167 Puc. 389 {1917);
“Ail persons holding ss . . . {co-ecants) oay

rare Cooe Crv. Proc. § 384 I ing &
|vil sction . . . for the enforcement or
g of roysleies

or severally commence of &;icnd any
teution of the fights of such parry.” This would not seem to cover the payssent
for :he taking of 0i] from the land, whith is sntamoune o parrition.
1%Heffernan v. Beanert & Armour, 110 App. 2d 564 243 P.2d 846 (1932).
_sMcPherson v. Parker, 30 Cal. 435 (18686).

2 bid,
¢2Child v, Sose Personnel Bd., 97 Cal. Apﬁ 2d 467, 21B P.2d 52 (19350).
3 Ash v, Superior Coure, 33 Gal. A;)p 65 Pac. BAY (1917).
*Younger . Jordan, 42 Cal. 24 7 7, 269 Zd 616 (1934).
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As one can see, it is difficult in many cases w tell whether or not &
person is so vital to an action s to be indispensabile. The starus of “indis-
pensable party” does not necessarily depend on pne's status in the suit,
¢.g., merely being 2 beneficiary of a trust does got insure that one will
always be indispensable, In the leading case off Bank of Californiu v,
Superior Coxrs™ this test was ser out:

There may be some persons whase interests, riglults or duties will snevi
tably be affected by any decres which can be in the action. Typi-
cal are the siruations where a number of persons have undetermined in-
terests in the same property of in a particular wrust fund, and one of them
seeks . . . 1o fix bis share, or 1o recover 2 porrion ¢laimed by him,™

The cases in which parties have been held ro be less than indispensable
are legion* The great failing in not properly determining indispensa-
bility seems o lie in failure to sec that if the court can give a judgment
{even though it is less than is prayed for) which will be enforceable with-
out joinder of another person, that person & not md:spensable"

214 Cal. 24 516, 106 P.2d 979 (1940).
24 at 321, 106 P.2d ac 883, (Emphasis adided.} -
+"Bowles v. Superior Coure, 44 Cal. 2d 374, 283 P.2d 704 (1953) tbeneficiaries nof o
dispensable it action 1o remove trustee); Jollie v, Supermr Co 38 Cal. 2d 52, 237 P.2d
Ml {1991) {activn to deteeamine right to aliquot share in winding up p(mershl.p} Simmons
v. Cal. Ingt. of chhaotnn. 54 Cal. 2d 264, 209 P.2d 581 {1¥4Y) {promisee’s sction sgainst
third. perty beneBciasry for recision — promisor not indispensable); First Naf'l Bank v
Superior Caurt, 1S Cul. 24 409, 121 P.2d 729 {1942) (action to determite tight ro aliquot
share of trust — beneficiaries aot indispensable j; Bsak of Califorais v, Superivr Court, 6
C-ll. 2d 516, 106 P.2d 879 (1940) {quasi specific performante to attack will — benéficintics
oot affeced not indispensable ) ; Shea v City of San Bernardino, 7 Cal. 24 658, 62 P.2d 369
11936 tjoinc and severslly Lable tordezsors ot mdtspersabel Ambasssdur Petroleum Cu.
¥, Superior Court, 209 Cal, 667, 284 Pac. 44% {1930) {action for injunction against jewee —
lessor not iadispensable}; Fowden v. Pacific Cosst S.5. Co., 149 Cal. 151, B6 Pac. 178 (1906}
{joint tortfeasors ure oot indispensable ) ; East Riverside lﬂ Dist. v. Hokomb. 126 Cal. 315,
38 Puc. B17 (1B99) (injunction against execution by shetiff——judgment creditor ot indis-
" pensabie): Williams v. 50. Pac. R.R. Co., 110 Cal. 437, 42 Plc. 974 (189%) (suit
pastnetship oo parmership obliga tion — aehes pastoers pat indispensable); Duwal v, Iﬁ:nl
!55 Cal* &pp 20 627. 313 P'.‘.d 16 (1957) {action {0 hsve conveysnce conscrued — the
purposted bepeficiaries of 2 coneended rrust not indispensabie);  Everfresh 1nc, v, Goodemin,
131 Cal. App. 2d 818, 281 P.24 %60 (195%) (it for conversion — liecholders and cendi-
tional sales clsimants not indispensable), Williams ». Reed, 113 Cal. App- 24 195, 248 P.2d
14? (19523 (joint and several chligors not indispensat le) ; Goldsworthy v. Dobbins, 110 Cal.
2d 802, 243 P.2d 883 (1952) (suit for specific perfosmance ~ trust deed holder not-
lnl:lp‘penuble) Hatringto v. Evans, 99 Cal. App. 24 269, 221 P.2d 696 [1990) (suic
nder permissive use starute -— deiver of auto not indispengble); Jones v. Feichmeir, 95
Cn.‘l App. 2d 341, 212 P.2d 933 (1949, dsuit for decln: cory selief againse sublessor by
e legsor not indispensable; Casiro v, Giacomazyi Bros, 52 Cal. App. 2d 39,
206 P.2d 688 (1949; (driver noe indispensable in action under permissive uvse sarure j;
Baices v. Zuieback, 84 Cal. App. 2d 483, 191 P.2d 67 (1948) (lessor not indispensable in
a0 action o refocm sublesse); Habin v. Walter, 60 Cal. App.| 2d BA7, 141 P.2d 925 {(1943)
(several co-guarsntors not indispensable): Garcia v. Superior Couri, 43 Cad, App. 2d 31,
113 P.2d 470 {1941} (suit againic child o support dare «t —= other children not indis.
pensable); Frazzini v Cable, 134 Cal App. 444, 300 Pac 121 {1931y {joint worcfexsors
ot indispensable) ; Webb v. Casaga, 82 Gal. App. 307, 253 E 541 (1927) (joine obligees

not indispensable); Tupgue v. Superior Caurt, 69 Cal. A 33, 230 Pac. 198 (1924,
{ualawful detgincr actions are exceptions ro the tule——umm lc::m:i never indispensable) .
2%%ee penerally Bank of California v. Superior Courr, L3 516, 106 P2d 879

(1940,
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What is the effect of nonjoinder of an indispensable party? This seems
o have been problemanc in the past, but it would seem that the reason
problems have arisen is because therdf has been confusion between the
rerms “necessary” and “indispensable” by a use of the former to include
the latter. As can be seen from the analysis above, where a party is in-
dispensable, any judgmene rendered by the cour: without that pasty pres-
en is a nullity because it is an attempt to adjudicate the rights of a person

- not before the court.- Thus, it is stated in the cases that without the pres-

ence of indispensable parties the court is withour jurisdiction (over the
subiect matter) and any judgment repdered is open to both direct and
collateral artack.™ The Code of Civil Procedure provides:

When it appears that an indispensable party has noc been joined, the
coure shall order the party asserting the cause of action to which he is
indispensable to bring him in. If he is not then broughe in, the court
shali dismiss without prejudice all , of action as to which such party
is indispensable.™ ‘

This mandatory dismissal rule seems Jpo voice the rule of the cases and
relates nonjoinder of indispensable pah:es to the subject manter jurisdic-
tion of the court.

How and when can nonjoinder of an md:spensabie party be raised?
Since this matrer goes to the juri of the court,” it may be raised
atmytammthepro:ecdmgsmdxs waived by 2 failure o season-
ably object. * Since it is not waived, it may be raised on appeal,” or by
writ of prohibition restraining the lower court from proceedmg with the

action without ordering joinder of the indispensable pa.rty Ar the n-
* itiation of the action, it may be either by answer™ or demurrer,"

Although there is no authority, it seems possible thar & motion o steike
might also be a proper vehicle for objection in some instances.*’

There is one great problem area ugder the 1957 amendments to Sec.
tion 389, That is, what is the effect of the language that a person is indis-
pensable when his absence “ ld - seriously prejudice any par:y

. ®Harirean Ranch Co. v, Assur. Gil Co,,
man v. Redona, 32 Cal. App. 300, 198 Pac, 643
sCAL CODE Civ. PrOC. § 389, {Emphesi
#1dureman Ranch Co. v, As::i Oit Co., lul 2 ) | 2D
AL Copg Civ. Proc. § (] iecﬁnn taken, either by ugrer
ormcrthrde{mdmtmmbemcdm the same, ng the
objection to the )unsdmm of the court, and objecticn chat the complaint does not soare
. awguum lthsbe:uhel:jr:hnm w';werdoanu s the cbjecrion
Hon ok | L] Y. loomey O0Iney, A
(1939); Hertmen hnx Ca. v. Aswx. Oil Co., supre mote 31 Mitss v, Roddan, 149 Cal. 1,
84 Pac 143 {1906); Miraclc Adhesives v, s . 3 1,
32 PZJ 482 {1938).

3'5« m cited throughout rhis comment :+ which supeziur court js & party defrndant.
33CaL. Copp Crv, ProC. § 433,

seld, ac § 430,

70 ar § 439,
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before the court . . . 2" As seen above, traditionally in California this. has
not been a case of indispensability, bue, rather, mcre’y a case of parties
bemg necessary, The first problem is to determine | what is meant by

“seriously prejudice.” But, of even more importance is the derermination
of what parcies the language covers. As will be di below, it is
normally the case that a joint obligee or joint obligor {s 2 necessary party,
and this code section seems to descnbe the type of ca!fe involving a joine
obligation.

What possible constructions could be placed upo this language? It
could be argued that the legislature intended to elevare joint obligees
and joint obligors to the starus of indispensablc partics, and thereby
make their nenjoinder jurisdictional. This a:rgumetﬂdmuld also be ap-
plied to jeint torefeasors as will be shown below. Thig hardly seems wise,
however, because failure to join these parties is not shich a serious defect
that there should be a dismissal of the action, and 2 total denial of resolu-
tion of the case as it exists. On the other hand, the court could construe
the scction as creating a new class of indispensab!e rties; a class where
failure to seasonably object to nonjoinder would comstitute a waiver. It
would seem thae this construction would run counter to the law as it has
been in California, and eisewhere; and, in fact, this very illusory con-
struction would lead only to greater confusion and; anomaly. Probably
the best ching that the cours can do is to try to ascdreain the legistative .
intene, which .was probably merely 1o codify the i%v as it exisred and
not to change the law. Under this rationale, the court could construe the
section in the light of the other sections dealing withl joinder of parties®
and allow no change in the law as ir existed ac the time of the amend-
ment. Even if the courr does not choose to ignore this language, it could
vmasculate it by placing an extremely serict construction on the factual
question of what constitures the necessary “serious prejudice.” This, too,
would have the effect of avoiding the harsh jurisdictional effect of non-
jninder, in all but the hardest of cases. :

1. NECESSARY PARTIES

1t is in this area of the law chat the greatest difficulty has been found
both in the definition of terms, and in the derermination of the legal
ffece of nonjoinder. To begin with, in California we are plagued with a
codification of both the common law rule of mandatory joinder and the
rule used at equity.” As a resule of this admixture there are overlapping
starutes. Fundamentally, under the common law, persons having joinc
interests had w0 be joined. Nonjoinder of such persons was considered
fatal. The coures of equity discarded this mcchanichl rule and adopted

anrd ms 379, 532 383, 430 and 434.
WAy comamon law pule of joinder is found in 9 382 of the code, and the

equity rule in § 389
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in addition to the class of IndlspLﬂSﬂble jparties a class of parties who were
not so vital w the litigation before the court® This class often took
in persons who were uniwd in interest and whose joinder was manda-
tory under the common law system. In kequity, nonjoinder of these parties
was not faal if ic could be shown chat| it was not possible ot practicable
to join them. These parties had such un interest that they ought to be
joined, but their inrerest was not so great thar nonjoinder should be fatal
" to the action. This résult followed eithér because there could be a partial
adjudication between the parties already present or else because a decree
rendered between the present partics would not have such a profound
effect on the rights of absene parties: their rights could be adjedicated ac
a larer time. As seated in the Bunk of Cafifornéae case:
The . . . classification includes persofs who are interesced in the sense
that they might possibly be aifected by the decision, or whose interests in
the subject matter or transaction are such thae it cannoc be finally and
complerely settled withour them; bur nevertheless their interests are so
separable that a decree may be rendered between che parties before the
court withoue affecting those others. - . may perhips be "necessary”
parries to a complete settlement of the entire controversy of cransaction,
but are not "indispensable” to any valid judgment in the particular case. ‘
They should nnrmal.ly be joined, and the court . . . will usually require
them to be joined, in order to carry out the policy of complete determina-
tion and avoidance of multiplicity of| suits. Bus, since the rule itself is
one of equity, it is limited and qualffed by coumdemtms of frirness,
convenience and practicality.* |

Hence, where there is such a party, lipon seasonable objection the court
should order him ro be joined, buc if it is impossible 1o find the party, or
to get jurisdiction over his person, or for some other reason he cannot
be broughe in, then the action should proceed as to those parties who
are present, Obviously, it is crucial that the indispensable party be dis-
tinguished from the necessary party,

What parties are, necessary parties? Although there is confusion in
the cases,'”” and in the 1957 amendments to the Code of Civil Pro-
cedure,” joint cbligees have traditionaily been considered 1o be neces-
sary parties.'" The rcason thar the joinc obligee is not en indispensable
parry plainiff is because the obligor may set up the judgment in the
first action as a sect-off in an action by the absent obligee. Also, if
the absent obligee has a right to a portion of the recovery he may bring

“PoMERDY, A TREATISE ON Bouny ]m}‘(_s‘nunmcs § 114 (4¢eh od, 1918).

11Hank of California v. Supetior Coust, 16 Cal. 240 516, 533, 106 P.2d 879, 884 {1940).
{ Emphasis added. )

2 Cases dccn]ed belore 194l seem to be rﬁe chief offemders. However, shier che Band of
Coliformig case was detided | with its extensive discussion. of the subpct), & @reat gmount of
the confusion wa dispetled. |

+15¢e rext, "Conditionally Nacessary 'Ptmcsi injrs.

“¥illisms v. So, Pac. RR. Co., 110 Gl ‘45? 42 Pac. 974 (1893), Webb v. Casassa,
#2 Cai App. 307, 239 Pac, 341 (1927).

|
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an action against the obligee present for partition, or to impress a trust,
or some other proper remedy, and thus protect his rights.™ Nore
here, that the court may render a judgment stating the findings in such
a manner as o save the rights of the absent parey. It wiil be noticed fur-
ther that the obligee has a remedy even chough his co-obligee is absent;
there is not 2 jurisdictional result such as would follow if che patty were
held indispensable. If the obligor seasonably objects to the nonjoinder,
the court owght to join the absent obligee; thus saving multiplicity of
litigation and lessening the hardship placed upon the party before the
court. That is, the obligor will not have to defend another, subsequent
action by the absent obligee. ’

Joint obligors prescnt a somewhat more complicated problem. In Cal-
ifornia, joine obligors have been held 1o be necessary partics.® How-
ever, the obligor has a special hardship put upon him if his co-obligor
is oot joined in the acrion where the subject martter) is a joint obligation. At
common law, the obligee could not maintain an action without joining
both obligors.” Under the equity rule joint obligors had to be joined
unless joinder was not possible because of absente from the jurisdiction
or some similar consideration.'® Under our code, a suit on a joint obli-
gation may proceed to judgment even though all the obligors are not
served with process.” Also, under California’s| “joint debror™ statute
a joint judgment debtor may go against his co-obligor for amounts he
has been held for on execurion of the judgment against him which
amount to an excess over his pro rata share.”® But, the appearing obligor
is only entitled 1o this contribution where the non-appearing ohligor bas
been named i the action.® This situation well-illustrates how the neces-
sary party rule works since here is a case where nonjoinder will most
definitely prejudice the party before the court. Since it is not even neces-
sary that the joint obligor be served, but only , there should never
be an excuse for failure to order him in at least for the purpose of adding
his name to the action in order to protecr the appearing obligor. Finally,
it will be noted that where obligors or obligees are jointly and severally

43800 generally, 2 WILLISTON, CONTRACTS § 329 & soq. {qlrv. ed. 1938;.

Parmer's Exch. Bank v. Morse, 129 Cal, 239, 61 Pac. |I088 (1900 }; Grisingber v,
Shaeffer, 2% Cal. App. 24 5, 76 P.2d 149 (1938); Kawamoto v Sawano, 110 Cal. App. 610,
794 Pac. 415 (19305, ;

"%JL::!:.CM: PLEADING § 56 (2d cod. 1947). :

wrbid, i |

9CaL. Copk Civ. Proc. § 414 provides: "When the adtion is against two of more
defendants jeintly or severally liable oo a contrace, snd che ns is secved on ohe or mote,
bt not on ail of them, che plaintiff may proceed against the ndunrs served in the same
manner a3 if they were the only defendants.” Cat. Cone Qv. PROC. § 9K9 provides: “When
s judgment is recowered against ooe or more of several , jointly indebted upon 2n
obligatian, by esmrecding as provided in secrion 4i4 i§ coule, chose who were nnt
oriﬁ;ﬂly served with the summons, and did not appear in the lasction may be . . . {ordered}
to show cause why they should ot be bound by the judgment.”!

¥CaL Civ. Copa § 1432; CavL Cooe Civ. Proc. § 709,

'1d, at § 709. 3
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liable or have a _|Olnt and several claim, th¢' absent pacty is clearly never
2 necessary parey.®

When must objection be raised regard g nonjoinder of a necessary
party? The courts have hcld that the nopjoinder of a necessary party
must be raised by answer®™ or demurrer,™ o it is forever waived, and

not open on appeal.®
What is the cffece of nonjoinder of a n#;-cessary party? .
" It has been held cthar where there is nb objection made to the non-

joinder of a necessary party the court may proceed and any judgment
or decree it renders is a binding adjudication on al} present parnies. It

* does not go 1 the subject marter ;ur:sdlctlwn of the court.™ Where the

objection is raised and overruled erroncously, such ruling can be raised
on appeal and reversal will be granted providing prejudice can be
shown.”” Where the objection is sustained and the court orders the ab-
sent party brought in, upon a failure 1o so bring him in the coure may,
in its discretion, dismiss the action.”™ However, if it can be shown that
it is impossible to bring in the absent for one reason or another,
then the courc should proceed to judgment in the acdon before it

I CoNDITIONALLY Ns-:#lsssnnv PARTIES

In 1957, Section 389 of the Code of Civil Procedure was amended
and the following provision created: ;

A person who is not an indispensable party bur whose ]mndet would
enable the court to determine additional causes of action arlsxng out of
the same Transaction of poCuIrence im’oivfu n the action is a condition-
ally necessary party.

When it appeats that a conditionally necmsar:.r parey has not heen
joined, the court shall order the party ing the cause of action o
which he is conditionally necessary o bring him in if he is subject o
the jurisdiction of the coust, if he can bhe brought in withour undue
delay, and if his joinder will aot cause undue complexity or delay in the
proceedings. 1f he is not then broughbr in, the court may dismiss withour

\

=% illiams v. Reed, 115 Cal. App. 2d 193, 248 y2d 147 {1952).

+47aL. Cove C1v. Froc, 4 433,

T4, 2t § A30; Farmess Exch, Bank v. Morse, 129 Cal, 239, 61 Pac. 1088 { 1900),

MCar, Cong Civ. ProcC. 434; Williams », Su . RR. Co., 110 Cal. 437, 42 Pac. 974
{189%); Everfresh Inc. v. Goodman, 131 Cal, ‘fp d Al B 281 P.2d 560 {19%5). Castro v.
Giacomazzi Bros., 92 Cal. App. 2d 39, 206 P.2d 6H4 {l 4): Burkhatdt v, Lulton, 63 Cal.
App. 2d 230, 146 P.2d 720 (1944 ); Kawamoto v. Sawano. 110 Cal. App. 614, 294 Pac. 415
(19%01*Webbv Casassa, 82 Cal, App. 307, 253 I’s#: 541 ¢1927) (dictym ).

B Jhid

sWalker v. Excheverry, 42 Gal. ;p & 4724 100 P.2d 385 (1941); Gregg v. Stk
128 Cal. App. 434, 17 P.2d 766 (1932) 'W:semﬂa v. Sklar, 104 Cal J'tpp 369, 285 Pa.
1081 {1930) (holding no error}, :

4L, Cope CIv. ProOC. § 389.
P, 5"".;;th1 Dev. Co. v. Universal Uil Prad, Co., 15I7 F. 2d 421 {34 Cit. 1946); Fed R. Civ

19 (b}
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prejudice any cause of action asserted by a pafty whose failure o comply
with the court’s order is willfu! or negligenc. |

It js difficult to tell whether or not this code section was meant to com-

pleely supplant the old section and so to include that group of parvies

which had heretofore been called "necessary,”

To begin with, it seems that we inust prodeed unaided by case author-
ity conseruing this section and deciding this point. It seems furcher, thac
if the amendment was an attempt o dispense with prior confusion and
w bring all parties which had been called “necessary” under an all inciuo-
sive Jabel of necessary, it fell short. As has been shown above, the tradi.
tivnal necessacy party was the person who was a joinc obligor or joint
obligee. This being the case, it is clear that che language in Section 389
docsn’t even cover this sitnation. The definition of a “conditionally
necessary” party is a party which would permit the court to solve addi-

tional causes of acrion. Where there is a jo
cause of action against, or in favor of, more t
than one cause of action. Thercfore, it would
not even cover the traditional situation of a
delincates & group of parties which were ¢
but weren't involved in a joint obligation. Fo

int obligation there is owe
han one person.” Not more
seem that this section does
necessary” party, but rather
lled ncoessary in the pase,
example, this type of party

might well be involved in an action where| there is an assignment of
coneractual rights. The mere action by an assi againse the obligor
does not necessitate the bringing in of che Fignor-obligee as a condi-
tionally necessary party in the normal situation because, imrer ulia, the
assignor is no longer the real party in intetese” However, where the
defendant-obligor wishes to ser up a defense he has against che assignor
in the action by the assignee, the assignor shoyld be a conditionally neces-
sary party defendanc.® This will save the defendant-obligor from bring.
ing a separate suit o assert the defense or |set-o& against the obligee-
assignor, Assuming that the obligor asserrs the defense against dhe as-
signee and prevaiis, it will save an action by the assignee against the
assignor for breach of implied warranty of the assignment.® Also, if chere
were a partal assignment, there would be a case of conditionally neces-
sury pasties involved if the debror wished to have all of the obligation
considered. Note char ¢his is a case of one cause of acrion, but it is split
s as to make the various portions several racher than joint, and chere
would thus be no res jadicata effect on obligees noc present,

As can be secn, there is a relatively narrow set of circumstances where
the new section can be used; it is ac least q*:esrionabic whether or not

wi.g., Williams v. So. Pac. R.R. Co, 110 Cal, 457, 42 Pac. 974 (1893,

AL CODE CIv. PROC. § 367, CLARK, up. cir. mpry note 31, ar 165,

92 This assumes a delense azising before the assignee gave notice 1o the obligor. A defense
uis&'r;s witer notive could nat be asserred unless of & specitic type. See CaL. Cobr Giv. Proc.

SYRRSTATEMENT, TORTS § 175 {1934).
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the section has only served to confuse the law more, rather than to clarify
it. I it were meant o settle for once and for all the problem of separating
the indispensable from the necessary party, it is clearly inadequate. If ic
were merely meane w deal with cerrain parties called necessary in the
past and throw ail other pardies heretofore called necessary into thar class
covered in Section 382, then it has been successful. The cffect of non-
juinder of conditionally necessary parties seems clear from the sevute,
|

IV. SOME QUESTIONS ABOUT JOINT TORTIEASORS
1% CALIFORNIA Torr,w

Historically, joint tortfeasors and concurrent rorcdcasors have been
considered liable jointly and severally;™ under the majority rule in the
United States therc 15 no right ro contribudion allowed berween concur-
rent tortfeasors,” but there is contribution #l[uwed betwccn joint tort-
feasors where the tort is not intentional or |malicious.® As 3 result of
this rule it would seem thur where there are joint tortfeasors {or concur-
rent wortfeasors if a jurisdiction sllows contribution among them), those
absent should be conditionally necessary parties so as to protect the defend-
ant from the expense of anodher suir and avoid multiple actions. In Cali-
fornia, under a 1957 statute, contribution i3 allowed where there is a
“joint judgment.”™ Conceivably, this may be used to support the propo-
sizion that the trial court can grant or disallow| the right to contribution by
the type of judgment it renders, without mpre, and especially without
regard to whether or not the rort was one involving joint acts or concur-
rent acts, Thercfore int all acrions against juint or concurrent torcfeasors
in California it is arguable that absent torefeasors should be conditionally
necessary parties.”” |

It is also arguable, although remotely so,‘ that in California joinr or
concusrent torcfeasors are indispensable parties. This would follow from
the reasoning that since by rendering a “joint judgment” the trial court
may bestow « right 1o contribution upon thy present tocrfeasor, to deny
him the joinder of an absent tortfeasor willl deny him the privilege of
contribution, and thus cause “sericus prejudice 10 a party before the
court,” in the language of Section 38Y. It is|submitred thar this is a b
zarre resule, but not totally impossible under the language of Section 389
as it exists today, ; '

However, the great majority of the cases jn California regarding this
point have been decided before Section 389 Was enar.rcd and there is no

“Pmssm ’ma'rsg 36 (2ded I%SJ
b,
i,

Sl ar, Coni Civ, PROC. § 873 provides: "Wheee a }mmc\- judgment has been rendere.
il apsinst W Gf more defendants in a tort action thi':l: shall be a right of contributie
amune them, (. ¢ Emiphasis added. )

**3t ia umpham:r.l that the law prior o 1957 is copfra and that there is preseatly no
authoriy tor this contention,
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Memorandum 7F0-66

EXHIBIT IiI

Draft Statute

An act to amend Section 389 of the Code of Civil Procedure, relating to

parties to civil actions.

™
The people of the State of California do enact as follows:

Section 1. Section 389 of the Coda of Civil Procedure is amended
to read:

389. A-persen-is-ar-indispensakle-party-te-an-aetisn-if-his-absenee
will-preveni-the-ceuri-frem-rerdering-any-effeetive~-judgrent-between-the
parties-er-weuld-serieusly-predudice-pry-party-before-the-coturt-ar-if-his
interest-vweutd-be-ineguitabiy-affeeied-or-jeopardiced-by-a-judsment-ren-
dered-betveern~thae-parbiess

A-perseR-whe-ie-neb-an-indiapengable~paPiy-but-whese~joinder~wodld
enable-the-ceurit-to~-determine~additiennl-cauges-af-aetion-arising-ant-ef
the-trarsacbioR-or-eecurreHee-iAvetved-iA-the-aesien-16-a-cendittenatty
ROERB8aArY -PAFTY T

Whern-itt-appeara-that-an-indispensable-pariy-has-net-been-joineds-the
seurs~ghati-erder-the-party-asgeriing-the~eadse-ef-acsien-So-vhick-he- &8
irdigpengabie-~ta-bring-him-in---3f-he-is-not-shen-breaghb~itny-the -eourt
shali-digmiss-yitheut-prejudice~gtl-enussa-ef-aesion-aa-to-vhich-aaeh-parky
ip-indispensable-and-peys;-in-additichy-diamisa-vitheat-prejudiee-any-eanse
ef-aetien-gdgeriad-by-n-paréy-vhese-fatlture-fa-aempty-with-the-ccursls

erdey-id-witfuk-or-pnegligensd-

*
This preface will be deleted if and when the section is incorporated in the
comprehensive bill,
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When-it-appears-that-a-eondisicharty-Arecssary-parby-has-get-baen
joeigeds-the-epuri-shatl-erder-she-parsy-assersing-the-eause-ef-actien-te
yvhick-he-is-eerditienally-necessery-te-bring-hin-in-if-he-in-subjees-te
the-jurisdieticn-ef-the-epurts-if-he-ean-be-broughi-in-without-unduse
delays-and-if-his-jeinder~-viti-net-canse-undue-ecrpiexity-or-delay-in
the-proeecdingb-s—-I1f-he-is-net-thep-breughi-iny-the-courk-pay-dismics
witheut-prejudies-any-2ause-sf-aetior-agseried-by-a-party-vhese-failure
to-eerply-with-the-esuréln-order-ig-wilful-or-Aegtigerss

Wherevey-g-eesrt-makes-an~order-that-a-persen-be-bredgks-inte-an
aptions-the-eceurt-may-erder-amended-or-supplemental-pleadings~or-a-eross-
ecHpieaini-filted-and-surrone-thereon-iasded-ard-serveds

If;-gfter-ndditierni-eonditicnatliy-neeescary-particg-have-been
breught-in-purguant-te-this-seedteny-the-court-Finds-that-the-4$rint-will
be-uAdulv-ccuplicated-or-deleyed-beequse-af-the-nsumber-of-pariies-oF
eadAes-of-acbien-invelveds-the-eeurs-may-order-soparate-trinie—-aa-te
sheh-parties-er-meke-suehk-ether-order-as-may-be-juass

(a) A person who is subject to service of process and whose joinder

will not deprive the court of jurisdiction over the subject matter of the

action shall be joined as a party in the action if (1) in his absence com-

plete relief cannot be accorded among those already parties or (2) he

claims an interest relating to the subject of the action and i1s so situ-

ated that the disposition of the action in his absence may (i) as a prac~

tical matter impair or impede his ability to protect that interest or (ii)

leave any of the persons already parties subject to a substantial risk of

incurring double, multiple, or otherwise inconsistent obligations by reason

of his claimed interest. If he has not been so joined, the court shall

order that he be mads a party.




{b) If a person as described in subdivision {a){1l) or {2) cannot be

made a party, the court shall determine whether in equity and good con-

science the action should proceed among the parties before it, or should

be dismissed, the abgent person being thus regarded as indispensable. The

factors to be considered by the court include: (1) to what extent a judg-

ment rendered in the person's absence might be prejudicial to him or those

already parties; (2) the extent to which, by proteciive provisions in the

Judgment, by the shaping of relief, or other measures, the prejudice can

be lessened or avoided; (3) whether a judgment rendered in the person's

absence will be adequate; (4) whether the plaintiff or cross-complainant

will have an adequate remedy if the action is dismissed for nonjoinder.

(c) A ccmplaint or cross-complaint shall state the names, if known

to the plesader, of any persons as describsd in subdivision {(a)(l) or (2)

who are not joined, and the reasons why they are not Jjoined.

(d} NWothing in this section affects the law applicable to class

actions.

Comment. Section 389 is revised to substitute practically in its entirety
Rule 19 of the Federal Rules of Civil Preccedure for former Section 389. Basical-
ly, as amended, Section 389 requires joinder of persons materially interested in
an action whenever feasible. When joinder camnot be accamplished, the circum-
stances must be examined and a choice made hetween proceeding on or dismissing
the action. The adequacy of the relief that may be granted in a person's ab-
sence and the possiblity of prejudice to either such person or the parties be-
fore the court are factors to be considersd in making this cholce. However,

a person is regarded as indispensable only in the conclusory sense that in
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his absence the court has decided the action should be dismissed. Where the
decision is to proceed, the court has the power to make a legally binding ad-
judication between the parties properly bzafore it.

Under the former law, an indispensable party had to be joined in the
action; until and unless he was, the court had neo jurisdiction to proceed

with the case. See, e.g., Irwin v. City of Manhattan Beach, 227 Cal. App.2d

634 {1964). This absolute rule has been changed; however, practically speak-
ing, the change is perhaps more one of emphasis. The guidelines provided in
Section 389 are substantially thoge that have guided the courts for years.

See Bank of California v. Superior Court, 16 Cal.2d 516 (1940)}. These guide-

lines should require dismissal in the same circumstances where formerly a per-
son was characterized as indispensable.

Section 389 no longer deals specifically with necessary or conditionally
necessary parties. However, they may still be joined where necessary and de-
sirable "to carry out the policy of complete determination and avoidance of

multiplicity of suits." Bank of California v. Superior Court, supra at 523.

See Code of Civil Procedure Sections 378, 379.




