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# 71 6/25/70 

Memorandum 70-65 

Subject: Study 71 - Joinder of Causes; Counterclaims and Cross-Complaints 

Attached are two copies of a tentative recommendation relating to counter-

claims and cross-complaints, joinder of causes of action, and related provisions. 

We must distribute this for comment after the July meeting if we are to submit 

a recOlllllendation to the 1971 Legislature. Accordingly, please mark your 

editorial changes on one copy to return to the staff at the July meeting so 

that they can be taken into account when the tentative recommendation is 

revised after the meeting before it is distributed for comment. 

The tentative recommendation reflects prior Commission decisions. We have 

made, we believe, a number of improvements in the language of the provisions 

in the draft statute. You should read the statute with care prior to the 

meeting. We also include a number of conforming amendments. We have revised 

and, we believe, improved the Comments to the various sections. Do not over

look the last section of the statute (operative date; application to pending 

actions). We would use the letter of transmittal (included in the tentative 

recommendation) when we distribute the tentative recommendation for comment 

after the meeting. 

With respect to the joinder of causes portion of the tentative recommenda-

tion, you will find of interest the Resolution of the San Francisco Bar 

Association (attached hereto as Exhibit I--pink). This Resolution is consistent 

with our recommendation and also would delete the separate statement of causes 

requirement. 
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We believe that it is important that the recommendation include provisions 

to clarifY the law relating to joinder of parties. See Memorandum 70-71 (to be 

sent), Memorandum 70-66, and the First Supplement to Memorandum 70-66. 

For your convenience, we also attach (blue pages) a copy of the Code of 

Civil Procedure Title on Pleading. 
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Respectfully submitted, 

John H. DeMoully 
Executive Secretary 
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Memorandum 70-65 
EXHIBIT I 

RESOLUTION PROPOSED BY , 
TilE I'AR ASSOCIATION OF SA" FRANCISCO 

• 

RESOLVED that the Conference of Delegates recommends to the Board of 
Governors of the State Bar of California that the State Bar sponsor 
legislation to amend Sections 427 and 430 of the Code of Civil Proce
dure to read as follows: 

1 Seel;iel'l-41l:~T--Heil'lilel!'-ef-eati~e~-ef-ael!ieRTt--1!~e-l'lail'll!ifi-lIIay 
2 til'lil!e-5e¥el!'al-cati5e~-ef-ael!iel'l-il'l-I;Ae-~allle-e61111'1aiRl!j-wkel!'e-I!Aey 

3 al1-al!'i~e-etil!-ef: 

4 1 .. - -S&l'Il;l!'8e 1;8 j -eXI'l!'e88 -el!' - illll'lieil ~ --AfI-ael! iel'l-ln'etii!:AI! -l'til' StiaR!; 
5 1!&-Seel;i&l'I-1e9~-ef-I!Ae-Si¥il-S&ee-eAa1l-ee-ileelllee-~&-he-aft-ael!iel'l 
6 til'&ft-8f1-illll'liell-e&l'Ie1'8ee-wiEAil'l-eAe-lIIeaRiftg-ef-I;A81;-l!e!!'III-as-tieea 
7 iR-I!Ais-eee1:iefh • 

8 aT--S1sillle~1:e-l!'eesvel!'-sl'eeifie-l!'e81-I'l!'el'el!'l!yj-wiI!R-el!'-WieRStil! 
9 e8I11&ges-fel!'-EAe-wieAAe1eiRg-I;Rel!'eef j -el!'-isl!'-W85I;e-eeMMil!l!ed 

10 I;Rel!'eel'l,-8l'1e-I;Re-l!'eReS-8Re-l'l'efil!s-ef-I!Ae-s8I11eT 

11 ~ .. --Slaillls-l;e-reee¥el!'-el'eeifie-l'el!'seflal-l'l!'el'el!'l;y;-wieA-el'-WieR-
12 Sti1;-eslllagee-fel!'-!;ke-wiEARe1eiRg-I;Ael!'eef .. 

13 4 .. --S1aillls-agai1'lse-a-I;l!'t:\sl;ee-ey-vil!'l;tie-ei-a-eeREl!'Sel;-el'-hy-el'-
14 el!'sl;ie1'l-eE-law .. 

18 8T--S1sillls-8rieiRg-etil;-eE-1;Ae-SSllle-l;l!'aRSSe1;ieR;-el!'-I;l!'aRSsel;iefts 
19 eeR1'Iee1:eil-wiI!R-l;ke-sallle-stiejeel!-ef-ael;ie~;-s1'IH-1'Iel;-iRe1tiilee 
20 WiI;AiR-eRe-ef-l;ke-fel!'egeiRg-etieilivieieRe-ef-I;Rie-seel;iel'lT 

21 9,--Al'IY-8RH-all-e1aillls-fel!'-il'ljtil!'ie5-Sl!'isil'lg-etil;-eE-a-ee~el'il!'aey; 
22 wReI;Rel!'-ef-I!Ae-SSllle-el!'-ef-eiffel!'eRI!-eksl!'Sel;el!',-el!'-eeRe-al;-I;he 
23 esme-eF-eiffeFel'le-l;iffleeT ' 
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24 ~Re-cauaes-6~-aeei6H-a6-~H~ee6-ffi~8e-al±-be16Rg-e6-6Re-6HlY-6! 
25 eRese-elagges-e~eere-as-r~6vified-iH-eases-ef-eeRsri~aeYo-aRe 
26 ffiHe~-aifeee-ail-eRe-ra~eies-ae-t~e-ae~iefl;-aRa-flee-~e~HiFe-aii-
27 ,ie~eRe-rlBeee-6f-e~iBl;-BRa-mHee-be-sera~aeely-seBeeat-kti~-aR 
28 aeei6R-i6F-ffialiei6Hs-sFFeSe-Bfte-rF6geeHei6R;-eE-eieReF-6f-eReffi; 
29 fflBy-ke-tiRieed-wi~R-aR-aeeieR-feE-eiEHe~-aH-iRjtiFy-~e-eHaFBe~eF 

30 6F-E6-eRe-reFS6Rt-rFevidea;-H6WeveF;-EHae-~H-aRy-aeEi6R-bF6HgH~ 

31 bY-ERe-Rti9baRd-BRa-w~fe;-ee-Fee6veF-aaffiages-eaHsea-by-BRy-iajtiFy 

3 2 ee-~Fte-wife; -,all- eea ge~1:Ie fie ial-aafflagea -sH£!e:eed -eF -StiSeBiaee -by 
33 eRe -FtHsJ.aIH:l-1I1<:H'Ie;-iHehtdiflf,-l:ess -ef -elle -seEviees-6i -Ris-aaia . 
34 wife;-ffieReys-e~reRded-aRR-iHee8EedRess-iReHFFea-by-FeaSeR-6! 
35 sHeR-iflj1:lFY-Ee-Ris-sa~e-wife;-ffiay-be-alleged-aRd-Fee6veEed-wieH-
36 eti~-sepaFa~ely-sEaeiRg-s1:leH-ClltiSe-6f-aeeieR-aFis~Hg-e1:lE-ef-s1:IeH 

37 eeflse~tieReial-daffiages-s1:lffeFea-eE-s1:ls~a~flea-By-eHe-HtiskaBdt-pFe-
38 vi6ed;-f1:lF~HeE;-e~a~-eaMges-ef-ae~i6fl-feE-~RjM~~es-E8-~e~seRS -
39 afle-ifljtiEie~-ee-~FereEey;-~~8wiR~-8Me-ef-eke-saMe-e6Fe.-~fty-be 
40 jeifle6-iR-Ehe-same-e6ffi~laifle1-aRa-ie-~s-Ree-Ee~tii~ed-ekftE-ERey' 
41 ke-sEaEed-seraFaeely~ 

42 Section 427. A party pleading a complaint, counterclaim, or 
43 cross-complaint, may join as many causes of action as he has 
44 against an opposing party; provided that, the court may order 
45 separate trials or make such other order as the interests df 
46 justice may require,,_ 

47 Section 430, (Grounds for demurre'c,) 
48 The defendant may demur to the complaint within the time re-
49 quired in the summons to answer, when it appears upon the fact 
50 thereof, or from any matter 6f which the court must or may take 
51 judicial notice, either: 

52 1. That the court has no jurisdiction of the person of the de-
53 fendant, or the subject of the action; 

54 2, That the plaintiff has not legal capacity to sue; 

55 3. That there is another action pending between the same 
56 parties for the same cause; 

57 4. That there is a defect or misjoinder of parties plaintiff 
.58 or defendant; 

59 S .. - -Tha e -seveEa l-eati8eS -8 Ii -aeeiefl-R8"e -eeeR - i:!!Iln'el'e~ 1y -1:11'1 ieee; 
60 e~-flee-sepa~aeely-seaEedt 

61 &.. 5. That the complaint does not state facts sufficient to 
62 constitute a cause of action; 
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63 1-T 6. That the complaint is uncertain; "uncertain," as used 
64 herein, includes ambiguous and unintelligible; 

65 8T 7. That, in actions founded upon a contract, it cannot be 
66 ascertained from the complaint, whether or not the contract is 
67 written or oral. 

(Proposed new language underlined; language to be deleted stricken) 

STATEMENT OF REASONS' 

The joinder of causes statute (C.C.P. 427) is a strange conglomeration 
of common law pleading, equity pleading, and haphazard attempts at 
piecemeal improvement. The first seven categories are based on the 
old writ system categories, and as such, are relics of the heyday of 
baroque pleading technicalities. Louisell and Hazard, Pleading and 
Procedure 639-640 (2nd Ed. 1968). The addition of category No.8 in 
1907 merely served to make the preceding categories largely redundant. 
(Chadbourn, Grossman & Van Alstyne, Calif. Pleading, Sec. 807). 

These, and the further provisions of C.C.P. 427, have been whittled 
4way by judicial interpretation. See Peters v. Bigelow, 137 CA 135 
(1934), Kraft v. Smith, 24 C2d 124 (1944) and Chadbourn, Grossman & 
Van Alstyne, Calif. Pleading, Sec. 80S, p. 725-276. 

In response to this· need for legislative clarification, it is proposed 
to enact a new CCP 427 which follows FRCP 18 and permits all causes of 
action to be joined in the pleadings and later severed for trial if 

\)ecessary in the discretion of the judge. To provide consistency, use 
of the special demurrer, as a device for attacking misjoinder or se
parate statement of causes of action, is eliminated by striking out 
CCP 430(5). If "causes of action" are jumbled together in a pleading, 
the "uncertain" clause of CCP 430 can be used to make a special demurrer. 

The present statu'tory rules are ·~nnecessarily difficult for the prac~ 
tieing attorney to follow without guesswork and extensive legal re
search. The Code of Civil Procedure should be a clear and concise guide 
for the attorney drafting pleadings and planning litigation. The pre
i'ient statutes relating to joinder are highly unpredictable in their 
effect -- an intolerable situation. 
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Titl~ VI, 
PLEADINGS IN CIVIL ACflONS 

<J..ap. 1. In Ot"r"tr4l. ~-410· 411 
Qup. 2. Co~'~,:at~JOlnd~ ~ C .... utotI. 14-n· 

fl' 
a..p. J. D .. lUOT« "" C,"'I'""O'. 1-1 ICl-H!. 
a.po ... Anifi'll4f. §"I:J'7<.;-*:t 
Outp. ,. D\,:.gwn:~t to l"\n~-a -or (.!hllJltotH:I&i1Jl.. 

IU1··~4{._ 

~p.. 6. Veri:6('~ti/n,: t-'1i f'l-r-.. dl ~.sll', I·. ;t-;6, 
Chap.. '. Gt:h.<t.,J Rl.i:~i:. -(It 2!~"'djr;lf. i-+if2 ... "'O'. 
a..p. 4. V.,n'E)l:-t-~Mjil'Q''''CIo in P~t.dH~_li ~_nd 

. Am'l':',.d!ne;:~_ ~"'6J)·.f'i5. -

Dofi....L ~;w. 

CHAPrcR i 
IN GHNl!l!.A!. 

F_ oM ... !u 01 pJ....!! ..... 1-'21. 
~l. pIo.dinp.."..".,.....o. f<l2.Z. 

1420. [)dj""dr-Tn~ pl •• d;n g. u" th 
formal aDegation. by tho ptrtic • .of thor 
respective d.a1tnl olnd defen8ltl. f<t.r tbr 
judgment of the court. 

. , 
§421. p.,..,.." _d Rul •• ef Pleading.

The fef"" of pleading in civil act;o"., and 
the rulea by which the lNJ!icimcy of the 
plndinga iii \'Q be d.tcrmifled, are th_ 
prescribed in tbi. code. 

f4Z2. Pennlooi"'" ~Il" En_ 
-a.-The only pleading. allowed on the 
puc of the plaintilf arc: 

1. The complaint; 
l. The demutter to the "' .. "' .. ; 
l. The de",WTf'J"to tht ct'OIoO'COIIlpltint, 
4. The lUIowet to the erot.f,cornpWnt: 
And 011 the port of the dd.ndlnt: 
I. The demurrer to the «"""PWnt; 
2. The an.wet; 
1. The CI'<la'eomplaint; 
•. The <kmUlttf to the ~ !o the 

crtIII-oomploint.· 
. (In rn jullic .. courtl (21 tho pl .. dinlf!' 

are opt requirod to he in ""7 p;uticu!", 
form, but "'Ul< M ... ,,,h ,.. to t".ble a 
person of common und<manding to hmw 
what io intendd; in [IJ juatke rourtl, the 
pludingl "l1y •. tzC<pt the ~"n.,ploint. or 
crou'Ctlmplain! be onl or in ... ";,ing: nted 
not be v.,-;6.d, tlnl_ oth<rl>!iR provided 
in !hi. titl.: if in writine, m .... b. 51.d 
with the [4J judge; if .Jnl, os; PIt:;' cJ 
their oub,tanct m or!. be m.de in tile 
docket.) 
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'" "'''' p .... ""'-' §oU:I. 
C"" ....... ..,16. 
j."f~ '" bo f......w...d co till.,. of .a-
~ozo~' M .... 
f4260. 

Oi'l!ol!'(. ~. of CMtp' i t f426:.. 
J;oindo< 04 _ ~ • 

~m. At PInt PI......".-'The ina . 
pt~ding on the part of the p&./Iltif it the 
tom phl'1nt, -

§oil':, (".-.... IL _.- The c:omplalDt mUIC 
amrM~ 

1. Th tide of the 1IJ;':tion, the _. of 
the rowt ...,d wunty, aM. in lI'lunldpai w" {n ~ <:oot".., the IIUIe of the [l} 
judids1 dioo:rirt. in wllkll the ution it 
bM'Jeht; the III ....... of the porties to the 
action· 

l. A mt=cnt of the ia<:tl ~ 
the caUle "f action, la 01di.n.uy a.nd -, 
d.., langul.ge; 

3. A demand of the relief which the 
pllintill" claim.. If the recovery of IIICDCJ' 
or damageo be demanded. the IJDOWIt 
tlmwi mu.t be lltate<l: provided, that in 
{3 J juotia """"'"' • copy of the account, 
flO«:, bi!!. bond, or imtrurnmt upon wblch 
the a::tion io ~ it a tullicient complaint. 
If the d........J he hw td1cl Oft account el 
lb. oUoged ~ 01 the pbiDdll't 
right. in lind I" a lit......,. • ..u.dc <It' Intel
locttW procIuaioo. theN _ be lltUlcbed 
'g the c.omplaint _ copy of the producU. 
u !O wruch !be ;~ II cWmed 
""C/ • ~ <>f the alI.g.,d ;nfrbtglnl! pm
ducrion. If, by ..- Df bulk or the n. 
Ill" .,f the p«I<Iw:tion, It !a IlOl pnocticaIole 
t., .!UCb • <"1'7 to il>e tompldnt, tbar facr 
lind tho """"'" "'hy it .. Impncb<ahle to 
Altoch a «>py of :he production to tIM 
c<""pWnt ""..II be aIIos:Od; ond the ~ 
in rorutl't"dM with ally aanUf'Ht. motiOIl 
"" O'.h ... ~p in the .-e In wbich 
.. kn"w!«lg~ of .he .....until o~ _b proo 

. du<ti"" rolf j,~ n~ or d...u-..hle, oIWI 
mllke .....,." ."..,j .... for " "jew of th~ ",od",,· 
dan not .w.chod '"" wiU wit the conv"';· 
""<~ of !he coort, '" th. rod th .. the COll

(""" of .. "'" ",odoctloo may be d«JMd 
to b. & pa.."t of th~ rompIain. to the oame 
t'.xttn'f' )tnd with tnt: liAttJe forcr u though 
,,,,,h p.oducUmt hod """" capable of bdna 
and hAd b..... ottacMd to the ,,,mp!,",,t. 
The IlWo<bmmt of. .. ,. IU<b production in 
scccr<lanco with Ih.. ~ons h ... eof 
.lujJ 11," be d""'.1ed • m.d<i,,¥ public olf ~. 
~ .. rti"n "iilii." th" ",_ng "f SectJOb 
91!J of lh. Ch .. 1 Cod •• 

• 
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f'l2&1. Infonnation 10 8e Fumi..b<d on 
Filing of Divot"'" Annolm<nt., ." s. ...... te 
Maintf'olllDU A(:tion~-In [1] a f'l'tXf.'~~<iiD.g 
lor [2J di...,ll.lti<m of marnage, kgal ~'''''''. 
don, or for:. declannlmt cl ",;viol or ~clc1thk 
..... rriagt, ~,h..u be fumi.b..d c" the 
"""l'lty ckrk by tl", P 1 penti,,,,.,, .1 the 
time of Iiling of the r 4] I'"tition, "" within 
10 days thtt .. ft .. ""d het,,,,, the da,. cf 
!bot ti ... t ""'''ng, that inf""m.tion, ..,.. 
<JUi-I tu he coIlooM by 'he Stat« R.w"""", 
of Vrta! St.1tittk., in the .,,,,,"",,, 'p"cilied 
u:ttder a.ophT (;.5 (commend,,!! with Suo 
b 1(360) of OJ,i.ion 9 of th., R.!th 
and S.felY Code The d.d: .hall aa.pt 
the [51 !",tiM" {,,' IiJ~~!!, whether Of fI'" 
Mid iniOlfijo1tlou to;. {ht:r~ ru~"\idwa. ~~t an,. 
tim • .fref the iiling "f tn., [61 IXuti",,_ th" 
f7) "'"P""ckot may .1." f"""ish SUO" inf.".. 

ianon,. whether or fI,m it: has betn br£.t fm"a 
nished by the [81 f"'titi,;oM', The d"duru,ll 
take .n mini;tNw mpo ,o.lui~ of hi", in 
the [9] proc.,.,dbg, whe:J'e. 01' nOt l!><h in. 
E_li"" h •• been furnish""; but the deri: 
:obaIl adviM the court, Id the lime ... fM *',. ~ if at ....m lime no patty b.u 
:lumi.tiwd...dl W~. r.. AId>-, 
.tbe C<lW't may dedine 10 "- any "'
:cn~ wiohio the [! O} P"-'<;ee<l!"j< iI 
!gond .,....., for such f .. au .. to f .. .,,,.h ,nfor· 
marian Iuu nC>t been .bow", 

The court'. i2>qUiey in ."d> ........ baIl 
· be """lined ICJely tn' !b. '!'teOtion of d,e 
exiatenu. of F .,....... i<Y<' 0(>( rumiOlililg 
the iAfotmllbcn; ,and such rq>!'rt and the 
"""*"to thereof thall nOl be admissible in 
,,,,,idencc ""dobllli "nt be {"",ish<d to the 
'COI,I<t. 

• '1426<. Div"",, Aclion-Cont""" of 
Complaint-In [1 J a ~"S for. ~l J 
cliaoolutioo of ~e the [lJ pet&tlon 

; must set forth ~mong oth..~r ma~tug <1:; near 
as.can be ascertained the follc.v..':ing facts, 

(1) The YUte Of country ~n which th.e 
pIlJ'ties were mar ned, 

(2) Th<: d.te of marriage. 
(3) Th. dott of "'parle"", . 
(4) The numkr of ye.,.. from marnage 

to separation. 
(5) The numb« of ohildren of th •. maT' 

riagel if :my, and if n(·ne 2 statement of 
· that fact, . r! 

(6) The [4} age and birt!' d~t< of [51 
~ch minor [6} child of the mam.ge, 

(7) The socia! "'COlri." number. <;f the 
husband and wife, if available and if not 

· lIVailabl .. , a >tat<rnent to .""n ~ffect. 

6427. Joindrr "f Cauoc .. - The plain, 
tiff mii.Y 'miu uVf:,ral aUKS of ~-tion in 
the same o::-.mpi:.tlnt, where they all arile 
or.t~Jf· 

1. ContTacta, exp!'e# or implied [t J. 
An act'.km hrought purman1: to Section 
1692 of tho Civil Cod. ohall be de>em.d to 
M an • .:tinn upon an rmplied contract with. 
in .h~ mea"ing of th ... tttm ...... "" in thit 
M'(~ion, 

2, Ci "m. to ",<.Over ,~fu: rea! prop' 
t;tt"l~ \l,-1tr. 01" WltllDut damage, for the 
wirhh{)khng tht:reof. Of for waste wmmit~ 
ltd there"", ,nd t.he ren" and prunes of 
th.::: garm: [2]. 

3. Cl,a,irr-.3- to rc:,covtr iptcific per&anal 
prop€'rt)', with or wit~out d,amagu for the 
withholdir.g ther.of [l]. , 

4. Cl .. m, • gai",", • trustee by vutue of 
3 contract or by c-peration of lilw [·n~ 

1.. Injurit~ to clura.cter U)' 
6 !nj,!!". to pu""" [6}. 
7. Injl":;'" to property f7J. 
8. Claim' aNing out or the Arne trans- ' 

;;u':tion. or transactions. ccnn..ected with the 
aam< subject of action, and not included 
within ono of the foregoing eubdiviliOlll 

· of this aeWan. . 
Y. Any and aU claims for injun .. aminE 

· out of • C~tI.pin<:y, whether of the _c 
r..'}r of different character, or done at the 
s.am~ or diffu:rnt times, 

The 0>.,...,. of action to united "'\lit aD 
belong to one only of th.,.. c!aaoea acepe: 
a& l'ruvided in <:are.o of conapincy. and 
m".t .ffeet .11 the partie. to the ~n, and 
not reqllln different p~ of trial, and 

· mwt be oepa,.."tdy otated; but an action 
fDr mancioul :a::rrf'!! and proeecution, 01' 
"!ther of ,hem, ma~ be unitW with an ac
tion for ritne:'f ;m .injury to charact:c.r ~ to 
the ~non'~ providedJ hov;ever. that in any 
o<tio., hrougbt by the huab:md and wife, 
to ... cover d.,m.ge. co....,,, by lny injury 
to th~ wit e. an ccn.wquentW damages luf~ 
t<rt<J or oU6tained by the Imaband alone. 
L"eluding I.,.. c,f the !e"";"" of hi. Aid 
wifr~ moneya <,x\><oded and indebtedll_ 
incurred by "".00 of """h injury to hi. 
oaid ",'ife. may be a1leg<:d aDd recovered 
MthoU! "PL"atdy otating such ca..... of 
",,"tion ariaing out oE ouch eon .. quential 
damage! ."if.red or <U8tiined by the hua
band: provided, iurthet, that cau.u of at' 

• non tor injuries to penlOll and injuriu to 
, property, growing out of the .. me tort, 

m.y be foincd in the same complaint, and 
it '" hot requued that ,heY he .tated "p" 
.....',dy, 

• 

• 

. . 
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CHAPTEIl.3 
plllMlJlUU1Jt TO COJ.lPI.AlNf 

0.-& f", _. 1430. 
ScJrtet:mltllt J 1t~ ........ AatIWH .. ~ ~ 

~431. ' 
]udici.l ftOtia. 1431". 
Am~ ..! "'''I'!.in<-Y~i .... owd ........... 

§4J1 
Ant:wor lot" p~ twt .pp9t'NIt h! ~ompo4fat. 

14H. 
WAiw=t by I.nun to ~ W ~f'. I~'~ _ .. _~ .... n. 

§4}O. GrooJn.-:I. '<II' rktr,une.. - The 
dei.na..n, may demur to Ih~ cOlr'plamt 
within the tune: ~qu.Jtd in th!: ;!l;mmOM to 
,I.nawef', WhUA it appear, upon thl': fact 
th~reof, o. fro.-n .tll' =tt~, of wWd, ,h~ 
roun must or lUll}' ,i<!h jud,,,,,! ~"""", 
<:it."e,: 

1. Thlt the court hat flO i'Ut'iad1ctio-n of 
the p-enon or the dtf~nd.ln:.. 'or the 1\1bjtet 
of tlu: actk')n; 

2. That the pw..tiIf h .. not !~gal capac-

ity to '''''', 
3. Tlut there ;. another action J!'!1'ding 

betweez. the GIn" p;utiu (0' the ."a,. 
caUK; 

4. That there if" defect Of misjoinder <>f 
pa.rIico pWntiJf or deicr,d.,,,t; 

~. That """"rJ c.""". of ""tion Mve 
been improperly UIlited, or not tepuately 
ltated; 

6. Th.t the complaint doee not stOlte 
fact. rufficient to COtlsnrute .. <:au.., of ac· 
tion; 

(2) 
[3] 
(4) 7. That the complaint is uncertain; 

"ur:u:ertaiJl... as u...t h.reir~ indt~ ....... 
Iriguouo and uruntdligib"'; 

[q 8. Thot, in actiOlU founc:kd uPO" • 
(lO!'J1r.ct, it ""ruwt "" aoartained from th" 
eompb'ut, whi!tbtt or not flu, e<>ntrart is 
written or oral. ' 

1431. Statemo",t of Groundo--Am ... et 
at s.m~ Time.-Th. demurrer r:l~, di.;. 
tincdy .~jfy the ground. 'upon which ~nl' 
of the objectiom to tht complaint an: 
tak." Unl ... it do .. 00, it mav "" dis",
gard.:<!. It may ~ 1:>.1<." tlI t,l,e "·hole ,om' 
plaint. Ot tlI ony <If !h~ <4""F1 of act'.nn 
<t:Ited themn .• nd the <kf.,,~t mol' d,· 
mur and an.s.'Ner at the lame time. 
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}IJU. Judicial Notke.-Wben the 
I<:'mund of demurrer .il ba&ed' on a mattu 
of v.-hl-t:b fhe ('(;uet m.y take jl.rudal na.
ti:e pu,..,<nt to Section. 452 or 4~l of 
the S,,"fdtnce Cock> suc.h mattt.r must be 
t;pedtied in t.he demurnr, Or in the lOp" 
I-LJrting pr,int3 and :wthoritiea for the 
?UrrJ(;&.~ Cli invokmg .Ncb. notice.. except u 
the C0UTt may cue-rust penn:it. 

14l2. Ameudr.nent of Complaiftt; Filml 
and Ser'Vicr:.--If the compi;unr l~ amended, 
a oopy of the amendment. murt be bled, or 
the court may, ii.'i its diac.."""etion, re~'U.U't; the 
ton!~!amt a.e arn~nded to be file:d~ imd a 
r.:tiP}' of the anH.'!ndnlen~ or amende.d oom~ 
pi,H"t m:.1~'(. to! .ser".nl upon the de:frndmta 
afJ'eC"'....e:d Lhereby, The defendant must -an' 
.wiT the ~tnendrntnt$, .;>r t.t..e complaint at 
otm.::nded.. Within ten <bya ifter KJ"Vice 
chtteof, or 3uch other r.im-e <p,!: the: c.ourt may 
Ji~cr. and Jl.ldgment hy del.mit may be 
entered UjY.)tl fa~!u.(e: to an!'lwer, as in other 
(a.&;t..i. 

If! nAn .... ", for Grounds Not Appar
en! in ComplAlrot. \Vbm any of the mat
t"'. enum!Ta«d iu Section 430 do not .p
pe.r upon tbe face of the complaint, th~ 
oblO("lOn may be c:aken by a".wtt [2}. 

§H4. VI myer by P.i1...., to Oem .... or 
AN", .... -H no objection be taken, either 
by dtm UT!'t.'r Cft" an6Wer. the defendant mutt 
b. dC'!n~dto have """;",,d th~ ame, os
C>:ptmg only the obje<."tion to the juriIdic
tion of tb" <Our'.;, .nd the objection that: 
the complaint dou not state facti .uJ5clent, 
~w constItute a cause of acbOn.. 

~35. MoaOfl to Strilu CompIai:at. -
The defend""t, w,thin the time required 
in the ."rnmanf W&nlOW.r, either at the 
time he d~muu to the complaint, or with· 
out deroumng, ~y IUVf: and liIe a notice 
,,[ motlon to !!Irike the whole 0< any part 
or the complaint. Th. notice of motion to 
"'¥ike ,ha!! specify ~ heuing date not mon 
than l; d.ty. from the filing oi &aid notice, 
plu. any .dditional time thac the ddend· 
o."t. as m""llli piU'ty. it othuwiae required 
to give me plaintiff. If defendant _ 
.nd fik. ouch 0 notice of motioa without 
demurring. hi. time to anaweo- the com' 
plaint aha!! be e.£ended and no ddault 
may k ~nttrcd ~g>.inat !urn, aerpt u pro
vid.d in Sortioo. ISS and S86, but the 
!iliI!g of ,",eh .. notice of motion &boll DOC 
<xt<nd the time w,thin w!ucb to demur. 

• 

• 
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ANSWEll 

~.J~'-"'of·d ...... 
: . d ... dettiaf--f.afGcAulioa a.d: Nil' C ... 
" d ..... r. 1417•. L...._ ............ __ .. _ ~_ 
'Pleadinra .....wp ..... U9UIi _T --- -----

..... poIky. 14'7 •• 
Acli_ "'" "- __ ~ .......... ,':"l?"
:s.m-.r,. ~ without "'""" ,., 

.sa- 143' .. 
lI.e<ovory of _~F':ty. 14m!. 
Stt-08 aM cr card - _iaII Sip ..... 

.... 1. 1.38. . ,_,_._.~" 
: .... 01 _ ....... "" .. ----

T ......... l4l9. 
'Atftarnu,ot or duth QUIDCIC .,.. ce=1 _d 
· tiozl betweea C(tJI t d'L""'" 
; Joinder of deE_ -! .... .........s. '"" .. ..., 
, ... ted--Doa>unu with _. 1+41. 
; C~pl.mt with ....., .. by polL i tilL 
, ~ for ...., putioo. t4'I2. 

1437. Necaoary Al1egariom, Method 
of ~ - Potitive Omial; Informatim 
and . ~nd DeniaL-1'h~ ............ 

, of the d..fendant .h.n contain: 
I. A general or .pecilic denial, of the 

material allegation. of the complamt con· 
, trovcrted by the defendant. 

1 A ltatement of any new malta' coo' 
~g a defenee or counterclaim... 

• Except in Ul. iaodce ~ if the 
'complaint be venficd, the denial of the 
aIIegationa controVerted m~ be m~, 
positively or ac:cording to the mfcmnatlon 
and belief of the defendant. If the defend

, ant haa no information or belief upon the 
wbjeet IIlfficient to enable him to I.!ltWU 

, an allegation of the com plaint,. he m~y 10, 

• ltate in his anlwer. and place his denial on 
, that ground. The deniala of the alIegationi 
, controverted may be .cated by reference to 

apedlic paragraph& or partl of the com' 
plaint; or by exptesa acm.;.mo.n of certain 

, allegation, of the comp~mt wtth a genua! 
denial of all of the allegatiom not 10 admit-
wi; or bY denial of certain aIIegationa upon 
information and belief, or for lack of 1IIllIi· 
clent inform.tion or belief, with a "enora! 

.' denial of aU allegationa not 10 denied or u' 
prasly admitted. If th." eomplain~ be not 

· Yerifi.d. a general denial .. suffiae.nt, .but 
· only PUti in iAu. the material allegat"",. 
of the complaint. . 

§437a.-P\Qdiag~· &om u..
biIlty Unw.. rnruranc~ PoIky.-In ;an .~- . 
tion to recover upon 'a contract of insu .... 
ance whuein the defendant claiIM exemp
tion from liability upon the grtfuhd that, 
although the proximate caU6t of the 10 •• 
..... peril insured against. ~ lou .... 
_oteIy caneed by or would not have ce' 
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CUffed but for a peril exCepted in t,he COD' 
tract of insurance. the detendant ehalL in 
hill answer oet forth and .peruy the peril 
",hieh WaJ; the proJ<ima!e cause of tho 10M. 
in what manner the peril excepwi eontrib
uted to the loss or itoelf ca_d the peril 
insured against> and i1 he claim that ~ 
peril exc.pred caused t.'l. peril intured 

· againot, he .hol! in hi. an.:wer set forth 
lUId .profy upon what pre"", •• or at what 

, place the peril excepted «uoed the peril in
· ,Ured against. 

§437h. Action 1M& ThIn Fi .... Hululrod 
Oon.,.o-Gm.,...) o..ouL -, In any aetion 
on which the demand, excluoive of interest, 
0: the valu, of the property in conuOVG'l)' 
doto not e>:""~ (I) five hundred doUan 

: (J5(0). the defendant at his option, in lieu 
· of d..murrer and other an ....... , may tile a 

genen1 written denial verUi~ by his own 
oath t.nd • brief ttatement aimiluly veri· 

• tied, of any new matter COIIstituting • de· 
· fen.. or counter-claim. ' " • 

, t!37c. Summary JudpaeDt-Acdoll 
Without Merit or Def_.-In Iupcrinr. 
court. [11 J and municipal coutts [I~l if 
it i. claimed the 0ICtinn bas no --. or 
,th.t there ;. no defenae to the action 
[1>], on motion, of [41 either party, a~ 
notice of the nme and place thereof III 
writing ao:rved on the [51 ather [~61 
pony at leut 10 d.y. hefore ouch mallon, 
aupported by affidavit of any penon or 
peroon. hilving knowl~ge of the facta, the 
:utBwer may be ottiden out 01' the _, 
. laim be cIiomiued and iudlllltllt 

· ~ay b.":'tered. in the diIcretion of the 
court [6} unlaa the {7} ocher p.:ty, by 
aJlidavit or aBidavita ehal! .how ouch facta 
•• may be deemed by the judge hearinl 

· the motion sufficient to [8] fWaeDI • 
triabl" Wu. of filet. A judgment 10 en~ 

,i. an appealahle judgment aa in other cua. 
: The ",ott;! "...-Qon" .. uMCI In thia oeccIaca 
,ball he .onJtrU<d io inelQCie all typeI of 

: rocrt'dino~-- Thr word "lIftIwer-tt as used p ".. ,L" ___ ~ '_..L . .I_ 
in this ""cticm onau he co~ 10 RKUKIC 

counterdaim and Cl'<IeI emph';"t, [17] 
The &ling of • .....a.... __ thia __ 
obolI noc exteod the a- ... itbiII wbIdo • 

• party ... _ other ...... file an an_, de-' 
: _ or moCioo to Itrik.e. • 
: The aBidavit or affidavita in '1IlpPOrt; 01 
the III1>tion mult contain fa~ IIIllIicient to 

· entitle pl:i.intiJf or defendant to a j~ 
in the action. and the facta _d therein 
ahaIl be within the penonal knowl~ge of 
the aJliant, and llhall he oct forth with 
, particularity, and each affidavit ehaU .h9W 
aJlitmati¥ely that (9) a5ant, if ....... u 
a wan.:.. can tettify. competently thereto. 

• 
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The alIidavit or affidavits in opposition to 
, Aid motion wall b. mad" by the plaintiff 
, or defendant. or by any other penon hav

ing knowledge of the facta, and together 
ohall lOt forth faa. Ihowing that the [10] 

, : party hu a rood and lllberantia! &f..,.., to 
! the plaintilf'uction (or to ~ pamon thereof) 
i or tbot • 100<1 """*C of acu .... eu- upoo 
; the meriU. Thefacta ltated in ach lilidavit 
: .hall be within the personal knowledge of 
: the al!'iant, ohall be .et forth with partic-

ularity, and •• ch affidavit ohall .. ,>ow alIirm-
· ati'ldy that the affiant, if $WOn> U a ,vit
, _ can CClItiiy COIl).petentiy d.ereto. V\.'bm 

the party resisting the motion appear. in 3 
rep"'!et1tative capacity, auch ... a truStU. 
guardian, executor~ administrator, or rt;.' 

1!eiver. then the affidavit in oppollition by 
IIICh tep..-nlatlve may be made "pon lUI 
Information and btlid. 

If it apptar that luch dei._ appli ... 
only to • part of the plaintilf'. claim, OJ: 

mat • good .,. .... of .ccjon dott not exUt 
.. to a port of the plaintiff'. claim, or that 
any part of a (Wm i. admitted or ""y part 

, of. ddente io c:<m.:..Jed, the court sh.l~ hy 
,order • .0 declare, [IS) and the claim or 
, cUi ... ", .hall be deemed eotOhJiohed as to 
· ItOmucb thereof .. b by ouch order detlared 
· and the cause of action may be severed 
accordingly, and the action may proceed 
II to the {l9J i~ .... ~rUnr hdwun 

: the parti... No jud!!ft'lent ohall be entered 
: prior to the termin.tion of lOCh action but 
, the judgment in ouch action !hall, in addl
: tion to any matter. determined in auch 
action, award PO} judgment .. utahli&hed 
by the pro=ding. herein provided for. 
A judgment entered under this I<:ction ia . 

· an appealable jlld~ment a. in other c:a..,.. 

. 14'7d.-R«overy of P..--al t'roperty. 
-When. in an action to reeover the pM-

: KUion of p!rIOIIai property, the pertM 
lIl~king any affidavit did not truly state the 
vol"" of th" property. and the o1li«r tU
ing the property, or the 8uretiea 00 any . 
bond or undertaking io .ued for taking the 
tallie, the officer or lUn:tie. may in their 
&Rawer set up the true value of the prop
erty. and that the penon in whoer behalf 
Aid afiidavit wall made _ entitled to the 

· 'poueuion of the IBme when oaid affidavit 
_ made or that the value in the aBidavit 
i atated was inrerted by miotaks., th~, court 
: ohall diaregard the volue as ,.d In the . 
didavit and give judgment according to 
the right of p"lm,;on of Aid property' at 
tbetime the alIid.vit .... made. 

1438. &..-0£' .<nd Coun~ 
~t., Trial.--the <XIIInterclalm 
ment~d in ...,tion 437 "'lilt tend to <Ii. 
,miniah or defeat the plainti/!". tee"""'" 
and mlllt mit in favor of a defendant and 
against a pl";ntift" ~ whom a """"raJ 
jud,....nt Illight be had in the action: pro
vided, that the right 10 maintain a counter
claim .hal! not be .ffeet.d by the fact that 
either plainti/!". or defendant'. claim i • ..,. 
cund by fl\orlR"ge or otherwioe, nor by the 
fact that the action ia brou~ht. or the coon-

· terebum maintained, for the forecJOtIuTe of 
ollm "",unly: and provided further. that 
the court filay~ in itt di8C!"rtion, order the 
counte,claim !<: be tried aeparattll' from 
the claim of th~ plaintiff. . 

1439. WIIIi __ of c.... Not Set Up Ia 
COODtttdaim-T ._fer. - If the defend
ant omita to let up a (:Ounterclaim upoo a 
c.a.... irisini out of the tnnaactiOl1 .. ' 
fc,rth io the complaint as the foundaaoa 
cI the pl.intilf'1 claim. neither he aot hlt 
auignee can afterwa.rda maintain an aetioa 
aping the plaintiff therefor. 

· §440. AaipmCllt or n.ch c.moc De
; f... Competu,adon Beno_ c.-- De

......&.-When <1'051 dcmaado have u-
· iottd ~ perooou under IUCh cii:cuIIi •. 

stance. that, if one had brQuPt an actioD 
· againot the other. a coonterclaia> couI~ 
hi v< bern set up, the two dcmaada ohaII 

, be deemed eompenaaeed. .10 far II they 
~quaJ each other, and neithcr can be Ot
prived of the bcndit thereof by the 1liiilID' 
ment or death of the other. 

§441. Joinder of Dofenoet ....t C-. 
. Demand. 5", utel)' Suted - 0--' 
with A.n. ....... - 'ThC dcfeodailt III&Y -', 

; forth by .......... u III&nY def_ aftd, 
.. tountetclaima as he may have. 1bcy 1IlUII: 

be aeparattly ated, and the tevenl ~: 
f ...... mUlt refer to the caUIU of -. 
whid> th",. are intended to an.wer. in a 
manner by which tht'Y may be inttllip'bly 
distinguished. The defendant may at.o an' 
&Wet one or more of the _raJ ca_ of 
action stated in the complaint and demur 
to the reoidue. 
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§+l2. c ....... Cmnplaint,.;ith """Wet 
or by Permiooion-Senoio<--PT""... tor 

· New Parries.-Whene"er th. defendant 
· _b alii rmative relief asainlt any [11 ~ 
· _. ,.b.che. or not " party to che original 
action, reiuing <0 01' depending upon lb. 
cpntract. transaction, matttr~ happming 

'or Icedent upon whkh the action it, 
· brought or affecting the property to which 
: tbe action relatu, he may, in addition to 
bill anaw"", file at the oame time. or by 
permission Of the oourt iuboeoucnt!y, .. 
cZ'Owcomplaint. The crOll-comp!aint muit 
be IUVcd upon the p:trtiH "ffe",ed th .... • 
by. and IUCh partie. ma~· demur 01' an""'" 
thereto, or file • notice of motion to strik.e 
the whole or any port thereof, •• to the 
original compllint. If any of the partios 
affecred by the """",complaint h. ve not 
t.ppeared in the action, • II\l1IlmOnl U po" 
the CfOll"comp!ain! mult he iosued and 
aerv<d upon them in the ...,..,e mann~r .. 

,upon tne ~rnencement of tm "-,,nginal 
· a.rion. . 

CHAP.TER5 
DEMURRER TO ANSWI!Il Oil 

OOUN'Il!RCLAIM 
T'_ to.r.-.. ....3. 

:0.......14+$. 
§UJ. r.om. to Demur. --The plaintiff 

may within ten day. after the oetvice of 
· the inlwer demur thereto, or to one or 
more of the toeVetal deien8C8 or counter
claillUl oet up ther&in. 

§4+1. Grouo"'-The demurrer may he 
taken upon one or mote of the ioIlowina: 
grounda: 

· 1. That oeveral co,,", of countetclaill> 
have been improperly joined. or not KJ>' 
&rately llated; 

2. That the ansWer does not .rate facta 
aufficient to conotitute a clef""", or coun-

· terclailD; 

· m 3. That the answer is ~; 
· "uacctuin" ... ....s '-"in, Ind. am-
· bipous aod unintdlip'bk; Of 

T'l 4. That. where the answer ~ • 
· ..,.,tract. it c:aJt n<lt be ~ from the 
: aDlwa', wbet:her_ or- no( the contnlCt ;" 
, wri!ten or and. 
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CHAPTER 6 
VERIFICATION OP PLIIADINGS 

S; ... ing-v..;/yhIr-Fme 01 alIidawiC- WIle 
...,. IWI1e. §446. . 

§446, Signing - Verifyinsr- Form of 
Affidavit-Who May Mak~'Every plead· 
ing (~pt in (l7} jwotice.,.,..... when the 
pl.:admg. are oral) [I] Ihali be 1Ub.c:tibed 
by the party or Iu. attorney. When tbe 
.t~te, (2) any co"nty thereof. [3J city. 
.. hoof district, diA.-ict, public ...... q. .... 
public rorporltiOn, or any officer of the 
etate, Dr of any COltnty thereof. (4) city, 
.. """I ~istrict. district, public ageD"". or 
public corporation, in .hi! ollicial capac; 
ir;', j, plaintiff. the a~ [n obIII be 
,'enfieci, ani ...... , an admISSion of the truth 
of tho complaint might aubject the party 
to it criminal prmecution. or, unte. :a. 
."unty thereof, [6J city. ocbool dimic:t, 
distritt. public _ge"C)'. or public corpo
.... tion. or 'n officer of the state, or of any.· 
county, {7J city. ocboo\ dimitt, diIUitt, 
public ag""">,, 01' ~ "orpcution, in bK . 
official capacity, II defendant. lhcept in . 
[18J justiee court., wben the complaint 
is verified, tbe.answer [8) obo1l be verified. : 
In all ~ of a verilicaMn of a tpdinga. 
the didavit of the party (9] lltato . 
that the u.ne is true of 'his own know!· . 
edge, except .. to the matta. which are 
therein ."tcd on his information Of belief. 
and a. to thOle matten th~t he believu 
it to be true; and where a pIead;ng it 
vedficd, it (101 shaD be by the affidavit 
of a party, unf ... the pattieo are ab.cnt 
from the ''>IIDty where the attorney hu 
his otlice, or from some came unable to 
verify it, or the fact~ .rc within the know!. 
edj.;t of hi. attorney or other penon veri
fyin~ the .. me. When the pleading it 
verified by the attorney, or any other per
IOn e.cept one of the partie.,h" [II} 

.• han o;er forth in the alfidavit the r<UOIII 
why it i. not made by one of the patti ... 

\Vh.n .1 corporation is a party, the ver· 
ification m.l' be made by any offi«r 
thcreof. When the state, ttl} tny county 
thereof, [13] city, ..,boo! diltrict, &to 
tria, public agenC)', or public <CIf('CII'IItio , 
or any officer of the Itate, or of any toIlItty 
thereof, (14 J city, .. hooI diIIrict, .u.. 
trict. pob1l< oaency, or public -poiacbl, 
In his ofIici:J capacity is plaintilf. the com
plaint need not'be veritled: and if the 
mte, [H} any county thereof, [16} city, 

• 

• 



• . . 

c 
odJOOl d"tmict, diatricr, pobIic .g • ....,.. or 
pul>Jic torporation, or an offiar of .,tCh 

· state, county, [17} city, ochoo! district, 
• district, public ag""cy, "" public corpora-
· rica, in hia offidal capacity is d,~fend:ult, 
it. or bi. answer need not b. venned. 

When the verifiao.ion is mad. by the 
0Itt0l'f\eY for the .. uon that the parti •• 
...., ahoent from the rounty wb ..... h. h .. 
hIo dIice, or from ..,."., ",1m: """'. _ Uf>

able to verify it, ".. whm the verilicatKm 
i. made on behalf of u corpor.tion "" pub. 
lic ag.....,. I>y ony oBicer ther..,f, .uch _to 
torne)". oe ollie .. '. ;;d1id.,it ,h.1i otat~ 
that h. has read the pleading ar.d that h.'. 
is infOrmed and b.~_ the mm ... "'.,.,... 
in to b. trUe and on that ground. alleg .. 
that th. .....tt.... _ed therein are true; 
provided that in ouch CllJl<!$th. J>I-ling 
shall not nth ..... i.. be <onsid....d as lin 
olIicIavi. .,.. cIecLotatimI mabWhing the 
facto .~ .I!oged. 

A penon verifying • pl...rung OM not · .w .... to the troth or IUs be~.f in the trutll 
ofth. matters .tated therein but may, in· 

. ttad, _ the .... th or hi. bdl.r in the 
: IftItb of ouch. _en "under paulky of 
: perjuty./J 

CHAPTBR 7 
GIINIlItAL allLBS OF PtIIADING 

I..a.etaI ccorr • 1 S ab.mt:iaI,....x.. ",2.. 
Sen ..... ""-~ """ --....... .. n 1_ ..... _t-COP, _ aodOo.--Vori6eoti .... .. ,... 
0.1 iqAio. of IaDcL ... '" 

~'r04M::':~,:: .t~ 
Bor of _ of lImiwi_ 14'" 
Sta_ ... ~.- 1'er:I __ of ..,...n. 

· ..... 14'9 .•.... 
, IAeJ ..... 4=d. B ( ituic , .... ...,. 
-Trudo .. rids ... 1*1. ,"'. •. 
AdenH,n &y fail ... CO deoy-.Aau ~ ...... 
'-cI--.I cIaUocI. I46Z. 

:.........., on..tlota" ,,"'-'. i46J. : Sa=:. t 1 :phed*". M.otioe f. ~ 

-Foliq 0IId...x... t46'. 

· 14'2. UberaI CocicrucdoIa - Subata ... 
daI JIJICiee.-In the <:OIIItnIe<iOll of a plead. 
ing, fcrt the pul'pOlllt of~ ita ef
fect, ita alIegaciooa must be Iibetal!y coo' 
otrucd. with a vi£W to ,uh!!tantial juotice • 

, between the parti ... 

• 

§4n. StriIcinJ Sh_ IncIe._ ..... 
RedundaM.-SbIm and ~.--. . 
and irrelevant and redww:lant _ fD. 
lOtted in a plead;"" may be Itricb:D out, 
i upon fUeb' ~I'IDI u the Cowt may, ill. ita i 
, ditcretiQ[>,impooe. . . .... _ .. J 

14' 5. Dacripdon of L.nd.-Io aD ac
tion for the ttcovet'f of lUi property, it 

, mlllt be de.cribed in the complalat with 
luch certainty u to enable an Q1tieer, \1pOII 
.,..<0000, to identify it. . 

1456. J ....... t or ]udIcW "' ..... _ 
In pkadinr a jucIpneftt or other dctmniDa· 
tion of a court, oBicer, or board, it ie DOC 

· MaMary to _ the facto conferring JOP 
· Ydic~oo, but ",cb judpent·or doetenom' 
ti"" may be lltated to have been duly giw:D 
or mad. and to have become 6Dal. If ouch 

· allegation be alDtroverred, the puty plead. 
; ing muot qtablJah on th" trW the facti 
; conferring juriadiction and aedina: &n.I-' 
ity. ' 

14"· Pm ......... "" of Condiliom.-Ift 
pleading 'the performance of conditiona 
pttcedent in a contract, it ia not ne<:euary 
to ltate the facta ohowing IUCh perform. 
ance, but it may be ltated cenera\ly that 
thc party duly performed aU the. conclitioal 
M hit pan, and if each a1leption be COlI-

· trnvemd, the patty pleading must .,.w,. 
liah, on the trial the hcto ohowing auch 
pul'otmance. . 
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,,'9. StaNte at' O.dUwu:.,--p""t""". 
_ of Condiliono~rn pleading .. private 
itatute, or an ordinance of a WIlDt)' or mu' 
nicipal corporation, or a rig!!t derived 
the«from, it i. ",f6cient to mer ta ",ch _Ie or ordinance by it.< title and the day 
',of ita paaoage. In plco.dinl the perform· 
ItIOe of eontlitioal p~nt under a Itlt
, ute or an ordinance of a county or munici' 
pal corporation, or of a right derived 
therefrom, it iI noe necuoary to ltate the 
f~ Ihowint aw:h perfo=ana:. but it 
, may butatcd generally that the party duly 
; performed ill the conclitior.. on hit part 
'required thereby; if INCh a1leptiono- be 
'controverted the party pl •• dina must er 
tabliab on the trial the fl<:tJ ",,,win: ouch 
perfOl'llllnce. 

14M. r.. .. W and Sland.,. - Extrimic 
1'IIcts.-In an action for b'be! or al.nder it 
iI nee DtteIAtY to lUte in the enm plaint 

. any extrinsic faao for the purp<.llt. of .how' 
inC the application to the plaintilI of the 
defamatory matt« out "f which the 0:;;010 

of action atoIC; but it ;, ddtnt to .""to, 
eeru:rally, that the _~ wu publj.hed or 
apoken cOncerning the plaintiff; Clnd if INCh 
alleption be controverted, the pbintif 
must cmhlieh On the trial that it wa. .., 
pubb'ahed or spoken. 

-r;-

~ AdmiAiott. By Failure to na.,.
AJlinnative Dei ...... 0-..... DenUd.-' 
Every llI<lterW a1kption of the compJaint, 
not controVCJ'led by the aDavuf, mlllt, for 
the F'lfJ'- of the action, be taken u true; 
the aLate".."t of Illy new matter in the an
IWer, in aWli<ianc:e or c:onotieuting a de
fense or c<>antuclaim, mUll:, 00 the trial, 
be deen>ed controverted by the oppoaite 
party. 

§46J. ''M.tuW AIkgatiotI" DeIi.aod.
A maU:rial illeeatkm in a pleading ia one 
....,..tia\ to the daim or defense. ClOd which 
could "at he "";cken from the pleading 
without leaving it insufficient. 

~§464. Suppkmentai PladIap-Modoa 
fao: Leav~.-The p!amtij[ ClOd defendant, 
relj)«tlvcly. roilY be allowed, on motion, 
to' mab: • 5uppiemental complaint or an
twer, alkging facti matenal to the cue 01:' 

;curring after the former complaint or an-
lW~r,· -

• 
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. 1470.. &nmMM.f V .. riau"" .... ·W\1ere 
: thevarianee it not mataial, .. provided .... · 
; the Jut oec:aoo; the <:OUII': lJIay direct: the 
, fact to be found accord .... ' to the evidrn.:e, 
'01' may order an imlMdiate .."end",.~t, 
: without c:oau, 

: 1471. "Failure.of Proof" ~ 
frOiD V..n...-.-WheM, ~, the ai
,legation of the cIa.iIn or dcfenu to which 
the proof it direcuc!, it unprovt<!, lIat in 
IODlC puticuIar or puticu1an only, but in 
ita general K<:lp£ and llleanUlg, it is not to 
be deemed • cue of Volriancc, within the 
Wt two 1IOCtion1, but • failure of proof. 

§4n. Amendment of PI...,dlnl1".-Any 
plCading may be amended Ollee by the party 
of coune, and without coots, at any tiro. l:!e
, fore the answer or <kmurrer iJ bled, or tn
.ttted in the docket, or after demurrer "nd 
~fore the trial fl' the ;oeuc of law thereon. 
by filing the oamr, ... ~ and aerving 
•• copy on th, .dver"" p .... ty, whn mol' h.ve 
10 dayo thereafter in ",hieh to "''''''Or or 
demur to the amended pl •• ding; proVlded, 
that in {!J ~ __ when !h. plead. 
ing il oral. the &IIICACImcnt may be oral, 
~ ",bm.nce tbereof being entered in the 
\Io<:ket. and the adverl~ party shaU h.". 
110 day. from notice of ..,ch amendment in 
'which tQ Yl.1Wt1 or. d,""'ut thertto, 

, §472a. Derm!rrer Not Waivod-COUtt'. 
Oiicretkm.-A demurrer ;., not waived bv 
an aNwor DIed (or .""med in the (1} 
dodtd in the jwotke COWlt) af the """' .. 
Iime,. When the demurttl' to " complaint. 
01' to a cr_-wmpwot, if overruled. and 

, th...., II no aruwer filed (or ~tered), the 
: court may, upon ouch tum. as mar be juot, 
allow an an.Wet, If a demurrer to. the an
ower be ovuru1ed, the action lI1u01: proceed 
.. jf no dem'Jrr ... !ad been Ulterpoaed. and 
the facti alleged in the ""SWfZ "lUot be 
considered ilJI denied to the ene"t men
tioned in aecti<m -461 of thia ~., 

- '/-

"'-'hen ~ demurrer a oustained, the court 
m 'Y gnnt leave to amend the p'ading 
and thall fix the time within which ouch 
amendment Qr am~ed pleading ahaJl be 
Iil<d 'r entered in the docket. ' 

§472&.-T ..... e to Arlswft' Arter ne.n... 
.... .-No""" of Deci.i"".-When a demur. 
,'er to any pkading ;. SIISI.amed or over. 
rule<!. and tim. to amend or an_ iI 
y,iven, the t'.me 10 given run. from the 
tervitt of notice of the decision or order 
un13t!M IUCh .notic~ is wli~d in open court: 
ana the """VCr ."tered 10 the minutes or 
dodet. 

§472<. - Ordn Sustaining Dernurr. 
Opm on Appal - Not Retroactive.-, 
Wh~, .uy court mak .. an order 1Ilftain· 
ing a <kmurrer without leave to amend the 
quCftion .. to whether or not IIICb <:OUIt 
""used ita di&ctttion in making aw:h an '_ 
der a open on appeal even, though no ~ 
queat to iUUcod IIICb pleadini _ made; 
prollidtQ. however. that tbia leCtion ahaII 
not apply to any pending .moo or pro-
ceeding. ' 

tlnd. Gr<>und for Sulhlining Demur. 
"'" Shown in Order.-Whenevtt " de. 
m~= ;0 any action or proceeding is SUI-

, wned. the eouct ohal! include in ita deci. 
sion or order a statement of the lpecific 
ground or ground. upon which the c!ed • 
$Ion or ",der is baaed which may be by 
mtr.ence to 'ppropriate page. and para. 
gnpIU of th" demurrer, 

Tht ~ty against whom a <kmu~ baa 
, been suat&incd may waive thae require
· menu. 

1473. Amendinll PI~tin ... 
once-Rellef from Miltalte, llIadvertence, 
Surprise or lb:cwabIe NegIcct--Tune u... 

· it-Correcting am"" Erron.-The court 
may, in furtherance of justice, and on &Ueh 

· terms OJ may ~ proper, :allow a party to 
amend any pleading or proceeding by add
ing or striking out the name of any party. 
or by correcting • mi.uk" in the name .of a 
party. Of a mimke in any other respect; 
and may. upon like lu", .. enlarge the time 
for answn or demurrer. The court' may 
lik=ire, i. .. , ito discretion, after notice to 
the adverse party, allow, upon wch tetmI 
... ""y b<t just, an amendment to any 
ple.,,\ing or proceeding in other particulara; 
and may UP"" like terJrul .now an an.wet 
to be I!ladi after the time limited by this 
,ode. 

• 
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When it appean 10 the oatilfartion of 
the <:<lIm that wcb amendment renden ,t 
~, the court may poItpont the trial. 
and ma,\,o when such pootponemrnt wm by 
the amendment be rendered n."" .. ary, ,... 
quire, u a condition to the amendment, 
the payment to the ad""rse party of such 
COltS u may be just. 

The court may, upon luch terms as m.y 
be just, relieve a patty or hi. legal rep'''' 
:tcntative from a judgment. order, Of Other 
.proceeding taken ag .. r.st h,m through hi. 
;mistakt-... inadvertence, GurpriM! or .excua~ 
able neglect. Application for ouch tdie( 
muot be .ccompanied by a copy of [he ~n' 

: ower or other pleading ;'ro~ to he filed 
therein, othei-wioe tho application ,h.lI no! 
be granted, and moot he mad. withm a rea
aonablt rime.. in no cue el:aed:mg six 
month., .ftu such judgment, order or pro
ceeding wu taktn; provi<kd. how ...... , 
tbat, in the case of • judxment, ord.., or 
other proaeding determining the ow ........ 
obip or right 10 po_.i"" or _I 0<' per. 

· -..J property. without extending ... cb Ii>< 
: month. period. when _ notice in writir.R iJ 
• pet'I!ODaIly served within the Sute of C .. Ii. 
fonUa both upon th. party opinlt whom 
the judgment, ceder 0< other prtxeedinll 

, baa been wen, and upon his attorn.,. of 
rec:ord, if ... y, lIoqi,;nll Mid part)' and bio 
.rtomey of ..... onf, if any. that ..;d order. 
jud~ or other proceeding was "'ken 
....... him ... dthat any rights ,aid party 
· bat to apply Eot rdid under the provi,;"n. 
of Section 473 of the Code of Civil !'TO
ceclu.e .".11 expire 90 days .h.. >lemce 
of Mid notice. then mch application must 
~ II>IIde within 9() days afrn ....."ice of 
IUCb notiu upon the defaulting party or 
hi. attom.,. of ''''oM, If any, wb.ichever 

· aervi .. aboll ~ later. 
The court may, "pon motion of the in

jured party. or its own motion, rorrtct 
doria! mistakes in its judgment or ('rde,.. 
.. entered, 10 as to conform to the judg· 

· ment or order dire<ffd, and m.y. on mo· 
tion of either party after notice to the oth.,. 
party. Itt aside any void h.ICfgrn-t>nt or or-
00. . 

§473.5, Service of Sworn"". Too Late 
to Defend the Action - Time Limit on 

· Seeking R.1ief of Default or o.-rault Judg
tnmt.-{a) When service of~' su,"'nmons 
r...a.s not resulted in actual notice'to a paTty 
in time to defend the action and a default 

· or default Judgment h"" bfcn rotered 
against: him in .s~JCh a.::tinn, he mar S('fve 
and file a notice of motino to.5('t J.itiJe such 
default or default judgment. and for leave 
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. to dd~nd the joction. Such notic.' of motion 
.hall be served and fi.led oMthin a reaoorlible 
lime, but in no event .xc~ing tht earlier 
~f: (1) two y~ ... after entry of a default. 
Judgmell' agail\'st him; or (ii) 180 dayuf
te' .... rvJce on hlffi of a written notice that 
.uch default or default judgment has been 
~ntered. 

(b) A notice of motion to set asid<! a de. 
fault or default judgment and for leave to 
defend the actio" .h.1l designate u the 
tun" for making the motion a date not Ie.. 
than I 0 no~ more than 20 day. after &Iing 
of such nollee, and It ,hall be accompan~ 
by .n affidavit ,howing under oath that 
,uch party's lack of actual notice in time to 
defend the .action was Mt caused by his 
aVOJdance: ot :service or ine:xcw.a.ble neglect. 
Th. party ,hall serve and 6k with .uch 
noti~ l. to~y of the answer. motion, or 
nth.". ple.din~ prnp"",d tn he filed in the 
action. 

(~) Upon a findil\g by the court that tht 
IMtI~n was m.d. within the period permit
ted by subdivision (a) and that his lack of 

· a.ctual noticE:' in time to defend 'the action 
was not cauotd by hi, avoidance of service 
~r inexcusable neglect. it may set "aide tht 
default ~r default Judgment on luch terma 
as mav he just and allow such party to de. 
fend the 'C!l0M. '. 

. 1147.. Unl<nown Defmdant_Addin • 
T.,... N .... ~.-When the 1'1.;nt;,f j. i1!n .... 
rant of tho namt of a d<!fendant, h. muot" 
It .. ~ ',hal fact in the complainl. or tbf. .. 
d~,,!t .f the action Is .:onuneoced by afIicb.. 
y>t. aild ouch defendant ..... y b. duiillated 
In any pleadIDR or proceed;nr bY any 
n,me. and when hit Irne name it~, 
."d. th. pteadin~ or I"'oceedinr mwt be 

· _ended ""'ordinl:h, f'I'O"ided. tNt .... 
dof."h or ddault judgment shall be en .... 
ed "P"'"' • ddendant to desipllted, .... 

: I ... " appear. that the copy of the _ 
, mono or other proc""". or. if there be _ 
.... ru,"''''' or ~ the copy of the lira' 
pleading or notiu oerved upon ...m de. 
fendant bore Dn tbe face th ...... , ., notice 

· ""'ting in SUMona: "To the po....". -.-ed •. 
y"" ...., hneby -.oed in the within Odi_ 
(or proceedings) ... (0< "" bdtalf of) the 
I"'r_ ... ed under tho lirtitiou. _ of 
(d_poria. it)," 'The <lI!r'IiIia,e .,.. .. 
daYit of IICnIi« _ _. the ficIid_ 
name ,,00.... whiob ouch ddenclaru _ 
· .... v.~ and .he fact thet 1)Otice of identity 
- gtna b,. .....tonem .... upon the doru. 
ment terved .. required by .hi. • .mon. 
lb. forogoing "'{";kIllen •• for m • .,. '01 

. , 
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a delwk Of defaul. judgm.... ,h.n b. op
pIi~ only as to 6crlti.,... nilfllet d ... ,· 
nated PU'l'JU8rlt to thi •• «'rion and not in 

,the even( du pl";ntilf h .... """ the drf""d· 
ant 1>1' ." orton...... ....,.. ..... d .b .. 11 nOl 
he appIiatl>l. to rntry of • d.f..,lt 00 d.· 
fault judgmrnt bItard upon ~. In tho 
manner otherwise prQ";"'" by law, of •. n 
. amend'" r.1...dln1f' ptoc<U or nr>ti"" deoi(f
narinll d .... don. by hi. lnW! """,e. 

§47S. Disregard of N<>nfItrjudid.! er· 
ror - PrnumptlM Apinot P .. iudi ... ,
The court mllst. in every tLUtt of .!lit ,;tction~ 
dicn:gard any error, improper ruiing, in
ItM.l(1jon, Or d<:f~<1, in the pleadinp or 
prooudings which, in du opiniOfl of Aid 
'court, <loa not ail' ect the ~ti.l tirhu 
,of du partiet. No judgment. decision, ",. 
:deer« .hall be reveroed ()t affected by re~
'1IOIl of any error, l'llling. irultruction, or d., 
fect, unIeu it oIWl appear from the record 
<hat eudt error, ruling, fnattuctjon, '" ,k 
feet _ pRjudieW, ... d aIao th.t by 1'1';2-

lIOn of ouch error, ruling, inm"ll<.1:ion. or 
.defect. the Aid party compt.ining or '!>' 
pealing sumined and ."lfored ."bo .. n.;.l 
,injury, and that • diJfe1'tl'lt .... ult would 
ba~ hem "",,_bk if ouch nYCr, ruling, 
instruction, or dtfect h .. d nflt occllrted 0% 

iVa.ted. n, • ..., .hall ~ no presumptlon 
that «rot 18 prt]Ud1Cl-lI, or that Ul.lUf)' wa.s 
'done: if etTor- is shown, 

-1/-
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IETTER OF TRANSMI'l'TAL 

The California Law Revision Commission was authorized qy Resolution Chapter 

224 of the Statutes of 1969 to study two related topics: (1) "Whether the law 

relating to counterclaims and cross-complaints should be revised," and (2) 

"Whether the law relating to joinder of causes of action should be revised." 

'lbe CoDm1ssion has prepared one tentative recommendation covering both of 

these topics and related uatters. The tentative recolJIIIendation and a background 

study are being distributed to interested persons and organizations for review 

and comment. The study was prepared qy Professor Jack FriedenthBl of the Stanford 

Law School. Only the tentative recommendation (as distinguished from the research 

study) expresses the views of the COIIIIIission. However, the CoDm1ssicn bas drawn 

heavilY on the background.. study in preparing this recOIJIIIeDdation. 

The CouIDission plans to submit a recommendation on these topics to the 1971 

session of the Legislature. The Commission solicits com.nts on the tentative 

~tion from interested persons and organizations. Persons coamenting 

on the tentative recommendation should note tbat the Commission bas been author-, 

!zed to study onlY the two topiCS listed above and related uatters; the Comm1ssion 

bas not been authorized to study and make recommendations concerning other aspects 

of pleading and practice. 

Please send your comments on the tentative recommendation to the COIIIIIission 

not later than September 15, 1970. This deadline is necessary if the COIIKDission 

is to bave an opportunity to consider your comments and make any needed revisiolUl 

before the recommendation is sent to the printer. 
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RECOMMENDATION OF THE LAW REVISION COMMl8SION 

INTRODUCTION 

Although several areas of California civil procedure have been reviewed 

and modernized in recent years,l there has been relatively little change in the 

California code pleading system since its adoption in 1851.2 While study re-

veals that a comprehensive review of the statutes relating to pleading is 

needed, the Commission has been authorized initially to deal with only two 

aspects that are in need of immediate reform: (1) counterclaims and cross

complaints and (2) joinder of causes of action. 3 This recommendation deals 

comprehensively with these two matters and the inextricably related matter of 

joinder of parties. 

1. For example, completely new provisions relating to depositions and discovery, 
based largely on the Federal Rules of Civil Procedure, were enacted in 1977. 
Cal. Stats. 1957, Ch. 1904, § 3, p. 3322. See Code Civ. Proc. §§ 2016-2036. 
Rules governing pretrial procedures were first promulgated by the Judicial 
Council in 1957; major changes were adopted in 1963; and significant amend
ments were made in 1967. See Cal. Rules of Ct., Rules 206-218. Upon recan
mendation of the Law Revision Commission, the Evidence Code was enacted in 
1965. Cal. Stats. 1965, Ch. 299. The provisions relating to appeals in civil 
actions were reorganized and streamlined in 1968. Cal. Stats. 1968, Ch. 
442, adding Title 13 (commencing with Section 901) to Part 2 of the Code of 
Civil Procedure. A modern statute on jurisdiction and service of process 
was enacted in 1969. Cal. Stats. 1969, Ch. 1610, adding Title 5 (commencing 
with Section 410.10) to Part 2 of the Code of Civil Procedure. 

2. The code pleading system was introduced in California by the Practice Act of 
1851. Cal. Compo Laws, Ch. 123, §§ 36-71. The Practice Act of 1851, which 
was based on the incomplete Field Code of Civil Procedure enacted in New 
York in 1848, was carried over into the 1872 California Code of Civil Pro
cedure as Title 6 (commencing with Section 420) of Part 2. 

3. The Commission may study only those topics that the Legislature, by concur
rent resolution, has approved for study. Govt. Code § 10335. The Commis
sion has not requested thilt it be granted authority to make an overall 
study of pleading because it has other major projects underway thilt must 
be given priority. 
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JOINDER OF CAUSES OF ACTION 

Background 
4 

Section 427 of the Code of Civil Procedure, which states the rules govern-

ing permissive joinder of causes of action, is a conglomerate of common law and 

4. Section 427 provides: 

427. The plaintiff may unite several causes of action in the same 
complaint, where they all arise out of: 

1. Contracts, express or implied. An action brought pursuant to 
Section 1692 of the Civil Code shall be deemed to be an action upon an 
implied contract within the meaning of that term as used in this section. 

2. Claims to recover specific real property, with or without 
damages for the withholding thereof, or for waste committed thereon, and 
the rents and profits of the same. 

3. Claims to recover specific personal property, with or without 
damages for the withholding thereof. 

4. Claims against a trustee by virtue of a contract or by operation 
of law. 

5. Injuries to character. 

6. Injuries to person. 

7. Injuries to property. 

8. Claims arising out of the same transaction, or transactions 
connected with the same subject of action, and not included within one 
of the foregoing subdivisions of this section. 

9. Any and all claims for injuries arising out of a conspiracy, 
whether of the same or of different character, or done at the same or 
different times. 

The causes of action so united must all belong to one only of these 
classes except as provided in cases of conspiracy, and must affect all 
the parties to the action, and not require different places of trial, and 
must be separately stated; but an action for maliCious arrest and prose
cution, or either of them, may be united with an action for either an 
injury to character or to the person; provided, however, that in any 
action brought by the husband and wife, to recover damages caused by any 
injury to the wife, all consequential damages suffered or sustained by 
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equity rules,5 complicated by piecemeal attempts at improvement.
6 

In general, 

the section permits a plaintiff to join several causes of action in one com-

plaint if: (1) all causes belong to One and only one of the categories set 

forth in subdivisions 1 through 9 of the section; (2) all causes affect all 

parties to the action; (3) no cause requires a different place of trial; and 

(4) each cause is separately stated. 

The Designated Categories Approach 

The joinder categories created by Section 427 are, for the most part, 

arbitrary, are not based on reasons of practical convenience, and operate to 

defeat the purpose of permitting joinder of causes in order to settle all 

the husband alone, including loss of the services of his said wife, 
moneys expended and indebtedness incurred by reason of such injury 
to his said wife, may be alleged and recovered without separately 
stating such cause of action arising out of such consequential 
damages suffered or sustained by the husband; provided, further, 
that causes of action for injuries to person and injuries to prop
erty, growing out of the same tort, may be joined in the same com
plaint, and it is not required that they be stated separately. 

5. Louisell & Hazard, Pleading and Procedure 636-639 (2d ed. 1968). 

6. The origin and history of the section is traced in Friedenthal, The Need 
to Revise california Provisions Regardin Joinder of Claims, Counterclaims, 
and cross-Complaints 5-23 mimeographed draft 1970 • 
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conflicting claims between the parties in a single action. 7 Elimination of 

the joinder categories and adoption of an unlimited joinder rule would yield 

substantial benefits. As Professor Friedenthal, the Commission's research con

sultant, points out: 8 

As a practical matter there will only be a small number of situations in 
which a plaintiff will have several causes of action against a defendant 
which do not arise from one set of transactions or occurrences so as to 
permit joinder under section 427. Even then such unrelated causes may be 
joined if they all fall within some other category of the statute. Thus 
the adoption of an unlimited joinder rule 'toILl not have much impact on 
the number of causes that can in fact be joined. Nevertheless, a number 
of benefits will accrue from such revision. Under the current provision 
defendants are encouraged, whenever tactically sound, to challenge the 
joinder of causes by arguing that no category applies. Even when un
successful, argument on such an issue is costly and time consuming. In 
those few cases where the challenge is successful, the plaintiff must 
file an amended complaint eliminating one or more of his original causes. 

7. Virtually every writer on the subject has expressed this view. See 
Friedentha1, The Need to Revise California Provisions Regarding Joinder of 
Claims, Counterclaims, and Cross-Complaints 8 n.13 (mimeographed draft 
1970). Practicing lawyers appear to be of the same view. The San Francisco 
Bar Association has proposed a resolution to the 1970 Conference of State 
Bar Delegates which would substitute for Section 427 an unlimited joinder 
provision based on the Federal Rules of Civil Procedure. In support of its 
resolution, the Association states: 

The present statutory rules are unnecessarily difficult for the 
practicing attorney to follow without gues~work and extensive legal 
research. The Code of Civil Procedure should be a clear and concise 
guide for the attorney drafting pleadings and planning litigation. 
The present statutes relating to joinder are highly unpredictable in 
their effect--an intolerable situation. 

8. Friedentha1, The Need to Revise California PrOVisions Regarding Joinder of 
Claims, Counterclaims, and Cross-Complaints 13-14 (mimeographed draft 1970). 
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If the original complaint was filed shortly before the statute of limita
tions ran on the various causes, plaintiff may even be forced to a final 
election as to which of the causes to pursue since a new independent 
action on any cause dropped from the case will be barred. 

There are a number of substantial practical reasons why failure to 
permit joinder of even totally unrelated claims is unsound. Separate 
cases require duplication of filing fees and of the costs of service of 
process, not to mention the costs of the unnecessary duplication of 
discovery proceedings and two trials instead of one. Furthermore, even 
unrelated claims may involve certain common issues and may require the 
presence of the same witnesses. 

Other Limitations on Joinder of Causes 

The other limitations that Section 427 imposes on joinder of causes also 

should be eliminated. The requirement that all causes of action joined "lIIIl.st 

affect all the parties to the action" is inconsistent with and superseded 

by subsequently enacted Section 379b of the Code of Civil procedure. 9 The 

provision that causes of action cannot be joined if they "require different 

places of trial" serves no useful purpose and has rarely been relied upon. 10 

Recommendations 

Permissive joinder of causes. The limitations Section 427 of the Code of 

Civil Procedure imposes on joinder of causes of action are undesirable. Sec-

tion 427 should be replaced by a provision allowing unlimited joinder of causes 

9. Section 379b specifically provides that" it shall not be neces sary that 
each defendant shall be interested as • . • to every cause of action 
included in any proceeding against him .••• " (Emphasis added.) This 
inconsistency had been judicially resolved by permitting Section 379b to 
prevail. Kraft v. Smith, 24 Cal.2d 124, 148 P.2d 23 (1944). See also 
Peters v. Bigelow, 137 Cal. App. 135, 30 P.2d 450 (1934). Nevertheless, 
the respective sections remain in apparent conflict. 

10. Friedenthal, The Need to Revise California Provisions Regarding Joinder of 
Claims, Counterclaims, and Cross-Complaints 21-23 (mimeographed draft 1910). 
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of action against those persons who have properly been made parties to the 

action. The experience under Rule 18(a) of the Federal Rules of Civil Pro-
11 

cedure, providing for unlimited joinder of caUSeS of action, has been en-

tirely satisfactory.12 This rule has been a model for reform in a steadily 

expanding number of states. The California experience with the broad joinder 

of causeS in counterclaims and cross-complaints has been equally as gOOd.
13 

By way of contrast, the general California provision on joinder of caUSeS--

Section 427--i8 modeled on the joinder provision of the Field Code, a pro-

vision that has been criticized as "one of the least satisfactory provisions 

of the Field Code. 14 Accordingly, adoption of an unlimited joinder of causes 

provision would be a significant improvement in California law. Any undesir-

able effects that might result from unlimited joinder of caUSes can easily 

be avoided by a SeVerance of the causes for trial. 15 

11. Rule 18(a) reads as follows: 

(a) A party asserting a claim to relief as an original claim, 
counterclaim, cross-claim, or third-party claim, may join • . • as 
many claims, legal, equitable, or maritime, as he has against an 
opposing party. 

12. Wright, Joinder of Claims and Parties Under Modern Pleading Rules, 36 Minn. 
L. Rev. 580, 586 (1952). 

13. Friedentbal, The Need to Revise California Provisions Regardi Joinder of 
Claims, Counterclaims, and Cross-Complaints 10-11 mimeographed draft 1970). 

14. 2 Barron & Holtzoff, Federal Practice and Procedure 66 n.O.l (1961). 

15. As Professor Friedenthal points out: 

Joinder of causes, in and of itself, is never harmful. Only a joint 
trial of causes may be unjustified, either because the trial may be
come too complex for rational decision, or because evidence introduced 
on one cause will so tend to prejudice the trier of fact that it will 
be unlikely to render a fair decision on any other cause. These 
latter problems which are certainly not obviated by the current arbi
trary categories can be avoided by resort to Code of Civil Procedure 
section 1048 which permits the court, in its discretion, to sever any 
action. [Friedenthal, The Need to Revise California Provisions Be rd
ing Joinder of Claims, Counterclaims, and Cross-Complaints 12 mimeo
graphed draft 1970}.) 
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Separate statement of causes. The requirement of Section 427 that each 

cause of action be separately stated should not be continued as to causes that 

arise out of the same transaction or occurrence. As to these causes, the 

requirement tends to "encourage prolixity and uncertainty in the statement of the 

facts constituting the cause or causes of action. ,,16 ,/here the complaint is 

confusing because the causes of action are not separately stated, the defect 

can be reached by a motion to make more certain or by demurrer for uncertainty.17 

The separate statement requirement does make for clarity where the cause joined 

arises out of a different transaction or occurrence, and as to those causes the 

requirement should be retained. 

16. 2 Witkin, California Procedure Pleading § 497 (1954). Witkin elaborates: 

17· 

No doubt it is desirable to require the plaintiff to state his causes 
of action separately and not in a confusing hodgepodge, but the dis
tinct ground of uncertainty (infra, § 498) should be sufficient to 
take care of that defect. The demurrer for lack of separate state
ment goes much further and would condemn a pleading which is a model 
of organization, brevity and clarity, and which sets forth all the 
essential facts without repetition or needless admixture of legal 
theory. Under the primary right test of the cause of action the 
same acts or events may invade several rights and give rise to 
several causes of action. To withstand demurrer the complaint must 
either repeat or incorporate by reference the same facts in separate
ly stated counts, so that each count will be complete in itself. (See 
supra, §§ 149, 204.) The difficulty of distinguishing between truly 
separate causes of action and the same cause pleaded in accordance 
with different legal theories (see supra, § 181) leads the pleader 
to err on the safe side and set forth as many "causes of action" as 
he can think of. In order to make the separate causes appear 
distinct, legalistic terminology appropriate to the different 
theories is employed in drafting the counts, with the result that 
many of the same facts are confusingly restated in different language. 
In brief, the requirement of separate statement, and its correspond
ing ground of demurrer, encourage prolixity and uncertainty in the 
statement of the facts constituting the cause or causes of action . 

2 Witkin, California Procedure Pleading § 497 (1954). 
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Mandatory joinder of causes. Where one person files an action against 

another, and either of them has a cause of action against the other arising 

from the same transaction or occurrence as the cause,!filed, he should be re-

quired to assert such cause in the action; otherwise it should be deemed 

waived and all rights thereon extinguished. California does not now have such a 

statutory requirement applicable to plaintiffs. 18 However, the trial of one 

cause ordinarily will involve the same witnesses, if not the identical issues, 

as the trial of another cause arising out of the same transaction or occurrence. 

As a practical matter, the plaintiff seldom fails to plead all causes arising 

out of the same transaction or occurrence, both for the sake of convenience 

and because he fears that the rules of res judicata or collateral estoppel 

my operate to bar any causes he does not pi::ead. The recommended rule is 

consistent with Section 439 of the Code of Civil Procedure which makes com-

pulsory any counterclaim arising from the same transaction as that upon which 

the plaintiff's claim is based. l\doption of the rule would clarify the law 

avoiding the need to rely on the uncertain rules of res judicata and collateral 

estoppel19 to. determine whether a cause. is barred by failure to assert it .. in a 

prior action. More important, it would avoid the possibility that the parties 

to a lawsuit will fail to dispose of all claims arising out of the same trans-

action or occurrence in one action. 

18. 

19· 

For a discussion of the existing California law, see Friedenthal, The Need 
to Revise California Provisions Regarding Joinder of Claims, Counter
Claims, and Cross-Co~laints 21-23 (mimeographed draft 1970). 

See Friedenthal, The Need to Revise california Provisions Regarding Joinder 
of Claims, Counterclaims, and Cross-Complaints 26-28 (mimeographed draft 
1970) . 
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COUNTERCLAIMS AND CReSS-COMPIAINTS 

Background 

Under existing California law, a defendant may find that arbitrary limita-

tions preclude him from asserting in the same action a claim he has against the 

plaintiff. Even where he is permitted to assert his claim in the same action, 

he must determine whether he should plead it as an affirmative defense, a 

counterclaim, or a cross-complaint, and whether it is a compulsory counterclaim. 

ay a cross-complaint, under Code of Civil Procedure Section 442, a defendant 

seeks affirmative relief, against any person, on a claim ariSing out of the same 

transaction or occurrence as the claim asserted against him. By a counterclaim, 

under Code of Civil Procedure Section 438, the defendant asserts a claim which 

"must tend to diminish or defeat the plaintiff's recovery" and which "must 

exist in favor of a defendant and against a plaintiff between whom a several 

Judgment might be had in the action." Where his counterclaim "arises from the 

transaction set forth in the complaint," and in no other case, his claim will 

be deemed a compulsory counterclaim under Code of Civil Procedure Section 439, 

and he will be barred from maintaining an independent action against the 

plaintiff on the claim. 

Thus, the defendant's claim may qualify either as a counterclaim under 

Section 438, a cross-complaint under Section 442, as neither, or as both.
20 

20. Both the counterclaim and cross-complaint serve the same general purpose: 

One of the objects of the reformed or code procedure is to sim
plify the pleadings and conduct of actions, and to permit of the 
settlement of all matters of controversy between the parties in 
one action, so far as may be practicable. And to this end most 
of the codes have provided that the defendant, in an action may, 
by appropriate pleadings, set up various kinds of new matter, or 
cross-claims, which must otherwise have been tried in separate 
actions. Generally speaking, in most of the states this new 
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The technical distinctions created by the different provisions for counter-

claims and for cross-complaints create problems for both the defendant and 

the plaintiff. The defendant must determine how he should plead his claim--

as an affirmative defense, counterclaim, or cross-complaint--and also whether 

his claim is a compulsory counterclaim. Without regard to how the defendant 

designates his pleading, the plaintiff must determine whether the defendant's 

cl~im is properly an affirmative defense or counterclaim (which need not be 

answered) or a cross-complaint (which requires an answer). The defendant may 

avoid worry, and perhaps time and effort, by simply pleading his claim as 

both a cross-complaint and a counterclaim. This throws the problem of distinc-

tion upon plaintiff, or, if plaintiff chooses simply to answer without making 

21 
distinctions, upon the court. On one hand, the present system invites 

confusion, which may jeopardize valid claims; on the other, a multiplicity of 

pleadings, which is unnecessary. 

matter js broad enough to embrace all controversies which upon 
previous statutes might have been the subject of setoff, and all 
claims which under the adjudication of courts might have been inter
posed.as defenses by way of recoupment, and secures to a defendant 
all the relief which an action at law, or a bill in equity, or a 
cross-bill would have secured on the same state of facts prior to 
the adoption of the code. The object of these remedial statutes is 
to enable, as far as possible, the settlement of cross-claims between 
the same parties in the same action, so as to prevent a multiplicity 
of actions. [Pacific Finance Corp. v. Superior Court, 219 Cal. 119, 
182, 25 P.2d 983, (1933).J 

21. The California courts have attempted to meet these problems by an extremely 
liberal rule of construction. The court will sometimes disregard the 
designation given the pleading by the defendant--and, if necessary, the 
construction placed on the pleading by the plaintiff--and will look to the 
substance of the claim to decide what designation is proper for the plead
ing under the facts. 2 Witkin, California Procedure Pleading § 510 at 
1516 (1954). As Witkin notes: "This may mean one of two things: If the 
cross-claim comes under only a single claSSification, the court will 
reciassify and treat it as what it should be. But if the claim comes 
under more than one classification, the court will treat it as a counter
claim or cross-complaint or affirmative defense to reach the most 
desirable result in the particular case." Ibid. (emphasis in original). 

-10-



c:: Recommendations 

c 

c 

No useful purycee is served "tly th", preaent CnHfornia system of separate, 

but overlapping, counterclaims :.n<i crosa-ccmplaiAts. In contrast to the 

complex CeJ.ifornia scheme, iTl the greet IIlfl.Jority of Jurisdictions a:ny cross-

claim is dealt with under Il. single se-', of rules. Under the Federal Rules of 

Civil Procedure22 and other modern llrovi.fJions, any cause of action which one 

22. E.g. , Rule l3 of the Fedf.'re~ Eule:; of CiVil Procedure, which prO\tideB~ 

(a) Compulsory C~unterdlf.illJls. A pleading shall state as a 
counterclaim any claim which at the time of ser':ing the pleading 
the pleader has against any op;J<lSing party, if It arise<; out of 
the transaction or occurrence that is the subject matter of the 
opposing party's claim and does not require for its adjudication 
the presence of thIrd parties of whom the court cannot acquire 
jurisdiction. But the pleader need no! state the claim if (1) 

11 t the time the action was commenced the claim was the sub· 
ject of another pending action, or (2) the opposing party brought 
SUIt upon his claim by attachment (,r other process by which 
the court did not 3C<!ulre j .. lli"':;~;;;::· ',:, ::'e.,,:d!'~ a personal judg
ment on that ciaim, and the pleader is not stating any counter· 
claim under this Rule 13. 

(b) Permissive COlUltereiahns. A pie!lding may state as a 
counterclaim any clalm agalnst an opposing party not arising 
out of the tranS<lI:tKJn or occurrence that Is the subject matter 
of the opposing party's claim. 

(e) Counterelaim ExceedIng Opposing Claim. A counter
claim mayor may not diminIsh or defeat the recovery sought 
by the opposing party. It may clann rel!ef exceeding in amount 
or different in kind from that sought in the pleading of the op. 
poslng party. 

(d; COlUtterelaim AgaiBlit the United States. These rules 
shall not be construed to enlarge beyond the limits now fixed by 
Jaw the right to assert c>')unterclainw or to cIalm credits against 
the United States or an officer or agency thereof. 

(e) Counterclsim Matudng or Acquired Aft.er Pleading. A 
claim which either matured or was Required by the pleader after 
serving his pleading may. with t.h-e permission of the court, be 
presented as a counterclaim by supplemental pleading. 

(f) Omitted Count.er('laim. When Ii pleader tails to set up a 
counterclaim through o\'erslght, inadvertence, or excusable neg
lect. 01' when justice requires, he may by leave of court set up 
the counterclaim by amendment. 
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c 

c 

c 

party haa against an cppolling party mayt>e brought all a c0Ul1'cerc1ailll, regard

less ot its nature.23 

California should adopt a siagl~ tQrm of pleadir~--to be called a cross-

2~ . 
cClllplaint ·~that lIould be available F..gainl!t plaint1tta, cooefenoknts, and 

strangers, would embody the relief aow availa~le by counterclaim and crOls-

ccmplaint. and would eliminate technical requirements that serve no u.eful 

pu."·pose. 

(g) Cross-Claim Agalil$t Co·Party. A pl4!t,ding may state as 
a cross-claim any claim by one p..lrty against a co-party arising 
out of the transaction or occurrence that js the subject matter 
.either of the original action or of a counterclaim therein or reo 
Iating to any property that is the subject matter of the original 
action. Such cross·c1aim may illdude a claim fhat the party 
egainst wham It Is aSSf'rted !£ or may he liable to the cross-cJalm· 
ant for all or part of a clalm asserted in the action against the 
C1'CY',s·dai mant, 

(h) .Joinder of Additional Partres. Persons other than those 
made parties to the original action may be made parties to a 
counterclaim 01' cross·claim in accordance with the provisions of 
Rules 19 and 20. 

(i) Separate T~iahi; Separate Judgments. If the court orders 
separate trials as provided in Rule 42(b), judgment on a t'Ounter· 
daim OJ' cross-claim may be rendered in accordance with the 
terms of Rule :;4 (b) when the ,:ourt blls jurisdictIon so to do, 
even if the cla:ims (,r the oppo~ng party have been dismisst'!! or 
othelwi~!, disposed of. 

See Priedenthal, The !feed to Revile California .PrcviaiOlls He ardi 
Joinder of Cl..It.w, Counte!,cla ., and Crou-COl8Pla1ntll 2 ographed 
draft 1910). 

24. 'rile tel'll "crouMcomplaint q has bElen choBe. to designate the sil'lile fOl"lll 
of pleading because the pleadIng 11 to be treated the same in substance 
u a complaint. The terlll 1lIIplies no ditterence frOll! the federal "counter
clalll" under Federal Rille l3(b). There Is no requirement that the "cross
cCllllPlaint" arLee from the same transaction or ()Ccurrence. 
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The following rules should apply to the new cross-complaint: 

(l) The counterclaim should be abolished; the defendant should be 

permitted to assert any claim he has against the plaintiff in a cross-

complaint, regardless of its nature. This will permit the defendant to 

assert causes in a cross-complaint which tod~ meet neither the counterclaim 

nor cross-complaint requirements. But only a few claims--those which neither 

arise from the same transaction or occurrence as the plaintiff's claim nor 

meet the current counterclaim requirements 25 __ will be affected. There is no 

sound reason for excluding these claims; they can cause no more confusion 

that presently permitted counterclaims which are totally unrelated to the 

plaintiff's cause of action. Any undesirable effects that might result fram 

this slight expansion of the claims that the defendant·may 

assert against the plaintiff can easily be avoided by a severance of causes 

for trial. 

(2) A person against wham a cross-complaint is filed should be required 

to answer. The cross-complaint will replace the present counterclaim and 

cross-complaint. Under existing law, an answer is required to a cross-

complaint (which asserts a cause of action arising out of the same transaction 

as the plaintiff's cause), but none is required to a counterclaim (which may 

assert a cause of action completely unrelated to the plaintiff's cause). An 

answer to what now constitutes a counterclaim would be useful in notifying 

the defendant and the court which of the defendant's allegations will be 

controverted and what affirmative defenses the plaintiff will rely upon at 

the trial of the defendant's claim. 

/' . 25. The "diminish or defeat" and "several judgment" requirements now 
.". restrict the use of a counterclaim. See Friedenthal, The Need to 

Revise California Provisions Regardin Joinder of Claims, Counter-
claims, and Cross-Complaints 3- 0- 1 mimeographed draft 1970). 
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(3) A party against whom a cross-complaint is filed should be permitted 

to file a cross-complaint just as if the cross-complaint filed against him 

had been a complaint and should also be subject to compulsory cross-complaint 
26 

rules. The existing law is unclear. 

(4) A person who files a cross-complaint should be permitted and required 

to join any additional persons whom he would have been permitted or required to 

join had his cause been asserted in an independent action. 

(5) A person who files a cross-complaint should be subject to any provi-

sions relating to mandatory joinder of causes of action. 

(6) Whenever a party is sued on a cause of action arising out of the same 

transaction or occurrence, or affecting the same property, as an unpleaded 

cause which the party has against either a nonadverse party or a stranger to 

the lawsuit, he should be permitted, along with his answer, to file a cross-

complaint setting forth his cause and bringing any 

suit. This principle has been completely accepted 

such stranger into 
27 

in California. 

the law-

26. COmpare Great western Furniture Co. v. Porter Corp., 238 Cal. App.2d 502, 
48 Cal. Rptr. 76 (1965)(counterclaim stated to be proper), with Carey v. 
Cusack, 245 Cal. App.2d 57, 54 Cal. Rptr. 244 (1966)(court indicates 
counterclaim not proper). 

27. California courts have held that impleader claims meet the "transaction 
and occurrence" test embodied in the cross-complaint provision. Frieden
thaI, The Need to Revise California Provisions Regarding Joinder of Claims, 
Counterclaims, and Cross-Complaints 62-71 (mimeographed draft 1970). They 
did so erroneously, however, misinterpreting wording which was not intended 
to go so far and, hence, which did not provide any safeguard against 
possible collusion that can occur in such a case. Id. at 65-66 • 
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(7) A statutory provision should be added to provide specifically that a 

third party may claim that the person who seeks indemnity from him by a crOss-

complaint is not liable on the underlying cause. This would provide ... pro-

tection against collusion on the underlying cause similar to that provided by 

Rule 14 of the Federal Rules of Civil Procedure. 

(8) When a cause of action asserted in a cross-complaint brought solely 

against a stranger to the action is severed, the court should have power to 

transfer such cause to a more convenient forum for trial as an independent 
28 

action. California law does not permit part of a case, although severed from 

the rest, to be transferred to a separate court. In the spacial case where the 

suit is brought only against third persons, in Donimpleader situations, the 

only justification for joinder is unity for trial. This purpose fails when 

severance occurs and, if the cause is otherwise in an incon;enient forum, trans-

fer should be allowed. Under current law, a stranger to an action may be 

joined therein on a cross-complaint even though he lives many miles away and 

the cause against him, if brought independently, would have to be filed in a 

county more convenient to him. If such a cause is severed, it is only just 

that the court, in its discretion, be allowed to transfer it. 

28. For further discussion, see Friedenthal, The Need to Revise California 
Provisions Regarding Joinder of Claims, Counterclaims, and Cross
Complaints 67-68 (mimeographed draft 1970). 
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JOINDER OF PARTIES 

[A discussion of the existing law and recommended changes in the provisions 

relating to joinder of parties--both permissive and compulsory--will be 

inserted here after the Commission has determined haw it desires to handle 

the joinder of parties problems.) 
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CONSISTENT PROCEDURAL TREATMENT OF ORIGINAL AND CROSS-CIAIMS 

To eliminate the inconsistency, lack of coherence, and confusion of the 

existing statutory provisions, the Commission recommends that a consistent 

set of rules be adopted to apply to every situation where one person asserts 

a cause of action against another, whether the cause is asserted in a com

plaint or in the new, expanded cross-complaint. These rules should be based 

on the basic principle that, where one person files a cause of action against 

another, regardless of whether they were original parties to the action, the 

person filing the cause and the person against whom it is asserted will be 

treated in substance as plaintiff and defendant, respectively, with all the 

obligations and rights that they would have had had the cause been instituted 

aa an independent action. 

Adoption of this basic principle would permit simplification of the 

existing procedure for pleading causes and responding to pleadings requesting 

affirmative relief and would eliminate most of the practical problems of 

current California practice regarding joinder and counterclaims and cross

complaints. Often it is fortuitous whether or not a person sues or is sued 

on a counterclaim or cross-complaint rather than in an independent action. 

It may simply involve a race to the courthouse. There is no sound reason to 

treat parties to the new cross-complaint--which will replace the present dusl 

system of counterclaims and cross-complaints--any differently than they would 

have been treated in a separate suit. 

The recommended basic principle has been followed in drafting the legis

lation recommended by the Commission. The most significant effect is that the 

provisions relating to pleadings requesting relief (complaints and the new 

cross-complaint) have been consolidated and made uniform, and the provisions 

relating to objections to complaints and to denials, and defenslls have' 

been made applicable to all pleadings requesting relief. 
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PROPOSED LEGISLATION 

The Commission's recommendations WOQld be effectuated by the enactment 

of the following measure: 

An act to amend Section 1692 of the Civil Code, to amend Sections 11Th, 117r, 

389, 396, 435, 437c, 581, 626, 631.8, 666, 871.3, and 871.5 of, to add 

Sections 422.10, 422.20, 422.30, 422.40, and 1048.5 to, to add Chapter 2 

(commencing with Section 425.10) and Chapter 3 (commencing with 

Section 430.10) to Title 6 of Part 2 of, to add a new chapter 

heading immediately preceding Section 435 "f, to add a new chapter 

heading immediately preceding Section 437c ~f, and to repeal Sec-

tions 422, 430, 431, 431.5, 432, 433, 434, 437, 437a, 437b, 437d, 

438, 439, 440, 441, 442, 462, and 463 of, to repeal Chapter 2 

(commencing with Section 425) of Title 6 of Part 2 of, to repeal 

the heading for Chapter 3 (commencing with Section 430) of Title 

6 of Part 2 of, to repeal the heading for Chapter 4 (commencing 

with Section 437) of Title 6 of Part 2 of, and to repeal Chapter 

5 (commencing with Section 443) of Title 6 of Part 2 of, the Code 

of Civil Procedure, to amend Section 995 of the Government Code, 

to amend Sections 3522 and 3810 of the Revenue and Taxation Code, 

and to amend Sections 26304, 26305, 37161, 37162, and 51696 of the 

Water Code, relating to civil actions and proceedings. 

The people of the State of California do enact as follows: 
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Civil Code Section 1692 (Conforming Amendment) 

Section 1. Section 1692 of the Civil Code is amended to read: 

1692. When a contract has been rescinded in whole or in part, any 

party to the ,contract may seek relief based upon such rescission by 

(a) bringing an action to recover any money or thing owing to him by 

any other party to the contract as a consequence of such rescission or 

for any other relief to which he may be entitled under the circumstances 

or (b) asserting such rescission by way of defense ,-eeQR~eFelaiM or 

cross-complaint. 

If in an action or proceeding a party seeks relief based upon 

rescission and the court determines that the contract has not been 

rescinded, the court may grant any party to the action any other relief 

to which he may be entitled under the circumstances. 

A claim for damages is not inconsistent with a claim for relief 

based upon rescission. The aggrieved party shall be awarded complete 

relief, including restitution of benefits, if any, conferred by him as 

a result of the transaction and any consequential damages to which he is 

entitled; but such relief shall not include duplicate or inconsistent 

items of recovery. 

If in an action or proceeding a party seeks relief based upon re-

scission, the court may require the party to whom such relief is granted 

to make any compensation to the other which justice may require and may 

otherwise in its judgment adjust the equities between the parties. 

Comment. The amendment of Section 1692 merely deletes the reference to a 

"counterclaim. Of Counterclaims have been abolished; claims that formerly were 

asserted as counterclaims are now asserted as cross-complaints. See Code of 

Civil Procedure Section 428.80. 
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Code of Civil Procedure Section 117b (Conforming Amendment) 

Sec. 2. Section 117h of the Code of Civil Procedure is amended to 

read: 

117h. No formal pleading, other than the said claim and notice, shall 

be necessary and the hearing and disposition of all such actions shall be 

informal, with the sale object of dispensing speedy justice between the 

parties. The defendant in any such action may file a verified aRBwe~ 

cross-complaint stating any new matter which shall constitute a ee~Rte~-

s*atm cause of action against the plaintiff ; a copy of such aRewsp 

cross-complaint shall be delivered to the plaintiff in person not later 

than 48 hours prior to the hour set for the appearance of said defendant 

in such action. The provisions of this code as to ee~Rtepe~atmB cross-

complaints are hereby made applicable to small claims courts, so far as 

included within their jurisdiction. Such aRewsp cross-complaint shall be 

made on a blank substantially in the following form: 

In the Small Claims Court of •••••• , County of •••••• , State of 

California. 

...... ...... , Plaintiff, ) 
vs. ) 

...... . . . . . . , Defendant • ) 

geaBtepe~atm Cross-complaint of Defendant. 

State of California, ) 
) ss. 
) 

County of ••.... , ) 

.••••••••••..• , being first duly sworn, deposes and says: That said 

plaintiff is indebted to said defendant in the sum of •.•••• ($ ••...• ) 

for ••.••• , which amount defendant prays ma~ be allowed ae-a-ee¥Rtepe~atm 

to the defendant against the e~atm-ef plaintiff herein. 
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Code of Civil Procedure Section 117h 
\ ...... ~ 

Subscribed and sworn to before me this .••...• day of .••.•• , 19 •••• 

Judge (Clerk or Notary Public.) 

Comment. The amendment to Section 117h substitutes references to "cross-

complaint" for the former references to "counterclaim" and makes other con-

forming changes to reflect the fact that counterclaims have been abolished and 

claims formerly asserted as counterclaims are now to be asserted as cross-

complaints. See Code of Civil Procedure Section 428.80. 
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Code of Civil Procedure Section 117r (Conforming Amendment) 

Sec. 3. Section 117r of the Code of Civil Procedure is amended to 

read: 

117r. If a defendant in a small claims action shall have a claim 

against the plaintiff in such action and such claim be for an amount 

over the jurisdiction of the small claims court as set forth in Section 

117, but of a nature which would be the subject ~e-ee~B~epe~a~m-eF of a 

cross-complaint in such action under the rules of pleading and practice 

governing the superior court, then defendant may commence an action against 

said plaintiff in a court of competent jurisdiction and file with the 

justice of said small claims court wherein said plaintiff has commenced 

his action, at or before the time set for the trial of said small claims 

action, an affidavit setting forth the facts of the commencement of such 

action by such defendant. He shall attach to such affidavit a true copy 

of the complaint so filed by said defendant against plaintiff, and pay to 

said justice the sum of one dollar ($1) for a transmittal fee, and shall 

deliver to said plaintiff in person a copy of said affidavit and complaint 

at or before the time above stated. Thereupon the justice of said small 

claims court shall order that said small claims court action shall be 

transferred to said court set forth in said affidavit, and he shall trans-

mit all files and papers in his court in such action to such other court, 

and said actions shall then be tried together in such other court. 

The plaintiff in the small claims action shall not be required to 

pay to the clerk of the court to which the action is so transferred any 

transmittal, appearance or filing fee in said action, but shall be re-

quired to pay the filing and any other fee required of a defendant, if 

he appears in the action filed against him. 
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Code of Ci vL Procedure Section 117r 

Comment. The amendment of Section l17r deletes the reference to a "counter-

claim." Counterclaims have been abolished; claims that formerly were asserted 

as counterclaims are now asserted as cross-complaints. See Code of Civil Pro-

cedure Section 428.80. 

i< , 
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Code of Civil Procedure Section 389 (Amended) 

Sec. 4. Section 389 of the Code of Civil Procedure is amended 

to read: 

Note: Section 389 is the general provision relating to necessary parties. 

This section is the subject of Memorandum 70-66, but we anticipate that the 

amendment to Section 389 will be incorporated into this bill. 
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Code of Civil Procedure Section 396 (Conforming Amendment) 

Sec. 5. Section 396 of the Code of Civil Procedure is amended to 

read: 

396. If an action or proceeding is commenced in a court which lacks 

jurisdiction of the subject matter thereof, as determined by the complaint 

or petititon, if there is a court of this State which has such juris-

diction, the action or proceeding shall not be dismissed (except as pro-

vided in Section 58lb, and as provided in subdivision 1 of Section 581 

of this code) but shall, on the application of either party, or on the 

court's own motion, be transferred to a court having jurisdiction of the 

subject matter which may be agreed upon by the parties, or, if they do 

not agree, to a court having such jurisdiction which is designated by 

law as a proper court for the trial or determination thereof, and it 

shall thereupon be entered and prosecuted in the court to which it is 

transferred as if it had been commenced therein, all prior proceedings 

being saved. In any such case, if summons is served prior to the filing 

of the action or proceeding in the court to which it is transferred, as 

to any defendant, so served, who has not appeared in the action or pro-

ceeding, the time to answer or otherwise plead shall date from service 

upon such defendant of written notice of the filing of such action or 

proceeding in the court to which it is transferred. 

If an action or proceeding is commenced in or transferred to a court 

which has jurisdiction of the subject matter thereof as determined by the 

complaint or petition, and it thereafter appears from the verified pleadings, 

or at the trial, or hearing, that the determination of the action or pro-

ceeding, or of a eeea~e~eiatm;-e~-ef-a cross-complaint, will necessarily 

-8-



Code of Ci,til Procedure Section 396 

involve the determination of questions not within the jurisdiction of the 

court, in which the action or proceeding is pending, the court, whenever 

such lack of jurisdiction appears, must suspend all further proceedings 

therein and transfer the action or proceeding and certify the pleadings 

(or if the pleadings be oral, a transcript of tre same), and all papers 

and proceedings therein, to a court having jurisdiction thereof which may 

be agreed upon by the parties, or, if they do not agree, to a court having 

such jurisdiction which is designated by law as a proper court for the 

trial or determination thereof. 

An action or proceeding which is transferred under the provisions of 

this section shall be deemed to have been commenced at the time the com-

plaint or petition was filed in the court from which it was originally 

transferred. 

Nothing herein shall be construed to preclude or affect the right to 

amend the pleadings as provided in this code. 
\ 

Nothing herein shall be construed to require the superior court to 

transfer any action or proceeding because the judgment to be rendered, as 

determined at the trial or hearing, is one which might have been rendered 

by a municipal or justice court in the same county or city and county. 

In any case where the lack of jurisdiction is due solely to an excess 

in the amount of the demand, the excess may be remitted and the action may 

continue in the court where it is pending. 

Upon tne making of an order for such transfer, proceedings shall be 

had as provided in Section 399 of this code, the costs and fees thereof, 

and of filing the case in the court to which transferred, to be paid by 
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Code of C~vil Procedure Section 396 

the plaintiff unless the court ordering the transfer shall otherwise 

direct. If the party obligated to pay such costs and fees shall fail to 

do so within the time specifically provided, or, if none, then within 

five (5) days after service of notice of the order for transfer or as 

to costs and fees, then any party may pay such costs and fees and, if 

other than a party originally obligated to do so, shall be entitled to 

credit therefor or recovery thereof, in the same manner as is provided 

in Section 399. 

Comment. The amendment of Section 396 merely deletes the reference to a 

"counterclaim." Counterclaims have been abolished; claims that formerly were 

asserted as counterclaims are now asserted as cross-complaints. See Code of 

Civil Procedure Section 428.80. 
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c CCP § 422 

Code of Civil Procedure Section 422 (Repealed) 

Sec. 6. Section 422 of the Code of Civil Procedure is 

repealed. 

4~~~--~-eBly-~leaa~ftg8-all@Wea-eB-tae-~~-9~-tBe-~la~Bti~~ 

3~--~e-aem~r~e~-~e-~ae-epee6-eem~laiBtt 

4~--~-aft~e~-*e-tae-e~e66-@e~la~B*t 

Aaa-eB-~ae-~~*-e~-*ae-ae~e~aB*t 

IT--~Be-a~p¥e~-*e-*Be-ee~la~B*t 

2T--~e-aB6Wert 

3~--~e-e~ss-e~laift*t 

4,--~e-ae~prep-*e-~ae-aBsweF-*e-~Be-eFe66-e~la~a*, 

tift-rl~e*~ee-e~p~s;-*ae-~leaa~ftg6-a~e-Be*-?e~~~~ea-*e-ee-ia 

afty-par*~~la~-~s~;-e~~-~6~-~e-6~ea-a6-*s-eB8ele-a-~F6ea-e~ 

eemMeft-~epstaftaiBg-*s-kftew-wBa*-is-~R~eRaeat-~a-d~6*~ee-e~~6, 

*Be-~leaaiBgs-may;-eKee~*-tBe-ee~laiR*;-sF-eFe66-ee~laiR*-ge 

sral-eF-iR-wF~~iBgt-Reea-Re*-ee-ve~~~iea7-~Bles6-etBe~ise-~s

v~aed-~ft-*fi!s-t~*let-if-!ft-WFi*~Rg;-~s*-6e-f~lea-wi~B-tae-~~aget 

~f-sFal;-aR-efttFY-ef-tae~F-s~estaRee-ffiMst-6e-maae-~B-tae- aseket,j 

Comment. The portion of former Section 422 that enumerated the per

missible pleadings is superseded by Section 422.10; the portion relating 

to pleadings in justice courts is superseded by Section 422.20. 
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§ 422.10. Permissible pleadings enumerated 

Sec. 7. Section 422.10 is added to the Code of Civil Procedure, 

to read: 

422.10. The pleadings allowed in civil actions are complaints, 

demurrers, answers, and cross-complaints. 

Comment. Section 422.10 supersedes the first paragraph of former Code of 

Civil Procedure Section 422. However, unlike Section 422 which specified the 

pleadings to which a demurrer or answer could be filed, Section 422.10 merely 

lists the pleadings allowed; the circumstances where a particular pleading is 

required or permitted are specified in subsequent sections. See also Code of 

Civil Procedure Section 411.10 ("A civil action is commenced by filing a cem

plaint with the court. "). The only pleading that can request affirmative relief 

is a complaint or cross-complaint; a counterclaim in the answer is no longer 

parmi tted. See Section 428.80. 
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§ 422.20. Pleadings in justice courts 

Sec. 8. Section 422.20 is added to the Code of Civil Procedure, 

to read: 

422.20. (a) The rules stated in this section apply only to pleadings 

in justice courts. 

(b) The pleadings are not required to be in any particular form but 

must be such as to enable a person of common understanding to know what 

is intended. 

(c) The complaint or a cross-complaint shall be in writing. Other 

pleadings may be oral or in writing. If the pleadings are in writing, 

they shall be filed with the judge. If oral, an entry of their substance 

shall be made in the docket. 

(d) A copy of the account, note, bill, bond, or instrument upon which 

the cause of action is based is a sufficient complaint or cToss-complaint. 

(e) Except as otherwise provided in this title, the pleadings need 

not be verified. 

Comment. Subdivisions (a), (b), (c), and (e) of Section 422.20 continue 

without substantive change the second paragraph of former Code of Civil Pro-

cedure Section 422. Subdivisions (a) and (d) continue a portion of subdivi-

sion 3 of former Code of Civil Procedure Section 426 except that subdh'ision 

(d) applies to both complaints and cross-complaints while Section 426 by its 

terms applied to "complaints." 
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§ 422.30. Caption for pleadings 

Sec. 9. Section 422.30 is added to the Code of Civil Procedure, 

to read: 

422.30. Every pleading shall contain a caption setting forth: 

(a) The name of the court and county, and, in municipal and jus-

tice courts, the name of the judicial district, in which the action is 

brought; and 

(b) The title of the action. 

Comment. Section 422.30 retains the substance of the portion of subdivi

sion 1 of former Section 426 which prescribed the caption to be used on a com

plaint. However, unlike the provision of former Section 426, Section 422.30 

applies to all pleadings rather than merely to the complaint. This extension 

or the caption requirement is consistent with former practice. Cal. Rules of 

Ct., Rules 20l(c}(Superior Cou~}, 501 (municipal court). 
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§ 422.40. Names of parties in title of action 

Sec. 10. Section 422.40 is added to the Code of Civil Procedure, 

to read: 

422.40. In the complaint, the title of the action shall include 

the names of all the parties; but, except as otherwise provided by statute 

or rule of the Judicial Council, in other pleadings it is sufficient to 

state the name of the first party on each side with an appropriate indica-

tion of other parties. 

Comment. Section 422.40 continues the requirement formerly found in sub-

division 1 of former Section 426 that the complaint include the names of the 

parties and adds a new provision applying to other pleadings. The inclusion 

of the phrase "et al." would be "an appropriate indication of other parties" 

for the purposes of Section 422.40. Section 422.40 is based on the second 

sentence of Rule 10(a) of the Federal Rules of Civil Procedure. 
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§§ 425, 426, 426a, 426c, and 427 (Repealed) 

Sec. 11. Chapter 2 (commencing with Section 425) of Title 6 of 

Part 2 of the Code of Civil Procedure is repealed. 

Comment. Section 425 has been repealed as unnecessary because it dupli-

cates Code of Civil Procedure Section 411.10 (added by Cal. Stats. 1969. Ch. 

1610). The remaining sections in Chapter 2 are superseded by the new provisions 

of the Code of Civil Procedure indicated below: 

Repealed Provision 

Section 426 

Subdivision 1 

Subdivision 2 

Subdivision 3 

Section 426a 

Section 426c 

Section 427 

- -- --

- - ---
-- ---

New Provision 

Section 422.30 (caption) 
Section 422.40 (names of parties) 

Section 425.10 

Section 422.20 (justice courts) 
Section 425.10 (demand for relief) 
Section 429.30 (infringement of rights in 

Section 429.20 

Section 429.10 

production) 

Section 425.20 (separate statement of causes 
of action) 

Section 427.10 {joinder of causes} 

Note: The repealed sections in Chapter 2 read as follows: 

425. Complaint, first pleading. The first pleading on the part 
of the plaintiff is the complaint. 

426. The complaint must contain: 

1. The title of the action, the name of the court and county, and, 
in municipal and justice courts, the name of the judicial district, in 
which the action is brought; the names of the parties to the action; 
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2. A statement of the facts constituting the caus~ of action, in 
ordinary and concise language; 

3. A demand of the re lief "'hich the plaintiff CiailDS. If the re
covery of money or damages be dcm~nded, the amount thereof must be stated; 
provided, that in justice courts, a copy of the account, note, bill, bond, 
or instrument upon which the action is ~ased is a sufficient complaint. 
If the demand be for relief on account of the alleged infringement of the 
plaintiff's rights in and to a literary, artistic or intellectual produc
tion, there must be att~ched to the complaint a copy of the production as 
to which the infringement is claimed and a copy of the alleged infringing 
production. If, by reason of bulk or the nature of the production, it is 
not practicable to attach a copy ",-;; the complaint, that fact and the rea
SODS why it is impracticable to attach a copy of the production to the 
complaint shall be alleged; and the cC'crt, in connection with any demurrer, 
motion or other proceedings in the cause in which a knm,ledge of the con
tents of such production may be necessary or desirabls, sha1.1 make such 
order for a viel" of the production not attached as will suit the conven
ience of the court, to the end that the co~tents of such production may 
be deemed to be a part of the co~p1.aint to the s~e extent and with the same 
force as though :mch production had teen capable of being t.nd had been at
tached to the cC1nplaint. ~he a ttachrJent of any such prc;iuction in accordance 
with the pro',isions hereof sha1.1 not be dee:ned a rl'lldng public of the pro
duction within the Maning 0:' Section 983 of tile Civil Code. 

426a. In n pr<:>cc2dinG for dissoluticn 01' ",arri&be, leg'll s-;:aration, 
or for a declaration of void or voidable m:Arriage, there ~.t"l!. be furnished 
to the county clerk by the fetitioner at the time of filing of the petition, 
or within 10 days thereafter 2.r~c:. b...:fore tL~ date of the fir2t hearing, that 
information, requir<.j to teo collected by tr.e state Registrar of Vital sta
tistics, in tt<." manner specified t.:nder Cho.ptcr 6.5 (cc"-,,,encj.log with Sec
tion 10360) of Divisicn 9 of th" l;calth and faf'cty Code. Th" clerk shall 
accept the pctitio'1 for fEing, W,jetheL' 01' r.ot said infcnaticn is then 
furnished~ At any tim~ aft.E;r the i'~.li.ng of the patit:"cn, the respondent 
may also furnish s'rt info:::mati~ll, whether or 'lot it ha~ been first fur
nished by the IJctitioner. ?:1C clci"k sh3.11 tab; all ninisterjal step~ re
quired of him in the lJToceci:i.ng, w;lether Qr n:)t such infoIT:.latic:J has been 
furnished; but the c12r};. 8!iaJ.l 2.dvise tbe court, at ti~e tim~ Get fc.r any 
hearing, if at such time no -;carty has furnished such information. In such 
cases, the court may decline to hear any matter encomfasEed lVithin the 
proceeding if good ceuse for such failure to furnish information has not 
been shown. 

The court's inquiry in such c&ses shall be con:i:- .. : solely to the 
question of the existence or' good cause for not fUl'11ishing the information; 
and such report and the contents thereof shall not ba e.::L''1icsible in evi
dence and shall not be furnishee. to the court. 

426c. In a proceeding for dissolution of marl'i&ge the petitio~ must 
set forth among other ~atters as near as can be accertained the following 
facts: 

(1) The state or country in ~Ihich the parties "ere married. 
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(2) The date of marriage. 

(3) The date of separation. 

(4) The number of years from marriage to separation. 

(5) The number of children of the marriage, if any, and if none a 
statement of that fact. 

(6) The age and birth date of each minor child of the marriage. 

(7) The social security numbers of the husband and wife, if available, 
and if not available, a statement to such effect. 

427. The plaintiff may unite several causes of action in the same 
complaint, where they all arise out of: 

1. Contracts, express or implied. An action brought pursuant to 
Section 1692 of the Civil Code shall be deemed to be an action upon an 
implied contract within the meaning of that term as used in this section. 

2. Claims to recover specific real property, with or without damages 
for the withholding thereof, or for waste committed thereon, and the rents 
and profits of the same. 

3. Claims to recover specific personal property, with or without 
damages for the withholding thereof. 

4. Claims against a trustee by virtue of a contract or by operation 
of law. 

5. Injuries to character. 

6. Injuries to person. 

7. Injuries to property. 

8. Claims arising out of the same transaction, or transactions con
nected with the same subject of action, and not included within one of 
the foregoing subdivisions of this section. 

9. Any and all claims for injuries arising out of a conspiracy, 
whether of the same or of different character, or done at the same or 
different times. 

The causes of action so united must all belong to one only of these 
classes except as provided in cases of conspiracy, and must affect all 
the parties to the action, and no~ require different places of trial, and 
must be separately stated; but an action for maliciOtra arrest and prose
cution, or either of them, may be united with an action for either an 
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1nJury to character or to the person; provided, however, that in any 
action brought by the husband and wife, to recover damages caused by 
any injury to the wife, all consequential damages suffered or sustained 
by the husband alone, including loss of the services of his said wife, 
moneys expended and indebtedness incurred by reason of such injury to 
his said wife, may be alleged and recovered without separately stating 
such cause of action arising out of such consequential damages suffered 
or sustained by the husband; provided, further, that causes of action 
for injuries to person and injuries to property, growing out of the same 
tort, may be joined in the same complaint, and it is not required that 
they be stated separately. 
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Sec. 12 . Chapter 2 (commencing with Section 425.10) is added to 

Title 6 of Part 2 of the Code of Civil Procedure, to read: 

CHAPTER 2. CLAIMS FOR RELIEF 

Article 1. General Provisions 

§ 425.10. Content of pleading demanding rplief 

425.10. A pleading which sets forth a claim for relief, whether it 

be a complaint or cross-complaint, shall contain both of the following: 

(a) A statement of the facts constituting the cause of action, in 

ordinary and concise language. 

(b) A demand for judgment for the relief to which the person asserting 

the cause of action claims he is entitled. If the recovery of money or 

damages be demanded, the amount thereof shall be stated. 

Comment. Section 425.10 continues requirements formerly found in subdivi-

sion 2 and subdivision 3 (first portion) of Code of Civil Procedure Section 426. 

However, Section 425.10 applies to both complaints and cross-complaints while 

Section 426 by its terms applied to "canplaints." 
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§ 425.20. Separate statement of causes 

425.20. Causes of action, whether alleged in a complaint or cross

complaint, shall be separately stated, but all causes of action requesting 

relief arising from the same transaction or occurrence may be stated to

gether. 

Comment. Section 425.20 supersedes the portion of former Code of Civil 

Procedure Section 427 that related to the separate statement of causes of 

action. Section 427 provided that certain types of causes of action that 

often arise from the same transaction or occurrence did not need to be sep

arately stated; Section 425.20 provides a general rule to the same effect. 

As to the construction to be given "same transaction or occurrence," see the 

Comment to Section 426.10. For critiCism of the requirement of a separate 

statement, see 2 Hitkin, California Procedure, Pleading § 497 (1954)("In brief, 

the requirement of a separate statement, and its corresponding ground of 

demurrer, encourages prolixity and uncertainty in the statement of the facts 

constituting the cause or causes of action."). 
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Article 2. Compulsory Joinder of Causes of Action 

§ 426.10. Definitions 

426.10. As used in this article: 

(a) "Complaint" means a complaint or cross-complaint. 

(b) "Plaintiff" means a person who files and serves a complaint or 

cross-complaint. 

(c) "Related cause of action" means a cause of action which arises 

out of the same transaction or occurrence as the cause of action which 

the plaintiff alleges in his complaint. 

Comment. The definition in Section 426.10 of "related cause of action" 

provides a convenient means for referring to a cause of action which arises 

out of the same transaction or occurrence. As under prior law (former Code 

of Civil Procedure Section 439), "transaction" includes a series of related 

acts or conduct. Brunswig Drug Co. v. Springer, 55 cal. App.2d 444, 130 P.~d 

758 (1942)( "transaction" means the entire series of acts and mutual conduct 

of the parties); Sylvester v. Soulsburg, 252 cal. App.2d'185, 60 cal. Rptr: 

218 (1967)(in vendor's suit to terminate contract for sale of realty and 

personalty, quiet title to realty and foreclose chattel mortgage, entry of 

vendors upon real property, taking possession of personal property and re-

maining in possession for a time were a continuous series of acts and a single 

transaction giving rise to purchasers' claim for damages for trespass); 

Holmes v. David H. Bricker, Inc., 265 Adv. cal. App. 695, 71 cal. Rptr. 562 

(1968)(automobile accident giving rise to separate causes of action for damages 

to property and for personal injury is single "transaction"). 
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§ 426.20 

§ 426.20. Compulsory joind~r of related causes of action 

426.20. Except as otherwise provided in this article, if a plaintiff 

fails tc allege in his complaint a related cause of action which, at the 

time of service of his complaint, he has against any party to the action, 

all of his rights against such party on the related cause of action not 

pleaded shall be deemed waived and extinguished. 

Comment. Section 426.20 makes joinder of causes arising from the same trans

action or occurrence mandatory. (See Section 426.10 defining "related causes of 

action.") This is the rule in those jurisdictions which follow the so-called 

"operative facts" theory of a cause of action for res judicata purposes. How

ever, California follows the "primary rights" theory of a cause of action, and 

res judicata applies only where the cause not pleaded is for injury to the same 

"primary right." See 2 Witkin, California Procedure Pleading § 11 (1954). 

Nevertheless, even where different primary rights are injured, collateral estoppel 

will bar an unpleaded cause of action if precisely the same factual issues are 

involved in both actions. See 2 Witkin, California Procedure Pleading §§ 11-22 

(1954). Section 426.20 broadens the former mandatory joinder requirement to 

require that all causes arising out of the same transaction or occurrence be 

brought in the same action. This rule is consistent with the former California 

practice relating to counterclaims under former Code of Civil Procedure Section 

439. For further discussion, see Friedenthsl, The Need to Revise California 

Provisions Regarding Joinder of Claims, Counterclaims, and Cross-Complaints .24-

29 (mimeographed draft 1970). 

Section 426.20 applies to cross-complaints as well as complaints. See 

Section 426.10 
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§ 426.30. Compulsory cross-complaints 

426.30. (a) Except as otherwise provided in this article, if a party 

against whom a complaint has been filed and served fails to allege in a 

cross-complaint any related cause of action which, at the time of serving 

his answer to the complaint, he has against the plaintiff, all his rights 

against the plaintiff on the related cause of action not pleaded shall be 

deemed waived and extinguished. 

(b) This section does not apply if either of the following are estab-

lished: 

(1) The court in which the action is pending does not have jurisdic-

tion to render a personal judgment against the person who failed to plead 

the rela ted cause of action. 

(2) The person who failed to plead the related cause of action did 

not file an answer to the complaint against him. 

Comment. Subdivision (a) of Section 426.30 continues the substance of 

the former compulsory counterclaim rule (former Code of Civil Procedure Sec-

tion 43~). However, since the scope of a cross-complaint is expanded to in-

elude claims which would not have met the "defeat or diminish" or "several 

judgment" requirements of the former counterclaim statute, the scope of the 

former rule is expanded by Section 426.30 to include some causes of action 

that formerly were not compulsory. See discussion in Friedenthal, The Need 

to Revise California Provisions Regarding Joinder of Claims, Counterclaims, 

and Cross-Complaints 39-56 (mimeographed draft 1970). Since "complaint" is 

defined in Section 426.10 to include a cross-complaint, Section 426.30 makes 

CroGs-complaints arising out of the same transaction or occurrence mandatory 

when the other party has filed and served a cross-complaint. 
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§ 426.30 

Subdivision (b) is designed to prevent unjust forfeiture of a cause of 

action. Paragraph (1) treats the situation where a party is not subject to 

a personal judgment, jurisdiction having been obtained only over property 

owned by him. The paragraph is similar to Rule 13(a)(2) of the Federal Rules 

of Civil Procedure. Although the party against whom the complaint (or cross-

complaint) is filed is not required to plead his related cause of action in 

a cross-complaint, he may do so at his election. If, however, he does elect 
to file a cross-complaint, he is require~ under Section 426.20 (defining com

plaints to include cross-complaints) to assert all related causes of action 

in such cross-complaint. 

Paragraph (2) of subdivision (b) permits a party to default without waivil 

any cause of action. If the party does not desire to defend the action and a 

default judgment is taken, it would be unfair if an additional consequence of 

such default were that all related causes of action the party had would be 

waived and extinguished. 
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§ 426.40. Exceptions to compulsory joinder requirement 

426.40. This article does not apply if any of the following are 

established: 

(a) The cause of action not pleaded requires for its adjudication 

the presence of additional parties over whom the court cannot acquire 

jurisdiction. 

(b) The court in which the action is pending is prohibited by the 

federal or state constitution or by statute from entertaining the cause 

of action not pleaded. 

(c) At the time the action was commenced, the cause of action not 

pleaded was the subject of another pending action. 

Comment. Section 426.40 is required to prevent injustice. Subdivisions 

(a) and (b) prohibit waiver of a cause of action which cannot be maintained. 

Subdivision (a) uses language taken from Rule l3(a) of the Federal Rules of 

Civil Procedure. See also Code of Civil Procedure Section 389 (joinder of per· 

sons needed for just adjudication) [note: it is anticipated that the substance 

of Rule 19 of the Federal Rules of Civil Proced.ure will be enacted in lieu of 

present Section 389J. Subdivision (c) makes clear the rule regarding causes 

already pleaded. Subdivision (c) is the same in substance as Rule 13(a)(1) of 

the Federal Rules of Civil Procedure. 

Subdivision (b) of Section 426.40 is designed to meet problems that may 

arise when the federal courts have jurisdiction to enforce a cause of action 

created by federal statute. In some cases, state courts have concurrent juris-

diction with the federal courts to enforce a particular cause of action. For 

example, such concurrent jurisdiction exists by express statutory provision in 

-~-
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§ 426.40 

actions under the Federal Employers' .Liability Act. 45 U.S.C.A. § 56. More-

over, even thotgh the federal statute does not contain an express grant of con-

current jurisdiction, the general rule is that state courts have concurrent 

jurisdiction to determine rights and obligations thereunder where nothing ap-

pears in the statute to indicate an intent to make federal jurisdiction exclusive. 

Miller v. Municipal Court, 22 Cal.2d 818, 836, 142 P.2d 297, (1943); Gerry 

of California v. Superior Court, 32 Cal.2d 119, 122, 194 P.2d 689, (1948); 

Business Women's Ass'n v. Knight, 94 Cal. App.2d 93, 97, 210 P.2d 295, (1949. 

In cases where the state and federal courts have concurrent jurisdiction, if the 

cause of action created by the federal statute arises out of the same trans-

action or occurrence, Section 426.30 requires joinder in the state court pro-

ceeding, and subdivision (b) of Section 426.40 is not applicable. 

In some cases, the federal courts have exclusive jurisdiction of the feders: 

cause of action. See 1 Witkin, California Procedure Jurisdiction § 38 (1954, 

1967 Supp.). In these cases, subdivision (b) of Section 426.40, recognizing 

that the federal cause of action is not permitted to be brought in the state 

court, provides an exception to the compulsory joinder or compulsory cross-

complaint requirement. 

Under some circumstances, more complex situations may arise. For example, 

if the claim ',Ihich is the subject of a state court action by the plaintiff 

arises out of the same transaction as a claim which the defendant may have under 

the state and federal anti-trust acts, the defendant must file a cross-complaint 

for his cause of action under the state Cartwright Act (Business and Professions 

Code Sections 16700 ~~) in the proceeding in the state court to avoid waive 

of thet cause of action under Section 426.30 and must assert his federal cause 
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§ 426.40 

of action under the Sherman Anti-Trust Act in the federal court (since his 

cause of action under the Sherman Anti-Trust Act is one over which the federal 

courts have exclusive jurisdiction). Thus, in this instance, defendant's 

state action must be brought as a .ross-complaint and his federal action must 

be brought i! s an independent a etion in the federal courts. 
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§ 426.50. Permission to assert unpleaded cause 

426.50. A party "ho, in good faith,.fails to plead a cause of actior. 

subject to the requirements of this article, "hether through oversight, 

inadvertence, mistake, or neglect, shall, upon application to the court 

prior to trial, be granted leave to assert such cause unless the granting 

of such leave will result in substantial injustice to the.epposing party. 

Comment. Section 426.50 makes clear that leave should be freely granted 

to plead a compulsory cause prior to trial: The court is required to grant 

leave to assert the cause if the party requesting leave acted in good faith in 

failing to plead the cause unless granting leave will result in substantial in· 

justice to the opposing party. The rule provided by Section 426.50 is similar 

to, but more liberal than, Rule 13(f) of the Federal Rules of Civil Procedure. 

Section 426.50 does not affect any other provisions that may provide reli, 

from failure to plead a compulsory cause, even where relief would not be avail· 

able under Section 426.50. For example, after trial has begun, leave to file 

a cross-complaint (Section 428.50) may be granted. Likewise, Section 426.50 

does not preclude the granting of any relief to which the party may be entitlec 

to obtain under Section 473 of the Code of Civil Procedure. 

, 
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Article 3. Permissive Joinder of Causes of Action 

§ 427.10. Permissive jOinder 

427.10. (a) A plaintiff >tho in a complaint, alone or with coplaintiff 

alleges a cause of action against one or more defendants may unite with 

such cause any other causes >thich he has either alone or with coplaintiffs 

against any of such defendants. 

(b) Causes of action may be joined in a cross-complaint in accordance 

>tith Sections 428.10 and 428.30. 

Comment. Section 427.10 supersedes former Code of Civil Procedure Section 

427 and eliminates the arbitraTY categories set forth in that section. 

Under former Section 427, plaintiff could join causes unrelated to one 

another only when they happened to fall within one of the stated categories. 

The change provided by Section 427.10 is in line with the modern unlimited 

joinder-of-causes rule in effect in the federal courts and elsewhere. See 

Fed. R. Civ. Proc. 18(a). For further discussion, see Friedenthal, The Need 

to Revise California Provisions Regarding Joinder of Claims, Counterclaims, 

and Cross-Complaints 2-30 (mimeographed draft 1970). 

Although unlimited joinder of causes is permitted by Section 427.10, any 

undesirable effects that might result from unlimited joinder may be 

avoided by severance of causes for trial under Section 1048 of the Code of 

Civil Procedure. 
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Article 4. Cross-Complaintc 

§ 428.10. When cross-complaint permitted 

428.10. (a) Any person against wham a cemplaint or cross-complaint hE 

been filed may file a cross-complaint setting forth any causes of action 

he has against any of the parties who filed the complaint or cross-complai. 

against him. 

(b) Whenever a party against whom a cause of action has been asserted 

in a complaint or cross-complaint has a cause of action arising from the 

same transaction or occurrence, or affecting the same property, as the 

cause brought against him, he may file a cross-complaint asserting his 

cause against a person alleged to be liable thereon, whether or not such 

person is already a party to the action. 

Comment. Section 428.10 reflects the fact that a cross-complaint is the 

only type of pleading that may be filed to request relief by a party against 

whem a complaint or cross-complaint has been filed. Counterclaims have been 

abolished. Section 428.80. 

Subdivision (a) adopts the simple rule that a party against wham a com

plaint or cross-complaint has been filed may bring any cause of action he has 

(regardless of its nature) against the party \lho filed the complaint or cross

complaint. There need be no factual relationship between",his cause and the caus 

of the other party. This is the rule under the Federal Rules of Civil Procedu~r( 

and other'modern provisions. E.g., Fed. R. Civ. Proc. 13. If the cause arises 

out of the same transaction or occurrence, the cross-complaint is compulsory. 

See Section 426.30. 

Subdivision (a) is generally consistent with prior law (former Code of 

Civil Procedure Section 438) which provided for a counterclaim; but, under 
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§ 428.10 

prior law, some causes which a party had against an opposing party did not 

qualify as counterclaims because they did not satisfy the "diminish or defeat" 

or "several judgment" requirements. For further discussion, see Friedenthal, 

The Need to Revise California Provisions Regarding Joinder of Claims, Counter-

claims, and Cross-Complaints 42-48 (mimeographed draft 1970). These require-

ments are not continued, a~d subdivision (a) permits unlimited scope to a 

cross-complaint against an opposing party. 

Subdivision (b) continues the rule (former Code of Civil Procedure Section 

442) that a cross-complaint may be asserted against any person, whether or not 

a party to the action, if the cause of action asserted in the cross-complaint 

arises out of the same transaction or occurrence. Subdivision (b) thus permits 

a party to assert a cause of action against a person who is not already a party 

to the action if the cause has a subject matter connection with the cause al-

ready asserted in the action. For further discussion, see Friedenthal, ~ 

Need to Revise California Provisions Regarding Joinder of Claims, Counterclaims, 

and Cross-Complaints 52-54 (mimeographed draft 1970). 

I , 

-32-



§ 428.20. Joinder of parties 

428.20. Any person may be made a party to a cross-complaint if, had 

the cross-complaint been filed as an independent action, his joinder would 

have been permitted by the statutes governing joinder of parties. 

Comment. Section 428.20 makes clear that, when a cross-complaint is per

mitted under Section 428.10, persons may be joined as cross-complainants who 

were not previously parties to the action and the cross-complaint may be brought. 

against persons who were not previously parties to the action. Thus, Section 

428.20 is consistent with the general principle that a cross-complaint is to 

be treated as if it were a complaint in an independent action. 

Where the cause of action asserted in the cross-complaint arises out of the 

same transaction or occurrence, Section 428.20 retains prior law under former 

Code of Civil Procedure Section 439. The cross-complaint may be brought against 

a person or persons not previously parties to the action if it asserts a cause 

of action that arises out of the same transaction or occurrence; there is no 

requirement that it assert a cause of action against a person already a party to 

the action. However, where the cause of action asserted in the cross-complaint 

does not arise out of the same transaction or occurrence, Section 428.20 provide, 

a more liberal rule than former law. Under prior law, a counterclaim could be 

brought against a plaintiff only; a third person could not be joined because thi, 

was precluded by the "several judgment" requirement of former Code of Civil Pro

cedure Section 438. This limitation on joinder of parties is not continued in 

Section 428.20. For further discussion, see Friedenthal, The Need to Revise 

California Provisions Regarding Joinder of Claims, Counterclaims, and Cross-

Complaints 46-48 (mimeographed draft 1970). 
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§ 428.30. Joinder of causes of action against person not already a party 

428.30. Where a person filing a cross-complaint properly 

joins as a party a person who has not previously been a party to 

the action, the person filing the cross-complaint ,. Imy set forth 

in the cross-complaint any causes of action he has against the 

newly joined party. 

Comment. Section 428.30 is consistent with treating a cross-

complaint the same as if it were a complaint in an independent action. 

Thus, if a defendant properly joins an outsider as a codefendant on a 

CftlCls-compJ,aint, the defendant may then assert any additional causes 

of action he has against the outsider. This broad principle--that,once a 

party is properly joined in an action because of his connection to a 

single cause of action, adverse parties may join any other causes against 

him--has been adopted in many other jurisdictions. E.g., Rule l8(a) of 

the Federal Rules of Civil Procedure. Although unlimited joinder of 

causes is permitted by Sections 428.10 and 428.30, any undesirable 

Q~~ects that might result from unlimited Joinder may be avoided 

by severance of causes for trial under Section 1048 of the Code of Civil 

Procedure • 
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§ 428.40. Cross-complaint in same document as answer 

428.40. If the cross-complaint is against only persons who were 

previously parties to the action, it may but need not be included in the 

same document as the answer to the complaint or cross-complaint of the 

party against whom it is filed. If the cross-complaint is against any 

person not previously a party to the action, it shall be a separate document. 

Comment. Section 428.40 permits a cross-complaint to be included in the 

same document as the answer if no new parties are being brought into the action. 

This is generally consistent with prior practice where a counterclaim was a 

part of the answer. Nevertheless, the person filing the cross-complaint may 

make it a separate document if he wishes. If any of the parties against whom 

the cross-complaint is brought is not already a party to the action, the cross

complaint is required to be a separate document. 
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§ 428.50. Cross-complaint filed after answer only with leave of court 

428.50. Leave of court is required to file any cross-complaint 

except one filed before or at the same time as the answer to the com-

plaint or cross-complaint which contains the cause 

of action to which the proposed cross-complaint is .directed. 

Such leave may be granted in the interest of justice at any time during 

the course of the action. 

pomment. The first sentence of Section 428.50 continues the substance 

of a portion of former Code of Civil Procedure Section 442 except that it 

makes clear that a cross-complaint may be filed "before" as well as at the 

same time as the answer. As uDder former Section 442, permission of the 

court is required to file a cross-complaint subsequent to the answer. The 

language "may be granted" of Section 428.50 places the question of leave 

to file a cross-complaint after the answer wholly in the discretion of the 

court; it is to be distinguished from the directory language "shall .• 

be granted" of Section 426.50 relating to compulsory cross-complaints. 
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§ 428.60 

§ 428.60. Service o~ cross-complaint 

428.60. A cross-complaint must be served on the parties a~~ected 

thereby. I~ any party a~~ected by a cross-complaint has not appeared 

in the action, a summons upon the cross-complaint shall be issued and 

served upon him in the same manner as upon commencement o~ an original 

action. 

Comment. Section 428.60 continues without substantive change require

ments that were imposed under former Code of Civil Procedure Section 442. 
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§ 428.70. Rights of "third-party defendants" 

428.70. (a) As used in this section: 

(1) "Third-pttrty plaintiff" means a person against whom a cause of 

action has been asserted in a complaint or cross-complaint, who claims 

the right to recover all or part of any amounts for which he may be held 

liable on such cause of action from a third person, and who files a cross-

complaint stating such claim as a cause of action against the third perso! 

(2) "Third-party defendant" means the person who is alleged in a 

cross-complaint filed by a third-party plaintiff to be liable to the thir( 

party plaintiff if the third-party plaintiff is held liable on the claim 

against him. 

(b) In addition to the other rights and duties a third-party defendan 

has under this article, he may, at the time he files his answer to the 

cross-complaint, file as a separate document a special answer alleging 

against the person who asserted the cause of action against the third-

party plaintiff any defenses which the third-party plaintiff has to such 

cause of action. The special answer shall be served on the third-party 

plaintiff and on the person who asserted the cause of action against the 

third-party plaintiff. 

Comment. Section 428.70 makes clear that, in addition to all rights and 

duties of a party against whom a cross-complaint has been filed, a third-party 

defendant has the right to prevent collusion against him by asserting all defen: 

which the third-party plaintiff could assert against the party who pleaded th, 

cause of action against the third-party plaintiff. Cf. Fed. R. Civ. Proc. 14. 

-38-



§ 428.80. Counterclaim abolished 

428.80. The counterclaim is abolished. Any cause of action that 

formerly was asserted by a counterclaim shall be asserted by a cross-

complaint. Where any statute refers to asserting a cause of action as 

a counterclaim, such cause shall be asserted as a cross-complaint. The 

erroneous designation of a pleading as a counterclaim shall not affect its 

validity, but such pleading shall be deemed to be a cross-complaint. 

Comment. Section 428.80 abolishes the counterclaim. Section 428.10 pro-

vides for a cross-complaint that permits a party to assert any cause of action he 

formerly could have asserted as a counterclaim. There is no provision for counte2 

claims under the revised provisions relating to pleading. However, although an 

attempt has been made to make conforming changes in the various codes, it is 

possible that sections nevertheless may be found that refer to counterclaims. 

~, Com •. Code § 1201(1), (2), (13). Section 428.80 makes clear that these 

statutes are to be interpreted consistent with the revised provlsions;relating to 

~leading and that the causes of action referred to in these statutes are to be 

asserted as cross-complaints, not as counterclaims. 
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Article 5. Contents of Documents in Particular Actions or Proceedings 

§ '429.10. Petition in proceeding for dissolution of marriage 

429.10. In a proceeding for dissolution of marriage, the petition 

must set forth among other matters as near as can be ascertained the 

following facts: 

(a) The state or country in which the parties were married. 

(b) The date of marriage. 

(c) The date of separation. 

(d) The number of years from marriage to separation. 

(e) The number of childr~ of the marriage, if any, and if none a 

statement of that fact. 

(f) The age and birth date of each minor child of the marriage. 

(g) The social security numbers of the husband and wife, if avail-

able and if not available, a statement to s~ch effect. 

Comment. Section 429.10 continues without substantive change the pro

visions of former Section 426c of the Code of Civil Procedure. 
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C § 429.20 

§ 429.20. Additional information required in domestic relations cases 

(a) In a proceeding for dissolution of marriage, legal 

separation, or for a declaration of void or voidable marriage, there 

shall be furnished to the county clerk by the petitioner at the time 

of filing of the petition, or within 10 days thereafter and before the 

date of the first hearing, that information, required to be collected 

by the State Registrar of Vital Statistics, in the manner specified 

under Chapter 6.5 (commencing with Section 10360) of Division 9 of the 

Health and Safety Code. The clerk shall accept the petition for filing, 

whether or not the information is then furnished. At any time after 

the filing of the petition, the respondent may also furnish the infor-

mati on , whether or not it has been first furnished by the petitioner. 

(b) The clerk shall take all ministerial steps required of him in 

the proceeding, whether or not the information required by this sec-

tion has been furnished; but the clerk shall advise the court, at the 

time set for any hearing, if at such time no party has furnished the 

information. In such cases, the court may decline to hear any matter en-

compassed within the proceeding if good cause for such failure to furnish 

the information has not been shown. The court's inquiry in such cases 

shall be confined solely to the question of the existence of good cause 

for not furnishing the information; and such report and the contents 

thereof shall not be admissible in evidence and shall not be furnished 

to the court. 

Comment. Section ·429.20 continues without substantive change the pro-

visions of former Section 426a of the Code of Civil Procedure. 
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§ 429.30. Action for infringement of rights in literary, artistic, or 
intellectual prod~ction 

429.30. (a) As used in this section: 

(1) "Complaint" includes a cross-complaint. 

(2) "Plaintiff" includes the person filing a cross-complaint. 

(b) If the complaint contains a demand for relief on account of 

the alleged infringement of the plaintiff's rights in and to a literary 

artistiC, ··or intellectual production, there must be attached to the com 

plaint a copy of the production as to which the infringement is claimed 

and a copy of the alleged infringing production. If, by reason of bulk 

or the nature of the production, it is not practicable to attach a copy 

to the complaint, that fact and the reasons why it is impracticable to 

attach a copy of the production to the complaint shall be alleged; and 

the court, in connection with any demurrer, motion, or other proceeding' 

in the cause in which a knowledge of the contents of such production rna:. 

be necessary or desirable, shall make such order for a view of the pro-

duction not attached as will suit the convenience of the court, to the 

end that the contents of such production may be deemed to be a part of 

the complaint to the same extent and with the same force as though such 

production had been capable of being and had been attached to the com-

plaint. The attachment of any such production in accordance with the 

provisions of this section shall not be deemed a making public of the 

production within the meaning of Section 983 of the Civil Code. 

COIIlIllent. Section 429 . .;)0 continues the provisions of the last portion oj 

former Section 426 of the Code of Civil Procedure, but subdivision (a) has' 

been added to extend theee prov18ioDB to cross-complaints. 
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Sec. 13. The heading for Chapter 3 (commencing with Section 430) 

of Title 6 of Part 2 of the Code of Civil Procedure is repealed. 

S~ER-3·--PEMYB~R-~9-S9MPLA!NT 
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CCP § 430 
§ 430 (Repealed) 

Sec. 14. Section 430 of the Code of Civil Procedure is 

repealed. 

43~--~e-aefeB6aBt-may-aeaM~-te-tfte-e~iaiBt-witftiB-~e-ttme 

~~~i~ea-iB-tfte-eammeBe-te-aBewe~,-weeB-it-appea~B-~~B-tBe-faee 

tBe~eef,-e~-f?em-aBY-matte~-ef-wftieft-tfte-@e~~t-aMet-e~-mey-take 

~~ai@iai-Betiee,-eitfte~~ 

i~--~t-tfte-@~~-ftae-Be-d~~iBaietieB-ef-tfte~-~~8eB-et-tke 

aefeBaaBt,-ep-tfte-B~8~e@t-et-tfte-aetieBt 

~~--~ftat-tfte-piaiBtiff-fta8-Bet-iegai-@a~eity-te-~et 

3y--~t-tftere-i8-aBetke~-aetieB-~aaiBg-8etweeB-tfte-eame 

~~iee-fe~-tfte-same-ea~8et 

4y--~ftat-tkere-i8-a-aeteet-~-misdeiBae~-et-~~ie8-pieiBtift 

ep-aefeB6aBtt 

5y--~t-8eve~i-ea~8e8-et-aetieB-BaVe-8eeB-~~eriy-~tea, 

e~-Bet-sepa~teiy-8tateat 

~--~t-~e-e~ieiBt-aeeS-Bet-Btate-taetB-~tfieieBt-te-eeB

Btit~te-a-ea~8e-ef-aetieBt 

1y--~t-tfte-e~iaiBt-ie-~Bee~aiBt-~~eertaiB,~-aB-~eea 

ke~iB,-iBei~aeB-am8i~~8-aBa-~iBteiiigi8iet 

~y--~t,-iB-aetieB8-t~Baea-~peB-a-eeBtP8et,-it-@aBBet-ee 

a8ee~aiBea-tpem-tke-@~ieiBt,-wketke~-eF-aet-tke-eeBtP8et-46 

wpitteB-e~-eFaiY 

Comment. Section 430 is superseded by Sections 430.10, 430.30, and 

430.40. 
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CCP § 431 

§ 431 (Repealed) 

Sec. 15. Section 431 of the Code of Civil Procedure is 

repealed. 

431~--~e-ae~pep-~6t-a!6tlsetly-6~eeifY-tae-g~6-H~es 

Ii'ftiea-aRY-M'-tae-eedeetieR6-te-tae-eellll!lalst-ape-takes .. --l'1siese 

!t-aee6-Be;-it-MaY-6e-ai6pegaraei~--rt-may-ee-t8keR-te-tfte-1i'ftele 

e~laiRtt-ep-te-aRy-ef-tBe-eaHse6-ef-aetieR-6t8tei-tBepeiR1-aRi 

tBe-iefesaaRt-may-i~p-aBi-aRSIi'ep-at-tae-eame-time~ 

Comment. Section 431 is superseded by Sections 430.30, 430.50, and 

43°.60. 
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§ 431.5 

§ 431.5 (Repealed) 

Sec. 16. Section 431.5 of the Code of Civil Procedure is 

repealed. 

e€-wk~ea-tBe-e~~~y-take-~Ha~e~al-Retiee-~HFSHaBt-te-See~~8BB 

452-eF-453-e€-~ae-Ev~aeBee-eeae;-BHea-metteF-mQ6~-ee-6~ee~€~ea 

Comment. Section 431.5 is superseded by Section 430.70. 
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Sec. 17 • Chapter 3 (commencing with Section 430.10) is added to 

Title 6 of Part 2 of the Code of Civil Procedure, to read: 

CHAPTER 3. OBJECTIONS TO PLEADINGS; DENIALS AND DEFENSES 

Article 1. Objections to Pleadings 

§ 430.10. Grounds for objection to complaint or cross-complaint 

430.10. The party against whom a complaint or cross-complaint has 

been filed may object to the pleading on anyone or more of the following 

grounds: 

(a) The court has no jurisdiction over his person. 

(b) The court has no jurisdiction of the subject of the cause of action 

alleged in the pleading. 

(c) The person who filed the pleading does not have the legal capacity 

to sue. 

(d) There is another action pending between the same parties on the 

the same cause of action. 

(e) There is a defect or misjoinder of parties. 

(f) Several causes of action that should have been separately stated 

have not been separately stated. 

(g) The pleading does not state facts sufficient to constitute a cause 

of action. 

(h) The pleading is llncertain. As used in this subdivision, "uncertain" 

includes ambiguous and unintelligible. 

(i) In an action founded upon a contract, it cannot be ascertained 

from the pleading whether the contract is written or oral. 
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430.10 

Comment. Section 430.10 continues without substantive change the grounds 

for Objecti.~ to a complaint by demurrer (former Code of Civil Procedure Sec

tion 430) o. swer (former Code of Civil Procedure Section 433). Section 

430.10 extends the provisions of former Code of Civil Procedure Section 430 

to cross-c~laints (which now include claims that would have been counterclaimE 

under former law) • 
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§ 430.20. Grounds for objection to answer 

430.20. A party against wham an answer has been filed may object to 

the answer upon anyone or more of the following grounds: 

(a) The answer does not state facts sufficient to constitute a defense. 

(b) The answer is uncertain. As used in this subdivision, "uncertain" 

includes ambiguous and unintelligible. 

(c) Where the answer pleads a contract, it cannot be ascertained from 

the answer whether the contract is written or oral. 

Comment. Section 430.20 continues without SUbstantive change the portions 

of former Code of Civil Procedure Section 444 that specified the grounds for 

objection to the answer except that the grounds for objection to what formerly 

would have been a counterclaim are now the same as the grounds ·for object ins 

to a complaint. See Section 430.10. 
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§ 430.30. When objections made by demurrer or answer 

430.30. (a) When any ground for objection to a complaint, cross

complaint,or answer appears on the face thereof, or from any matter of 

which the court must or may take judicial notice, the objection on that 

ground may be taken by a demurrer to the pleading. 

(b) When any ground for objection to a complaint or cross-complaint 

does not appear on the face of the pleading, the objection may be taken 

by answer. 

(c) A party object1cg to a complaint or cross-complaint may demur 

and answer at the same time. 

Comment. Section 430.30 continues prior law under various sections of the 

Code of Civil Procedure except that former provisions applicable to complaints 

have been made applicable to cross-complaints. Subdivision (a) continues the 

rule formerly found in Sections 430 and 444; subdivision (b) continues the rule 

formerly found in Section 433; and subdivision (c) continues the rule formerly 

found in Sect!. on 431.' 
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§ 430.40. Time to demur 

430.40. (a) The defendant may demur to the complaint within the time 

required in the summons to answer. 

(b) A person against whom a cross-complaint has been filed may demur 

to the cross-complaint: 

(1) Within 10 days after service of the cross-complaint if the person 

who demurs has previously appeared in the action. 

(2) Within the time required in the summons to answer if the person 

who demurs has not previously appeared in the action. 

(c) A party who has filed a complaint or cross-complaint may, within 

10 days after service of the answer to ·his pleading, demur to the answer. 

i , Comment. Section 430.40 is consistent with the times specified 

in former Sections 430 and 443 of the Code of Civil Procedure. For new parties 

brought into the action on a cross-complaint, the times are consistent with the 

practice under former Code of Civil Procedure Section 442. 
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§ 430.50. Demurrer may be taken to all or part of pleading 

430.50. (a) A demurrer to a complaint or cross-complaint may be taken 

to the Whole complaint or cross-complaint or to any of the causes of action 

stated therein. 

(b) A demurrer to an answer may be taken to the whole answer or to any 

one or more of the several defenses set up in the answer. 

Comment. Section 430.50 is consistent with prior law but provides specifi

cally that cross-complaints are treated the same as complaints. See former Code 

of Civil Procedure Sections 431 (complaints) and 443 (answers). 
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§ 430.60. statement of grounds for objection 

430.60. A demurrer shall distinctly specify the grounds upon which 

any of the objections to the complaint, cross-complaint, or answer are 

taken. Unless it does so, it may be disregarded. 

Comment. Section 430.60 continues the rule formerly found in Section 431 

of the Code of Civil Procedure except that the rule has been extended--in 

acc('~nce "ith the former practice--to cover specifically cross-complaints and 

answers. 
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§ 430.70. Judicial notice 

430.70. When the ground of demurrer is based on a matter of which 

the court may take judicial notice pursuant to Section 452 or 453 of the 

Evidence Code, such matter must be specified in the demurrer, or in the 

supporting points and authorities for the purpose of invoking such notice, 

except as the court may otherwise permit. 

Comment. Section 430.70 continues without change the provisions of former 

Code of Civil Procedure Section 431.5. 

" • . 

\ 
I 
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§ 430.80. Objections waived by failure to object 

430.80. If the party against whom a complaint or cross-complaint has 

been filed fails to object to the pleading, either by demurrer or answer, 

he is deemed to have waived the objection unless it is an objection that 

the court has no jurisdiction of the subject of the cause of action alleged 

in the pleading or an objection that the pleading does not state facts suf

ficient to constitute a cause of action. 

Comment. Section 430.80 is the same in substance as former Code of Civil 

Procedure Section 434 except that Section 430.80 makes clear that the rule 

applies to objections to cross-complaints. 
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Article 2. Denials and Defenses 

§ 431. 10. "Material allegation" defined 

431.10. A material allegation in a pleading is one essential to the 

claim or defense and which could not be stricken from the pleading without 

leaving it insufficient. 

Comment. Section 431.10 continues without substantive change the provisions 

of former Code of Civil Procedure Section 463. 

'-
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§ 431.20. Admission of material allegation by failure to deny 

431.20. (a) Every material allegation of the complaint or cross-

complaint, not controverted by the answer, shall, for the purposes of the 

action, be taken as true. 

(b) The statement of any new matter in the answer, in avoidance or 

constituting a defense, must, on the trial, be deemed controverted by 

the opposite party. 

Comment. Section 431.20 continues without substantive change the provisic. 

of former Section 462 of the Code of Civil Procedure except that the section i 

made specifically applicable to a cross-complaint. Under prior 
law, an answer was required to a 
to a counterclaim was required. 

cross-complaint, but no answer 
Since cross-complaints now include what for-

merly were counterclaims, an answer is now required in some cases where one lre.· 

not previously required. For further diSCUSSion, see Friedenthal, The Need tc 

Revise California Provisions Regarding Joinder of ClaimS, Counterclaims, and 

Cross-Complaints 49-51 (mimeographed draft 1970). 
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§ 431.30. Form and content of answer 

431.30. (a) As used in this section: 

(l) "Complaint" includes a cross-complaint. 

(2) "Defendant" includes a person filing an answer to a cross

complaint. 

(b) The answer to a complaint shall contain: 

(1) A general or specific denial of the material allegations of the 

complaint controverted by the defendant. 

(2) A statement of any new matter constituting a defense. 

(c) Affirmative relief may not be claimed in the answer. 

(d) If the complaint is not verified, a general denial is sufficient 

but only puts in issue the material allegations of the complaint. Except 

in justice courts, if the complaint is verified, the denial of the allega-

tions shall be made positively or according to the information and belief 

of the defendant. 

(e) If the defendant has no information or belief upon the subject 

sufficient to enable him to answer an allegation of the complaint, he may 

so state in his answer and place his denial on that ground. 

(f) The denials of the allegations controverted may be stated by 

reference to specific paragraphs or parts of the complaint; or by express 

admission of certain allegations of the complaint with a general denial 

of all of the allegations not so admitted; or by denial of certain allega-

tions upon information and belief, or for lack of sufficient information 

or belief, with a general denial of all allegations not so denied or 

expressly admitted. 

(g) The defenses shall be separately stated, and the several defenses 

must refer to the causes of action which they are intended to answer, in 

a manner by which they may be intelligibly distinguished. 
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§ 431.30 

Comment. Section 431.30, subdivision (al and subdivisions (c)-(e) is the 

same in substance as former Code of Civil Procedure Section 437 except that it 

has been broadened to specifically include cross-complaints. See the Comment 

to Section 431.20. Subdivision (b) makes clear that affirmative relief may not 

be claimed in the answer. The former counterclaim is abolished. Section 428.80. 

Cf. Section 431.70 (set-off). Subdivision (g) is the same in substance as the 

second sentence of former Code of Civil Procedure Section 441. 
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§ 431.40. General denial where amount involved $500 or less 

431.40. (a) In any action on which the demand, exclusive of interest, 

or the value of the property in controversy does not exceed five hundred dOllal 

($500), the defendant at his option, in lieu of demurrer or other answer, 

may file a general written denial verified by his own oath and a brief 

statement, similarly verified, of any new matter constituting a defense. 

(b) Nothing in this section excuses the defendant from complying with 

the provisions of law applicable to a cross-complaint, and any cross-

complaint of the defendant shall be subject to the requirements applicable 

in any other action. 

Comment. Section 431.40 continues the provisions of former Code of Civil 

Procedure Section 437b except that the relaxed requirements under the former 

section for counterclaims (now asserted as cross-complaints) are not continued. 
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§ 431.50. Pleading exemption fram liability under insurance policy 

431.50. In an action to recover upon a contract of insurance wherein 

the defendant claims exemption from liability upon the ground that, although 

the proximate cause of the loss was a peril insured against, the loss was 

remotely caused by or would not have occurred but for a peril excepted in 

the contract of insurance, the defendant shall in his answer set forth and 

specifY the peril which was the proximate cause of the loss, in what manner 

the peril excepted contributed to the loss or itself caused the peril in-

sured against, and if he claim that the peril excepted caused the peril 

insured against, he shall in his answer set forth and specify upon what 

premises or at what place the peril excepted caused the peril insured against. 

Comment. Section 431.50 is the same as former Code of Civil Procedure 

Section 437a. 
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§ 431.60 

§ 431.60. Recovery of personal property 

431.60. Hhen, in an action to recover the possession of 

personal property, the person making any affidavit did not truly 

state the value of the property, and the officer taking the 

property, or the sureties on any bond or undertaking is sued for 

taking the same, the officer or sureties may in their ans',er set 

up the true value of the property, and that the person in whose 

behalf said affidavit was made was entitled to the possession of 

the same "Then said affidavit was made or that the value in the 

affidavit stated was inserted by mistake, the court shall disre

gard the value as stated in the affidavit and give judgment accord-

ing to the right of possession of said property at the time the 

affidavit was made. 

Comment. Section 431.60 is the same as former Code of Civil Pro

cedure Section 437d. 
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§ 431.70. Set-off 

431.70. Where cross-demands for money have existed between persons 

.,L any point in time ~rhen neither demand "as barred by the statute 

of limitations, and an action is thereafter commenced by 

one such person, the other person may assert in his answer the defense of 

payment in that the two demands are compensated so far as they equal each 

other, not;rithstsnding" that an independent action asserting his claim 

would at the time of filing his answer have been barred by the statute of 
limitations. If the cross-demand would otherwise be barred by the statute 
of limitations, the relief accorded under this section shall be limited to t" 

value of the relief granted to the other party; Neither person can be de

prived of the benefits of this section by the assignment or death of the 

other. The failure of a person to assert his cross-demand in a cross-

complaint amounts to a waiver of his cross-demand only to the extent pro

vided by Section 426.30. 

Comment. Section 431.70 continues the substantive effect of former Code of 

Civil Procedure Section 440. Section 431.70, however, is expressly limited to 

cross-demands for money and specifies the procedure for pleading the defense 

provided by the section, thus preserving the historical purposes of the statute. 

See generally Comment, 53 Cal. L. Rev. 224 (1965). The last sentence i6 included 

to eliminate any possib~e inconsistency between Section 431.70 and the compul

sory cross-complaint provision (Section 426.30). When a cross-demand is otherwise 

barred by the statute of limitations, no other action may be had on it except by 

way of set-off as provided by this section. If, however, the cross-demand is sti~ 

viable and the party asserting it claims any part of it in excess of the claim 

against him, he may make his claim by way of cross-complaint, and he must do so 

where his cross-demand arises out of the same transaction as the claim against 

him or his claim for excess will be extinguished under Section 426.30. For furthe 

discussion, see Friedenthal, The Need to Revise California Provisions Regarding 

Joinder of Claims, Counterclaims, and Cross-Complaints 56-60 (mimeographed draft 

" 
1970) • 
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§ 432 (Repealed) 

Sec. 18. Section 432 of the Code of Civil Procedure is repealed. 

432,--I~-~ae-eem~~B~-iB-ameBaea,-a-ee~y-e~-~ae-ameBameB~6-m~s~ 

as-ameaaea-~e-ee-f~lea,-aaa-a-ee~y-ef-~ae-ameBameBts-eF-ameBaea-eem-

aRsweF;-ae-iB-etaeF-esses, 

Comment. Section 432 is continued without change as Section 471.5. 
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CCP § 433 

§ 433 (Repealed) 

Sec. 19. Section 433 of the Code of Civil Procedure is 

repealed. 

433~--WBeR-aRy-ef-tke-matteps-R~epatea-~R-Seet~eR-43Q-ae 

set-a~~ap-~~R-tke-faee-9f-tke-e9~~Rt1-tfte-ee~eet~ea-may-fie 

takeR-ey-aaswep~ 

Comment. Section 433 is superseded by subdivision (b) of Section 430.]0. 
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CCP § 434 
§ 434 (Repealed) 

Sec. 20. Section 434 of the Code of Civil Procedure is 

repealed. 

sees-Ret-state-faete-e~f~eieBt-te-eeBstit~te-a-ea~se-ef-aet~eB. 

Comment. Section 434 is superseded by Section 430.80. 
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Sec. 21. A new chapter heading is added immediateq preceding 

Section 435 of the Code of Civil Procedure, to read: 

CHAPTER 4. MOTION TO STRIKE 

§ 435. Motion to strike 

Sec. 22. Section 435 of the Code of Civil Procedure is amended 

to read: 

435. (a) As used in this section, "complaint" includes a cross-

complaint. 

he is allowed to answer a complaint , either at the time he demurs to 

the complaint, or without demurring, may serve and file a notice of 

motion to strike the whole or any part of the complaint. The notice of 

motion to strike shall specify a hearing date not more than 15 days from 

the filing of seia the notice, plus any additional time that the aefeBSast 

party, as mOving party, is otherwise required to give the I'±.aiBUff 

other party. If aefes6ap.06 a party serves and files such a notice of 

motion without demurring, his time to answer the complaint sHail-Be is 

extended and no default may be entered against him, except as provided 

in Sections 585 and 586, but the filing of such a notice of motion shall 

not extend the time within which to demur. 

Comment. Section 435 is amended to make its provisions specifically appli-

c~ble to cross-complaints. With respect to a cross-complaint that would have 

been a cross-complaint under prior law, Section 435 continues prior law under 

former Code of Civil Procedure Section 442. Section 435 also makes clear that 

a motion to strike may be directed to a cross-complaint that formerly would 

have been asserted as a counterclaim in the answer. 'The prior law was' ,'';;-:' 

not clear. But see· Code Civ. Proc. § 453 (striking sham or irrelevant answer). 
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Sec. 23. The heading for Chapter 4 (commencing with Section 437) 

of Title 6 of Part 2 of the Code of Civil Procedure is repealed. 
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CCP § 437 
§ 437 (Repealed) 

Sec. 24. Section 437 of the Code of Civil Procedure is 

repealed. 

43t~--~Be-aBswe~-ef-~Be-aefesaaB~-aBall-eeBta~Bt 

1~--A-geBeFel-eF-8~ee~f~e-Qe~el-ef-~Be-ma~e~~el-elle@8~'eBS 

ef-tBe-ee~leiBt-eeBt~eveF~eQ-~-~Be-aefesaaBt~ 

~~--A-8~atemeBt-ef-aBY-Bew-mat~eF-eeBs~it~~iBg-a-aefeBae-eF 

e~~enleu.T 

Bxee~t-iB-d~Bt~ee-e~ts1-if-tBe-eem~leiat-&e-vepifieQT-tA9 

aeHiel-ei-tBe-elle~t~eBB-eeBtFeveF~ea-~Bt-&e-maae-p9Bitivelyr-e~ 

aeeepaiag-te-tBe-iBfepmetiea-&Ba-eelief-ef-tae-aefeRi9at.--If-~a 

aefesaaBt-BaB-Be-iBfePme~ieB-eF-eelief-~~eB-tRe-8~Pde8t-~ffie1eat 

te-eae81e-Bu.-te-eB6WeF-aB-alle~~ieB-ef-tBe-e~laiat7-Be-may-se 

etete-iB-Bie-aB8weF1-eR4-~laee-aiB-aeRial-eB-~kRt-gp9~a.--~ 

aeeiele-ef-tBe-ellegetieBB-eee~F8veFtea-saY-8e-atatea-sy-pefepeaae 

te-8~eeifie-~FBgFe~BB-ep-~Ft8-ef-tBe-e~laiR~t-ep-8y-exppees 

eamieeieB-ef-eeFteiB-elle~t!eBB-ef-tae-e~la!Bt-wita-a-geReFal 

aeBiel-ef-ell-ef-tBe-ellegat!eB8-Re~-se-aQm!ttea;-ep-8y-aeRial-af 

eepte!B-elle~t!eBe-~~eB-!Bfe~~ieB-aRa-Bel!ef1-ep-fep-leek-ef 

~ff!e!eRt-!efeFmetiea-eF-Belief1-witB-e-geRepal-aeRial-ef-all 

ellegat!eBe-Bet-ee-QeRieQ-eF-eK~Feaely-aQm!t~eQ.--lf-tBe-e~la!Rt 

ee-R8t-veFif!ea,-e-geBeFel-QeRial-iB-eHff!eieBt1-8~t-eRly-F~ta-iB 

iee~e-tfte-ma~eFial-ellegatieRe-ef-tBe-ee~le!B~. 

Comment. Section 437 is superseded by Section 431.30. 
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CCP § 437a 

§ 4378 (Repealed) 

Sec. 25 Section 437a of the Code of Civil Procedure is 

repealed. 

~'Ta~--!~-a~-~etion-to-reeo~e~-~poa-~-eentraet-e¥-in5~aaee 

whereia-the-defendaat-eia~-exemptiea-from-liaeility-~eft-the 

groand-t~t,-alth~gb-the-p~eximate-ean5e-of-the-ioeB-wae-a-peri1 

±asured-a~±ast;-the-loBs-waB-remotely-eauBed-ey-er-wenid-ftot-~Ye 

oeeurred-eut-fe~-a-per±i-exeepted-ia-the-eoat~aet-ef-ia~~aaeo; 

the-ae¥eaaaat-5hall-in-fti6-aft5We~-6et-¥e~ft-aaa-B~eeifr-~e-~e~ 

wftieh-wa6-the-~reKtmate-eaa6e-ef-the-le56;-iB-Wftat-Eeftfter-the 

~eril-exee~tea-eefttrieatea-te-the-le56-er-iteelf-eaa6ea-tae-~eril 

iftearea-a§aiftst1-aaa-if-ae-elatm-that-the-~e~il-eKee~tea-eaaeea 

tha-~e~il-ift5area-a§a!Bst;-ae-5ftall-ift-ais-aftswer-set-ferta-ani 

s~eifr-a~ft-wftat-~remises-er-at-what-~laee-~e-~e~il-eKee~tea 

eaasea-tae-~ril-iaearea-a§aiBet~ 

Comment. Section 437a is continued without change as Section 431.50. 
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CCP § 437b 

§ 437b (Repealed) 

Sec. 26. Section 437b of the Code of Civil Procedure is 

repealed. 

Comment. Section 437b is superseded by Section 431.40. 
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CCP § 437c 

Sec. 27. A new chapter heading is added immediately preceding 

Section 437c of the Code of Civil Procedure, to read: 

CHAPTER 5. SUMMARY JUWMENTS 

§ 437c (Amended) 
Sec. 28. Section 437c of the Code of Civil Procedure is amended 

to read: 

437c. In superior courts and municipal courts if it is claimed 

the action has no merit, or that there is no defense to the action, 

on motion of either party, after notice of the time and place there-

of in writing served on the other party at least 10 days before such 

motion, supported by affidavit of any person or persons having knowl-

edge of the facts, the answer may be stricken out or the complaint 

may be dismissed and judgment may be entered, in the discretion of 

the court unless the other party, by affidavit or affidavits shall 

show such facts as may be deemed by the judge hearing the motion 

sufficient to present a triable issue of fact. A judgment so enter-

ed is an appeala.ble judgment as in other cases. The word "action" as 

used in this section shall be construed to include all types of pro-

ceedings. The word ~aBBWe!!'~ "complaint" as used in this section shell 

be construed to include a e~~e!!'e~a!m-BBi cross-complaint. The 

phrase "plaintiff's claim" as used in this section includes a cause 

of action, asserted by either plaintiff or defendant, in a cross-

complaint. The filing of a motion under this section shall not ex-

tend the time within which a party must otherwise file an answer, 

demurrer , cross- complaint, or motion to strike. 
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CCP § 437c 

The affidavit or affidavits in support of the motion must con

tain facts sufficient to entitle plaintiff or defendant to a judg

ment in the action, and the facts stated therein shall be within the 

personal knowledge of the affiant, and shall be set forth with partic

ularity, and each affidavit shall show affirmatively that affiant, if 

sworn as a witness, can testify competently thereto. 

The affidavit or affidavits in opposition to said motion shall 

be made by the plaintiff or defendant, or by any other person having 

knowledge of the facts, and together shall set forth facts showing 

that the party has a good and substantial defense to the plaintiff's 

aeUes ~ (or to a portion thereof) or that a good cause of action 

exists upon the merits. The facts stated in each affidavit shall be 

within the personal knowledge of the affiant, shall be set forth with 

particularity, and each affidavit shall show affirmatively that the 

affiant, if sworn as a witness, can testify competently thereto. 

When the party resisting the motion appears in a representative 

capacity, such as a trustee, guardian, executor, administrator, or 

receiver, then the affidavit in opposition by such representative 

may be made upon his information and belief. 

If it appear that such defense applies only to a part of the 

plaintiff's claim, or that a good cause of action does not exist as 

to a part of the plaintiff's claim, or that any part of a claim is 

admitted or any part of a defense is conceded, the court shall, by 

order, so declare, and the claim or defense shall be deemed estab

lished as to so much thereof as is by such order declared and the 

cause of action may be severed accordingly, and the action may pro

ceed as to the issues remaining between the parties. No Judgment 
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CCP § 437c 

shall be entered prior to the termination of such action but the 

judgment 1n such action shall, in addition to any matters deter

mined in such action, award judgment as established by the pro

ceedings herein provided for. A judgment entered under this sec

tion is an appealable judgment as in other cases. 

Comment. The amendments to Section 437c merely conform the section to 

the revisions made in the provisions relating to pleading. 
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CCP § 437d 

§ 437d (Repealed) 

Sec. 29. Section 437d of the Code of Civil Procedure is 

repealed. 

431aY--WBeR1-iR-aR-ae~~eR-~e-~eeve~-tae-~e66e66ieR-e~-~ep

eeR81-~re~ep~Y1-~e-~e~6eR-mekiag-aBY-affiaavi~-a~a-Re~-t~ 

e~te-~ae-valae-e~-tae-~Pe~~Y1-aaa-~ae-effiee~-takiRg-~ae-~~9p

epty;-e~t8e-BR~~ie6-eR-aBY-eeRa-e~-~e~~kiRg-~6-BRea-fe~ 

~akiag-~ae-Baee,-tae-effiee~-e~6R~et~es-may-iR-taei~-aRBWeP-Bet 

~~-tae-t~e-valRe-ef-tae-~re~~Y1-aRa-taa~-tae-~ePBeR-ia-waeBe 

eeaalf-Baia-a~~aavit-waB-meae-waB-eRtitlea-te-tae-~6BeBBieR-e~ 

tae-same-WaeR-8aia-a~iQavit-was-meae7-eP-tSat-tRe-valRe-ia-tSa 

a~fiaavit-Btatea-wae-iBBe~ea-ey-mietake,-tae-eeRP~-Baall-ais~e

gs~-tRe-ValRe-as-B~tea-iB-t8e-affiaavit-aBa-give-dRagmeRt 

aeee~~ag-te-tRe-~igBt-e~-~e88eS8~eB-e~-B8ia-~F9~e~ty-at-tRe-time 

tae-af~iaav~t-waB-maaey 

Comment. Section 437d is continued without change as Section 431.60. 
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§ 438 
§ 438 (Repealed) 

Sec. 30. Section 438 of the Code of Civil Procedure is repealed. 

Comment. Except for the last proviso, Section 438 is superseded by 

Section 428.10. The last proviso is omitted as unnecessary since it merely 

duplicated Section 1048. 
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§ 439 (Repealed) 

Sec. 31 

§ 439 

Section 439 of the Code of Civil Procedure is repealed. 

439.--I~-taQ-QQ~&RQ3Rt-gm~ta-tQ-&&t-~-a-gQ~t&~gla~~QR-a 

ee~e-arieiftg-o~t-ef-tae-tran8ee~io~-set-~arth-ia-tae-eompiaia~-as 

the-fe~aatiea-6f-~he-~laiatiffls-ela!m1-ae!~heF-He-aeF-B!s-assigsee 

eaa-a~erwerd8-maiataia-aa-aetiea-agaia8t-the-piaiati~f-theFe~eF~ 

Comment. Section 439 is superseded by Sections 426.30-426.50. 
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§ ~o 
§ 440 (Repealed) 

Sec. 32 Section 440 of the Code of Civil Procedure is repealed. 

Comment. Section 440 is superseded by Section 431.70. 
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§ 441 
§ 441 (Repealed) 

Sec. 33' Section 441 of the Code of Civil Procedure is repealed. 

441T--ANSWKR-MA¥-9~Al~-8~h-9~QYWP8-~-~~gw~g~--~~~ 

aBswe7-eBe-e7-me7e-ef-~ae-geve7al-eawse9-ef-ae~~eB-s~a~ea-ta-~ae 

Comment. The first sentence of Section 441 is superseded by Section 

431.3C(b)(2) and Section 428.10. The second sentence is superseded by 

Section 43l.30(f). The last sentence is superseded by Section 430.30(c). 
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§ 442 
§ 442 (Repealed) 

Sec. 34. Section 442 of the Code of Civil Procedure is repealed. 

~~E.--WhefteYer-~fte-de~ft~aa~-see~s-alli~~ive-~eliel-agaiRe~-a&y 

Comment. Section 442 is superseded by Article 4 (commencing with Sec-

tion 428.10); the portion of Section 442 relating to the motion to strike is 

continued in Section 435 as amended. 
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§§ 443 and 444 (Repealed) 

Sec. 35. Chapter 5 (commencing with Section 443) of Title 6 of 

Part 2 of the Code of Civil Procedure is repealed. 

Comment. Chapter 5, consisting of Sections 443 ani 444, is superseded 

by the provisions indicated below, 

Note: 

Old Section 

443 

444 

New Provision 

Sections 430.40, 430.50 

Sections 430.10-430.30 

The repealed sections read as follows: 

443, The plaintiff may within ten days after the 
service of the answer demur thereto, or to one or more 
of the several defenses or counterclaims set up therein. 

444. The demurrer may be taken upon one or more of 
the folla>Ting grounds: 

1. That several causes of counterclaim have been 
improperly joined, or not separately stated; 

2. That the answer does not state facts sufficient 
to constitute a defense or counterclaim; 

3. That the answer is uncertain; "uncertain", as 
used herein, includes ambiguous and untelligible; or 

4. That,where the answer pleads a contract, it 
cannot be ascertained from the answer, whether or not the 
contract is written or oral. 
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§ 462 

§ 462 (Repealed) 

Sec. 36. Section 462 of the Code of Civil Procedure is repealed. 

4e2T--AbhE9A~IQNS-N~-~EM~7-Wygw-~g-B~-~~-~~ygT--~-ig-B~ 

BBBMK9-8QN¥R~EBT--Ev.ery-ma~eF!al-allega~i6H-ef-~ke-ee~lBiB~7-Be~ 

eea~FeveF~ea-ey-~ke-Ba5weF;-mH5~;-feF-~ke-~~e5e5-ef-~ke-BetieBy-e8 

~akea-a5-tFHet-tke-5~atemeat-ef-aay-aew-mat~eF-i8-~ke-8B8Wep7-iR 

Bveiaaaee-eF-e6a5~!~H~iag-B-aefeRBe-eF-eeH8~ep-ela~7-m~8ty-es-tke 

tFiBl;-ee-aeemea-e68tFeveFtea-By-~ke-~~e8ite-~~YT 

Comment. Section 462 is superseded by Section 431.20. 
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§ 463 
§ 463 (Repealed) 

Sec. 37. Section 463 of the Code of Civil Procedure is repealed. 

~3.--A-~~gRIAb-A~~gA~;gW-yg~;~Y.--A-ma~e~ia~-a~~ega~ieB-iB-8 

Comment. Section 463 is superseded by Section 431.10. 
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- § 471. 5 

§ 471.5. Amendment of complaint; filing and service 

Sec. 38. Section 471.5 is added to the Code of Civil Procedure, 

to read: 

471.5. If the complaint is amended, a copy of the amendments 

must be filed, or the court may, in its discretion, require the 

complaint as amended to be filed, and a copy of the amendments or 

amended complaint must be served upon the defendants affected thereby. 

The defendant must answer the amendments, or the complaint as amended, 

within ten days after service thereof, or such other time as the court 

may direct, and judgment by default may be entered upon failure to 

answer, as in other cases. 

Comment. Section 471.5 is the same as former Code of Civil Procedure 

Section 432. 
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Code of Civil Procedure Section 581 (Conforming Amendment) 

Sec. 39. Section 581 of the Code of Civil Procedure is amended to 

read: 

581. An action may be dismissed in the following cases: 

1. By plaintiff, by written request to the clerk, filed with the 

papers in the case, or by oral or written request to the judge where there 

is no clerk, at any time before the actual commencement of trial, upon 

payment of the costs of the clerk or judge; provided, that a-eeaatep-elate 

kaS-Ret-geeR-set-~~,-ep affirmative relief has not been sought by the 

cross-complaint eP-aR8W9P of the defendant. If a provisional remedy has 

been allowed, the undertaking shall upon such dismissal be delivered by 

the clerk or judge to the defendant who may have his action thereon. A 

trial shall be deemed to be actually commenced at the beginning of the 

opening statement of the plaintiff or his counsel, and if there shall be 

no opening statement, then at the time of the administering of the oath 

or affirmation to the first witness, or the introduction of any evidence. 

2. By either party, upon the written consent of the other. No dis-

missal mentioned in subdivisions 1 and 2 of this section, shall be granted 

unless upon the written consent of'the attorney of record of the party or 

parties applying therefor, or if such consent is not obtained upon order 

of the court after notice to such attorney. 

3. By the court, when either party fails to appear on the trial and 

the other party appears and asks for the dismissal, or when a demurrer is 

sustained without leave to amend, or when, after a demurrer to the com-

plaint has been sustained with leave to amend, the plaintiff fails to amend 

it within the time allowed by the court, and either party moves for such 

dismissal. 

-84-



(~ Code of Civil Procedure Section 58; 

4. By the court, with prejudice to the cause, when upon the trial 

and before the final submission of the case, the plaintiff abandons it. 

5. The provisions of subdivision 1, of this section, shall not pro

hibit a party from dismissing with prejudice, either by written request 

to the clerk or oral or written request to the judge, as the case may be, 

any cause of action at any time before decision rendered by the court. 

Provided, however, that no such dismissal with prejudice shall have the 

effect of dismissing a eeYRte~elate-eF cross-complaint filed in said 

action e~-e~-ae~~iviRg-~ae-ae~eRaaR~-e~-a~~iFmative-~elie~-seyga~-BY-Ris 

aRswe~-taeFeiR. Dismissals without prejudice may be had in either of 

the manners provided for in subdivision 1 of this section, after actual 

commencement of the trial, either by consent of all of the parties to 

the trial or by order of court on showing of just cause therefor. 

Comment. The amendment to Section 581 deletes the reference to "counter

claim" and to seeking affirmative relief in an answer. Counterclaims have 

been abolished; claims that formerly were asserted as counterclaims (in the 

answer) are now asserted as cross-complaints. See Code of Civil Procedure 

Section 428.80. Affirmative relief may not be sought by answer; rather, where 

affirmative relief is sought in the same action on a cross-demand, it must be 

done by cross-complaint. See Sections 431.30, 431. 70, and the Comments to 

those sections. 
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Code of Civil Procedure Section 626 (Conforming Amendment) 

Sec. 40. Section 626 of the Code of Civil Procedure is amended to read: 

elatm~ When a verdict is found for the plaintiff in an action for the re-

covery of money, or fep-tae-aefeBaaBt,-waee-a-eeYBtep-el~!m when the claim 

of a party who has asserted a claim for the recovery of money in a cross-

complaint is established, eKeeea~eg-tae-aee~Bt-ef-tae-~la~Btiff!s-elatm-as 

estasl!saea, the jury must also find the amount of the recovery. 

Comment. The amendment to Section 626 substitutes a reference to "cross-

complaint" for the former reference to "counterclaim" and makes other conforming 

changes to reflect the fact that counterclaims have been abolished and claims 

formerly asserted as counterclaims are now to be asserted as cross-complaints. 

See Code of Civil Procedure Section 428.80. 
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Code of Civil Procedure Section 631.8 (Conforming Amendment) 

Sec. 41. Section 631.8 of the Code of Civil Procedure is amended 

to read: 

631.8. After a party has completed his presentation of evidence 

in a trial by the court, the other party, without waiving his right to 

offer evidence in support of his defense or in rebuttal in the event 

the motion is not granted, may move for a judgment. The court as trier 

of the facts shall weigh the evidence and may render a judgment in favor 

of the moving party, in which case the court shall make findings as pro-

vided in Sections 632 and 634 of this code, or may decline to render any 

judgment until the close of all the evidence. Such motion may also be 

made and granted as to any e8aHteFeia~-8F cross-complaint. 

If the motion is granted, unless the court in its order for judgment 

otherwise specifies, such judgment operates as an adjudication upon the 

merits. 

Comment. The amendment to Section 631.8 merely deletes the reference to 

a "counterclaim." Counterclaims have been abolished; claims that formerly 

were asserted as counterclaims are now asserted as cross-complaints. See Code 

of Civil Procedure Section 428.8C. 
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Code of Civil Procedure Section 666 (Conforming Amendment) 

Sec. 42. Section 666 of the Code of Civil Procedure is amended to 

read: 

666. If a ee~Btepe~aim; claim asserted in a cross-complaint is 

established at the trial ;-eKeeea-;ke-p~aiBti~~~s and the amount so 

established exceeds the demand of the party against whom the claim as-

serted in the cross-complaint is established , judgment for the ae~eBaaBt 

party asserting the cross-complaint must be given for the excess; or if 

it appear that the ae~eRaaRt party asserting the cross-complaint is en-

titled to any other affirmative relief, judgment must be given accordingly. 

When the amount found due to either party exceeds the sum for which 

the court is authorized to enter judgment, such party may remit the excess, 

and judgment may be rendered for the residue. 

Comment. The amendment of Section 666 deletes the reference to a "counter-

claim" and makes other conforming changes. Counterclaims have been abolished; 

claims that formerly were asserted as counterclaims are now asserted as cross-

complaints. See Code of Civil Procedure Section 428.80. 
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Code of Civil Procedure Section 871.3 (Conforming Amendment) 

Sec. 42.1. Section 871.3 of the Code of Civil Procedure is 

amended to read: 

871.3. A good faith improver may bring an action in the superior 

court or, subject to Section 396, may file a cross-complaint 8P-88~~ep-

ela~ in a pending action in the superior or municipal court for relief 

under this chapter. In every case, the burden is on the good faith 

improver to establish that he is entitled to relief under this chapter, 

and the degree of negligence of the good faith improver should be taken 

into account by the court in determining whether the improver acted in 

good faith and in determining the relief, if any, that is consistent 

with substantial justice to the parties under the circumstances of the 

particular case. 

Comment. The amendment of Section 871.3 merely deletes the reference 

to a "counterclaim." Counterclaims have been abolished; claims that 

formerly were asserted as counterclaims are now asserted as cross-complaints. 

See Code of Civil Procedure Section 428.80. 
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Code of Civil Procedure Section 871.5 (Conforming Amendment) 

Sec. 42.2. Section 871.5 of the Code of Civil Procedure is 

amended to read: 

871.5. When an action 7 ~ cross-complaint T-9P-e9~~epeia!M 

is brought pursuant to Section 871.3, the court may, subject to 

Section 871.4, effect such an adjustment of the rights, equities, 

and interests of the good faith improver, the owner of the land, 

and other interested parties (including, but not limited to, 

lessees, lienholders, and encumbrancers) as is consistent with 

substantial justice to the parties under the circumstances of the 

particular case. The relief granted shall protect the owner of the 

land upon which the improvement was constructed against any pecuniary 

loss but shall avoid, insofar as possible, enriching him unjustly 

at the expense of the good faith improver. In protecting the owner 

of the land against pecuniary loss, the court shall take into 

consideration the expenses the owner of the land has incurred in 

the action in which relief under this chapter is sought, including 

but not limited to reasonable attorney fees. In determining the 

appropriate form of relief under this section, the court shall take 

into consideration any plans the owner of the land may have for the 

use or development of the land upon which the improvement was made and 

his need for the land upon which the improvement was made in connection 

with the use or development of other property owned by him. 

Comment. The amendment of Section 871.5 merely deletes the reference 

to a "counterclaim." Counterclaims have been abolished; claims that formerly 

were asserted as counterclaims are now asserted as cross-complaints. See 

Code of Civil Procedure Section 428.80. 
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c 
§ 1048.5 

§ 1048.5. Transfer to another court for trial when cross-claim severed for 
trial 

Sec. 43. Section 1048.5 is added to the Code of Civil Procedure, 

to read: 

1048.5. If a cause of action alleged in a cross-complaint, other 

than one described in Section 428.70, is brought solely against a 

person or persons who were not previously parties to the action before 

the court and such cause of action is severed for trial under Section 

1048, the court may, in its. discretion, in the interest of justice, 

transfer the cause to another court which would have had subject 

jurisdiction over it had it been asserted as an independent action. 

The court to which the transfer is made shall deal with the matter as 

if it had been brought as an independent action. 

Comment. Section 1048.5 is added to permit the court not only to sever 

matters for trial, but to sever matters into two independent acticna in 

order that it may then transfer part of the original action to another court. 

The power is limited strictly to a nonimpleader cause of action alleged in 

a cross-complaint against a person who is a stranger to the action. Once 

such a cause of action is severed for trial, so that any advantages of 

original joinder are lost, it may be unfair for the court to retain such an 

action. If so, the severed cause should be sent to the most convenient court 

having jurisdiction over it. Thus, if the cause alleged in the cross-complaint 

if brought as an independent proceeding would be one cognizable in municipal 

court, it shall be transferred to a municipal court most convenient to the 

parties, even though the original action is one in a superior court. 
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C~o1al Code Section 1201" 

ICIl'lh COlllrlll!lrc1al Codloo Section 1201, set out belCllf, contaill8 

various pro'lliatotl8 thllt :al.ght. be oonfol'll!td to refiect the re'Y1lioDt 

aada in the pleading rules. Howaver. ill vielf of the length of the 

section and in recognition of tn. fact that it i8' part of a tJn1fOl'a 

Act, the st&ft'~ reo_nds a~inst ~onf'tlnrlnc ':.he section. .. eat 

out tbll IMIction for your axasLnation and deoislon. we haft noted the 

pl'O"lisions that Il1I!Jrt. be conformed. 

I 1201. 0 ..... 1 ..... ltIu. 
Subject ", ..wltkmll. denni~ """tAlloed In tI>& OU~ueDt "h1_ of tlIla 

oodo which .'" applk-ule to III>O!dtlc dl.IIOI .... .,.. eha~ u.."",r. lQI4 unleel tile 
('OJ}. t other?!fM!' roqtlJret!I, in tbll code: 

(1) "Attloo" In tb. """"" ot a Judicial .. ~ In<iucll!& _powtIIt, _r
elallo • .. t~!t. 8ult In "'lwty "'lid aD1 otb.". _<IIl'lp in "bleb rtcIttt< are deter-
mined. . 

(2) .. AWlcyOO ptrt,. .... ttIDt.r4 Ii pal't$ entiUed to- !,aJ()rt to. f«Jledy. 

(3) .. A_ment~ ""'''''" tbe !la_In of the iH'rtlH I. hot •• f~od In their Ian· 
I<""K<' or b, impl1cation fro", other <1",_""", illdlldlllll <00 .... of .m.llIIIlor 
n ... ", of trade .1r OOU'" <or J>Ot1b11D.ll1<>1 .. provl4e<l lD tIllo ... (~I ... l2IlIi 
oJld22081, • Whetl>er all ..-moat baa lepl ""1\IOOCjIIeIl_ ill __ ned by the 

• 
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§ 1201 COMMERCIAL DODE , 

prol;"18ion~ oC thS. eodp, if appUcable; ottwrwl!ie by the law Hf ..ntrnl"'..; tllirl-tlon 
] lo.."i}. ICOIDJlare .. rontract..··) 

(4~ "Thlilk" rui'UUl'l fUi)' p.-rson £"ngalt!'fl In th'-~ tmA-ttlf.'S.<I' of bankln~, 
(~) "ll{'llr~l'" l1K'Ul~8 Lh(' Iwn:.on in ~ion of an ift:<-;rrumcnt, dOI",;:wl11 ., titJ..

or security l);:lYilhlt~ to. i)(>iH""r nr jndor~'d in blank, 

(H) "Bm of l.djn~" uw~m!'il a .t()('1UDC'nt ~'vljt"'ncin,g fh~ l'f>N'ipt or ~OOl" for jp
merit is,"lued by II 1ll.'fSOn j'llJ;aJ{ed In the hm.iJH.""NIl of trtln-~J,K'ltUng {)'t' rtl~-"""ftM .'1' 

gnod-s, tintl wbJ.ch, hy Us t~~rm~. (~vill('nCf':-: fh,> infA"ntJon III th.' i.~su(\t tliltt th,' I ,-;s,. 

l'nhUt~J um1t'r the ri.rrcnm1'T1t (H(~dlou 7403(41) h!llli ttw r:I~ht to ~ivr, holel:v ~!q. 
po~ ot th<- dOCUDlt'nt anr) the ~OOUI:! !t -l"Ov~'rs_ Dt"!lgHation of it ~1(K".lt'jj·nt h\' ~ ~ 
i8SUF~ M a "l.ill or htdi"ng" IS -e(}lldu~i,,(' ('v\(ktH).~ or SUf'b IntN1UOn. "niH oi lad· 
illg" In{'luili!fl an Ilir})ill, ".\trblU" fiK'ffll.S a doeulUent ... rrln« t.ol' air tTlnspDrt.fl 
tJon 8S a bUl ",r htdln~ <klt:s fot'" lJl.ril!~ or raU traftS!lM'totton. Aftd 1'11('1nt" .... .l,.' 
-corudgnn:(,flt llUU~ or aIr wnybIll. 

(7) ".Brand." hl,~h1(:!('1i. It &'paratel, 1.nc.).l"I!POI· ... tro fof'eiaD tJl'Ineb at a bank. 
(8) "ULird(~Ji tit l'""tQhlit~MI,g" Q fact UlCitnB tb.c- burtl('11 fof perRuading tlw ttld" .ff 

tact thllt Uw "xistt.·n{'l~ ot lhe fn('t 1"8 more l)robttbte th.fl.n its noncdbteoc-e. 
WJ "au~'\'r in nrdlmlry ('tHH'lW.~ of blt9hwss·· mca.n~ it. Pf'rson who In good lllith. · ..... t 

,,·itlWUl kUl),\'II.'d~ that ttll' !o!!llc w him is in ,·iolIlUun or the ~wlK'r~hip. rl:ehhl Of" 
eeeurit)' intC'fC>tt of il Ultnl puTty ;1) the iCOOds llUJs in ordlnar, {'1)ur~ trotn a JX'r· 
IOn in tlH~ hUiij.in(~~ Ilf ~('lIIr..-: !toolhi of that 'khld but does not Include ft pa.wnbN~k'·J. 
"Buying" mil)'" he for ('f~h or by (');t'haugr- of other property or Oil ~·~Irt~t ur un· 
IeClu'l'd ('"f'('dit and im'lud('i!J rt'("("iving g-ooda or dCKUrllCntl:l of titlf.~ Hilder ft ]\'" 

<':si-sllng ooutl'1lH for snit': bitt diX"'S 11M: lndudt' u transfer in bulk (lr n.~ "'" /· .. :1_1 
rOt or in tot.al -or pBrtlal :.atistaction or a IDODPy dt·l.-t. 

nO} "eonspicl1ot..tI'!." .0\ krm or clatl9{l' i5' -ooneptco.OU8 wb<!D It iii so written tbat 
III rNlI!OOnlth],-, Pl'r~!l RKalulU ",,'hom it is to oper.aW aright to.. hD\'e noUi't"lt it. l\ 
)l1"iotoo h(,Adir~ in f'llpit.a]s (tu,; Non:e;GOTM,aUt BII.L OF LADtXQ) iii con· 
filpl('1wu!!1. J.Rnguagf' In tbof.' body of B form !s "'l'OllIIPle'llOUJf" It tt i. ht lo11i ..... t .... 
orh(,f ('Olltr.Hslinu t3-1K' Of' 'Color. UHt In Ii n.')~nun any stated term· i8 "eonlipicuOWI." 
Wh{'ib\~r a. terro or cl.au~.· i"li "roMph .. ·uou1f' or not is lor ilect&lon. br the l'f*tt. 

OU ··U ... tt'AC't'· mMl'llA the total l~l!.al obhgatton whkh resolts tMm the parties' 
ngr'1~'u:ten[ :U.J Mt<-'<:h'(l hy thi~ f'od(' and 811)' 1)ther appUCllbk!- rulH of la\\, lj ',,,,,. 

pan~ ··f=.gr('('ml·!;t") 
(12~ "CredHor" ·iac.ludeB .e. .-..rllltu! CI'eI.Utor, a !i<'CUrro creditor, a Uen crt'dltor 

ond .ny l"epl'l"fl('Ut.n.Uvc> of .:rt'ilit.ot., ilidu(Ung &n a.86iInoo to-r the benefit of credl
tut'S, a trust('(~ !n ban.l!:Ttlptt.V. a rt'reft"I'l'" III ('(tufty antl an expr:utor or adalntftra
tor of an iHsol ",",'fit li(Lbwr':s or QI4SQ1;110I"':g !'lLtM£", 

0·3) H!)!'!;.'o(htM" irH'hHl{'~ R. l)("r.K)n tn tbe position u( d(>!,Iru,ht.nt in .a ('f()fliSoUl""; "WI 

or f"HUnti-'f"d~im. 

n4) "ndh·t't""y" wlrh res~t to iD~trurur.'nts. documents ot tltl<" chnuel Pftil{!-t ~lr 
.f!l"CtJf'itff·!-; m'.'iHIl-l: \'ohmtRl"y tTJlfllitft't" {)f pos.~'$ion, 

t1~;) "noelmll'lIt or Hth~" inelud('~ hill of hlding, (lock \\'orrant, dock l"t"Cc-lpt. watr~· 
IIf.\.:-\(' n'('Clpt, Ilin r1('ket. N>mprt-s."- J\'("{'ipt., !wd nblo lmy (}t~r dOc..'\lment wblrh in 
til,· l",'lml'lr ~'U!H'~I·· of Im$im··~s Ill' fi n~.O(·tn.: is tft'at('d l-i~ tHtPQ"a.h~l:r (·l'"hi~Y ... dnK that 
tlw }wr,:"'tU I'Mit l!"it 11~ldN nh' rt .. )('\.nwHt CA('Ninn 14ll.1U)) hAS the right to ret.'t·jVf'. 
Iwid 8mi tli"'loo . ..-;,' of tli~ (l,){'umem .un,! tb.(> goofU it rover!'!. To be B docuutMrt of 
tHlf" Q d(t('!HlWnl mu~t JlUl1)Ort tH he- i~ue.:l h)' ft blli'we nnd purport. W ('I[n'('r p;0«1tb 
In the· bnn("i'·~ fJO~:~('MRton wlJl.eh are ('-1t1~r hlf'nUfiM Of" 1\1"(' fnngihlt~ VOot"tion~ of an 
hlt'lltlrl.('d rna~1S_ 

n~n "FDUlt'· m~'9nJl: ","T011(fnl ::'1.('1', OmlAAJOn fH' bnl 1wh, 
n7~ "1o'uH!1'lhil'·· wtn, n'~t tn. gMorh~ or ~·('tltit.i('ri. m("an!ll gflfldR. {lot" !4r<"flriUes of 

whidt !wy IH.!! j:;;, h:. Imtm'\' -or U~~iK(' (It" trsdi', the Pllulntli'lit of any othN' JUre 
!Wit. e'ml,lR wbi!~b a,(' nflt (1)l1~ihj'(, R1HlH Ot' ,,,,,·rued fuoA:ihlt· rot" tM Pt1~ 
of thifl·-;.o;ie~-lt~:lf~nrthht-·-;-~nth~;-;PQi1I(,·'lli,r agroclU£'nt ()r dotnUlrllt uullk~ 
111111;,:-;m.r·-;:;:a-r-;,;rn~':--;:'~"J\'a !1,;;t7·~-·'----·---·~-----~--

-(l~~lirt;·" nwftll~-fr.t.;-;;rto~'rr or etmnt.(1r1('ttlng. 
nUJ "G,,.mj hUh" uwan~ tu.:m • ..,~ty tn f:H·t In th(' condtlf't ,if trlll1~RctjOlt ro~·Tned. 

• 
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(20) "Holde-r" mi~lnB a lid'son who i:>l -ttl: j)o~HSton of a (l6<'um"nt of tlt-le or AD 
1:l11lrnrnl'llt or an inY+>M-!llu-nt lq''''lrhy ~~rfiwn. l~BUM or ll}d,)rl:-tE"f! to bim 01' to lrts 
rdN" or to Lea reI' or In hlank, 

f.!l) To "h(llj(!T" i~ W l'8Y or !~1 .!t{'('('pt und Pi}", 01" ~'ili"rl' a \~.<dli Mil ~n~:::; to 
·uft"baso ... or- \11;!<('otlur:R (ll'ntr f'f~nlf'l;r)lJl{ \f"!tli (hi' !<-rmg (If tlu~ crt'dlL 

{22,\ "lnSfllvl'Dc-y proc,,-"C(tlnp" In{'itltko~ any fLm;i./tJlnWl1t tOf' tlH~ bi!nt'ti[ o-r ("rcd!oofl. 
" othvr pl'QoCt!Cdlnp lnh'-o..:kd in Uj-llrtdQ!(~ (lr rdulhlHlaw t!w ~tat{!" i}l tile persnn 
nV611'i.'(j, 

{2j) A pe~n is "~n~}!VeHt" who p~Uv..:'r h:ll'8 ('t!1lSor'0: tu s~a, bi:a w.-bts In th~ urd.i
:ary COlin.;(! fit husifiMIi! M- ('IUHlot pal bis di'l.t. &$ Ut(·y ~{:'QtYle- due (It is. InHOh'{':Qt 

within Wt" lwanlng I)t t~ !c-dt-'nl "banirruptty la.w. 
(24) "MODo')"" m~.IU1S fi m-NJlum Bf f:x~'hlinl(t'" 8~~t1mrjoz;ed or Jljlvpted by It dotnesth: 

ttl' tOrt· lID gov{>rnment aFi • {H\rt of l~ ("H·f'I':~~'. 

{2:'i} A pel"SOR halo:'!. "n..:>t!{'(''' or a tac~ w.f;('n 
(a) He has .actual icooWI ... "'d¥ii' of it; GT 
nu U~ hes rec"1;+~"(od a TIDttC'(' or notiflt'athm of it: ur 
(r) ,."rom 1.11 the fact-R fwd tiWUIlHdanor!! klJown to bim it too time In quest:Wn 

he bu 1'f'&!Wn h) know thllt It ('xil!lt3, 
A pt"l1"G1I ;'knn",'s'" or hal!! "kuowh,'(lj."C''' .or a fa.ct wben h~ bas. actual knowledge 01 
it. "VJIK'O'H'r" or "h~ftnJ" or I!\ word or phri'l8f.: of similar lmpnrt ref~~ to knowledl'e 
rather than to n~!loon to. know, Th(" thnr' :!lind cirrn:mBlent,e:s under whl("h a 'notlt'e OJ' 
aotltlc&tl,m may ~Ilne to t}("' effect he arc not detnmhled by tbis rode. 

(26) .A. person .. "noUtieil" ur ",gives" a notkoe or- nutlfketlon to anotfteo,r br taklnc 
~h st-epio 81 rna, be- n!a8Ot1ably required to Jntoi'ID tM. other In ordinary (!OQ,1'SC 

"b~tber or not 80ch other actlllllly ~ to koow ,,! tt. A pel'lOll "n:eeivea't a 
notice or n6t1neation 1VbP.n 

fa) It OODltll to lit. a.tteft1'JOD; or 
(b) It I. dul, dellven<! ot the pl.", of bUllIn .... tb ...... b which tile CODtract _. 

made or at auy ollwr pilate held out by biro .. !lie place tor ...... Ipt of ouch ....... 
nrunleatkOJl8. ' 

(21) Notl"" knowledge .... notl"" or nouneauun re<elT«J b]' aD _oalzatloD II 
ettertlve tor & po.rUcnlar tr."".etIOD rr"", tOO I ...... "boB It I. broUCht to t.he at
_on of tile Indlvldua' romIuctln, that tranoactlo/\, and In ""1 enDt from the 
t1_ wbeD It. 1f""k! hal'<> bee" brOOCht to IUs attelltloo It tbe ___ tlo" bad 
oemoed 4ue dlUgence. An ol'l(anlutlo~ curci ... due dIU_ If It "'oJDIa ..... 
~.uopabAe routines tor oorru:uunicatlnr ~,"nificant l,ntormatton tD tbe penon eon
dnctl~ the t ....... aetI<>n ""d thore I ..... ""nlble ""mpltance wllb tbe ..... tlnes. Due 
dtUrence dot's not n'Quire An bu1lvldU:ll .1'~Unl' rg~ ~ organization to eommunkst& 
Ibtonaatloll unle8l 8UCh <mnmunlcation 18 put {It hili f'l1rUl6f duttl!'8 fir un~ be 
hu reuon to kDOW of the trltlUMlon and that the UafttB:ctJOIi would be Ulate:rllll7 
attected by the Informotlon. 

(28) j·O:rpnlQ.tton~ JDclu~ a <XIrpcratJon, lo'terDJDt"nt or gorenuuental sub--
41vJalon or .p"ncy. busine88 tru'St. estatl;' tl'VlStt partnership or iUl5oCiation. two or 
meN ~n8 b."inc • jolnt (I.~ commOD hitereat. or any other ~I or commercial 
«>tIll. 

(2D) l&pa.rt,," U d!Runct from "'third partr .... Dlf'aM a PE"nu>n who baa engqed In 
• _<l:lon or made an .........,...ru wlthlD W. dh1 ...... 

(301 """"",a" I_elud .. on hldlvlduol or an o.,,,,,IUt!vll. Is... SOctlon 1102.) 
(32) "Pureho",," Includes Uking b7 86le. di!rount, ""g<>l.!.!lon, mortl&lO. pledle, 

Jkm, tuue or relRSUe, wttt or an,. other vohmtal"f transaction creattna aD lnte:rest 
In property. 

(33) ·"'Purchaser" .me..!U!l I- person who t.ket bl f.turcbaae. 
(31) "aemedy" m .... ".y ",,,,,,mol r1&ht to .. bleb .n _rleved party 10 .... 

titled with or witllont reAOrt to n tribunal. 
(3:5) If.Repreaentati~o'' Indu~ an !1gt~ljt. a9 ulnaer of a ootpOl'atlon or as&Dela· 

tioD. aQd a trustee, eX(>eutor or lulmJniatr&tor of III etdAte. oX' anr other peI1iOn 
empvweLed to act tor aDotbet'. 

(36) lIORlgbU" includes l"€'~t{'8. 

• 
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431} "Se-eurit;-' h;\(!t"('.:st'· m~'.tln~ all Jnt('l't'~t In J.il'i"sonllol PUIIJ{::rty {Ir fb.tureg wbleb 
8('("I ... H'{'~ P.uYlUt-ut or pc.'rformJ\!t{"I' {It JUt {~bli"aU{)ll 'l'h~ rNi!nt!(m or rt>&'.rvaUon of 
WI(~ h} :1\ .l:if'nfl-r {If ~HI)(I:!l toi.: wHhstHlltHng- ",Idpml'nr or delivery to tiH.: buyer (SCC~ 
Hun 2401' is iil.uitl'd !u l'f((.'"Ct tu ~ re:.wn'&tion of a '-w(·t,n'ity ifltel'Cst." 'l'lw· tl"r'm 
also. Illdu~k« nn.} inrcfi'!s.t of a in,y ..... r- of ft('r'OUlH;.;!, chll.Hd r.aJK1'r. of (~()fltrad dgbu 
whicb i~ t<uhjl'd to Ol\'lglt)O H. Th\.~ :4Pd"11'11 pr',("M:':ffy inten'l':: (,1 • IllIS~'r or goods 
on 1dcltHtkaHon 01 ~y(!h goods to a rontruct f!)!' sal.l· uu.h .. 'r .st.,.rl-on 25tH I~ not 
11 "security flltt'rl"St," hllt a huypt" mfty ~l~(j aequirl' a "J'<eC!lMtr Intt'r'('O!t" by ('Oil\'

plyJog with OI"J..,:;joll ;1, lInh.>!o!:!io,ft 1("<:l:s!' 01" ('oJlslgm.llC'nt ii!:l int(>lI~1c{l H.S st'turi17, 
l'C'lK'MrlltioH of UUf! th~~I'l~und~f' l~ mlr a "OC't'm'hy intl't'('n" but a Mnslgnmcnt la 
In an)' (lvC!ut !lub~'M to rh(' ftTl'wl.qimbl nn ermsl..-mnt"lIt gfi;ltt.:-. (8t ...... rlon 2.1' ..... .n. \Vbrtber 
o leaSt' is IHtPft,kit ft . ..; !!.;.\'CurUy i:. ~o tM..' dN~'rmiu('d bl (lu" tnct~ {)of ~eh '-'I.lM'; how" 
ever. (I) the induslon or 311 option [a purc-hruce UOl'"8 not of It~lf lIl:tlkc the lease 
one in[(~ndNl ' ... r ~'I·ur!ty. :arj(~ (b) .an ugT«.."'C'm{'<ut that upou t"ODlpH;WCl~ with tbe 
t4"nm; of the' 1~'Iltp;' the k-s&..oe shall IK't'ORle or luuJ the- option to 1)(>OO.ill(' t~ owner 
.of the .... 'PT61i('-rtf (or li.Q atldHlulIal ('HnshkrarlO1l or tor 11 llomiunl coludderaUun 
does mr.kc lh()' it-liS{! Gnt.' i"tNtd<.-d tor f!i.t!(:urft)'. 

(38~ "~nd" in ('!uJnf·diou vdth any writing or noU,,-' lUt."'8l!S t() ik'prwlt ln t~ 
lUali or Ch··U .... N· for trnn~m(s~loti b), urt~' ottwr ustlOl lDj'~U14 of commf.m'Ct~rj,q-ll wUb 
poiita.se or <,o"",t of tru.muniMd.i;;n lll'"m'ic.h:>d for find proJK'rl;~; ailt1n';>I~:d aDd h~ tb~ 
Ql8e -of Mn Im!:trUl1~.:J,t t~, »n addt'e."I'" ~f~d(if..'tl thl'n.:·un iH' oflu~ .. wi>;i;~ flg:fl"'(.'!l~ -or It 
therE' bt~ none to any adUfi'8!i rca80lI.H.hlf~ mu:h'f OJ!' cirl'Ultl"tIHll·f~. 'fhr- l'tX~'ipt 01 
any writing 01" nOli('(:l within the Hm"" at wbif'lI. it "-could Ila\"{' nrrh'(.ld it.poo}k.,ny 
S{>nt hu:!/. tht {"trec( Qf n prollCr !lendill". 

(,39, "Signed" !iwludes aJlY I>rrnl)(l[ 1~~('<'L\tt'~f 0"1 R"O~t""l hy R ~rt)' ''lith j)t('acnt, 
Intention to auth(~nt leate.u wriUfI*,. 

~4(jj "Surety" Lndl~II('.~ g'I:lt'iHlTHr. 

HI) '''rf'1t~tlrflm'' Inrhul!'.~ It m(,Sl"oagf' fr.tlll.:.:.mltt.'j" tiS radkt. telctY")K'. rnb14" any ., 
.Dl('('banh'al Int'thorl of trnnsmlBNlon. or Uw lUH'. 

(2) '""l'erm" meAn! thKt phrtion 01' .. m ng~mcnt whicb r,platC'8 '0 fl pnrU(!Ullf 
math;.!"" 

14.1:) "Unauthorized" glgfJp.htrf' -or ind(lf'&;'-ment nlNU-=1Ii ou.e ma.de with(~ut t.t'tmll, 
implied o.r ul,paront authority alki hrdudt.'.@ m forgery, 

(44} "\'H!Ui'.'~ l~xC(',!t 8t! oth<!"TWI.se pro\,·!d{>·d: With ~t fo nt..1COtlabl(o instl'U~ 
nwntfJ. :!UlO hlUll;; ('OUCt'UVlli f~lon!il 3.)o;~, .;,!OS: and 4~) a J)«nro-n gh,"eI "\"ahIP'f 

tor rlrMs If be ~l('(Jlllrf."5 tllPm 

\8) In rehl't'n tar 3 bh:uJlng rommanu~nt t-o ('xt-cw1 M"Cdlt or for tbr.: ('xtr-Hslon of 
imji.wdlnt~rr RV9ilabk t'redit wtu;·tht·r or not draWl] upon and whefoor or not e 
char~ck iB proyidNi tor ill tbtJ el'ent of duncult,l(>t> lu coUccti-tm; or 

(b) ,\8 ~eut!ty t'OI" or in total or partin!. !!I8.t1Mtaetfon Qf n pro·cxi.sting claim: or 
(('!) By j\('~~{I~)Hnt: [lf~lh'ay ptfn-onaut to H. rN'~:rdl!ilnl; ro,utrad tor- 'purchlllll~; -or 
(d) Ge-lkl'tlU)', iii return tot' ilin.r CQ.nlIjdc-raHun e.uftid<.'1!t 1.0 ::mpport " $!ml~lq;! eon4 

tract. 
(46) "Wllrcboo~ l"{'('("!ipt" tne'ans' a. dOC1:merH .e--vld(l-udnll( tb(' l"('C("ipt of goods. tor 

I>tornge IMUOO hy a wfu't'b.;)~$l.~m"n (s.;-'(-tion 1l0'.fI, llfld wilieh, hy jt~ ti'nn8. cvi" 
dO:-JlC't!S tlw illfrnflou o{ the u.;.Ol'r that tlli' P'!~:rl'l .. m cntitli.'d uml.'r [h~ d(t(:ul~nt 
fSf.'CtJon 740.'lHH luuiI til(' '!'ight t() I'C{'(*'L" hold alaI dl~po!K: of Uu~ doeumt~nt and 
the j{ooc!tr; it f,~\"C~ U(,SlItDQtiQD or D djK:umt"lt by th« iSSUt.'f :is a "walX'housc 
I't'f'cipt" is condusi'il" ('\"ldi'nce of Mu<,h inr-c-utioD. 

14m "Written" or "wriUug"" 1ncludc.8 prlrliil.lg. tnlCwriting vf any Qth~r illten 4 

tlollnl l1.-dtlctjo~ to uUlgfl*~ for.m. 
(As amcoot'ti ~tutfil.,lOO7, j', 'ro9. 1}, 2" __ "02, Ii 2.) 
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Government Code Section 925 (Conforming Amendment) 

Sec. 44. Section 995 of the Government Code is amended to read: 

995. Except as otherwise provided in Sections 995.2 and 995.4, upon 

request of an employee or former employee, a public entity shall provide 

for the defense of any civil action or proceeding brought against him, in 

his official or individual capacity or both, on account of an act or omis-

sion in the scope of his employment as an employee of the public entity. 

For the purposes of this part, a eFess-aetiea,-eeaateFeiatM-eF 

cross-complaint against an employee or former employee shall be deemed 

to be a civil action or proceeding brought against him. 

Cooment. The amendment of Section 995 deletes the reference to a "cross-

action" or "counterclaim." Counterclaims have been abolished; claims that for-

merly were asserted as counterclaims are now asserted .as cross-complaints. 

See Code of Civil Procedure Section 428.80. The reference to "cross-action" 

is unnecessary. 
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Revenue and Taxation Code Section 3522 (Conforming Amendment) 

Sec. 45. Section 3522 of the Revenue and Taxation Code is amended 

to read: 

3522. A defense ee~R~ep-eia!~ or cross-complaint based on an alleged 

invalidity or irregularity of any deed to the State for taxes or of any 

proceeding leading up to deed can only be maintained in a proceeding com-

menced within one year after the date of recording the deed to the State 

in the county recorder I s office or \;i thin one year after October 1, 1949, 

whichever is later. 

Comment. The amendment of Section 3522 merely deletes the reference to 

a "counterclaim." Counterclaims have been abolished; claims that formerly 

were asserted as counterclaims are now asserted as cross-complaints. See Code 

of Civil Procedure Section 428.80. 
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Revenue and Taxation Code Section 3810 (Conforming Amendment) 

Sec. 46. Section 3810 of the Revenue and Taxation Code is amended 

to read: 

3810. A defense ,-eeaB~eFe!aim, or cross-complaint based on the 

alleged invalidity or irregularity of any agreement or deed executed 

under this article can only be maintained in a proceeding ccmnenced within 

a year after the execution of the instrument. 

Comment. The amendment of Section 3810 merely deletes the reference to 

a "counterclaim." Counterclaims have been abolished; claims that formerly 

were asserted as counterclaims are now asserted as cross-complaints. See Code 

of Civil Procedure Section 428.80. 
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Water Code Section 26304 (Conforming Amendment) 

Sec. 47. Section 26304 of the Water Code is amended to read: 

26304. An action, proceeding, defense, answer, ee~teFelatm1 or 

cross-complaint based on the alleged invalidity or irregularity of any 

collector's deed executed to the district or based on the alleged inef

fectiveness of the deed to convey the absolute title to the property 

described in it may be commenced or interposed only within one year after 

the recordation of the deed. 

Comment. The amendment of Section 26304 merely deletes the reference to 

a "counterclaim." Counterclaims have been abolished; claims that formerly 

were asserted as counterclaims are now asserted as cross-complaints. See Code 

of Civil Procedure Section 428.80. 
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Water Code Section 26305 (Conforming Amendment) 

Sec. 48. Section 26305 of the Water Code is amended to read: 

26305. An action, proceeding, defense, answer, eeaateFe±atm; or 

cross-complaint based on the alleged invalidity or irregularity of any 

agreement of sale, deed, lease, or option executed by a district in con-

nection with property deeded to it by its collector or based on the al-

leged ineffectiveness of the instrument to conveyor affect the title to 

the property described in it may be commenced or interposed only within 

one year after the execution by the district of the instrument. 

Comment. The amendment of Section 26305 merely deletes the reference 

to a "counterclaim." Counterclaims have been abolished; claims that formerly 

were asserted as counterclaims are now asserted as cross-complaints. See 

Code of Civil Procedure Section 428.80. 
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Water Code Section 37161 (Conforming Amendment) 

Sec. 49. Section 37161 of the Water Code is amended to read: 

37161. An action, proceeding, defense answer, e6~ateFelaim, or 

cross complaint based on the alleged invalidity or irregularity of any 

collector's deed executed to the district or based on the alleged in-

effectiveness of the deed to convey the absolute title to the property 

described in it may be commenced or interposed only within one year after 

the recordation of the deed. 

Comment. The amendment of Section 37161 merely deletes the reference to 

a "counterclaim." Counterclaims have been abolished; claims that formerly were 

asserted as counterclaims are now asserted as cross-complaints. See Code of 

Civil Procedure Section 428.80. 
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Water Code Section 37162 (Conforming Amendment) 

Sec. 50. Section 37162 of the Water Code is amended to read: 

37162. An action, proceeding, defense, answer, ee~*eFeleim, or 

cross complaint based on the alleged invalidity or irregularity of any 

agreement of sale, deed, lease, or option executed by a district in 

connection with property deeded to it by its collector or based on the 

alleged ineffectiveness of the instrument to conveyor affect the title 

to the property described in it may be commenced or interposed only 

within one year after the execution by the district of the instrument. 

Comment. The amendment of Section 37162 merely deletes the reference 

to a "counterclaim." Counterclaims have been abolished; claims that formerly 

were asserted as counterclaims are now asserted as cross-complaints. See 

Code of Civil Procedure Section 428.80. 
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Water Code Section 51696 (Conforming Amendment) 

Sec. 51. Section 51696 of the Water Code is amended to read: 

51696. An action, proceeding, defense, eeaB;eFeiaim or cross 

complaint based on the alleged invalidity or irregularity of any sale 

by the county treasurer as trustee of a district of a parcel deeded to 

him as a result of the nonpayment of an assessment, or some portion 

thereof, may be commenced or interposed only within one year from the 

date of the sale. 

Comment. The amendment of Section 51696 merely deletes the reference 

to a "counterclaim." Counterclaims have been abolished; claims that formerly 

were asserted as counterclaims are now asserted as cross-complaints. See Code 

of Civil Procedure Section 428.80. 
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Operative Date; Application to Pending Actions 

Sec. 52. This act becomes operative on July 1, 1972, and applies 

only to actions commenced on or after that date. Any action commenced 

before July 1, 1972, is governed by the law as it would exist had this 

act not been enacted. 

Comment. The provisions of this act apply only to actions commenced on 

or after July 1, 1972. The operative date of the act is deferred so that 

lawyers and judges will have sufficient time to become familiar with the 

new procedure s. 
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