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#7 6/25/70
Memorandum TO-65

Subject: Study Tl - Joinder of Causes; Counterclaims and Cross-Complaints

Attached are two coples of a tentative recommendation relating tco counter-
claims and cross-complaints, Joinder of causes of action, and related provisicas.
We must distribute this for comment after the July meeting if we are to submit
a recompendation to the 1971 Legislature. Accordingly, please mark your
editorial changes on one ¢opy to return to the staff at the July meetlng so
that they can be taken into eccount when the tentative recommendation is
revised after the meeting before it is distributed for comment.

The tentative recommendation reflects prior Commission decisions. We have
made, we believe, a number of improvements in the langusge of the provisions
in the draft statute. You should read the statute with care prior to the
meeting. We also include a nunber of conforming amendments. We have revised
and, we believe, improved the Comments to the various sections. Do not over-
lock the last section of the statute (operative date; application to pending
actions). We would use the letter of transmittal (included in the tentative
recommendation) when we distribute the tentative recommendation for comment
after the meeting.

With respect to the Jolnder of causes portion of the tentative recommenda-
tion, you will find of interest the Resclution of the San Franciscc Bar
Assoclation (attached hereto as Exhibit I--pink). This Resolution 1s consistent
with our recommendatijon and alsc would delete the separate statement of causes

requirement.



()

We believe that it is important that the recommendstion inelude provisions
to clarify the law relating to Joinder of parties. See Memorandum TO-T1 (to be
sent), Memorandum T0-66, and the First Supplement to Memorandum 70-66.

For your convenience, we also attach (blue pages) a copy of the Code of
Civil Procsdure Title on Pleading.

Respectfully submitted,

John H. DeMoully
Executive Secretary



Memorandum 70-65

EXHIBIT X

. RESOLUTION PROPOSED BY
THE BAR ASSOCTIATION OF SAK FRARCISCO

-

RESOLVED that the Conference of Delegates recommends to the Board of
Governors of the State Bar of California that the State Bar sponsor
legislation to amend Sections 427 and 430 of the Code of Civil Proce-

dure
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to read as follows:

Baekion-437+--{Jotnder-af-enuses- ef«aeEtenr}--¥he platnszfﬁ-may
untte-several-canses-ef-gecien-in-~the-same-compiatnt;-where-they
gil-arise-suE~0f:

}:--Contraets;-express-er-implieds--An-aetien-brought-pursusnt
ta-Seecton-1602-of-the-Givil-Code-shati-be-deemed -to-be-an-aetion
upen-arn~implied-contract-~within-the -meaning-af-that-term-a9-uged
En-this-seetion: R
2¢-~-Claimg-to-reeover-apeeifie-reat-property;-with-or-wikhout
damages-fer-the-withholding-theresf; -or-for-waste-eemmitted
thereen;-and-the-rents-and-prottts-af-the-sames

3,--Blaims-to-reeover-speeifie- parseaal~preperty--wibh-ar-wieh-'
eukt-damages-fer-the-withholdinpg-thereof:

4:~-Glaims-ag&iast-a-ErusEee-by-virEue-af-a-eanefaet~er-by—ep-
eratien-of-taws

Bx--Infuries-te-vharaektesny

fv--ipjuries-ce-persens

Fr-~ERjurtes-co-preperkys:
8v--Glaima-arisinpg-gut-ef-the-same-E¥ansaecktion; -oP-tranrsaecktions
eorneeted-with-the-same-subjeeck-af-aetions-and-not~ineluded
within-ene-ef-the~foregoing -subdivisions-ef-this-seetiony
9y-~Any-pad-ali-elaims-for-injuries-arising-put-af-a- eJ%spiraeyg

whethep-af-the~same-ar~-af- thﬁerenE-eharae&er-—er-dene ak~tha
same~-ar-aif forenE-timeg s
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Fhe-gauses-af-aectop-so-united-must-ati-beleng-to-one-oniy-of
thegse-elagses-eneepe~-as-provided-in-eases-ef-esnspiraey;-and
musE-affeck-atl-che~paveies-in-the-setion;-and-poE-¥equire~-dif~
Ferent-places-ef-t¥ial;-and-musk-be-separacely-stateds-but~an
aetion-for-matieipus-arrest-and-proseeutions-op-cither-ef-them;
may-be-united-with-an-aetion-fer-eicther-an-tajury-to-charaectex
er-ta-the-persens -prevideds-howevers-that-in-any-aetion-brought
by-the-husband-apd-wife;~ta-repover-damages~eaused-By-any-njury
ta~the-wifes-all-eonscaventiat-damages-asuifered-or-sustained-by
the -hushand-nlenes~ineluding~tecs -of-the-gerviers-of-his-said .
wife;-moneys-expended-and-indebtedness-ineurred-by-Feagsen-of
sueh-iRiury-ta-hig-zatd-wifes-may-be-atteped-and-recovered-with-
eut-geparately-seating-gveh-canse-of-getton-arising -out -0 f ~sueh
eongequertinl-damages-suffered-or-sustained-by~ Ehe—husbané*-pra—
vided;-Eurther;-that-eanses-ef-ackion-fo¥-injuries-Eto-persens
and-injurtes-to-property;~groving-ong~of-the ~sane-Eore;-may-be
jeitned-in-the-same~eomplaink; -and-2k-ig-pot-required-thae-chey-
be-gkaced-separatelys

Section 427. A party pleading a complaint, counterclaim, or

cross~complaint, may join as many causes of action as he has

against an opposing party; provided that, the court may order
separate trials or make such other order as the interests of

justice may requlre.

Section 430. (Grounds for demurrer.)

The defendant may demur to the complaint within the time re=~
quired in the summons to answer, when it appears upon the fact
therecf, or from any matter c¢f which the court must or may take
judicial notice, either:

1. That the court has no jurisdiction of the person of the de-
fendant, or the subject of the action;

2. That the plaintiff has not legal capacity to sue;

3. That there is another action pending between the same
parties for the same cause;

4, That there is a defect or misjoinder of parties plaintiff
or defendant;

$z--That-severai-enuses-gf-aeticn~have ~-been-improperly-uniteds;
er-nat~separatety-stakteds

& 5, That the complaint does not state facts sufficient to
constitute a cause of actlon

-E-



»

" as used

63 #x 6. That the complaint is uncertain; "uncertain,
64 herein, includes ambiguous and unintelligible;

65 82 7. That, in actions founded upon a contract, it cannot be
- 66 ascertained from the complaint, whether or net the contract is
- 67 written or oral. *

(Proposed new language underlined; language to be deleted stricken)

STATEMENT OF REASONS -

The joinder of causes statute (C.C.P. 427) is a strange conglomeration
of common law pleading, equity pleading, and haphazard attempts at
piecemeal improvement. The first seven categories are based on the
old writ system catepories, and as such, are relics of the heyday of
barogque pleading technicalities, Louisell and Hazard, Pleading and
Procedure 639-640 (2nd Ed, 1968). The addition of category No. 8 in
1907 merely served to make the preceding categories largely redundant.
(Chadbourn, Grossman & Van Alstyne, Calif. Pleading, Sec. 807).

These, and the further provisions of C.C.P. 427, have been whittled
gway by judicial interpretation., See Peters v. Bigelow, 137 CA 135
(1934), Kraft v. Smith, 24 C2d 124 (1944) and Chadbourn, Grossman &
Van Alstyne, Calif. Pleading, Sec. 805, p. 725-276. .

In response to this-need for legislative clarification, it is proposed
to enact a new CCP 427 which follows FRCP 18 and permits all causes of
action to be joined in the pleadings and later severed for trial if

necessary in the discretion of the judge. To provide consistency, use

of the special demurrer, as a device for attacking misjoinder or se-
parate statement of causes of action, is eliminated by striking out

CCP 430(5). 1If "causes of action™ are jumbled together in a pleading,
the "uncertain" clause of CCP 430 can be used to make a special demurrer,

The present statufory rules are unnecessarily difficult for the prac-
ticing attorney to follow without guesswork and extensive legal re-
search. The Code of Civil Procedure should be a clear and concise guide
for the attorney drafting pleadings and planning litigation. The pre-
sent statutes relating to joinder are highly unpredictable in their
affect -- an intolerable situation. ’



Title VT,
PLEADINGS W CIVIL ACTIONNS
Chap. 1. In Geperal, 3430473
Chap. 2. Cov;guin:«-—}omdcz of Couses, §433.
42
Clag, 1. Demprrer to Compledies. $430.43%4,
Chep. 4. Anewei. §437-347
Thap, 8. Dt;m;:s: tgp Anewer oo {ountociaing,
241085
Chep. 4. Verificatlon of Fleadings, §485,
Chap. 2, Genersi Rules of Plesding. 455467,
Chap. 8. Varspce—hbisnka in Plesdinm aad
Amendmene, 485475

CHAPTER ©
N GHINERAK
- Definad. 430,
Forme and rules of pleading. §421,
Paoimble plesciogn wnumersed.  §4272,

§420. Defined.~-The pleadings are the

- formal allegations by the partice nf their

respective claitns and defenses, for the
ivdgment of the court,

© §421. Rorms and Rules of Pleading—

" The forms of pleading in civil sctions, and

. the rules by which the sufficiency of the

 pleadings is to be determined, are those
prescribed in this code.

$422. Permissible Plesdings Enwmen

© sted—The only pleadings allowed on the
part of the plaintiff are:

1. The complsing;

3. The demurrer to the snewer;
The demurrer to the crosa-complaint;
The znewer to the crosa-complaing
And on the part of the defendane:
1. The demurrer o the complaing:
2. The answer;
3. The eroag-complaint:
4. The demurrer to the answer to the
~ cxoss-complaint. -

(In [31 justice courts T2} the plesdings
are npt requiced to be o any pasticular
- form, but moest be mich as 2o enable a
person of comman underetanding to know
what i intended; in [3] justice courts, the
pleadings may, except the complaint, or
© cross-tomplaint be oral or in writing: need

not be verified, unless othervrise provided

in this title; if in writing, mus be Sled
- with the [4} judge; if oral, an eatry of

their substance wost be made in the
~ docket.}

LN
4,

e J

COMPLAINT--JOINDER OF CAUSES

A fzet plesding. §425.
¥1 N

Conpents, G

Sufursestion o be fumished ou fillng of diverca,

wAnRLIOMDT, GF Skparate toaintenancs mction.
#4266

-MWQKM-@MBI&MM%

Foinder of vausss. §437

23. As First Pleading, - The fire
p?\f:ding on the part of the plintiff is the
eomplaint,

§42%. Comtrnte. — The compisint muet
combaing

1. The dre of the setion, the vame of

 the cowit and county, and, in rouni

and {1} justics courty, the name of the (2}
nidiciad district, in which the action i
érwgh:; the axmes of the parties to the
action,; _

1. A satement of the facts conatituting

.:hccawafm:im.hmﬂmrymdm»

cive languape;

3. A demand of the relief which the
plainti¥ claims. If the recovery of money
or damages be demanded, the amount
thereof must be stated: provided, that in
(3] justice courta, 2 copy of the sccoont,
acte, b, bond, or instrument upor: which
the action is based is 2 suficient complaint.
i the'dt::dnd be for mﬁ:ﬂffn;uucum;g
the alfzged Infriogement plaintif’s
righte i and to 2 litersry, actistic or intd-
factual production, there trust be stiached
1o the complaint & copy of the production
sa tp which the infri in claimed

~ and x zopy of the alleged infringing pro-
" duction. 1, Bqujm«tgenp

sure of the production, i is oot practicable
ro attach & copy to the complaint, that fact
and the reasona why it is impracticable to
attach & copy of the production to the
complsint shall ba alleged: and the court,
in connection with sny danurrer, motion
ot other provecdings in the case in which
 knowledge of the eontents of such pro-
-duction may bz necessary or desirable, shall
muke wuch order for a view of the produc-
sion tot ustached g3 will suit the conveni-
enrs af the court, to due end that the con-
senity of such prodixtion may be decmed
to be & pact of the complaint to the vame
extent #nd with the same force a3 though
such production had been capable of being
and bad beep attached to the complsint.
The sttachanent of any euch production in
secordance with the provisions hereof
ahail not be descied m making public of the
production within the meantng of Section
943 of the Civil Code.




266, Information to Be Furnished on
Filing of Divorce, Annulment, or Separste
" Maintenance Action.—Ie {1} 2 proceediog

for {17 dissolution of marriage, lega) separa-
‘ton, o for 3 declacation of vold or voidable
‘marriage, there shall be furnisted to the
county clerk by the [} peticicmer #t the
time of filing of the 4] pettion, or within
190 days thereafier and befove the date of
the fiat Dewrdng, that informastion, re
quired 1o be collecied by the State Registon
‘of Wital Statistice, in the manney specifed
wider Chapter 8.5 {commencing with Sec-
tion 10360) of Divizion 9 of the ilalth
and Safety Code. The derk shall accept
‘the {57 petition for fling, whether or not
said information is then fusmished. At any
time after the fling of the 487 petition, the
{77 respondent may alse furnish sush infor.
imation, whether or not iz has been Srot fur
nished by the {8] petitidoer. The clerk sholl
take all mivisterial weps voquived of kim in
_the {97 proceeding, whether or not such in.
formation has been furnished; but the clerk
Eﬁaﬂmﬁem’u&nﬁwmmg
any ing, if at tme no percty
the court ey to heur any mattes
_encompassed withia the {10} Fccceedmﬁ if
igood cause for such failure to furnish infor.
‘mation has not been shown.
. The comt’s inquiry in such cases shall
‘be coufined sclely to the question of the
‘existence of cause for ot furnishing
the informuation; -and such report and the
‘oentents thereof shall not be admissible in
evidence and shall not be furnished o the
court. :

. §426¢c. Divoree Action—Contents of
' int-=Tr [1] a proceeding for {1]
jon of marrage the {?? petition
Croust set forth among other puatters as near
“as.can be ascertained the following facts:

(1} The state or country in whick the
parties were maraed. '

{2) The date of marriage.

{1) The date of separation,

{4) The number of years frome marriage
{0 separation.

(5} The number of children of the mar-
‘riage, if any, and if none a statement of
“that fact. -

{6} The 47 age and birth dhte of [§]
- each minor {6 child of che macriage.

(7Y The socisl security numbers of the
hoshard and wife, if available and U not

available, a statement 10 such effect.

1692 of the Civil T

427. lotnder of Camses—The plain-
tif may ‘itz several cavses of action in
the same complaint, where they all arise
out uf:

. Contracts, exprzss or implied {1].
An sction brought nt o i
¢ shall be deemned to
be an ection upon an implied conwract with-
in the meaning of thar term as used in this
pection

2. Chams 0 recover specific real prop-
exty, with or without damages for the
withholding thereof, or for waste commit-
ted thereon, and the reats and profits of
the saune {2

3 Claims to recover specific personal
property, with or without dumages for the
withhiolding thereof [3).

4 {lame againut 3 trustee by virtue of
a contract or by cperation of law {4},

7. Tujuries to charactes [$].

& Injurizs to perent: (6],

7. Injuries to propetty

"
§. Claims arising out ﬂ; the same trany

wotion, or transactions connected with the
same subject of action, and not included .

within one of the foregoing subdivisions !
. of thia section. b

o, Asny and all claims for injuries arising

same or differsnt times.

Lo
‘out of 2 conspiracy, whether of the ame |
- or of different character, or done at the '

Thgsaumofacﬁmsouniwdmmaﬂ‘

belong to one only of these classes except
as provided in cases of conspiracy, and
must 3ffect 41l che parties to the action, and
not reouire different places of erial, and

- musr be separutely stated; but an action

for maliciour arrest and prosecvtion, or

either of them, may be united with an ac- .

. tion for either an injury to character or to

the person; provided, hovrever, that in any

_action hrooght by the husbund and wife,

ty recover damages cawed by any inj

©to the wife, all conseguentia! damages suf-

fered or sustzined by the husband alone,

_including loss of the services of his said

wife, moneys ¢xpended and indebtednzm
incurred by reascn of such injury to his
said wife, may be alleged and recovered

. without sepacaiely atating such cause of
action arising out of euch consegquential

damages suffered or sustained by the hus-
band: provided, further, that cavses of 2c-

: tion for injuries ¢ person and injuries o
" property, growing out of the same rort,

may be ioined in the same complaint, and
it in not required that they be stated sep-

araicly.

R



CHAPTER 3
T DEMLBRER TO COMPLAINT

o

Grounds for denurrer. 430, .
Sugmt of g e AgwRs M SR DA,
31, :
ial notica. §431.5.
| Asrernchoant of complsist-~Piling oud sevies,
432,
, Aniw for gprounds sot apparsat iz complind.
§423.
Waiver by feiluze ro demear o anser, L1528
Motians ra siike complane, $433.

30, Grounds for Demuaver. — The
‘defendarz may demur to the complant
.within the tme required in the summons o
anawer, when it appears upon the face
thereof, or from any master of which the
court must or sy teke judical motice
either:

1. That the sourt hae no jurisdiction of
the person of che defendant, or the subject
of the action;

1. ‘That the plaintsff bas not legal capac-
ity to aue,

3, That there is another action pending
between the same parties for the same
(= 2T

4. That there is a defect or misjoinder of
partics plaintiff or defendant;

§. That several causes of action have
been improperly united, or not separavely
‘stated: .

6. That the complaint dors not state
facts suficient to constitute 3 cause of ac-
‘o

{§3

[4} 7. That the complaint {8 uncertain;
“uncertain,” ss used herein, inchudes wme
biguous and unintelligibie;

{$5] 8. That, i actions founded apon &
comtract, it cannot be ascertainad {rom the
complaiat, whether or not the contract is
written or orzl.

§431. Swrement of Grounds-—Answer
at Same Time.—~The demorrer must dis
tinctly specify the grovnds upon which 2oy

. of the objections to the complaint are
! taken. Ulniess it does so, it may be disres
. garded. Tt may be taken to the whole com-

; plaint, or to any of the caungs of achon

stated therein, and the defendint may de-
-~ ymur and answer at the same time.

4215, Judicial Notice.—When the
geound of demurcer i based on a matter
of which the eourt may take judicial no-
tice pursuant to Sections 452 or 453 of
the Evwidence . such matter must be
specified in the demurrer, e in the mp
porting points and authorities for the
surpoes Of invoking such notice, except a8
the court may ctherwise permit.

§432. Amendment of Complaing ﬁidi:dg

“snd Service —If the complant 13 amen

2 copy of the amendments must be filed, or
the oot may, i its discretion, requice the

‘camprunt 2s amended to be Bled, and a
cupy of the amendments or amended com-

plaint must bz served upon the defendants
affected thereby, The defendant must an-
goirr the zinendments, or the complaint ag
arrended, within ten days after servies
thereof, or auch other time a2 the court may
direct, and nidgmens by default may be
entzred upon failive to answer, as in other
cases.

§433.  Answer for Grounds Not Appar-
ent in Complaint. When any of the mat-
ters enumerated in Section 430 do not ap-
pear gpon the face of the complaint, the -
objzction may be taken by answer {2].

8424, Y/aiver by Failure to Demur or

CArawer.~—1f no objection be taken, either

by demurrer or answer, the defendant must
be deemed to have waived the same, ex-
cepring only the objection to the jurisdie

‘don of the court, and the obfection that:

_the complaint does not state facta sufficient:

120 constitute a cause of action,

8435, Modion to Strike Complaint. -

- The defendant, wichin the time required

in the summons o aewer, either at the
time he demuers to the complaint, or with-
out demurrmg, may serve and file a notice
of motion to wrike the whaole or any part’

" af the coroplanr, The aotice of motion to

grike ehall specify & hearing date not more
than 35 days from the fling of said notice,

" plus any additional time that the defend-

asit, as moving party, is ctherwise required
to give the plaintiff. If defendant serves
and hits such a notice of motion without
demurring, his time to answer the com-
glaint sha!ll be extended and no default
may be entered against him, cxeept as pro
vided in Sections $8% and 384, but the

. fling of such a sovice of motion shall not

exiend the time within which to demur.
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tion hetween crom demsads. $440.

§}oinduafqd¢h:om:adammw
U stated-—Ditautrer wi

with angwoer. J44L.

" | Crom-complaint witl;wm o by peemission—
! Servics—Proces i

pew parties. AL

37, Mecessary Allegations, Method
of %tttm — Poaitive Denial; Information
and Belief-—General Denial —The anrwer

" of the defendant shail contain:

1. A general or specific denial of the
material allegations of the complaint con-

- troverted by the defendant.

2. A statement of any new matter conr

fetinuting & Jdefense or counterclaim,

Bxcept in [1] justice if the

‘complaint be verified, the denial of the
“allegations controverted must be made

positively, or according to the informatjon

“and belief of the defendant. If the defend-
: anit has no information or belief ugon the
- subject sufficient to enable him to answer
“an allegation of the complaint, he may so
* state in his answer, and place his denial on

- that ground. The denials of the allegations
. controverted may be stated by reference to

apecific paragraphs or parts of the com-
plaint; or by express admission of certain

. * allegations of the complaint with a general

denial of all of the allegations not so admit-
ted; or by denial of certain allegations upon
information and betief, or for lack of sufh-
cient informarion or belief, with & general

denial of all allegations not so denied or ex-
- pressly admitted. If the complaint be not
‘werified, a general denial is sufficient, but
“only puts in issue the material allegations

of the complaint. g

§4370—Pleading Exemption from Lia-

bility Under Insurance Policy.—In an ac- .
tion to recover upon a contract of insur- .

ance wherein the defendant claigpy exemp-
tion from liabitity upon the d that,

- although the proximate cause of the loss

was a peril insured against, the loss was

. remotely caused by or would not have cc-

- curred but for a penl exce _
* tract of insurance, the defendant shall in

;'4-

in the con-

bis answer set forth and specify the pesil
which was the proximate cause of the loss,
in what manner the paril excepted contrib-
“uted to the loss or itself caused the peril
ingured against, and if he claim that the
peril excepizd cawsed the peril insured
“against, he shall in his anawer set forth
, and specify upon what premises or at what

-+ place the peril excepted caused the peri] in-

- gured against.

© §4376. Acdon Lesa Than Five Hundred
Dollars—-Ceneral Denisl, — 1o any action
on twghivcg thﬁmm&. exclusive of interest,
or the value pro in controversy
does not exceed {1} hundred dollars

: {$500}, the defendant az his option, in lien
" of demurrer and other answer, may file a

general written denial verified by his own
cath and 2 brief gatement similarly veri-

. Bed, of any new matter constituting 2 de-
fense or counter-claim. s

*

§437¢. Summary Judgment-- Actic

 “Without Merit or Defense.—In superior

courts [11] and municipal courts {14] if
it iy ciaimed the action has no merit, o
that there is no defense to the action
{157, on motion of {4] cither party, after:
notice of the tme and place thereof in
‘writing served on the [5] other [i8]
‘party at least 10 days before such motion,

supported by affidavit of any persom or
‘perscns having knowledge of the facts, the

answer may be ericken out or the cota-.

" plaint may be dismissed and judgment
‘may bz entered, in the discretion of the
-court {6} unlexs the [7] other pasty, by:
-affidavit or affidavits abal} show such facts
‘a8 may be deemed by the judge hearing
the motion suficient to [8] present o

trisble issue of fact. A judgment so entered
-is an appealable judgment as in other cases.
‘The word “action™ s used in thia section

- shali be construed to include all types of

‘proceedings. The word “answer™ as used
inthisxcﬁmﬂhmnmedtnin?ﬂe
The fling of & motion under this mtiZl]:
- shall not extend the time within which a

.| party enust otherwise file an snswer, de-
_ imurrer or motion to strike. . S

The afidavit or afidavits in- rt of
“the moticn must contain facts sufhicient to
“entithe plaintiff or defendant to a §

in the action, and the facta stated therein
shall be within the personal knowledge of

“the affant, and ehall be met forth with

. particularity, and each afidavit ahal! show
‘affirmatively that [9] afSant, if sworn 2s
:Mmusﬁfyrmpmﬂythm_
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© The afidavit or afidavits in opposition to
. said motion shall be made by the plaintiff
"ot defendant, or by any other person hav-

ing knowledge of the facts, and together

. shall set forth facts showing that the {10] -

| paety has a good and subetantia! defense to
| the plaintiff's action {or to % portion thereaf)
| or agwdmmoimmﬂimim
: the merits. The facts stated in each sfi davit

' ghal! be within the personal knowledge of

: the affiant, shall be set forth with partie-
: ularity, and each afidavit shall show afirm-
i atively thar the afhant, if sworn as 3 witr
. pess, can testify comy tly thereto, When
" the party resisting the motion appears in 2

representative capacity, such a8 a trustes,

guardian, ewecutor, administrator, or re-

_ceiver, then the affidavit in opposition by
“such representative may be made epon his
- fnformation and belief.

1f it appear that such defense applies
only to 3 part of the plainuff's claim, o
that = good cause of action does not exist
23 to 2 part of the plaintifi®s claim, or that
any part of a clabn is admitted or any

" of w defense is conceded, the court shall, by

. order, so declare, [18] and the claim or
"defense shall be deemed established as ro
- 90 much thereof as is by such order declared
.and the cause of action may be severed
“accordingly, and the action may proceed

38 to the [19] issues remsuining between
! the parties. No judgment shall Ee entered
. prior to the termination of such action but

. the judgment in such actien shall, in addi-

‘tion to any matters determined in such
" action, award {207 judgment as established
by the proceedings herein provided for.

. A judgment entered under this section i

“an appealable judement 2+ in other cases.

. mH‘-—Rgcwary of Personal Property.
‘=When, in an action to recover the poe
‘sesgion of personal property, the person
“ making any afidavit did not truly state the

‘value of the property, and the officer tak-
"ing the property, or the saretics ¢o any
bond or undertaking is sued for waking the

.same, the officer or surcties may in their
‘answer set up the true value of the prop-
‘erty, and that the person in whose behaif
‘waid affidavit was made was entitled o the
.. possession of the same when said affidavit

was made or that the value in the afidavit -

‘stated was ingerted by mistake. the court

‘shall disregard the value as d in the

affidavit and give judgment according to
‘the right of possession of said property at
the time the affidavit was made.

e

38, Setoff :nd Counterdaim—Esen.
tin E—Scpnmte Teial—The counterclaim

mentioned in section 437 must tend to &

minish or defear che plaintifs recovery
and must exist in favor of a defendant and
against a plaintiff between whom a several
judgment might be had in the action: pro-
vided, that the right 1o mamtaip a counter-
claim shal! not be affected by the fact thae
gither plaintiff's or defendant's claim is se-
cured by rortgage or otherwise, nor by the

fact thae the action is brought, or the coun-

. tercluim maintained, for the foreclosure of

auch security; and provided further, that
the court may, in its discretion, order the
zounterclaim to be tried separately from

. the claim of the plaintff. -

J §439.l Waiver of Cause Mot Set Up In
Counterclatm-—Tranafer. — If the defend-
zat omits tO set up A countercliim upon a

. cause arising out of the transaction set’
: forth in the complaint as the foundation
" of the plaintiff's claira, neither he nor his

agsignee can afterwards maintain an actian
against the plaintiff therefor.

B440. A:ﬂpmmubﬂhmﬁt

. feat tion Betwesn Cross De-

mands,— cross demands have ex-

. igted between persons under mich Sicum- |
 stances that, if one had brought 2a action
. againgt the other, a counterclaim could
" have been set up, the two demands shall
. be deemed compensated. so far ubedge-,

rqual each other, and meither can
prived of the benefit thereof by the assign-

. ment or death of the other,

B44l. Joinder of Defenwes and Crom

' Demands Separstely Steted — Demurrer

“with Answer~~The defendant may et
‘forth by answer as many defenses and

* counterclaims as he may have. They must -

gbexpaﬂulyauwd,mdthepcmﬂgbi_

; fenses must refer to the causes of action’

+ which they are intended to answer, in a

| manner by which they may be intelligibly
distinguished. The defendant may also an-
rwer one or mare of the several causes of
action stated in the complaint and demur
“to the residue.
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; B442. Crom-Complaint with Answer
. or by Permission—Service—Process for
| Mew Parties—Whengver the defendant
seeks afhrmative relief againg any {1] per
- non, whether or not a to the original
- setion, relating to or depending upon the
contract, transaction, matter, Dappening
‘or acadent upon which the action iz
“brought or affecting the property to which
"the action relates, he may, in addition to
his answer, file at the same tims, or by
permission of the court subsequently, a
cross-complaint, The cross-complaint must
be served upon the parties affected there
by, and such parties may demur or answer
thereto, or file a notice of motion 2o strike
the whole or any part thereof, a2 to the
original complzint, If any of the parties
affected by the crosscomplaint have not
appeared in the action, a2 summons upon
“the crosscomplaint must be fssved and
served upon them in the same manner ay

.upon the commencement of 2n original -
. action.

CHAPTER 5

DEMU!&I;ER TO ANSWER OR
UNTERCLAIM

..Tmmdemu. B4,
" Grounds, Bé44,

]

§443. Time to Demur, — The plaintiff
“may within ten days after the service of
i the answer demur thersto, or to one or
more of the several defenses or counter

- glaims set up therein.

£444, Grounds —The demurrer may be

-taken upon ene or more of the following
égmundc:

1. That several cawses of counterclain

‘have been improperly joined, or not sep-
- arately stated;

2. That the answer does not state facta
sufficient to constitete a defense or coun-

“terclaim:

p
3
éi—i 3. That the answer is

 uncettain®, as used hevein, inclilies ame
i and unintelligible; or

57 4 Thae, where the answer »
T the

. contract, it can not be sscertained
; amawer, whethez or not the conteact i
. written ot orel.

—6-

#on except nne
‘ghall ser forth in the affidaviv the reasons
.why it is not made by one of the parties,

CHAPTER 6
VYERIFICATION OF PLEADINGS

EE R -

" Signing—Verifying—Form of affidavit — Whe
oy maks. §446, . ‘

6. Signing — Verifying - Form of
Afbdavie—"Who May Make~—~Every plead- .
ing {=xcept in {17} jestice courts when the .

-gicadmga are oral) [1} chall be subscribed |
y the party or his attorney. When the . . .
state, {2] any county thereof, {3} city, .
agency, o -
public corporetion, or any officer of the

school district, district, public

statz, or of any county thereof, 4] city, |

school distriet, district, lic_agency, or

public cotporation, in his official capac-

ity, 15 plaintiff, the answer {57 shall be

verified, unless an admission of the truth -

of the complaint might subject the party
t2 a criminal prosecution, or, utless a
county thereof, [€] city, school diserict,
district, public ager i

wy, or COEpo-
ration, or zn offcer o? the state, or of any .

county, [7] city, school district, district,
public agency, or public o

[18} justice courts, when the complaint

orpocation, in his’
official capacity, 1 defendant. Bxcept in

is verified, the answer [8] shall be verified. -

In 21l cases of a verification of a pleadings,
the afidavit of the party [9] sate

that the same js true of ‘his own knowl
edge, except an to the matters which are
therein stated on his information or belief,
and as to those macters that he believes

it to be true; and where a ing is

verified, it {20} shall be by the affidavit

of a party, unless the parties are absent -

feom the county where the attorney has
his office, or from some cause unable to
verify it, or the facts are within the knowl-
edge of his attorney or other person veri-
fuing the waame. When the pleading is

verified by the ittorney, or any other per-

of the parties, he 11}

When 3 corparation is a party, the ver-
ification may be made by any officer

thereof, ‘When the state, {127 any couziz'

thereof, [13] city, school district,

trict, public agency, or public corporation, :
“or any officer of the state, or of any county
. thereof, [14] city, schoul_ Hatrice, dis-.

trict, public agency, or public corporstion,
in his official Capacity is plaintiff, the com
plaint need not be verified; and if the

state, {157 any county thereof, [16] city,
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~school district, district, public agency, or

c corpogation, cr an officer of sxch

_ gtate, county, {17} city, school district,

district, lic mgency, or public corpora.

‘ tion, in his official capacity is defendant,
" its or his answer need not be verified.

When the verification is made by the
attorney for the reason that the parties
are absent from the county where he has
his office, or from some other cause sre un-
able to verify it, or when the vetification

" is made on behalf of u corporation or pub.

tic by any officer thereof, such at
tm‘gs:‘:y or olﬁc};r's affidavit shali state
that he has read the pleading and that he'
is informed and believes the matters there.
in to be true and on that ground afleges
that the matters staied therein are true;
provided that in such cases the pleading
shall nor otherwise be considered as an
afidavit or declurstion establishing the
fuces theremn alleged.

. A person vm'zg'ing » pleading need not

. swear to the truth or his belief in the truth
.. of the marters stated therein but eay, in-

mspert the truth or his belief in the

. stesd, 7
: truth of such.matters “under penalty of
. perjury.” '

CHAPTER 7
GENEBRAL RULES OF PLEADING

Mmmn—-ﬁuhumh!m $452.
Seriking shan, irrelevant snd codupdene, £453,

Tteens on sccount-—Copy on aotlice—Verifiestion.

a4,
" Dusctiption of land. J435.

ing, for the purpose of determinipy its ef-
fect, its

allegations must be lherally con
strued, with a view to substuntial justice .

" between the parties.

| execution, to identify it

§433. Striking Sham, Irrelevant and °
Redondent.—8Sham and irrelevant anwwers,
and irvelevant and redundant matter bne
serted in a pleading, way be stricken out,
t upon such terms as the court may, in i
| discretion, impose. '

| tice—Verification,—It is not necessary for
© @ party to set forth in a pleading the itemnas
Lo an accoumt therein alleged, but he must

the one delivered is too general, or is de
factive in any particular,
X the pleading is verified the sccount

* minst be verified by the affidavit of the party

to the effect thar he believes it 1o be tron
or if the facts are within the persomal
- knowledge of the oc attormey for the
perty, or the party 2 not within the covmty |
. whers the attomey has his coffice or foom
. some cauze puable so make the affidavic, by
the affidavit of the agent or sttorasy,

ﬁo??‘ thgnwm.ﬁmmd It an ac-
‘ [¢14 recavery » it
;mmbcdeacn’bedint!\emglm
. such certainty as to enable an officer, upon
§456. Judgment oe Jodicial Action.—
In pleading & judgment or other determina
‘tion of & court, oficer, or bourd, it is aot
- Recessary. to state the facts conferring jur
“iadiction, but such judgment or determina-
“tion a2y be stated to have been duly given
?Emadcagmhmbemﬁn&!fﬂch
 allegation be contraverted, the party plead-
‘ing must establish on the trial the facts
-gnfem‘ng jurisdiction and cresting final-'

§437. Pecformance of Conditions. — In
pleading ‘the performance of conditions
precedent in & contract, it is not necessary
to state the facts showing such perform-
ance, but it may be stated generally that
the party duly performed all the conditions
on his part, and if sach allegation be con-
troverted, the party pleading must exab-
lish, on the trial, the facts showing such
performance. _

- -
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. ¥458. Bar of Statute of Limitations
In pleading the statute of limitations i i
not necessary to state the facis showing the
: defense, but it may be stated generally that
:the: cause of action is barred by the provi-

sions of section ~—— (giving the number

of the section xnd subdivision thereof, if it

is 0 divided, relied upon} of the Code of
‘Civil Procedure; and if such sllegation be
_controverted, the Earty Pleading must es-
tablish, an the trial, the factx showing that
the cause of action is sc barred.

§433. Starute or Ordinsner—Perform.

" mwee of Conditions.~-Ia pleading a privare
statute, or an ordinance of a county or mu-

‘picinal corporation, or a right denved
therefrom, it is suficient to r=fer to such

statute or ordinance by its title and the day

of ity Fm . In pleading the perform-
‘ance of conditions precedent under a stat-
‘ute or an ordinance of a county or munici-
pal corporation, or of a right derived

‘therefrom, it is not necessary to wtate the

. perfosman
' may be stated generally that the party duly
‘pecformed ail the conditiora on his part
‘required thereby; if such allegations be
icontroverted the party pleading must es
ablish on the erial the facts showing such
performance. _

§460, Libel and Slander — Extrineic

A_ Pacts.—Iia an action for libel or slander #
' s not necessary to state mn the complaint
" any extringic facts for the purpose of show-

¢ ing the application to the plaintiff of the

defamatory matter out of which the cause

. of action arose; but it i smficient to sate,

. generally, that the same was published or

ken conceming the plaintift; and if such

; gation be controverted, the plainaff

- souac establish on the trial that it was s
published or spoken.

: 1. Truth or Miti
tio%:ﬁmenxiunedinﬂae ant section the de-
fendant may, in his answer, allege both the
truth of the matter charged as &efamam,
and any mitigm’nf circumstanczs, tO e
duce the amount of damages; and whether
ke prove the justification of !}ot.fl'g; may
give in evidence the mitigating” cirout-
stances.

- -

Admissiors By Failure to Deny—
Defsnses Deemed Denied.~~

Buery material allegation of the complaint,
 not controveried by the anewer, must, for

the purpose of the action, be taken s true;
the statement of any new matter in the an-
rver, in avoidance or consticuting a de

- fense ar counterclaim, must, on the il

be deemed controverted by the opposite

2, “Matavind * Defined.—
A material allegation in a pleading is one
rssential to the chaim or defense, and which
could rot be stricken from the pleading
without leaving it insufbcient.

§464. Supplementdd Pleadings-—Motion
for Lemve.—The plamnff and defeadant,
reapectvely, may be aliowed, on motion,

‘1o maie 1 suppiemental complaint or an-
swer, alleging faces material to the case oc-
-curring after the former complaint or an-

oer.

§465, Filing snd Service, — All plead-

ingh abequent ot complane. ok be
) with the clerk or copiss
" thereof served upon the adverse party or

his attorney, provided that in actions in
(2] pustice courts, when the pleadings

are
‘oral, an entry of their subsance in the
‘docket is sufficienz,

. . - ‘s
VARIANCEH — MISTAKES IV PLEADINGS
AND AMENDMENTS

Amendownts masting. §460,
Inenatecial variencs §470.
f'F;E:? of proof distinguished frem verlmnos.
Amendinent of plasdings. $472. '
Dmurrumutwaiﬂd—-awt‘lm
Thme 1o anawer aftar demuresr—Notice of dad- -
o, B4Y25,
‘Oroder susteining demureer opets oo appesl—-Not
rotrosctive. §472c0
Gr;:;gi!nr sumaining demureer shown in order. -

Amending pleadinge - Continuance-~Raiief from
mintgke, insdvertence, surprim or excussble
coglect—Tioww Fmie-—Coercting  detical o
rors. J473, .

N o ot B e st Py

2 . N 1 N
-Sﬁl.:ﬁeofmummm fend the ac-
tion---Tame Limit on seeking relief of defauft

UT Mml;,, ?dmut. §473.5,
ahaown mdaa{s-—-hddm‘ irue Bedvh,

Dimegeed of nonprepudicial smor— Livae
agwinst preiudics. B4, -



§469. Moareridd Varianes — Amend.

: , meats Meeting.~No variance between the

i allegation in 3 pleading and the proof i to
i be materal, unlese it has actualiy

.| mizled the adverse party 1o his prejudice in

- maintaining his action or d:fa:;fupﬁu the

| ents. never it appears that 2 panty

* has beer 9o midled, the court may ocder the

gpladinqmmb be amended, upon such terms
fust.

‘A% Ay

- §470.  Imeasterial  Variance—~ Where

i the variance is not material, as provided in-

i the iast section, the cows may direct the
. fact to be found sccording to the evidence,
s 0f may onder an immediate amendement,
{without costs,

§471. “Failure of Procf” Di i

- from Varisnce~~Where, however, the zi-
: jegation of the claim or defense to which
; the proof is dirsceed, is unproved, not in
¢ some particular or particulars anly, but in
| its general weope and meaning, it is not to
" be deemed a cese of variance, within the

last two sections, but  failure of proof.

. 8472, - Amendment of Pleadings.—Any
pleading may be amended onice by the party
of course, and without costs, at any time be

. fore the angwer or demurrer is filed, or ¢n-
. itered in the docket, or after demurrer and

‘hefore the trial of the iseue of law thereon,
by fling the same a3 amended and aexving
-a copy on the adverse party, who may have
10 days thereafter in which to anewer or
‘demur to the amended pleading; provided,
that in [1] jostice courts when the plead-
ing is oral, the ameadment may be oral,
the substance thereof being entered in the
docket, and the adverse party shall bave.
110 days from actice of susch amendment in

‘which to answer or decour thereto.

84728, Dresvurret Not Waived-—-Count's

‘Discretion.—A demurrer iz not waived by
‘an anewer filed {or entered in the {i}

docket in the justice coawe) 2t the same

" time, When the demurrer to a complaint,
or to a crosscowplaint, is overrided, and
there is no anzwer Bled {or entered), the
' court may, upon such teems as may be fuat,
‘albory xny answer. If 2 demuerer to the an-
‘swer be overruled, the action muet proceed
- a8 if no demnrrer had been interposed, and

the facts alleged in the answer muet be
considered as denied o the extent men-

© tioned in section 462 of thizs oode.

~9-

When a demurrer is sustained, the court -

. :;? ‘ﬁ:la}nt leave to amend the pias;uclg

fix the time within which
amendment or amended pleading shall be

Miled v entered in the dockes,

§472b—Time to Answer After Demnur

. ree—~Notice of Decision.—When a demur

rer to any pleading s sustained or over-
ruled, and time to amend or answer i3
given, the time so given runs from the
sexvice of notice of the decision or order,
uniess such notice i waived in open court,

.and the waiver entered in' the minutes or

§472c. — Order Susmnmg Demurter

é Open on Appeal -— Not Retrosctive.—

When any court makes an order sustain-
ing a demurrer without leave to amend the

. question as to whether or not such court
. abused its discretion in making such an or-

der is open on appeal even though no re-
quest to?\:tx:nd such pleading was made;
provided, however, that this sectioni shall

- not apply to any pending action or pro-
i ceeding. : -7

84724. Ground for Sustaining Demur-
rer Shown in Order—Whenever a de-
murcer in any action or ding is sus-

_ procee

- talned, the court shall include in its deci- -
sion ot order a statement of the apecific’

ground or grounds upon which the deci-

sion or order is based which may be by
reference to appropriate pages and para-

j graphs of the demurrer.

The ;ﬁ:t};:fainﬂ whom 2 demurrer hn

! been gustai may waive these require-
Cments,
$473. Amending Pleadings——Continn-

 ance—Rellef from Mistake, Inadvertence,

Surprise or Excusable Neglect--Time Lim.

© it—Lorrecting Clerical Brvorn—The court

may, in Turtherance of justice, and on such

- terms 23 may be proper, allow a party to
" amend any pleading or proceeding by add-

ing or geriking out the name of any party,

- or by carrecting a mistake in the name of a
. party, oi a mistake in any other respect;

and may, upon like terme, enlarge the time

- for answer or demurrer. The court: may

likewiee, in its discretion, after notice to
the adverse party, allow, upont such termt
as may be just, an amendment to any
pleading or proceeding in other particulars;
and may upon like terms aflow an angwer
to be made after the time limited by this

code,




W!wnftappnn&tbcuﬁufactioﬁof

: the court that such amendment retgderg a;f
! necessary, the court may postpone the tri
* and may, when such postponement will by

the amendment be rendered necemsary, re

. quire, a8 2 condition to the amendment,

‘the payment to the adverse party of such
“costs as may be just.

The court may, vpon such terins as may
be just, relieve a party or his legal repre-

sentative from a judgrnent, order, or other

proceeding taken against him through his
‘mistake, inadvertence, surprise Or £Xcus-
‘able neglect. Apphication for such relief
‘must be accompanied by a copy of the an-
'gwer or other pleading nroposed to be fited
‘therein, otherwise the application shal] not

be granted, and must be made within 2 rea-
‘sonable time, in no case exceeding six
months, after such judpnent, order or pro-
ceeding was taken; provided, however,
that, in the case of n judgment, order or
- other proceeding determining the owner
ship or right to possession or real or per-
"sonal property, without extending such six

:mth:riod, when a notice in writing is

m y served within the State of h‘:f:
in both upon the party against w
‘the judgment, order or other proceedin
thag Lﬂ.-n taken, and vpon his strorney o:
- vecord, if any, notifying said party and his
attorney of record, if any, that said ocder,
judgment or other proceeding was taken
against him and thet any rights said party
~bas to apply for relief under the provisions
of Section 473 of the Code of Civil Pro-
cedure shall expire 90 days after service
of suid notice, then such application must
be made within 90 days afrer service of
such notice upon the defanlting 2rty or
‘his attorney of recced, if any, whichever
-mervice shail be Ioter.

The tours may, upon metion of the in-
jured party, or its own motion, correct
clerical mistakes in its judgment or crders
as entered, 80 as to conform to the judg-

. ment or order directed, and may, on mo-
* tian of either party after notice to the other

party, set aside any void fudgment ar or

- 84735, Berviee of Summons Too Late
. to Defend the Action — Time Limit on
' Seeking Relief of Default or Default Judg-
ment—~{a) When service of %’ summons

has not resulted in actual notice' ta a party

in time to defend the action and a default
‘or defaut judgment has been entered
cagainst him in such action, he may serve
: and file a notice of motion to st aside such
"defaudt or default judgment and for leave

i %

to defend the aetion. Such notice of motion
.shall be served and filed within a reasondble
‘time, but in no event exceeding the earlier

‘of: (i) two years after entry of a default.

judgment against him; or (i) 180 days af
iter-eervice on him of a written notice that
such defaalt or default judgment has been
-entered, :

{b} A notice of motion to set aside a de-
faule or defaule judgment and for leave to

defend the action shall designate as the -

time for making the motion a date not less
than 10 nor more than 20 days after filing
of such notice, and it shall be zecompanied
by an afidavit showing under cath thae
such party’s fack of actual notice in time to

‘defend the action was not caused by his

avoidance of service or inexcusable neglect.

- The party shall serve and file with such

noiice, a. copy of the answer, moton or
3 1]

‘aither pleading propased tn be filed in the
‘action,

{c) Upon a finding by the court that the -
‘motion was made within the period permit-
_ted by subdivision (1) and that his lack of
“actual notice in time to defend the action
“was not caused by his avoidance of service

1 inexcusable neglect, it may set aside the

“defanle or default judgment on such terma

as may he just and allow such party to de-
fend the action, oo

. §474. Unknown Défmdnnts—-—Addiﬁg
True Name.-~When the plaintif is fenn.

rant of the name of a defendant, he must " *
state that fact in the complaint. or the aff.’

davit if the action is commenced by affids.
vit, add such defendant may be designated
in any pleading or proceeding by any
name, and when his tme name s discov-
ered, the pleading or procesding must be

amended secordingly; provided, thar no

defunit or defauly judgment shail be enter.

ced against a defendant so designated, un.:

less it appears that the copy of the sum-

‘mons or other process, or, if there be no

summona or brocess, the copy of the firt
pleading or notice served upon such de.

{fendant bore on the face thereof notice

stating in substance: “To the persan served:.

You are hereby served in the within action
{of proceedings) us (or on behalf of) the
‘person sucd under the fctitious name of
(dosigmating i).” The certificate or aff
davit of service must state the fctitious
name under which such defendant was
‘served and the fact chat potice of Mdentity
was givea by endorsement upon the docy-
ment served an required by this section.
The foregoing requisements for entry of

i
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a default or defauis j ent shall be ap-
plicable only ax 1o ficrdtious names desig.
rated pursuast to this aection and net in

‘the event the plaintiff has sued the defend-

ant by ar erronecus namz and shall noe
be applicable 1o entry of » default o de-

‘fault judgment based upon service, in the

manner otherwise provided by law, of en
‘amended }:ludirsg. process or netice desig
nating defendant by his teae nmne. 7

§473. Dusregard of Nonprejudicial Er-
vor — Presumption  Againet Prejudice.—
The court must, in every stage of an action,
dieregard any error. improper ruling. in-
struchion, or defect, in che pleadings or

proceedings which, in the opinion of eid
.court, does not affect the substaniial vights
.of the parties. No jodgment. decision, or
‘decree shall be reversed or affected by rea
‘son of any errey, ruling, ingtruction, or de-
“fect, unlesa it shall appear from the record

chat such ervor, ruling, insteuction, or de
fect was prejudicial, and also chat by rea-

son of such ervor, ruling, instruction, or

defect, the said party complaining or ap-
pealing sustained and suffered suhaeantial
injury, and that a different result would
have been probabie if auch error, ruling,
instruction, or defect had not occureed o
exieted. There shail be no preswnption
that error 18 prejudicaal, or that wnjury was
dong if error s shown,




#71 | 6/23/70
STATE OF CALIFORNIA
CALIFORNIA LAV
REVISION COMMISSION
TENTATIVE RECOMMENDATION
relating to
COUNTERCLAIMS AND CROSS-COMPLAINTS, JOINDER OF CAUSES OF

ACTION, AND RELATED PROVISIONS

PRELIMINARY STAFF DRAFT

NOT APPROVED EY IAW REVISION COMMISSION

CALTFORNIA 1AW REVISION COMMISSION
School of Law
Stanford University
Stanford, California 94305

WARNING: This tentative recommendation is being distributed so that interested
versons will be advised of the Commlssion's tentative conclusions and can make
their views known to the Commission. Any comments sent to the Commission will
be considered when the Commission determines what recommendation it will make
to the Californiz Legislature.

The Commission often substantlally revises tentative recommendations as a
result of the comments it receives. Hence, this tentative recommendation is not
necessarily the recommendation the Commission will submit to the iEgislature.




IETTER OF TRANSMITTAL

The California law Revision Commission was authorized by Resolution Chapter
224 of the Statutes of 1969 to study two related topics: {31) "Whether the law
relating to counterciaims and cross-compleints should be revised,” and (2)
"Whether the law relating to joinder of causes of action should be revised."

The Commission has prepared one tentative recommendation covering both of
these topics and related matters. The tentative recommendation and a background
study are being distributed to interested persons and organizations for review
and comment. The study was prepared by Professor Jack Friedenthal of the Stanford
law School. Only the tentative recommendation (as distinguished from the research
study) expresses the views of the Commuission. However, the Commission has drawn
heavily on the background. study in prepering this recommendation.

The Commission plans to submit a recommendatlion on these topics to the 1971
gession of the Legislature. The Commission solicits commente on the tentative
recommendation from interested perscns and organizaticns. Persons commenting
on the tentative recommendation should note that the Commission has been author-
1zed to study only the two toples listed above and relsted matters; the Commission
has not been authorized to study and make recommendations concerning other aspects
of pleading and practice.

Please send your comments on the tentative recommendation to the Commission
not later than September 15, 1970. This deadline is necessary if the Commission
is to have an opportunity to consider your comments and make any needed revisions

before the recommendation is sent to the printer.
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RECOMMENDATION OF THE 1AW REVISION COMMIGSION
INTRODUCTION

Although several areas of California ciwvil procedure have been reviewed
and modernized in recent years,l there has been relatively little change in the
California code pleading system since its adoption in 1851.2 While study re-
veals that a comprehensive review of the statutes relating to pleading is
needed, the Commission has been authorized initially to deal with only two
aspects that are in need of immediate reform: {1} counterclaims and cross-
complaints and (2} joinder of causes of action.3 This recommerndation deals

comprehensively with these two matters and the inextricably related matter of

Joinder of parties.

1. For example, completely new provisions relating to depositions and discovery,
based largely on the Federal Rules of Civil Procedure, were emacted in 1957.
Cel. Stats. 1957, Ch. 1904, § 3, p. 3322. See Code Civ. Proc. §§ 2016-2036.
Rules governing pretrial procedures were first promulgated by the Judielal
Council in 1957; mejor changes were adopted in 1963; and significant amend-
ments were made in 1967. See Cal. Rules of Ct., Rules 206-218. Upon recom-
mendation of the Law Revision Commission, the Evidence Code was enacted in
1965. Cal. Stats. 1965, Ch. 209. The provisions relating to appeals in civil
actions were reorganized and streamlined in 1968. (al. Stats. 1968, Ch.
442, adding Title 13 (commencing with Section 901) to Part 2 of the Code of
Civil Procedure. A modern statute on Jurisdiction and service of process
was enacted in 1969. Cal. Stats. 1969, Ch. 1610, adding Title 5 (commencing
with Section 410.10) to Part 2 of the Code of Civil Procedure.

2. The code pleading system was introduced in California by the Practice Act of
1851. Cal. Comp. Laws, Ch. 123, §§ 36-71. The Practice Act of 1851, which
wag based on the incomplete Field Code of Civil Procedure emacted in New
York in 1848, was carried over into the 1872 California Code of Civil Pro-
cedure as Title 6 (commencing with Sectlon 420) of Part 2.

3. The Commission may study only those toples that the legislature, by concur-
rent resolution, has approved for study. Govt. Code § 10335. The Commis-
gion has not requested thiat it be grented authority to meske an overall
study of pleading because it has other major projects underway that must
be given priority.



JOINDER OF CAUSES CF ACTICH
Background
N
Section 427 of the Code of Civil Procedure, which states the rules govern-

ing permissive Jjoinder of causes of action, is a conglomerate of common law and

4. Section h27 provides:

427. The plaintiff may unite several causes of action in the same
complaint, where they all arise out of:

1. Contracts, express or implied. An action brought pursuant to
Section 1692 of the Ciwvil Code shall be deemed to be an action ypon an
implied contract within the meaning of that term 85 used in this section.

2. Claims to recover specific real property, with or without
damages for the withholding thereof, or for waste committed thereon, and
the rents and profits of the same.

3. (laims to recover specific personal property, with or without
damages for the withholding thereof.

k. Claims against a trustee by virtue of a contract or by operation
of law.

5 Injuries to character.
6. Injuries to person.
T. Injuries to property.

8. C(Claims arising out of the same transaction, or transactions
connected with the same subject of action, and not included within one
of the foregoing subdivisions of this section.

9. Any and all claims for injuries arising out of a consplracy,
whether of the same or of different character, or done at the same or
different times.

The causes of action so united must all belong to one only of these
classes except as provided in casez of conspiracy, and must affect all
the partiesg to the action, and not require different places of trial, and
mst be separately stated; but an actlon for malicious arrest and prose-
cution, or either of them, may be united with an action for either an
injury to character or to the person; provided, however, that in any
action brought by the husband and wife, to recover damages caused by any
injury to the wife, all consequential damages suffered or sustained by

-



equity rules,5 complicated by piecemeal attempts at improvement. In general,
the section permits a plaintiff to join several causes of action in one com-
plaint if: (1) all causes belong to one and only one of the categorles set
forth in subdivisions 1 through 9 of the section; (2) all causes affect all
parties to the action; (3) no cause requires a different place of trial; and
(4) each cause is separately stated.

The Designated Categories Approach

The joinder categories created by Section 427 are, for the most part,
arbitrary, are not based on reasons of practical convenience, and operate to

defeat the purpose of permitting joinder of causes In order to settle all

the husband alone, inciuding loss of the services of his said wife,
moneys expended and indebtedness incurred by reason of such injury
to his said wife, may be alleged and recovered without separately
stating such cause of action arising cut of such consequential
damages suffered or sustained by the husband; provided, further,
that causes of action for injuries to person and injuries to prop-
erty, growing out of the same tort, may he joined in the same com-
plaint, and it is not required that they be stated separately.

5. TIouisell & Hazard, Pleading and Procedure 636-639 (24 ed.. 1968).
6. The origin and history of the section is traced in Friedenthal, The Need

t0 Revise California Provisions Regarding Joinder of Claims, Counterclaims,
and Cross-Complaints 5-23 {mimeographed draft 1970).




conflicting claims between the parties in a single action.7 Elimination of
the joinder categories and adoption of an unlimited joinder rule would yield
substantial benefite. As Professor Friedenthal, the Commission's research con-

sultant, points out:8

As a practical matiter there will only be a small number of situations 1n
which a plaintiff will have several causes of action against a defendant
which do not arise from one set of tramnsactions or occurrences so as to
permit joinder under section 427. Even then such unrelated causes may be
joined if they all fall within some other category of the statute. Thus
the adoption of an unlimited joinder rule wi.l not have much impact on
the number of causes that can in fact be joined. Nevertheless, a number
of benefits will accrue from such revision. Under the current provision
defendants are encouraged, whenever tactically sound, to challenge the
Joinder of causes by arguing that no category applies. Even when un~-
successful, argument on such an issue is costly and time consuming. In
those few cases where the challenge is successful, the plaintiff must
file an amended complaint eliminating one or more of his original causes.

T- Virtually every writer on the subject has expressed this view. See
Friedenthal, The Need to Revise California Provisions Regarding Joinder of
Claims, Counterclaims, and Cross-Complaints € n.13 (mimeographed draft
1570). Practicing lawyers appear to be of the same view. The San Francisco
Bar Association has proposed a resolution to the 1970 Conference of State
Bar Delegates which would substitute for Section 427 an unlimited joinder
provision based on the Federal Rules of Civil Procedure. In support of its
resolution, the Asscciation states:

The present statutory rules are unnecessarily difficult for the
practicing attorney to follow without guesswork and extensive legal
research. The Code of Civil Procedure should be & c¢lear and concise
gulde for the attorney drafting pleadings and plamning litigation.
The present statutes relating to joinder are highly unpredictable in
their effect--an intolerable situation.

8. Friedenthal, The Need to Revise California Provisions Regarding Joinder of
Claims, Counterclaims, and Cross-Complaints 13-14 (mimeographed draft 1970).




If the original compleint was filed shortly before the statute of limita-
tions ran on the various causes, plaintiff may even be forced to a final
election as to which of the tauses to pursue since a new independent
action on any cause dropped from the case will be barred.

There are a number of substantial practical reasons why failure to
permit joinder of even totally unrelated claims is unscund. Separate
cases require duplication of filing fees and of the costs of service of
process, not to mention the costs of the unnecessary duplication of
discovery proceedings ard two trials instead of one. Furthermore, even
unrelated claims may involve certain common issues and may require the
presence of the same witnesses.

Other Limltations on Joinder of Causes

The other limitations that Section 427 imposes on Joinder of causes also
should be eliminated. The regquirement that all causes of action joined "must
affect all the parties to the action" is inconsistent with and superseded
by subsequently enacted Section 379b of the Code of Civil Procedure.9 The
provision that causes of action cannot be joined if they "require different

places of trial" serves no useful purpose and has rarely been relied upon.10

Recommendations

Permissive joinder of causes. The limitations Section 427 of the Code of

Civil Procedure imposes on joinder of causes of action are undesirable. Sec-

tion 427 should be replaced by a provision allowing unlimited joinder of causes

9. BSection 379b specifically provides that "it shall not be necessary that
each defendant shall be interested as . . . to every csuse of action
included in any proceeding against him . . . ." (Emphasis added.) This
incongistency had been judicially resclved by permitting Sectiom 379b to
prevail. Kraft v. Smith, 24 Cal.2d 124, 148 P.24 23 (194k). See also
Peters v. Bigelow, 137 Czl. App. 135, 30 P.24 450 (1934). Nevertheless,
the respective sections remamin in apparent conflict.

10. Friedenthal, The Need to Revise California Provisions Regarding Joinder of
Claims, Counterclaims, and Cross-Complaints 21-23 (mimeographed draft 1G70).
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of action against those perscns who bave properly been made parties to the

action. The experience under Rule 18(a) of the Federal Rules of Civil Pro-

11
cedure, providing for unlimited joinder of causes of action, has been en-

tirely satisfactory.12 This rule has been a model for reform in a steadily
expanding number of states. The California experience with the broad joinder
of causes in counterclaims and cross-complaints has been equally as good.l3
By way of contrast, the general California provision on joinder of causes--
Section 427--is modeled on the joinder provision of the Field Code, a pro-
vision that has been criticized as "one of the least satisfactory provisions
of the Field Code.lh Accordingly, adoption of an unlimited joinder of causes
provision would be a significant improvement in California law. Any undesir-
able effects that might result from unlimited joinder of causes can easily

>

be avoided by a severance of the causes for trial.l

11. Rule 18(a) reads as follows:

{a) A party asserting a claim to relief as an original claim,
counterclaim, cross-claim, or third-party claim, may join . . . as
many clalms, legal, equitable, or maritime, as he has against an
opposing party.

12. Wright, Joinder of Claims and Parties Under Modern Pleading Rules, 36 Minm.
L. Bev. 580, 506 (1G52).

13. Friedenthal, The Need to Revise California Provisions Regarding Joinder of
Claims, Counterclaims, and Cross-Complaints 10-11 (mimeographed draft 1970).

14. 2 Barron & Holtzoff, Federal Practice and Procedure 66 n.0.1 {(1961).
15. As Professcor Friedenthal points out:

Joinder of causes, in and of itself, is never harmful. Only a joint
trial of causes may be unjustified, either because the trial may be-
come too complex for rational decision, or because evidence introduced
on one cause will so tend to prejudice the trier of fact that it will
be unlikely to render 2 fair decision on any other cause. These
latter problems which are certainly not obviated by the current arbi-
trary categories can be avoided by resort to Code of Civil Procedure
section 1048 which permits the court, in its discretion, to sever any
action. [Friedenthal, The Need to Revise (alifornia Provisions Regard-
ing Joinder of (laims, Counterclaims, and Cross-Complaints 12 (mimeo-
graphed draft 1970).]
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Separate statement of causes. The reguirement of Section 427 that each

cause of action be separately stated should not be continued as to causes that
arise out of the same transaction or occurrence. As to these causes, the
requirement tends to "encourage prolixity and uncertainty in the statement of the
facts constituting the cause or causes of action.“16 Where the complaint is
confusing because the causes of action are not separately stated, the defect

can be reached by a motion to make more certain or by demurrer for uncertainty.lT
The separate statement requirement does make for clarity where the cause joined .
arises out of a different transaction or occurrence, and as tc those causes the

regquirement should be retained.

16. 2 Witkin, California Procedure Pleading § 497 (1954). Witkin elaborates:

No doubt it is desirable to require the plaintiff to state hils causes
of action separately and not in a confusing hodgepodge, but the dis-
tinct ground of uncertainty (infra, § 498) should be sufficient to
take care of that defect. The demurrer for lack of separate state-
ment goes much further and would condemm a pleading which is a model
of organization, brevity and clarity, and which sets forth all the
essential facts without repetition or needless admixture of legal
theory. Under the primary right test of the cause of action the

same agcts or evenis may invade several rights and give rise to
several causes of action. To withstand demmrrer the complaint must
either repeat or incorporate by reference the same facts in separate-
ly stated counts, so that each count will be complete in itself. (See
supra, §§ 149, 20L4.) The difficulty of distinguishing between truly
separate causes of action and the same cause pleaded 1n accordance
with different legal theories (see supra, § 181) leads the pleader

to err on the safe side and set forth as many "causes of action" as
he can think of . In order to make the separate causes appear
distinet, legalistic terminology appropriate to the different
theories is employed in drafting the counts, with the result that
many of the same facts are confusingly restated in different language.
In brief, the requirement of separate statement, and its correspond-
ing ground of demurrer; encourage prolixity and uncertainty in the
statement of the facts constituting the cause or causes of action.

17. 2 wWitkin, California Procedure Pleading § 497 (1954}.



Mapdatory Jjoinder of causes. Where one person files an action against

another, and either of them has a cause of action against the other arising
from the same transaction or occurrence as the cause:ifiled, he should be re-
gquired to assert such cause in the action; otherwise it should be deemed

walved and all rights therecn extinguished. Californis does not ncw have such a
statutory requirement appllcable to plaintiffs.18 However, the trial of one
cause ordinarily will involve the same witnesses, if not the identical issﬁes,
a5 the trial of another cause arising out of the same transaction or cccurrence.
As a practical matter, the plaintiff seldom fails to plead all causes arising
out of the same transaction or occurrence, bhoth for the sake of convenience

and because he fears that the rules of res judicata or collateral estoppel

mey operate to bar any causes he does not plead. The recommended rule is
consistent with Section 439 of the Code of Civil Procedure which makes com-
pulsory any counterclaim arising from the same transaction as that upon which
the plaintiff's claim is based. Adoption of the rule would clarify the law
avoiding the need to rely on the uncertain rules of res Jjudicata and collateral
est0ppe119 to.determine whether a cause.is barred by failure to assert it.in a
prior action. More important, it would avoid the possibllity that the parties
to a8 lawsuit will fail to dispose of all claims arising out of the ssme trans-

action or occurrence in one action.

18. TFor a discussion of the existing California law, see Friedenthal, The Need
t0 Revise (California Provisions Regarding Joinder of Claims, Counter-
Claims, and Cross-Complaints 21-23 (mimeographed draft 1970).

19. BSee Friedenthal, The Need to Revise California Provisions Regarding Joinder
of Claims, Counterclaims, and Cross-Complaints 26-20 (mimeographed draft

1970 ).
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COUNTERCLAIMS AND CROSS-COMPLAINTS

Background

Under existing California law, a defendant may find that arbitrary limita-
tiong preclude him from asserting in the same action a ¢laim he has against the
plaintiff. Even where he is permitted to assert his claim in the same actiom,
he must determine whether he should plead it as an affirmative defense, a
counterclaim, or a cross-complaint, and whether it is a compulsory counterclaim.

By B cross-complaint, under Code of Civil Procedure Section 442, a defendant
seeks affirmative rellef, against any person, on a claim arising cut of the same
transaction or occurrence as the claim ssserted against him. By a counterclaim,
under Code of Civil Procedure Section 438, the defendent asserts a claim which
"must tend to diminish or defest the plaintiff’s recovery” and which "must
exist In faver of a defendant and sgainst & plaintiff between whom e several
judgment might be had in the action.” Where his counterclaim "arises from the

transacticn set forth in the complaint,” and in no other case, hisg claim will
be deemed & compulsory counterclaim under Code of Civil Procedure Section 439,
and he will be barred from maintsining en lndependent action against the
plaintiff on the claim.

Thus, the defendant's claim may qualify elther as a counterclalm under

Section 438, & cross-complaint under Section 442, as neither, or as both.

20. Both the counterclaim and cross-complaint serve the same general purpose:

Cne of the oblects of the reformed or code procedure is to sim-
plify the pleadings and conduct of actions, and to permit of the
settlement of sll matters of controversy between the parties in
one action, so far as may be practicable. And tc this end most
of the codes have provided that the defendant, in an action wmay,
by appropriate pleadings, set up varlous kinds of new matter, or
eross-claims, which must otherwlse have been tried in separate
actions. Generally spesking, in most of the states this new

-G



The techniecal distinetions erested by the different provisions for counter-
claims and for cross-complaints create problems for both the defendant and
the plaintiff. The defendant must determine how he should plead his claime-
as an affirmative defense, counterclsim, or cross-complaint--and also whether
his clsim is a compulsory counterclaim. Without regard to how the defendant
designates his pleading, the plaintiff must determine whether the defendant's
claim is properly an affirmative defense or counterclaim (which need not be
answered) or a cross-complaint (which requires an answer). The defendant may
avoid worry, and perhsps time and effort, by simply pleading his claim as
both & cross-complsint and & countercleim. This throws the problem of distinc-
tion upon plaintiff, or, if plaintiff chooses simply to answer without making
distinetions, upon the court.El On one hand, the present system invites
confusion, which may Jeopardize valid claims; on the other, a multiplicity of

pleadings, which is unnecessary.

matter Is broad enough to embrace all controversies which upon
previous statutes might heve been the subject of setoff, and all
claimg which under the adjudication of courts might have been inter-
posed. a8 defenses by way of recoupment, and secures to a defendant
all the relief which an action at law, or a bill in eguity, or a
cross-bill would have secured on the seme state of facts prior to
the adoption of the code. The cobject of these remedisnl statutes is
to enable, as far as possible, the settlement of cross-clgims between
the same parties in the same action, so as to prevent a multiplicity
of actions. [Pacific Finance Corp. v. Superior Court, 219 Cal. 179,
182, 25 P.24 983, (1933).]

2l. The California courts have attempted to meet these problems by an extremely
likeral rule of construetion. The court will sometimes disregard the
designation given the pleading by the defendant--and, if necessary, the
construction placed on the pleading by the plaintiff--end will loock to the
substance of the claim to decide what designation is proper for the plesd-
ing under the facts. 2 Witkin, Californis Procedure Pleading § 570 at
1576 (1954). As Witkin notes: "This may mean one of two things: If the
cross-plaim coomes under oily a single eclassification, the court will
reciassify and treat 1t as what it should be. But if the claim comes
under more than one classification, the court will treat 1t as & counter-
claim or cross-complaint or affirmative defense to reach the most
desirable result in the particular case.” Ibid. {emphasis in original).

-10-



Reconmendations

Bo useful purpcee 1s served by the present Cailfornia system of separate,

~out Werlaﬁping, countarclaims and ceross-complaints. In coptrast to the

complex Californla scheme, in the grest wejJority of Jhwisdictlions any cross-

elaim is dealt with under s siugle sey of rules, Under tbe Federal Rules of

22

Civil Procedure™ and other modern provislons, any cause of action which one

28. E.g., Rule 13 of the Federal Bules of (lvil Procedure, which provides:

{a} Compulsory Counterclalims. A pleading shall state as a
counterclaim any claim which 2t the time of serving the pleading
the pleader has against any opposing party, if it arises out of
the transaction or occurrence that iz the subject matter of the
opposing party’s claim and does not require for its adjudication
the presence of third parties of whom the court cannot acquire
jurisdiction. But the pleader need not state the claim if (1)
at the time the action was commernced the clalm was the sub-
ject of another pending action, or (2} the opposing party brought
suit upon his claim by attechinent cr other process by which
the court did not acauire jurisdiciiz:- ¢~ =endor a personal judg-
ment on that ciaim, and the pleader is not slating any counter-
elaim under this Rule 13. '

{b) Permissive Counterclaims. A jplending may state as 8
counterclaim any clairo against an opposing party not arising
out of the transaction or ocrurrence ihet is the subject matter
ol the opposing party’s claim,

(c) Counterciaim Kxceeding Opposing Clhaim. A counter-
claim may or may not diminish or defeat the recovery sought
by the opposing party. It may ciaim relief axceeding in amount
or different in kind from that sought in the pleading of the op-

. posing party. :

{d) Counterclaimm Against the United States. These rules
shali not be construed to enlarge beyond the litnits now fixed by
law the right to assert counterclaims or to cialm credits against
the United States or an officer or agency thereof.

{e) Counterclaim Mataring or Acquired Afier Pleading. A

- claim which either matured or was acquired by the pleader after

serving his pleading may, with the permission of the court, be
Presented as a counterclaim by suppleriental pleading.

(1) Omitled Counterclaim. Whern & pleader fails to set up a
counterclaim through oversight, inadvertenice, or excusable neg-
lect, or when justice requires, he may by leave of court set up
the counterclaim by amendment.

_l.;...




party hes ageinet an cpposing pariy may te oprought as a counterclaim, regard-
less of Llts mtum.zg- '

Californis should sdopt & single form of plsading--to be called a cross-
cmlaintzh-mthat would bz svailable angainat plaintiffs, codefendants, and
atrangers, would embody the relisf sow avallable by couplerclalm and cross-

complaint, snd would eliminate technical requirementz that searve no useful

purpose,

{g) Cross-Claim Agelust Co-Party., A plesding may state as
& cross-claim any claim by one party against a ce-party arising
out of the transaction or ocourrence that is the subject matter
either of the original action: or of a counterclaim therein or re-
lating to any property that is the subject matter of the original
action. Such cross-clalm may include a claim fhat the party
egainst whom it is asserted is or tnay be lable to the cross-claim-
ant for all or part of a claim asserted in the action against the
cross-clalmant. '

(h} Joinder of Additionsl Parties. Persons other than those
made parties t¢ the original action may be made parties to a
counterclaim or cross-claim in accordance with the provisions of
Bules 19 and 20,

(i} Separate Trials; Separsie Judgpments, £ the court orders
separate trials as provided in Rule 42¢(b), judgment on a counter-
claim or cross-glaim may be rendered In accordance with the
terins of Pule 34 (b) when the court has jurisdiction se to do,
even if the claims of the opposing party have been dismissed or
otherwise disposed of.

23. Bee Friedenthal, The Need to Revige Callfornia Provisicns Regardi
- Jolndsr of Claims, Countarciaims, and Cross-COMDLEILLS 20 {ijEcgrsphed
draft 1370), .

24, The term "cross-complaint® has been chosem to designate the single form
of pleading because the pleading 13 toc he {reated the same in subatance
ag a complsint. The term implies no difference from the federal "ecounter-
clain® under Federsl Buls 13{b). There is no requirement that the “ocross-
complaint™ erise from the same transsction o accurrence,

13




The following rules should apply to the new cross-complaint:

(1) The counterclaim should be abolished; the defendant should be
permitted to assert any claim he has against the plaintiff in a cross-
complaint, regardless of its nature. This will permit the defendant to
assert causes in a cross-complaint which today meet neither the counterclaim
nor cross-complaint requirements. But only a few clalms--those which neither
arise from the same transaction or cccurrence as the plaintiff's claim nor
meet the current counterclaim requirements25--will be affected. There is no
sound reason for excluding these claims; they cen ceuse no more confusion
that presently permitted counterclaims which are totally unrelated to the
pleintiff's cause of action. Any undesirable effects that might result from
this slight expansion of the claims that - the defendant may
assert against the plaintiff can easily be avoided by a severance of cguses
for trial.

(2) A person against whom a cross-complaint is filed should be required
to answer. The cross-complaint will replace the present counterclaim and
cross-complaint. Under existing law, an answer 1s required to a cross-
complaint (which asserts & cause of action arising out of the same transaction
as the plaintiff's cause), but none is required to a counterclaim {which may
assert & cause of action completely unrelated to the plaintiff's cause). An
answer to what now constitutes a counterclaim would be useful in notifying
the defendant and the court which of the defendant’s allegations will be
controverted and what affirmative defenses the plaintiff will rely upon at

the trial of the defendant’'s eclaim.

25. The "diminish or defeat” and "several judgment" requirements now
regtrict the use of a counterclaim. BSee Friedenthasl, The Need to
Revise California Provisions Regarding Joinder of Claims, Counter-
claims, and Cross-Complaints 43-48, 60-B1 {mimeographed draft 1970).
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(3) A party against whom a cross-complaint is filed should be permitted
to file a cross-complaint just as if the cross-complaint filed against him
had been a complaint and should also be subject to compulsory cross-complaint
rules. The existing law is unclear.26

(4) A person who files a cross-complaint should be permitted and required
to join any additionmal persons whom he would have been permitted or reguired to
join had his cause been asserted in an independent action.

(5) A person who files a cross-complaint should be subject to any provi-
sions relating to mandatory Joinder of causes of action.

{6) Whenever a party is sued on a cause of action arising out of the same
transactlon or cccurrence, or affecting the same property, as an unpleaded
cause which the party has against elther a nonadverse party or a stranger to
the lawsuit, he should be permitted, along with his answer, to file a cross-

complaint setting forth his cause and bringing any such stranger intoc the law-

27
suit. This principle has been completely accepted in California.

26. Compare Great Western Furniture Co. v. Porter Corp., 238 Cal. App.2d 502,
L8 Cal. Rptr. 76 (1965)(counterclaim stated to be proper), with Carey v.
Cusack, 245 Cal. App.2d 57, 54 Cal. Rptr. 244 (1966)(court indicates
counterclaim not proper).

27. California courts have held that impleader claims meet the "transaction
and occurrence" ftest embodied in the cross-complaint provision. Frieden-
thal, The Need to Revise California Provisions Regarding Joinder of Claims,
Counterclaims, and Cross-Complaints 062-T1 (mimeographed draft 1970). They
did so erronecusly, however, misinterpreting wording which was not intended
to go so far and, hence, which did not provide any safeguard against
possible collusion that can occur in such a case. Id. at 65-66.
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{7) A statutory provision should be added to provide specifically that a
third party may claim that the person who seeks indemmity from him by a eross-
complaint is not liable on the underlying cause. This would provide . pro-
tection against collusion on the underlying cause similar to that provided by
Rule 1% of the Federal Rules of Civil Procedure.

(8) When a cause of action asserted in a cross-complaint brought solely
against a stranger to the action is severed, the court should have power to
transfer such cause to & more convenient forum for trilal as an independent
aCtion-EB Californis law does not permit part of a case, although severed from
the rest, to be transferred to a separate court. In the special case where the
sult is brought only against third persons, in nonimpleader situations, the
only justification for Jolnder is unity for trial. This purpose feils when
severance occurs and, if the cause is otherwise in an inconvenlent forum, trans-
fer should be allowed. Under current law, a stranger to an action may be
Jjoined therein on & c¢ross-complaint even though he lives many miles away and
the cause against him, if brought independently, would have to be filed in a
county more convenient to him. If such a cause is severed, it is only just

that the court, in its discretion, be allowed to transfer it.

28. For further discussion, see Friedenthal, The Need to Revise California
Provisions Regarding Joinder of Claims, Counterclaims, and Cross-
Complaints 67-68 (mimeographed draft 1970).
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JOINDER OF PARTIES

[A discussion of the existing law and recommended changes in the provieions
relating to jolnder of parties-~both permissive and compulsory--will be

Inserted here after the Commission has determined how it desires to handle

the joinder of parties problems.]
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CONSISTENT PROCEDURAL THREATMENT OF OQRIGINAL AND CROSS-CLAIMS

To eliminate the inconsistency, lack of coherence, and confusion of the
existing statutory provisions, the Commission recommends that a consistent
set of rules be adopted to apply to every situation where One person asserts
a cause of action against another, whether the cause is asserted iIn a com-
plaint or in the new, expanded cross-complaint. These rules should be based
on the basic principle that, where one person files a cause of action against
another, regardless of whether they were original parties to the asction, the
person filing the cause and the person against whom it is asserted will be
treated in substance as plaintiff and defendant, respectively, with all the
obligations and rights that they would have had had the cause been instituted
as an independent action.

Adoption of this basic principle would permit simplification of the
existing procedure for pleading causes and responding to pleadings requesting
affirmative relief and would eliminate most of the practical problems of
current California practice regarding joinder and counterclaims and cross-
complaints. Often it is fortuitous whether or not a person sues or 1ls sued
6n a counterclaim or cross-complalnt rather than in an independent action.

It may simply involve a race to the courthouse. There is no sound reason to
treat parties to the new cross-complaint--which will replace the present dual
system of counterclaims and cross-complaints--any differently than they would
have been treated in a separate sult.

The recommended basic principle bhas been followed in drafting the legis-
lation recommended by the Commission. The most significant effect is that the
provisions relating to pleadings reguesting relief (complaints and the new
cross-complaint) have been consolidated and made uniform, and the provisions
relating to objections to complaints and to denials, and defetises heve

been made applicable to all pleadings requesting relief.
-17-



PROPOSED LEGISLATION

The Commission's recommendaticns would be effectuated by the enactment

of the following measure:

An act to amend Section 1692 of the Civil Code, to amend Sections 117h, 217r,

385, 396, 435, 437c, 581, 626, 631.8, €66, 871.3, and 871.5 of, to add

Sections 422.10, 422.20, 422.30, 422,40, and 1048.5 to, to add Chapter 2

(commencing with Section 425.10) and Chapter 3 (commencing with

Section 430.10) to Title 6 of Part 2 of, te add a new chapter

heading immediately preceding Section 435 of, to add a new chapter

heading immediately preceding Section 437c «f, and to repeal Sec-

tions 422, 430, 431, 431.5, h32, 433, W3k, 437, 437a, 437D, 4374,

438, 439, bho, Lh1, L42, 462, and 463 of, to repeal Chapter 2

(commencing with Section 425) of Title 6 of Part 2 of, to repeal

the heading for Chapter 3 (commencing with Section 430) of Title

6 of Part 2 of, to repeal the heading for Chapter 4 (commencing

with Section 437) of Title 6 of Part 2 of, and to repeal Chapter

5 (commencing with Section 443) of Title 6 of Part 2 of, the Code

of Civil Procedure, to amend Sectien 995 of the Goverrment Code,

to amend Sections 3522 and 3810 of the Revenue and Taxation Code,

and to amend Sections 26304, 26305, 371l61l, 37162, and 51696 of the

Water Code, relating to civil actions and proceedings.

The pegple of the State of California do enact as follows:




Civil Code Section 1692 (Conforming Amendment)

Section 1. Section 1692 of the Civil Code is amended to read:

1692. When a contract has been rescinded in whole or in part, any
party to the .contract may seek relief based upon such rescission by
(a} bringing an action to recover any money or thing owing to him by
any other party to the contract as a consequence of such rescission or
for any other relief to which he may be entitled under the circumstances
or (b) asserting such rescission by way of defense ;-eeusierelaim or
cross-camplaint.

If in an action or proceeding & party seeks relief based upon
rescission and the court determines that the contract has not bsen
rescinded, the court may grant any party to the action any other relief
to which he may be entitled under the circumstences.

A claim for damages is not inconsistent with a claim for relief
based upon resScission., The aggrieved party shall be awarded complete
relief, including restitution of benefits, if any, conferred by him as
a result of the transaction and sny consequential damages to which he is
entitled; but such relief shall not include duplicate or inconsistent
items of recovery.

If in an action or proceeding a party seeks relief based upon re-
scission, the court may require the party to whom such relief is granted
to make any compensation to the other which justice may require and may

otherwise in its judgment adjust the equities between the parties.

Comment. The amendment of Section 1692 merely deletes the reference to a
"counterclaim." Counterclaims have been abolished; claims that formerly were
asgerted as counterclaims are now asserted as cross-camplaints. See Cecde of

Civil Procedure Section L28,80.
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Code of Civil Procedure Section 117h (Conforming Amendment)

Sec. 2, BSection 11Th of the Code of Civil Procedure is amended to
read:

117h. No formal pleading, other than the said claim and notice, shall
be necessary and the hearing and disposition of all such actions shall be
informel, with the scle cbject of dispensing speedy justice between the
parties. The defendant in any such action may file a verified saswew

cross-complaint stating any new matter which shall constitute & eexmnter-

elaim cause of action against the plaintiff ; a copy of such arswer

crose-complaint shall be delivered to the plaintiff in person not later

than 48 hours prior to the hour set for the appearance of said defendant
in such action. The provisions of this code as to seuntevelanims cross-
complaints are hereby made applicable to smell claims courts, so far as

included within their jurisdiction., Such zrmswer cross-complaint shall be

made on a blank substantially in the following form:
In the Small Claims Court of ...... , Comty of ...... s State of
California.
teevss wasasesy Plaintiff, )}
vs.

veesss sssses, Defendant. )}

Seunterelaim Cross-complaint of Defendant.

State of California, )
} ss.
)
County of ...... s )
Creenannea , being first duly sworn, deposes and says: That szid
plaintiff is indebted to said defendant in the sum of ...... ($......)

for .e.vv., which amount defendant prays mey be allowed as-a-eeunierelaim

to the defendant against the ataim-eof plaintiff herein.
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Code of Civil Procedure Section 117h

Subscribed and sworn to before me this ....... day of ......, 19....

L N I A R N I I SR R S

Judge {Clerk or Notary Public.)

Comment. The amendment to Section 117h substitutes references to "cross-
complaint” for the former references to "counterclaim” and makes other con-
forming changes to reflect the fact that counterclaims have been abolished and
claims formerly asserted as countercleims are now to be asserted as cross-

complaints. See Code of Civil Procedure Section 428.80.



Code of Civil Procedure Section 117r (Conforming Amendment)

Sec. 3. Bection 11l7r of the Code of Civil Procedure is amended to
read:

117r. If a defendant in a swall claims action shall have a claim
against the plaintiff in such actioh and such claim be for an amount
over the Jjurisdiction of the small claims court as set forth in Section
117, but of a nature which would be the subject se-ceuntereisim-or of a
cross-camplaint in such action under the rules of pleading and practice
governing the superior court, then defendant may commence an action against
said plaintiff in a court of competent jurisdiction and file with the
justice of said small claims court wherein said plaintiff has commenced
his action, at or before the time set for the trial of said small claims
action, an affidavit setting forth the facts of the commencement of such
action by such defendant. He shell attach to such affidavit a true copy
of the complaint 80 filed by said defendant against plaintiff, and pay to
said justice the sum of one dollar {$1l) for a transmittal fee, and shall
deliver to said plaintiff in person a copy of said affidavit and complaint
at or before the time above stated. Thereupon the justice of said small
claims court shall order that said small claims court action shall be
transferred to said court set forth in said affidavit, and he shall trans-
mit all files and papers in his court in such action to such other court,
and said actions shall then be tried together in such other court.

The plaintiff in the small claims section shall not be required to
pay to the clerk of the court to which the action is so transferred any
transmittal, appearance or filing fee in said action, but shall be re-
quired to pay the filing and any other fee required of a defendant, if

he appears in the action filed sgainst him.
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Code of Civi. Procedure Section ll7r

Comment, The amendment of Section 117r deletes the reference to a "counter-
claim.” Counterclaims have been abolished; claims that formerly were asserted
as counterclaims are now asserted as cross-complaints. BSee Code of Civil Pro-

cedure Section 428.80.



§ 389

Code of Civil Procedure Section 389 (Amended)

Sec. 4. Section 389 of the Code of Civil Procedure is amended

to read:

Note: BSection 389 is the general provision relating to necessary parties.
This section is the subject of Memorandum 70-66, but we anticipate that the

amendment to Section 389 will be incorporated into this bill.



Code of Civil Procedure Section 396 {Conforming Amendment)

Sec, 5. Section 396 of the Code of Civil Procedure is amended to
read: ‘

396. If an action or proceeding is commenced in a court which lacks
Jurisdiction of the subject matter thereof, as determined by the camplaint
or petititon, if there is a court of this State which has such juris-
diction, the action or proceeding shall not be dismissed {except as pro-

vided in Section 581b, and as provided in subdivision 1 of Section 581

of this code) but shall, on the application of either party, or on the

court's own motion, be transferred to & court having jurisdiction of the
subject matter which may be agreed upon by the parties, or, if they do
not agree, teo a court having such jurisdiction which iz designated by
law as a proper court for the trial or determination thereof, and it
shall thereupon be entered and prosecuted in the court to which it is
transferred as if it had been commenced therein, all prior proceedings
being saved. In any such case, if summons is served prior to the filing
of the actlon or proceeding in the court to which it is transferred, as
to any defendant, so served, who has not appeared in the action or pro-
ceeding, the time to answer or otherwise plead shall date from service
upon such defendant of written notice of the filing of such action or
proceeding in the court to which it is transferred.

If an action or proceeding is coammenced in or transferred to a court

which has jurisdiction of the subject matter thereof as determined by the

complaint or petition, and it thereafter appears from the verified pleadings,

or at the trial, or hearing, that the determination of the action or pro-

ceeding, or of a eeunierelsim;-er-ef-a cross-complaint, willl necessarily
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Code of Civil Procedure Section 396

involwve the determination of questions not within the Jjurisdietion of the
court, in which the action or proceeding is pending, the court, whenever
such lack of jurisdiction appears, must suspend all further proceedings
therein and transfer the action or proceeding and certify the pleadings
(or if the pleadings be oral, a transcript of the same)}, and all papers
and proceedings therein, to & court having jurisdiection thereof which may
be agreed upon by the parties, or, if they do not agree, to a court having
such Jjurisdiction which is designated by law as a proper court for the |
trial or determination thereof.

An action or proceeding which is transferred under the provisions of
this section shall be deemed to have been commenced at the time the com-
plaint or petition was filed in the court from which it was originally
transferred.

Nothing herein shall be construed to preclude or affect the right to
amend the pleadings as provided in this code.

Nothing herein shall be construed to reguire the superior court to
transfer any action or proceeding because the judgment to be rendered, as
determined at the trial or hearing, is one which might have been rendered
by a municipal or Jjustice court in the same county or city and county.

In any case wherse the lack of jurisdiction is due solely to an excess
in the smount of the demand, the excess may be remitted and the action may
continue in the court where it is pending.

Upon the meking of an order for such transfer, proceedings shall be
had as provided in Section 399 of this ccode, the costs and fees thereof,

and of filing the case in the court to which transferred, to be paid by
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Code of Civil Procedure Section 396

the plaintiff unless the court ordering the transfer shall ctherwise
direct., If the party obligated to pay such costs and fees shall feil to
do so within the time specifically provided, or, if none, then within
five (5) days after service of notice of the order for transfer or as
to costs and fees, then any party may pay such costs and fees and, if
other than a party originally obligated to do so, shall be entitled to
ceredit therefor or recovery thereof, in the same manner as is provided

in Section 399.

Comment. The amendment of Section 396 merely deletes the reference to a
"counterclaim.” Counterclaims have been abolished; claims that formerly were
asserted as counterclaims are now asserted as cross-complaints., BSee Ceode of

Civil Procedure Section 428.80.
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cep § 422

Code of Civil Procedure Section 422 (Repealed)

Sec. 6 . Section 422 of the Code of Civil Procedure is
repealed.

428 <--Fhe-only-pleadinge-asileved-on-the-pars-of-the-plaintifs
ares

de-~Fhe-compiaints

Br=--Fhe-demnrrer-te-the-gpavers

Jo-~The-demurrer-i5-the-erons-ecEpiaints

bz--The-apawer-to-the-eross-complain;

Ard-en-the-pari-of-the-defendand:

iz-<Fhe-demirrer-to-the-coppiainty

Hv-~Fhe-agsvers

3=--Phe-eress-eampiaints

L --The-demmrrer-to-the-answer-to-the-erese-complainty

{In-justice-courtsy-the-pleadinge-are-not-required-so-be-in
any-pariienlor-forms -but-mist-be-guek-as-£o-cnable-a-person-of
eormori-nnderetanding-to-knew-vhat-ie~-intendeds - n- justiee- courtsy
the-piendings-mays-axeepi-the- coppiaint; -ar- eross-ecoppiaint-be
or¥ai-er-in-writingy-need-net-be-verifiedy-unless-othervice-pre-
vided~-in-thig-4isiey-2f-dn~-vriving;-must-be-Filed-with-the-judge;

if-erai;-ar-emtry-eof-their-substance-mist-be-made-in-the-deeleto

Comment. The portion of former Section 422 that enumerated the per-
missible pleadings is superseded by Section 422.10; the portion relating

to pleadings in justice courts is superseded by Section L22.20.
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;

§ 422.10. Permissible pleadings enumerated

Sec. 7 . BSection 422,10 is added to the Code of Civil Procedure,
to read:

422.10. The pleadings allowed in civil actions are complaints,

R YOO

demurrers, answers, and cross-ccmplalnts.

Comment. Section 422,10 supersedes the first paragraph of former Code of
Civil Procedure Section 422. However, unlike Section 422 which specified the
' pleadings to which a demurrer or answer could be filed, Section 422,10 merely
lists the pleadings allowed; the circumstances where a particular pleading is
i required or permitted are specified in subsequent sections. See also Code of
‘ C¢ivil Procedure Section 411,10 ("4 civil action is commenced by filing a com-
~ plaint with the court."). The only pleading that can request affirmative relief
is & complaint or cross-complaint; a counterclaim in the answer is no longer

permitted. See Section 428.80.
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§ 422.20. Pleadings in justice courts

Sec. 8 . Section 422.20 is added to the Code of Civil Procedure,
to read:

k22.20, {a) The rules stated in this section apply only to pleadings
in Jjustice courts.

{b) The pleadings are not required to be in any particular form but
must be such as to enable a person of common understanding to know what
is intended,

(c} The complaint or a cross-complaint shall be in writing. Other
pleadings may be oral or in writing. If the pleadings are in writing,
they shall be filed with the judge. 1If oral, an entry of their substance
shall be made in the docket.

(@) A copy of the account, note, bill, bond, or instrument upon which
the cause of action is based is a sufficient cawplaint or ceoss-complaint.

(e) Except as otherwise provided in this title, the pleadings need

not be verified.

Comment. BSubdivisions (a), (b), (¢}, and {e) of Section 422.20 continue
without substantive change the second paragraph of former Code of Civil Pro-
cedure Section 422, Subdivisions (a) and {d) continue a portion of subdivi-
sion 3 of former Code of Civil Procedure Section 426 except that subdivision
(d) applies to both complaints and cross-complaints while Section 426 by its

terms applied to "complaints.,”

;
|
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§ 422.30. Ception for pleadings

Sec. 9 . Section L22.30 is added to the Code of Civil Procedure,
to read:

422.30. Every pleading shall contein a caption setting forth:

{a) The name of the court and county, and, in municipal and Jus-
tice courts, the name of the judicisl district, in which the action is
brought; and

{b) The title of the action.

Comment. Section 422,30 retains the substance of the portion of subdivi-
gsion 1 of former Section 426 which prescribed the caption to be used on & cam-
plaint, However, unlike the provision of former Section 426, Section 422.30
applies to all pleadings rather than merely to the complaint. This extension

of the rcaption requirement is consistent with former practice. (al. Rules of

Ct., Rules 201{c){Superior Court), 501 (municipal court).
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§ L22.40. Names of parties in title of action

Sec. 10. Section 422.40 is added to the Code of Civil Procedure,
to read:

422.40. In the compleint, the title of the action shall include
the names of all the parties; but, except as otherwise provided by statute
or rule of the Judicisel Council, in other pleadings it is sufficient to
state the name of the first party on each side with an appropriate indica-

tion of other parties.

Comment. Section 422.40 continues the requirement formerly found in sub-
division 1 of former Ssction 426 that the complaint include the names of the
parties and adds a new provision applying to other pleadings. The inclusion
of the phrase "et al." would be "an appropriate indication of other parties"
for the purposes of Section 422.40. Section 422.40 is based on the second

sentence of Rule 10{a) of the Federal Rules of Civil Procedure.
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§§ 425, h26, W26a, L26e, and 427 (Repealed)

Sec, 11 . Chapter 2 {commencing with Section 425) of Title 6 of

Part 2 of the Code of Civil Procedure is repealed.

Comment. Section 425 has been repesled as unnecessary because it dupli-
cates Code of Civil Procedure Section 411.10 (added by Cal. Stats. 1969, Ch.
1610). The remaining sections in Chapter 2 are superseded by the new provisions

of the Code of Civil Procedure indicated below:

Repealed Provision New Provigion
Section L26
Subdivieion L _ _ _ _ _ Section 422,30 (caption)
Section 422.40 {names of parties)
Subdivision 2 _ _ _ _ _ Sectien 425.10
Subdivision 3 _ _ _ _ _ Section 422,20 (justice courts)
Section 425.10 Edemand for relief)
Section 429,30 {infringement of rights in
production)
Section h26a _ _ _ _ _ _ _ _ Section 429,20
Section 426e¢ Section 429.10
Section W27 _ Section 425.20 (separate statement of causes
of action)

Section 427.10 {joinder of causes)

Note: The repealed zectlons in Chapter 2 read as follows:

425, Complaint, first pleading. The first pleading on the part
of the plaintiff is the complaint.

L426. The complaint must contain:

1. The title of the action, the name of the court and county, and,
in municipal and justice courts, the neme of the judicial distriet, in
which the action is brought; the names of the parties to the action;



2. A statement of the facts constituting the causz of action, in
ordinary and concise language;

3. A demand of the relief which the plaintiff claims. If the re-
covery of money or damages be demanded, the amount thereof must be stated;
provided, that in justice courts, a copy of the account, note, bill, bond,
or instrument upon which the action is bhased is a sufficient complaint.

If the demand be for relief on account of the alleged infringement of the
plaintiff's rights in and to a literary, artistic or intellectual produc-
tion, there must be attached to the camplaint a copy of the production as
to which the infringement is claimed and a copy of the alleged infringing
production. If, by reason of bulk or the nature of the preduction, it is
not practicable to attach & copy ©3 the complaint, that fact and the rea-
sons why it is impracticable to attach a copy of the producticn to the
complaint shall be alleged; and the ccurt, in connecticon with any demurrer,
motion or cother proceedings in the cause in which a knowledge of the con-
tents of such preducticn may be necessary or desirabisz, shall mzke such
order for a view of the production not attached as will suit the conven-
ience of the court, to the end that the contents of such preduction may

be deemed to be a part of the complaint to the soue extent and with the same
force as though such producticn had teen capable of being =nd had been at-
tached to the ccxplaint. The attachment of any such production in accordance
with the provisions herecl sghall not be deemad a makipg public of the pro-
duction within the meaning of Section 983 of tiue Civil Code,

Y26a, In a procceding for dissolutich of marriage, legal s-raration,
or for a declaration of vold or voldable marriage, there =hall be furnished
to the county clerlk by the petiticner at the time of filing of the petition,
or within 10 days therzafter and before the date of the first hearing, that
informaticon, requirzi to bo ccllected by the State Begistrar of Vital Sta-
tistics, in tke mannsr specified vnder Chepter 6.5 (ccomencing with Sec-
tion 10360) of Divisicn 9 of the Nealtn aud fafety Ceda. 'The clerk shall
accept the petiticn for filing, woether or not saild infermation is then
furnished. At any time after the filing of the petiticn, {he resnondent
may also furnish su-% informatica, whether or not it has been First fur-
nished by the netiticnmer. The clerk shall fale 2ll ministerial steps re-
quired of him in the procecding, whather or niyt such informatica kas been
furnished; but the clerk sghall advige the court, al the time set for any
hearing, if at such time no party has furnished such information. In such
cases, the court may decline to hear any matter encompassed within the
proceeding if good czuse for such failure to furnish informstion has not
been shown.

The court's inguiry in such cases shall be confir I solely to the
guestion of the existence of good cause for not luwnishing the information;
and such report and the contents thereof shall not be adimicsible in evi-
dence and shall not be furnished to the court.

426c. In a proceeding for dissclutioca of marriage the petition must
set forth smong other matters as near as can be ascertained the following
facts:

(1} The state or country in which the paritles were married.

~17-
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(2) The date of marriage.
{3} The date of separation.
{(4) The number of years from marriage to separation.

{5) The number of children of the marriage, if any, and if none &
statement of that fact.

() The age and birth date of each minor child of the marriage.

(7) The social security numbers of the husband and wife, if available,
and if not available, a statement to such effect.

427. The plaintiff may unite several causes of action in the same
complaint, where they all arise out of:

1. Contracts, express or implied. An action brought pursuant to
Section 1692 of the Civil Code shall be deemed to be an action upon an
implied contract within the meaning of that term as used in this section.

2. Claims to recover specific real property, with or without dameges
for the withholding thereof, or for waste committed therson, and the rents
and profits of the same.

3. Claims %o recover specific personal property, with or without
damages for the withholding thereof.

L, Claims against a trustee by virtue of a contract or by operation
of law,

5. Injuries to character,
6. Injuries to persom.
7. Injuries to property.

B, Claims arising out of the same transaction, or transsctiomns con-
nected with the same subject of action, and not included within one of
the foregoing subdivisions of this section.

9. Any and all claims for injuries arising cut of a conspiracy,
whether of the same or of different character, or done at the same or
different times.

The causes of action so united must all belong to one only of these
clagses except s provided in cases of conspiracy, and must affect all
the parties to the action, and not regquire different places of +trial, and
must be separately stated; but an sction for malicidws arrest and prose-
cution, or either of them, may be united with an action for either an
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injury to cheracter or to the person; provided, however, that in any
action brought by the hushand and wife, to recover damages caused by
any injury to the wife, all consequential damages suffered or sustained
by the husband alone, including loss of the gervices of his said wife,
moneys expended and indebtedness incurred by reason of such injury to
his said wife, may be alleged and recovered without separstely stating
such cause of action arising out of such consequential damages suffered
or sustained by the husband; provided, further, that causes cof action
for injuries to person and injuries to property, growing out of the same
tort, may be joined in the same camplaint, and it is not required that
they be stated separately.
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Sec. 12 . Chapter 2 (commencing with Section 425.10) is added to

Title & of Part 2 of the Code of Civil Procedure, to read:

CHAPTER 2. CLATMS FOR RELIEF

Article 1. General Provisions

§ L425.10. Content of pleading demanding relief

425,10, A pleading which sets forth a claim for relief, whether it
te a complaint or cross-complaint, shall contain beth of the following:

(a) A statement of the facts constituting the cause of action, in
ordinary and concise langusge.

(b) A demand for judzment for the relief to which the person asserting
the cause of action ¢laims he is entitled. TIf the recovery of money or

damages be demanded, the amount thereof shall be stated.

Camment. Section 425.10 continues requirements formerly found in subdivie
sion 2 and subdivision 3 (first portion) of Code of Civil Procedure Section 426.
However, Section 425.10 applies to both camplaints and cross-complaints while

Section 426 by its terms applied to "complaints."

2=



§ 425.20. Separate statement of causes

425.20. Causes of action, whether alleged in a camplaint or cross-
camplaint, shall be separately stated, but all causes of action requesting
relief arising from the same transaction or occurrence may be stated to-

gether.

Comment. Section 425.20 supersedes the portion of former Code of Civil
Procedure Section 427 that related to the separate statement of causes of
action. Section 427 provided that certain types of causes of action that
often arige from the same transaction or occurrence did not need to be sep-

aretely stated; Section 425.20 provides a general rule to the same effect.

" see the

As to the construction to be given "same transaction or occurrence,
Comment to Section 426.10. For criticism of the requirement of a separate
statement, see 2 Witkin, California Procedure, Pleading § 497 (1954){“In brief,
the requirement of a separate statement, and its corresponding ground of

demurrer, encourages prolixity and uncertainty in the statement of the facts

constituting the cause or causes of action.").
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Article 2. Compulsory Joinder of Causzs of Action

§ L426.10. Definitions

L26.10. As used in this article:

(a) "Complaint” means a camplaint or cross-complaint.

(b) "Plaintiff" means = person who files and serves & complaint or
cross-camplaint.

(c) "Related cause of action" means a cause of action which arises
out of the same transaction or occurrence as the cause of action which

the plaintiff alleges in his complaint.

Comment. The definition in Section 426.10 of "related cause of action"”
provides a convenient means for referring to a cause of action which arises
out of the same transaction or oceurrence. As under prior law (former Code
of Civil Procedure Section 439), "transaction" includes a series of related

acts or conduct. Brunswig Drug Co. v. Springer, 55 Cal. App.2d4 Wikl 130 p.24

758 (1942) ("transaction" means the entire series of acts and mutual conduct

of the parties); Sylvester v. Soulsburg, 252 Cal. App.2d-185, 60 Cal. Rptr.

218 {1967)}{(in vendor's suit to terminate contract for sale of realty and
personalty, guiet title to realty and foreclose chattel mortgage, entry of
vendors upon real property, taking possession of personal property and re-
maining in possession for a time were a continuous series of acts and a single
transaction giving rise to purchasers’ claim for damages for trespass);

Holmes v. David H. Bricker, Inc., 265 Adv. Cal. App. 695, 71 Cal. Rptr. 562

{1968) (automobile accident giving rise to separate causes of action for damages

to property and for personal injury is single "transaction")}.
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§ L26.20

§ 426.20. Compulsory joinder of related causes of action

426.20. Except as otherwise provided in this article, if a plaintiff
falls to allege in his complaint a related cause of action which, at the
time of service of his complaint, he has against any party to the action,
all of his rights against such party on the related cause of action ndt

pleaded shall be deemed waived and extinguished.

Comment. Section 426.20 makes Joinder of causes arising from the same trans-
action or occurrence mandatory. (See Section 426.10 defining “"related causes of
action.") This is the rule in those jurisdictions which follow the so-called
"operative facts" theory of a cause of acticn for res judicata purposes. How-
ever, California follows the "primary rights" theory of a cause of action, and
res judicata applies only where the cause not pleaded is for injury to the same
"primary right." See 2 Witkin, California Procedure Pleading § 11 (195k4).
Nevertheless, even where different primary rights are injured, collateral estoppel
will bar an unpleaded cause of action if precisely the same factual issues are
involved in both actions. See 2 Witkin, California Procedure Pleading $§ 11-22
(1954}. Section 426.20 broadens the former mandatory joinder requirement to
require that all causes arising out of the same transaction or oceurrence be
brought in the same action. This rule 1s comnsistent with the former California
practice relating to counterclaims under former Code of Civil Procedure Section

439. Por further dlscussion, see Friedenthal, The Need to Revise California

Provisions Regarding Joinder of Claims, Counterclaims, and Cross-Complaints  24-

29 {mimeographed draft 1970).
Section 426.20 applies to cross-complaints as well as complaints. See

Section 426.10
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§ 426.30, Campulsory cross-complaints

426.30. (a) Except as otherwise provided in this article, if a party
against whom a complaint has been filed and served fails to allege in a
eross-camplaint any related cause of action which, at the time of serving
his answer to the complaint, he hes asgainst the plaintiff, all his rights
against the plaintiff on the related cause of action not pleaded shall be
deemed waived and extinguished.

(b) This section deoes not apply if either of the following are estab-
lished:

(1) The court in which the action is pending does not have jurisdic-
tion to render a personal judement against the person who failed to plead
the related cause of action.

(2) The person who failed to plead the related cause of action did

not file an answer to the camplaint against him,

Comment., Subdivision (a) of Section 426.30 continues the substance of
the former campulsory counterclaim rule (former Code of Civil Procedure Sec-
tion 433). However, since the scope of a cross-complaint is expanded to in-
clude claims which would not have met the "defeat or diminish" or "several
judgment" requirements of the former counterclaim statute, the scope of the .
former rule is expanded by Section 426.30 to include scme causes of action
that formerly were not compulsory. See discussion in Friedenthal, The Need

to Revise California Provisions Regarding Joinder of Claims, Counterclaims,

and Cross-Complaints 39-56 (mimeographed draft 1970). BSince "complaint” is

defined in Section 426.10 to include a cross-complaint, Section 426.30 makes

cross-complaints arising out of the same transactlon or occurrence mandatory

when the other party has filed and served a cross-complaint.
2l



§ 426.30

Subdivision (b) is designed to prevent unjust forfeiture of a cause of
action. Paragraph (1) treats the situation where a party is not subject to
a personal judgment, Jurisdiction having bheen cbtained only over property
owned by him. The paragraph is similar to Rule 13(a)}{2) of the Pederal Rules
of Civil Procedure. Although the party ageinst whom the complaint {or cross-
camplaint) is filed is not required to plead his related cause of action in

8 crogs~-complaint, he may do so at his election. 1If, however, he does elect
to file a cross-complaint, he is required under Section 426.20 (defining com-

plaints to include cross-complaints) to assert all related causes of action
in such cross-complaint.
Paragraph (2) of subdivision {b) permits a party to default without waivi

any cause of action. If the party does not desire to defend the action and a
default judgment is taken, it would be unfair if an sdditional conseguence of
such default were that mll related chuses of action the party had would be

waived and extinguished.
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§ 426.40. Exceptions to compulsory joinder requirement

426.L0. This article does not apply if any of the following are
established:

(a) The cause of action not pleaded requires for its adjudication
the presence of additional parties over wham the court camnot acquire
Jurisdiction,

(b) The court in which the action is pending is prohibited by the
federal or state constitution or by statute from entertaining the cause
of action not pleaded,

(e} At the time the action was commenced, the cause of action not

pleaded was the subject of another pending action.

Comment. Section 426.40 is required to prevent injustice. Subdivisions
(a} and (b) prohibit waiver of & cause of action which cannot be maintained.
Subdivision (a) uses language taken from Rule 13(a) of the Federal Rules of
Civil Procedure. See also Code of Civil Procedure Section 389 (joinder of per-
sons needed for just adjudication)[note: it is anticipated that the substance
of Rule 19 of the Federal Rules of Civil Procedure will be enacted in lieu of
present Section 3897. Subdivision {c) makes clear the rule regarding causes
already pleaded. Subdivision (c) is the same in substance as Rule 13(a)(1l) of
the Federal Rules of Civil Procedure.

gubdivision {b) of Section 426.40 is designed to meet problems that may
arise when the federal courts have jurisdiction to enforce a cause of action
created by federal statute. In some cases, state courts have concurrent juris-
diction with the federal courts to enforce g particular cause of action. TFor

example, such concurrent juorisdiction exists by express statutory provision in

26
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§ L426.ho

actions under the Federal Employers' Liability Act. U5 U.8.C.A. § 56. More-
over, even thogh the federal statute does not contain an express grant of con-
current jurisdiction, the general rule is that state courts have concurrent
Jurisdiction to determine rights and obligations thereunder where nothing ap-
pears in the statute to indicate an intent to make federal jurisdiction exclusive

Miller v. Municipal Court, 22 Cal.2d 818, 836, 142 p.2d 297, (1943); Gerry

of California v. Superior Court, 32 Cal.2d 119, 122, 194 P.24 689, (1948);

Business Women's Ass'n v. Knight, 94 Cal. App.2d 93, 97, 210 P.2d 295, (1945

In cases where the state and federal courts have concurrent jurisdiction, if the
cause of action created by the federal statute arises out of the same trans-
action or occurrence, Section 426.30 requires joinder in the state court pro-
ceeding, and subdivision (b) of Section 426.40 is not applicable.

In some cases, the federal courts have exclusive Jurisdiction of the feders:

cause of action. See 1 Witkin, California Procedure Jurisdiction § 38 (1954,
1967 Supp.). In these cases, subdivision (b) of Section 426.40, recognizing
that the federal cause of action is not permitted to be brought in the state
court, provides an exception to the compulsory joinder or compulsory cross-
complaint requirement.

Under scme circumstances, more ccomplex situations may arise. For example,
if the claim which 1s the subject of a state court action by the plaintiff
arigses out of the same transaction as a claim which the defendant may have under
the state and federal anti-trust acts, the defendant must file a cross-complaint
for his cause of action under the state Cartwright Act (Business and Professions
bode Sections 16700 et 533;) in the proceeding in the state court to avoid waive

of that cause of action under Section 426.30 and must assert his federal cause
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§ 426.40

of action under the Sherman Anti-Trust Act in the federal court (since his
cause of action under the Sherman Anti-Trust Act is cne over which the federal
courts have exclusive jurisdiction). Thus, in this instance, defemdant's
state action must be brought as a .ross-complaint and his federal action mast

be brought Zs an independent action in the federal courts.



§ 426,50, Permission to assert unpleaded cause

b26.50. A party vwho, in good fzith, .fails to plead a cause of actior
subject to the requirements of this article, whether through oversight,
inadvertence, mistake, or neglect, shall, upon application to the court
prior to trial, be granted leave to assert such cduse unless the granting

of such leave will result in substantial injustice to- the. epposing party.

Comment. Section 426.50 makes clear that leave should be freely granted
5 to plead a compulsory cause prior to trial: The court is required to grant
i leave to assert the cause if the party requesting leave acted in good faith in

failing to plead the cause unless granting leave will result in substantial in

- —— e

justice to the cpposing party. The rule provided by Section 426.50 is similar

to, but more liberal than, Rule 13(f) of the Federal Rules of Civil Procedure.
Section 426.50 does not affect any other provisions that may provide relic

froam failure to plead a compulsocory cause, even where relief would not be avail-

able under Section 426.50. For example, after trial has begun, leave to file

i & cross-complaint (Section 428.50) may be granted. Likewise, Section 1426.50

does not preclude the granting of any relief to which the party may be entitlec

to obtain under Section 473 of the Code of Civil Procedure.

£ Ty
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Article 3, Permissive Jolnder of Causes of Action

§ 427.10, Permissive joinder

427.10. (a) A plaintiff who in a complaint, alone or with coplaintiff .

alleges a cause of action against one or more defendants may unite with
such cause any other caunses which he has either alone or with coplaintiffs

against any of such defendants.

(b) Causes of action may be joined in a cross-complaint in accordance

with Sections 428.10 and 428.30.

Comment. Section 427.10 supersedes former Code of Civil Procedure Section
427 and eliminates the arbitrary categories set forth in that section.

Under former Section 427, plaintiff could join causes unrelated to one
another only when they happened to fall within one of the stated categories.
The change provided by Section 427.10 is in line with the modern unlimited
joinder-of-causes rule in effect in the federal courts and elsewhere., See
Fed. BR. Civ. Proc. 18(a). For further discussion, see Friedenthal, The Need

to Revise California Provisions Regarding Joinder of Claims, Counterclaims,

and Cross-Compleints 2-30 (mimeographed draft 1970).

Although unlimited joinder of causes is permitted by Section 427.10, any
undesirable effects that might result from unlimited joinder may be -
avoided by severance of causes for trial under Section 1048 of the Code of

Civil Procedure.
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Article 4, (Cross-Complaints

§ L428.10. When cross-complaint permitted

428.10. (a) Any person against whom a ccamplaint or cross-complaint he-
been filed may file & cross~complaint setting forth any causes of action
he has against any of the parties who filed the camplaeint or cross-complai ©
against him.

(b) Whenever a party against whom a cause of action has been asserted
in a complaint or cross-complaint has a cause of action arising from the
same transaction or occurrence, or affecting the same property, as the
cause brought against him, he may file a cross-compleint asserting his
cause against a person alleged to be liabie thereon, whether or not such

person is already a party to the action.

Comment. Section 428.10 reflects the fact that a cross-complaint is the
only type of pleading that may be filed to request relief by a party against
when 2 carplaint or cross-complaint has been filed. Counterclaims have been
abolished, Section 428.80.

Subdivision (a) adcpts the simple rule that a party esgeinst whom a com-
plaint or cross-complaint has been filed may bring any cause of action he hes
(regardless of its nature) against the party who filed the complaint or crosse

complaint. There need be no factual relstionship between-his cause and the caus

of the other party. This is the rule under the Federal Rules of Civil Procedure
and other modern provisions. E.g., Fed. R. Civ. Proc. 13. If the cause arises
put of the same transaction or occurrence, the cross-complaint is compulsory.
See Section 426.30.

Subdivision (a) is generally consistent with prior law (former Code of
Civil Procedure Section 438) which provided for a counterclaim; but, under
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§ 428.10

prior lew, some causes which a party had ageinst an opposing party did not
qualify as counterclaims because they did not satisfy the "diminish or defeat”
or "several judgment" reguirements. For further discussion, see Friedenthal,

The Need to Revise California Provisions Regarding Joinder of Claims, Counter-

claims, and Cross-Camplaints L2-b8 (mimeographed draft 1970)}. These require-

ments are not continued, ard subdivision {a) permits unlimited scope to a
croas-camplaint against an opposing party.

Subdivision (b} continues the rule (former Code of Civil Procedure Section
L42) that a cross-complaint may be asserted against any person, whether or not
a party to the action, if the cause of actionh asserted in the cross-complaint
arises out of the same transaction or occurrence. Subdivision {b) thus permits
a party to assert & cause of action against a person who is not already a party
to the action if the causme has & subject matter connection with the cause al-
ready ssserted in the action. For further discussion, see Friedenthal, The

Need to Revise California Provisions Regarding Joinder of Claims, Counterclsaims,

and Cross-Complaints 52-54 (mimecgraphed draft 1970).
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§ 428.20. Joinder of parties

L28.20. Any person may be made a party to a cross-complaint if, had
the cross-complaint been filed as an independent action, his joinder would

have been permitied by the statutes governing joinder of parties.

Comment. Section 428.20 makes clear that, when a cross-camplaint is per-
mitted under Section k28.10, persons may be joined as cross-complainants who
were not previously parties to the action and the cross-complaint may be brought
against persons who were not previously parties to the action, Thus, Section
428,20 is consistent with the general pripciple that a cross-camplaint is to
be treated as if it were a complaint in an independent action.

Where the cause of action asserted in the cross-complaint arises out of the
seme transaction or occurrence, Section L428.20 retains prior law under former
Code of Civil Procedure Section 439. The cross-complaint mey be brought against
a person or persons not previously parties to the action if it asserts a cause
of action that arises out of the same transaction or occurrence; there is no
requirement that it assert a cause of action against a person already a party to
the action. However, where the cause of action asserted in the cross-camplaint
does not arise out of the same transaction or occurrence, Section 428.20 provide.
a more liberal rule than former law. Under prior law, a counterclalm could be
brought against a plaintiff only; & third person could not be joined because thi:
was precluded by the "several judgment" requirement of former Code of Civil Pro-
cedure Section 438. This limitation on joinder of parties is not continued in

Section 428.20. PFor further discussion, see Friedenthal, The Need to Revise

California Provisions Regarding Joinder of Claims, Counterclaims, and Cross-

Complaints 46-48 (mimeographed draft 1970).
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§ 428.30

§-h28.30. Joinder of causes of action against person not already a party

428.30. Where a person filing a cross-complaint properly
Joins as a party a person who has not previously been a party to
the action, the person filing the cross-complaint* may set forth

in the cross-complaint any causes of action he has against the

newly joined party.

Comment. Section 428.30 is consistent with treating a cross-
complaint the same as if 1t were & complaint in an independent action.
Thus, if a defendant properly joins an outsider as a codefendant on a
cpogs-complaint, the defendant may then assert any additional causes
of actlon he has against the outsider. This broéd principle-~that,once a
party is properly Jjoined in an action because of his connection to a
single cause of action, adverse parties may join any other causes against
him--has been adopted in many other jurisdictions. E.g., Rule 18(a) of
the Federal Rules of Civil Procedure. Although unlimited joinder of
causes is permitted by Sections 428.10 and 428.30, any undesirable
sffects that might result from unlimited joinder may be avoided
by severance of causes for trial under Section 1048 of the Code of Civil

Procedure.

£



§ 428.40, Cross-camplaint in same document as answer

same
This

part

make

428.40. If the cross-complaint is against only persons who were
previously parties to the action, it may but need not be included in fhe
same document s the answer to the complaint or cross-complaint of the
party against whan it is filed. If the cross-complaint is aga&inst any

person not previecusly a party to the action, it shall be & separate document.

Comment, Section 428.40 permits a cross-complaint to be included in the
document as the answer if no new parties are being brought inte the action.
is generally consistent with prior practice where a counterclaim was a

of the answer, Nevertheless, the person filing the cross-complaint may

it a separate document if he wishes. 1If any of the parties against whom

the ecross-complaint is brought is not already a party to the action, the cross-

complaint is required to be a separate document.
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e § 428.50

§ 428.50. Cross-complaint filed after answer only with leave of court

4pg.50. Leave of court is required to file any cross-complaint
except one filed before or at the same time as the answer to the com-
plaint of cross-complaint which contains the cause
of action to which the proposed cross-complaint is  directed.
Such leave may be granted in the interest of justice at any time during

the course of the action.

Comment. The first sentence of Section 428.50 continues the substance
of a portion of former Code of Civil Procedure Section 442 except that it
makes clear that a cross-complaint may be filed "before" as well as at the
same time as the answer. As under former Section u4b2, permission of the
court is required to file a cross-complaint subsequent to the answer. fThe
language "may be granted” of Sectiom 428.50 places the question of leawve
to file a cross-complaint after the answer wholly in the discretion of the
court; it is to be distinguished from the directory language "shell .

be granted" of Section 426.50 relating to compulsory cross«complaints.
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§ L428.60. Service of cross-complaint

bog 60. A cross-complaint must be served on the parties affected
thereby. If any party affected by a cross-camplaint has not appeared
in the action, a summons upon the cross-complaint shall be issued and

gerved upoh him in the same manner as upon commencement of an original

action.

Conment. Section 428.60 continues without substantive change require-

ments that were imposed under former Code of Civil Procedure Section 4k2.
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§ 428,70, Rights of "third-party defendants”

L28,70. (a) As used in this section:

(1} "Third-party plaintiff" means a person against whom a cause of
getion has been asserted in a complaint or cross-complaint, who claims
the right to recover all or part of any amounts for which he may bhe held
liable on such cause of action from a third person, and who files a cross-
complaint stating such claim as a cause of action against the third persor

(2) "Third-party defendant" means the person who is alleged in a
cross~complaint filed by a third-party plaintiff to be liable to the thirc
party plaintiff if the third-party plaintiff is held liable on the claim
against him,

{b) In mddition to the other righte and duties a third-party defendar
has under this article, he may, at the time he files his answer to the
cross-complaint, file as a separate document a special answer slleging
against the person who asserted the cause of action against the third-
party plaintiff any defenses which the third-party plaintiff has to such
cauge of action. The special answer shall be served on the third-party
plaintiff and on the person who asserted the cause of action against the

third-party plaintiff.

Comment. Section 428,70 makes clear that, in addition to all rights and
duties of a party against whom a cross-complaint has been filed, a third-party
defendant has the right to prevent collusion against him by asserting all defen:
which the third-party plaintiff could assert against the party who pleaded th

cause of action against the third-party plaintiff. Cf, Fed. R. Civ, Proc. 14,
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§ 428.80. Counterclaim abolished

4128.80. The counterclaim is abolished. Any cause of action that
formerly was asserted by a counterclaim shall be asserted by a crosse-
complaint, Where any statute refers to asserting a cause of action as
a counterclaim, such cause shgll be asserted ag a cross-complaint. The
erroneous designation of a pleading as a counterclaim shall not affect its

validity, but such plesding shall be deemed to be a crofs-complaint.

Coament. Section 428.80 abolishes the counterclaim. Section 428.10 pro-
vides for a cross-complaint that permits 8 party to assert any cause of action he
formerly could have asserted as a counterclaim, There is no provision for counte:
claims under the revised provisions relating to pleading. However, although an
attempt has been made to make conforming chenges in the various codes, it is
possible that sections nevertheless may be found that refer to counterclaims.
E.g., com..Code § 1201{1}, (2), (13). Section 428.80 makes clear that these
statutes are to be interpreted consistent with the revised provisloens; relating to
Pleading and that the causes of actlion referred 3o in these statutes are to be

asserted as cross-complaints, not as counterclaims.



Article 5. Contents of Documents in Particular Actions or Proceedings

§ h29.10. Petltion in proceeding for dissolution of marriage

429,10. In a proceeding for dissclution of marriage. the petition
must set forth smong other matters as near as can be ascertained the
fo;lowing facts:

(a) The state or country in which the parties were married.

(b) The date of marriage.

(¢} The date of separation,

{d) The number of years from marriage to separation.

(e} The number of childreri of the marriage, if any, and if none a
statement of that fact.

{f) The age and birth date of each minor child of the marriage.

. (g) The social security numbers of the husband and wife, if avail-

able and if not aveilable, a statement to such effect.

Comment. Section 429,10 continues without substantive change the pro-

visions of former Section U26c of the Code of Civil Procedure.

Ty



§ 429,20 .

§ 429.20. Additional information required in domestic relations cases

429.20. (a) In a proceeding for dissolution of marriage, legal
separation, or for a declaration of void or voidable marriage, there
shall be furnished to the county clerk by the petitioner at the time
of filing of the petition, or within 10 days thereafter and before the
date of the first hearing, that information, reguired to be collected
by the State Registrar of Vital Statistics, in the menner specified
under Chapter 6.5 {commencing with Section 10360) of Division 9 of the
Health and Safety Code. The clerk shall accept the petition for filing,
whether or not the information is then furnished. At any time after
the filing of the petition, the respondent may slse furnish the infor~
mation, whether or not it has been first furnished by the petitioner.

{b} The clerk shall take all ministerial steps required of him in
the proceeding, whether or not the Information required by this sec-
tion has been furnished; but the clerk shall advise the court, at the
time set for any hearing, if at such time no party has furnished the
information. In such cases, the court may decline to hear any matter en-
compassed within the proceeding if good cause for such fajlure to furnish
the information has not been shown. The court's inquiry in such cases .’
shall be confined solely to the question of the existence of good cause
for not furnishing the information; and such report and the contents
thereof shall not be admissible in evidence and shall not be furnished

to the court.

Comment. Section 429.20 continues without substantive change the pro-

vigions of former Section 426a of the Code of Civil Procedure.
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§ 429.30

§ 4p9.30. Action for infringement of rights in literary, artistie, or

intellectual production

429.30. (a) As used in this section:
(1) "Complaint" includes a cross-complaint. -

{(2) "Plaintiff" includes the person filing & cross-complaint.

(b) If the complaint contains a demand for relief on account of
the alleged infringement of the plaintiff's rights in and to a titerary
artistic, ‘or intellectual production, there must be attached to the com
plaint a2 copy of the production as to which the infringement is claimed
and a copy of the alleged infringing production. If, by reason of bulk
or the nature of the production, it is not practicable to attach a copy
to the camplaint, that fact and the reasons why it is impracticable to
attach a copy of the production to the complaint shall be alleged; and
the court, in connection with any demurrer, motion, or other proceeding:
in the cause in which a knowledge of the contents of such production ma:
be necessary or desirable, shall make such order for 2 view of the pro-
duction not attached as will suit the convenience of the court, to the
end that the contents of such production may be deemed to be a part of
the complaint to the same extent and with the same force as though such
production had been capable of being and hed been attached to the com-
prlaint. The attachment of any such production in accordance with the
provisions of this section shall not be deemed e making public of the

production within the meaning of Sectlon 983 of the Civil Code.

Comment. Bection 429, 30 continues the provisions of the last portion of
former Section 426 of the Code of Civil Procedure, but subdivision (a) has:

been added to extend these provisijens to cross-complaints.
“hoo



Sec. 13, The heading for Chapter 3 {commencing with Section 430)
of Title 6 of Part 2 of the Code of Civil Procedure is repealed.

BHAPTER~- 3~ - -PEMURRER-T0-COMPRATNT

-h3.



ccp § L30

§ 430 (Repealed)

Sec. 1k. BSection 430 of the Code of Clvil Procedure is
repealed.
436+ --The-defendant-may-demur-to-the- camplaint-within- the-iime
required-in-the-suMmoRne- to- ansWery -when-it-appeare-upon- the-faee
thereefy-o¥-from-any-maiier-of-which-the- eauri-must-or-gay-take
dudieciai-potieey-eithers
i»--Fhai-the-ecuri-kas~no-juricdiction-af-ihes -pereon-of-the
defendanty-ov-the~subieet-of-the-aebions
2v--That-the-plaintiff-has-not-legrl-eapaelsy-te-aues
Se--Phat-there-ig-apether-aetion-pending-betveen-the-same
pariies-for-ihe-came-eauses
Yv--That-there-ig-a-defeet-or-misjoinder-of-partiec-plaintiff
er-defendansy
S;L-?hat-several—eauses-ef-aetiea—have-heearimgreperiyhuaitedy
or-got~separateldy-siateds
6v--That-the-eomplaint-does-net-state-faets-suffieient-to-con-
ssizute~-n-eaune-ef-aetions
¥r--That-the-eemplaini-is-unecersain; -‘unceriainsi-as-used
kereiny-ipeiudes-ambigdous-ard-unintellipibles
8¢~-Thaty-in-aetions-Ffounded-upon-a-eontyaeiy-it-cannet-be
aseertained-frop-the-eonplaint;-whether-or-net-the-eontract-is

written-er-eovai«

Compent. Section 430 is superseded by Sections 430.10, 430.30, and

430.40.

.



cep § 131

§ 431 (Repealed)

Sec. 15. Section 431 of the Code of Civil Procedure is
repealed.

433+--TFhe-derurrer-msi-distinetly-apeeify-the-grounds-upsa
whick-any-af-the-ebjeetionn-te-the-complaint-nre-saken~-Unless
$x-dees-gos-it-may-be-disregorded ~-Ii-may-be-taken-to-the-whede
ecempinipiy-or-ie-any-of-the-enuses~-of-aetion-ctated-thevedny-and

the~defepdant-mRYy-dexur-and-aasver-at-the-same-simey

Comment. Section 431 is superseded by Sections 430.30, %430.50, and

430.60.
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Kw: § 431.5
§ 431.5 (Repealed)

Sec. 16. Section 431.5 of the Code of Civil Procedure 1is
repealed.

433 v5+~-When-the-greund -of-a-demurrer-i6-based-on-a-matser
ef-whiech-the-eouri-may-take-judieinl-netice-pureuant-te-Scetions
ASQ-er—hsa-ef-the-Eviéeaee-eedey-saeh-matte?-must-he-speeifiea
in~the-depurrers-or-in-the- supperting-pointe-and-autherities
for-ihe-purpese-ef-inveking- sueh-notieey-exeept-as-the~ecurs-nay

eikerwise-permiE-

Comment. Section 431.5 is superseded by Section 430.70.
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Sec. 17 . Chapter 3 (commencing with Section 430.10) is added to

Title 6 of Part 2 of the Code of Civil Procedure, to read:

CHAPTER 3. CBJECTIONS TO PLEADINGS; DENIALS AND DEFENSES

Article 1. Objections to Pleadings

§ 430.10. Grounds for objection to complaint or cross-complaint

430.10. The party against whom a camplaint or cross-complaint has
been filed may cbject to the pleading on any cone or more of the following
grounds:

(a) The court has no jurisdiction over his person.

(b) The court has no jurisdiction of the subject of the cagae of action
alleged in the pleading.

{¢) The person who Tiled the pleading does not have the legal capacity
to sue.

{d) There is another action pending between the same parties on the
the same cause of action.

(e) There is a defect or misjoinder of parties.

(f) Several causes of action that should have been separately stated
have not been separately stated.

{g) The pleading does not state facts sufficient to constitute a cause
of action.

(h) The pleading is uncertain. Asg used in this subdivision, "uncertain"
includes ambiguous and unintelligible.

(i) In an action founded upon & contract, it cannot be ascertained

frem the pleadlnz whether the contract is written or oral.

L.



~. 430.10

Comment. Section 430.10 continues without substantive change the grounds
for objectiop to & coamplaint by demurrer (former Code of Civil Procedure Sec-
tion 430) o’-_ swer (former Code of Civil Procedure Section 433). Section

430.10 extends the provisions of former Code of Civil Procedure Section 430

to cross-cofiplaints (which now include claims that would have been counterclaime

under former law).

-L48.
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§ 430.20. Grounds for objection to answer

7y

430.20, A party against whom an answer has been filed may object to
the answer upon any one or more of the following grounds:

(a) The answer does not stete facts sufficient to constitute a defense.

(b} The answer is uncertain. As used in this subdivisicn, "uncertain"
includes embiguous and unintelligible.

(¢) Where the answer pleads a contract, it cannot be ascertained from

the answer whether the contract is written or oral.

Cﬁmment. Section 430.20 continues without substantive change the portions
of former Code of Civil Procedure Section 44l that specified the grounds for
objection to the answer except that the grounds for objection to what formerly
would have been g counterclaim are now the same as the grounds for objectipg

to a complaint. See Section 430.10.
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§ 430.30. When objections made by demurrer or answer

430.30. (a) When any ground for cbjection to & complaint, cross-
camplaint, or answer eppears on the face thereof, or from any matter of
which the court must or may take judicial notice, the objection on that
ground may be taken by & demurrer to the pleading.

{b) When any ground for objection to a complaint or ecross-complaint
does not appear on the face of the pleading, the cobjection may be taken
by answer.

{c) A party objecticg to a complaint or cross-complaint may demur

and answer at the same time,

Comment, BSection 430.30 continues prior law under various sections of the
Code of Civil Procedure except that former provisions applicable to complaints
have been made applicable to cross-complaints. Subdivision (a) continues the
rule formerly found in Sections 430 and 44k4; subdivision {b) continues the rule
formerly found in Section 433; and subdivision (c) continues the rule formerly

found in Section L3l.-
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§ 430.40. Time to demur

430.40. (&) The defendant may demur to the camplaint within the time
reguired in the summons to answer.

(b) A person against whom & cross-complaint has been filed may demur
to the cross-complaint:

(1) Within 10 days after service of the cross-complaint if the person
who demurs has previcusly appeared in the action,

(2) Within the time required in the swmmons to answer if the person
who demurs has not previously appeared in the action.

{c) A party who has filed a complaint or cross-complaint may, within

10 days after service of the answer to his pleading, demur to the answer.

Comment. Section 430.40 is conslstent with the times specifiled
in former Sections U430 and 443 of the Code of Civil Procedure. For new parties
brought into the action on a cross-complaint, the times are consistent with the

practice under former Code of Civil Procedure Section Lh2,
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§ 430,50, Demurrer may be taken to all or part of pleading

430.50. {a) A demurrer to a complaint or cross-camplaint may be taken
to the whole complaint or cross-complaint or to any of the causes of action
stated therein,

(b) A demurrer to an answer may be taken to the whole answer or to any

one or more of the several defenses set up in the answer.

Comment. Section 430.50 is consistent with prior law but provides specifi-
cally that cross-complaints are treated the same as complaints. See former Cede

of Civil Procedure Sections 431 (complaints) and 443 (answers).
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-§ 430.60. statement of grounds for objection

430.60. A demurrer shall distinctly specify the grounds upon which
any of the cbjections to the complaint, cross-camplaint, or answer are

taken. Unless it does so, it may be disregarded.

Comment, Section 430.60 continues the rule formerly found in Section 431

of the Code of Civil Procedure except that the rule has been extended--in

accoydance with the former practice--to cover specifically cross-complaints and

answers.
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§ 430.70. Judicial notice

430.70. When the ground of demurrer is based on a matter of which
the court may teke judicial notice pursuant to Section 452 or 453 of the
Evidence Code, such matter must be specified in the demurrer, or in the
supporting points and authorities fdr the purpose of inveoking such nctice,

except &s the court pay otherwise permit.

Comment. Section 430.70 continues without change the provisions of former

Code of Civil Procedure Section 431.5.

s,
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5_{430.30. Objections waived by failure to object

430.80, If the party against wham & compleint or cross-complaint has
been filed fails to object to the pleading, either by demurrer or answer,
he is deemed to have waived the objection unless it is an objection that
the court has no jurisdiction of the subject of the cause of action slleged
in the pleading or an objection that the pleading does not state facts suf-

ficient to constitute a cause of action.

Coameent. Section 430.80 is the same in substance as former Code of Civil
Procedure Section 434 except that Section 430.80 mekes clear that the rule

applies to cbjections to cross-camplaints.
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Article 2. Denials and Defenses

§ 431.10. “Material allegation" defined

431.10. A material allegation in & pleading is one essential to the
¢laim or defemse and which could not be stricken from the pleading without

leaving it insufficient.

Comient. Section 431.10 continues without substantive change the provisions

of former Code of Civil Procedure Section 463,



)

R e B

§ h31,20. Admission of material allegation by failure to deny

431.20, (a) Every material allegation of the camplaint or eross-
complaint, not controverted by the answer, shall, for the purposes of the
action, be taken as true.

(b} The statement of any new matter in the answer, in avoidance or
constituting & defense, must, on the trial, be deemed controverted by

the opposite party.

Cament., Section 431.20 continues without substantive change the provisic. -

of former Section 462 of the Code of Civil Procedure except that the section i

made specifiecally applicable to a cross-ccomplaint. Under prior
law, an answer was required to a c¢ross-complaint, but no answer
to a counterclaim was required. Since cross-compleints now include what for-

werly were counterclaims, an answer is now required in scme cases where one wWe’
not previocusly required. TFor further discussion, see Friedenthal, The Beed tc

Revise California Provisions Regerding Joinder of Claims, Counterclaims, and

Cross-Complaints U49-51 (mimeographed draft 1970).
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§ 431.30, Form and content of answer

%31.30. (a} As used in this section:

(1) "Complaint" includes & cross-complaint.

(2) "Defendant" includes a person filing an answer to a cross-
complaint.

(b) The amswer to a complaint shall contain:

(1) A general or specific denial of the material allegations of the
complaint controverted by the defendant,

{2) A statement of any new matter constituting a defense.

(e) Affirmative relief may not be claimed in the answer.

(@) If the complaint is not verified, a general denial is sufficient
but only puts in issue the material allegations of the complaint. Except
in justice courts, if the complaint 1s verified, the denial of the allega-
tions shall be made positively or according to the information and belief
of the defendant.

(e} If the defendant has no information or belief upon the subject
sufficient to enable him to answer an allegation of the complaint, he may
s0 state in his answer and place his denisl on that ground.

(£} The denials of the allegations controverted may be stated by
reference to specific paragraphs or parts of the complaint; or by express
admission of certain allegations of the complaint with s general denial
of all of the allegations not so admitted; or by denial of certain allega-
tions upon information and belief, or for lack of sufficient information
or belief, with a general denial of all allegstions not so denied or
expressly admitted.

{g) The defenses shall be separately stated, and the several defenses
myst refer to the causes of sction which they sre intended to answer, in

& manner by which they may be intelligibly distinguished.
-58-



§ 431.30

Comment. Section 431.30, subdivision (a) and subdivisions (c)-{e) is the
same in substance as former Code of Civil Procedure Section 437 except that it
has been broadened to specifically include cross-complaints. See the Comment
to Section 431.20. Subdivision (b) makes clear that affirmative relief may not
be claimed in the answer. The former counterclaim is abolished. Section 428.80.
Cf. Section 431.70 (set-off). Subdivision (g) is the same in substance as the

second sentence of former Code of Civil Procedure Section L],
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§ 431.40. General denial where amount involved $500 or less

431.40. (&) In any action on which the demand, exclusive of interest,
or the value of the property in controversy does not exceed five hundred dolla:
($500), the defendant at his option, in lieu of demurrer or other anawer,
may file a general written denial verified by his own cath and a brief
statement, similarly verified, of any new matter constituting a defense.

{(b) Nothing in this section excuses the defendant from complying with
the provisions of law applicable to a cross-complaint, and any cross-
complaint of the defendant shall be subject to the requirements applicsable

in any other action.

Comment. Section 43L.40 continues the provisions of former Code of Civil
R Procedure Section 437b except that the relaxed requirements under the former

section for counterclaims (now asserted as cross-complaints) are not continued.
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5_#31.50. Pleading exemption from liability under insurance policy

431.50. In an action to recover upon g contract of insurance wherein
the defendant claims exempticn fram liability upon the ground that, although
the proximate cause of the loss was a peril insured against, the loss was
remotely caused by or would not have cccurred but for a peril excepted in
the contract of insurance, the defendant shall in his answer set forth and
specify the peril which was the proximate cause of the less, in what manner
the peril exXcepted contributed to the logs or itself caused the peril ine
sured against, and if he claim that the peril excepted caused the peril
insured against, he shall in his answer set forth and specify upon what

premises or at what place the peril excepted caused the peril insured against.

Comment. Section 431.50 is the same as former Code of Civil Procedure

Section 437za.
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- § 431.60

§ 431.60. Recovery of personal property

%31.60. When, in an action to recover the possession of
perscnal property, the person making any affidavit did not truly
state the value of the property, amd the officer taking the
property, or the sureties on any bond or undertaking ls sued for
taking the same, the officer or sureties may in their answer set
up the true value of the property, and that the person in whose
behalf said affidavit was made was entitled to the possession of
the same vhen said affidavit was made or that the value in the

- affidavit stated was inserted by mistake, the court shall disre-
gard the value as stated in the affidavit and give judgment accord-
ing to the right of possession of said property at the time the

affidavit was made.

Comment. Section 431.60is the same as former Code of Civil Pro-

cedure Section 437d.
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§ 431.70. Set-off

431.70. Where cross-demands for money have existed between persons
L any poilnt in time vhen nelther demand was barred by the statute
of limitations, and an action 1s thereafter commenced by
cne such person, the other person may assert in his answer the defense of
payment in that the two demands are compensated so far as they esqual each
other, notwithstanding that an independent action asserting his claim

would at the time of filing his answer have been barred by the statute of
limitations. If the cross-demand would otherwise be barred by the statute
of limitations, the relief accorded under this section shall be limited toc t..

value of the rellef granted to the other party. Neither person can be de-
prived of the benefits of this section by the assignment or deasth of the

other. The failure of a person to assert his cross-demand in & cross-
complaint amounts to a waiver of his cross-demand only to the extent pro-

vided by Section 426.30.

Comment. Section 431.70 continues the substantive effect of former Code of
Civil Procedure Section 44O, Section 431.70, however, is expressly limited to
eroes-demends for money and specifies the procedure for pleading the defense
provided by the section, thus preserving the historical purposes of the statute.
See generally Comment, 53 Cal. L. Rev. 224 (1965). The last sentence iS included
to eliminste any possib!.e inconsistency between Section 431.70 and the compul-
sory cross-complaint provision (Section 426.30). When a cross-demand is otherwisc
barred by the statute of limitations, no other action may be had on 1t except by
way of set-off as provided by this section. If, however, the cross-demand 1ls sti
viable and the party asserting it claims any pert of it in excess of the claim
against him, he may meke his claim by way of cross-complaint, and he must do so
where his cross-demand arises out of the same transaction as the clalm against
him or his claim for excess will be extinguished under Section 426.30. For furthe

discussion, see Friedenthal, The Need to Revise California Provisions Regarding

Joinder of Claims, Counterclaims, and Cross-Complaints 56-60 {mimeographed draft‘\
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§ 432 (Reperled)

Sec. 18. Section 432 of the Code of Civil Procedure is repealed.

L33, --Jf-the-complaint-is-amended;-a-copy-of-she-amendments-muss
ke-filedy-er-the-Couri-mays-in-iis-disereiiony-require-the-eomplaing
ag-amended-te-be-Filed;-and-2-eopy-~of-the-amerdmerts-or-aperded- com-
piaint-puss-be-cerved-upon-the-defendants-affeeted-thereby~--The-de-
fendoni-mast-anewer-the-axendrentsy-o¥-the- eompiaint-as-amendedy
within-ten-days-afier-gerviee-thereof;-or-cueh-ather-iime-as-the-Cours
pay-direceiz-and-judgment-by-defauli-may-be-entered-upen-failure-to

answeys-as-in-other-caceer

-

Comment. Section 432 is continued without change as Section L471.5.



CCP § 433
§ 433 {Repealed)

Sec. 19. Section 433 of the Code of Civil Procedure is
repealed.

L33, -~-When-any-of-the-matters-rumerated-in~Seesion-430-de
Bet-appear-upeR-~ihe-face-of~the-eomplaints-the-ebjection-mmy-be

talen-by-aRsWers

Comment. Section 433 is superseded by subdivision (b) of Section 430.30.
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o~ ccP § 43k

§ 434 (Repealed)

Sec. 20. Sectlion L3k of the Code of Civil Procedure 1is
repealed.

43k - -9BRIECPIONS ; -WHEN-EFEMED-HA IVED« ~ ~If-ne-ebjeetion-be
takens -either-by-demirver-er-answery-the-defendant-mist-be-deemed
teo~have-watved-the-~samey-exeepting-onty-the-objection-to-bhe
Juriadietion-of-ithe~Courty-and-ithe-objeetion-that-the-eempiaint

dees-nei-gtate-foeta-gufficicnt-+o-coucbitute-a-ecouse~ef-aetiony

Comment. Section 434 is superseded by Section 1430.80.
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Sec. 21. A new chapter heading is added immedistely preceding
Section 435 of the Code of Civil Procedure, to read:

CHAPTER 4. MOTION TO STRIKE

§ 435. Motion to strike

Sec., 22. Section 435 of the Code of Civil Procedure is amended
to read:

435. (a) As used in this section, "complaint" includes a cross-

complaint,
!b) The-defendant Any party , within the time regquired-in-suzmens

he is allowed to answer a complaint , either at the time he demurs to

the complaint, or without demurring, may serve and file a notice of
motion to strike the vhole or any part of the complaint. The notice of
motion to strike shall specify a hearing date not more than 15 days from
the filing of said the notice, plus any additional time that the deferdant
party , s moving party is otherwise required to give the plaiwmsiff

other party . If defemdart a party serves and files such a notice of
motion without demurring, his time to answer the complaint shkaii-be 1s
extended and no default may be entered against him, except as provided

in Sections 585 and 586, but the filing of such a notice of motion shall

not extend the time within which to demur.

Comment. Section 435 is amended to make its provisions specifically appli-
cable to cross-complaints. With respect to a cross-complaint that would have
been a cross-complaint under prior law, Section 435 continues prior law under
former Code of Civil Procedure Section 442. Section 435 alsc makes clear that
a motion €0 strike may be directed to a cross-complaint that formerly would
have been asserted as a counterclaim in the answer. -~The prior law was  ¢-:
not clear. But see- Code Civ. Proc. § 453 {striking sham or irrelevant answer).
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Sec.23 . The heading for Chapter 4 (commencing with Section 437)

of Title 6 of Part 2 of the Code of Civil Procedure is repealed.

CHAPTER< Y- ¢ -THE- ANSWER
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CcP § L37

§ 437 (Repealed)

Sec. 24. Section 437 of the Code of Civil Procedure is
repealed.

437, --The-anewer-of-the-defendani-chall- esntaint

tv--A-generol-er-epeecifie-denial-of-she-materini-aliegatdons
ef-the-eomplaini-contreverted-by-the-deferdant~

2+ --A- statenent-of-aRy- Rewv-Batter-eonstituting-a-defense-o»
esuntereiaims.

Bxeept-in-justiee-eouptsy-if-the-complaint-be-verifiedy-ihe
genial-of -bhe-atiegaticns-eentroveried-met-be-Rade-positivelys -0
aeeprding-to-the-inforpebion-apd-belief-gf-the-defendantv--If-the
defepdsnt-hap-ne-information-or-belief-uper-the-subjeat-sufficlent
to-enable-kim-ba~answer-an-allepgasion-of-the-eomplainty-ho-mway-se
state-in-his-answer;-and-piaee~-hig-denial-gR-that-ground.--The
depiais~of-the-atlegations-eeptroveried-may-be-siated-by-reforenen
to-ppecific-paragraphe-or-paris-of-the-copplaints-or-by-eXpress
admiasien-cf-eertnin-atiegaticons-of-the-eemplaint-vith-a~general
deniai-of-ali-ef-the-allegations-not-co-admitteds-or-by~-deniai-of
eprtnin-nitegations-uper-infermation-and-betiefy-oxr-for-lack-of
suffieient-informiion-or-beliefy-with-a~general-deninl-ef-all
aliegatiens-nes-go-dented-er-expresaty-admitied,--If-the-complaint
be-net-verified;-a-generai-denisi-is-suffieienty-but-only-puts-1in

iggue-the-materini-nilegations-ef-the-complainky

Comment. Section 437 is superseded by Section 431.30.
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cce § b37a
§ 437a {Repealed)

Sec.25 . Section 437a of the Code of Civil Procedure is
repealed.

kS?a:--En-un-attion-to-reeever-upen-a-eentrae%-ef-insuraaee
wherein-the-defendamt-ciatma-exemption~-from-1itabiiity-upon-the
gromnd-thatr-atthongh-the-proxtmate-cruse-of-thea-1iosa-was-a-perid
tnsared-against;-the-ionss-was-remotely-cansed-by-ar-weuid-not-have
ozeurred-but-for-a-perti-excepted-in-the-contract-af-inguranee;
the-defendaps-shali-in-his-answer-set-forth-and-specify-the-perid
whieh-wag-the-preximnie-eause-of-the-1ese;-in-vhas-panner-the
perii-exeepied-contributed-te-the-less~or-itself-eauded-the-perid
ingured-ageinsty-gnd-if-he-elaim-thai-the-perid-cxeepied-enused
the-perit-ingured-againgty-he-ghall-ip-big-ansvwer-ces-forth-ans
speeify-upon-whas-premises-er-at-vhat-plaee-the-peril-excepted

eauged-the-perii-insured-againss-

Comment. Section 437a is continued without change as Section 431.50.
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T

§ L37b (Repealed)

Sec. 26. Section 43fb of the Code of Civil Procedure is
repealed.

437b=--In-any-aetion-in-vwhieh-the-demandy-exelusive-of
interest;-ar-the-value-eof-the-property-in- conbrovereyy-dees-net
exeeed- five-bundred-dollars-{$500);-the-defendant-at-his-epbiony
in-lien-ef-demiryer-and-other-ansver;-pay-file-a-gereral-writien
derind-verified-by-hig-own-oath-and-a-brief-stateneni-similarly
verifiedy-of-any-aev-patier-constisnting-a-defense-o¥r-eounter-

etaimey

Comment. Section 437b is superseded by Section 431.40.
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ccp § L37c
Sec. 27. A new chapter beading is added immediately preceding

Section 437c of the Code of Civil Procedure, to read:

CHAPTER 5. SUMMARY JUDGMENTS

§ 437c (Amended)
Sec. 28. Section 437c of the Code of Civil Procedure is amended

to read:

437c. In superior courts and municipal courts if it is claimed
the action has no merit, or that there is no defense to the action,
on motion of elither party, after notice of the time and place there-
of in writing served on the other party at least 10 days before such
motion, supported by affidavit of any person or persons having knowl-
edge of the facts, the answer may be stricken out or the complaint
may be diemissed and judgment may be entered, in the discretion of
the court unless the other party, by affidavit or affidavits shall
show such facts as may be deemed by the judge hearing the moticn
sufficient to present a triable issue of fact. A julgment so enter-
ed I1sanappealsble judgment as in other cases. The word "action" as
used in this section shall be construed to include all types of pro-
ceedings. The word Zanswes” ‘complaint” as used in this section shall
be construed to include a eewnterelaim-ard cross-complaint. The

phrase "plaintiff's claim" as used in this section includes a cause

of action, asserted by either plaintiff or defendant, in a cross=-

complaint. The filing of a motion under this section shall not ex-
tend the time within which a party must otherwise file an answer,

demurrer , cross-complaint, or motion to strike.
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CCP § 437¢

The affidavit or affidavits in support of the motion must con-
tain facts sufficient to entitle plaintiff or defendant to a judg-
ment in the action, and the facts stated therein shall be within the
persopal knowledge of the effiant, and shall be set forth with partic-
ularity, and each affidavit shall show affirmatively that affiant, if
sworn as a wltness, can testify competently thereto.

The affidavit or affidavits in opposition to said motion shall
be made by the plaintiff or defendant, or by any other person having
knowledge of the facts, and together shall set forth facts showing
that the party has a good and substantial defense to the plaintiff's
sesien claim (or to a portion thereof} or that a good cause of action
exlsts upcon the merits. The facts stated in each affidavit shall be
within the personal knowledge of the affiant, shall be set forth with
particularity, and each affidavit shall show affirmatively that the
affiant, if sworn as a witness, can testify competently thereto.

When the party resisting the motion appears in a representative
capacity, such as a trustee, guardian, executor, administrator, or
receiver, then the affidavit in opposition by such representative
may be made upon his informatlon and belief.

If it appear that such defense applies only to a part of the
plaintiffts claim, or that a good cause of action does not exist as
to & part of the plaintiff's claim, or that any part of & claim is
admitted or any part of a defense is conceded, the court shall, by
order, so declare, and the claim or defense shall be deemed estab-
lished as to so mach thereof as is by such order declared and the
cause of action may be severed accordingly, and the sction may pro-
ceed as to the issues remaining between the parties. No Jjudgment
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CCP § 437c
shall be entered prior to the termination of such action but the
Judgment in such action shall, in addition to any matters deter-
mined in such action, award judgment as established by the pro-
ceedings herein provided for. A Jjudgment entered under this sec-

tion is an appealable judgment as in other cases.

Comment., The amendments to Section 437c merely conform the section to

the revisions made in the provisions relating to pleading.



cCP § 4374
§ 4374 {Repealed)

Sec. 29 . Section 437d of the Code of Civil Procedure is
repealed.

k3¥d«--Whens-in-an-aebion- to-recover-the-possession-ef-pewr-
E9HAY-pYOpeYLyy -the-persoR-paking-any-affidavis-41i4-nos-txuly
gtate-the-yaiue-of-the-property;-and-the-officer-taking-the-prop-
ertys;-ow-the-suretics-en-any-beond-er-underiaing-is-sued-for
taking-the-samey-ibhe-efficer-or-sureiieps-Hay-iu-their-anewer-sed
ap-the-true-value-ef-the-properiy,-and-ihat-the-person-in-whose
behaif-said-affidavis-vas-made-vas-ensitied-to-the-possessieon~-of
4$he-same-when-said-affidavis-was-madey-or-that-she~-value-in-the
affidevis-stated-was-ingerted-by-mistakey-the- eeurt-chail-dicre-
gard-the-value-ae-stased-in-the-affidavii-and-give- judguens
aeeerﬁing-te-the-right-ef-geasessian-sf-saié-preyerty—at-the-%ime

the-affidavit-wac-mades

Comment. Section 4374 is continued without change as Section 431.60.
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§ 438
§ 438 (Repealed)

Sec. 30. Section 438 of the Code of Civil Procedure is repealed.

438+ - -The-eocunterataim-menkioned-in-seekion-h37-must -bend-4o
dimipish~er-defent-the-piatntiffio-recovery-nrd-wust-exiat-in-Faver
of-a-defepdant-and-against-a-plainbiff-between-vhen-a-seversal~-judgment
might-be-bad-in-the-aebion; -provided ;-bhab-the-right-te-matatain-a
esunterelaim-shatl-nes-be-affeebed-by-the-faet-that-cither-plaintiffls
er-defendantln-elaim-in-seeured -by-morbzage -a¥-ethervisey-aor-by-the
faet-that-the-aetien-ig-breughty-ov-the-eourterelain-maintainedy-for-the
fereelosure-of-auek-seaurityy-and-provided -furbhery-shat~-bhe-eoRrE-Ha¥Fy
in-its-diseretiony-order-the-eounterelaim-to-be-sried-separately-frem

the-elpim-of-the-pladnbiffy

Camment. Except for the last proviso, Section 438 is superseded by
Section 428.10. The last provisoc is omitted as unnecessary since it merely

duplicated Section 108,
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§ 439
§ 439 (Repealed)

Sec. 31 . Section 439 of the Code of Civil Procedure is repealed.

439.--If-the-defendant-cmits-to-set-up-a-counterslain-upon-a
eause-urising-out-ef-the-transaction-set-forth-in-the-compiains-as
the-foundation-sf-the-piatatifflg-einsmy-netsher-he-nop-his-assignee

can-aftervards-maintain-mu-action-against-the-piaineiff-therefors

Compent. Section 439 is superseded by Sections 426,30-426.50.
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§ ulo
§ LLO (Repealed)

Sec. 32 . Section 440 of the Code of Civil Procedure is repealed.

L4Ss~-When-eroas-denands-have-exinted-bebveen-persens-under-suek
eireumetanees-thaby-+f-pne-had-brevghb-an-aetion-against~the-gthery-a
eeuntereinin-coutd-kave-been-peb-upy-the-twe-denards-shail -bo-deened
eempensatedy-se-fary-ap-they-egual-eaekh-sbhery-apd-peither-enn-be

deprived-pf-the-berefit-therecof-by-the-ansigrment-er-death-of-the-other~

Comment. Section W40 is superseded by Section 431.70.
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§ L
§ 441 (Repealed)

Sec. 33. Section L] of the Code of Civil Procedure is repealed.

Lk v - -ANSWER-MA¥ -GONTAIN -SEVERAL -CROUNBS -OF -DEFENSE - - - DEEENDANT
MAY¥ - ANSWER-PART -AND~-BEMUR-FO-PART -OF ~-COMPLAINE v~ -The -defendant -may -set
forth-by-anever-as-E8ry-defonses-and-ecunter-elatre-ap-he -Eay-haver
They-musb-be-peparntely-statedy-and-the-peveral-dafenses-nust-rafer-to
the-aanses-of-aeblen-vwhieb~they-are-intended-b0-answery-in-a-wanner-by
whieh-they-moy-be-inbelligibly-distinguiched .- -The-defendant-may-alee
aMBWeP-oHe-oF-Rere-of ~the~-saveral-enuses-af-astion-stated-in-the

ecmplairt-ond -demur-ba-the-residves

Comment. The first sentence of Section L4l is superseded by Section
431.30(b)(2) and Section 428.10. The second sentence is superseded by

Section 431.30(f). The last sentence is superseded by Section 430.30(c).
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§ blz
§ hb2 [Repealed)}

Sec¢. 34. BSection 442 of the Code of Civil Procedure is repealed.

Lip - -Whenever -bhe -defendant -secks -affirgabive -relief-againsb-any
persen;-whebher-o» -nes -a-parby-te-the -evigiral-asebieny-retabing-te-er
depending-upon-the -copbracty-bransachitony-pattery-happening-er-aeeident
upen-whiech-the-aetion-is-breought-or-affeeting-the-preperty-to-whieh-the
action-relateny-he-mayy-in-additice-to-his-gnaven;-fFite-ab-the-oame
timey-ar-ty-permigaton-of-the -epnrs-subeegenblyy-a-eross-compiatnty
Fhe-erops-complaint-must-be -perved-upon-the -parbies-gffecked-bherebyy
and-aueh-partica-pay-depur ~er -anower ~thevetoy-er-fite-a-pabiec-af
mokien-te-gtrike ~the-whole-ar-any-parb-thereefy-as-te-the-spiginal
esmpiatntr--if-any-of-the-parties-affeebed-by-the-erens—eenmplaint-have
net-appeared-tn-the-sotien; ~a-suxmena-upon-the -eresc~eanpiaint-must-be
iseued-and-served-upen-them~-3E-the-game-BaRBe¥-p8-uPOR-Ehe-ecmmaReamaRt

af-par-eriginni-aebien~

Comment, Section W42 is superseded by Article 4 (commencing with Sec-
tion 428.10); the portion of Section 442 relating to the motion to strike is

continued in Section 435 as amended.



§§ 443 and Lblk (Repealed)

Sec. 35 . Chapter 5 (commencing with Section 443) of Title & of

Part 2 of the Code of Civil Procedure is repealed.

Comment. Chapter 5, consisting of Sections 443 ard LUh, is superseded
by the provisions indicated below,

0ld Section ¥ew Provision

bhy . . . . . . . . .. . . ... . . Sections 430.40, 430.50

Ly . . .. . . ... ... ... ..BSections 430.10-430.30
Note: The repealed sections read as follows:

443, The plaintiff may within ten days after the
service of the answer demur thereto, or to one or more
of the several defenses or counterclaims set up therein.

4Yi, The demurrer may be taken upon one or more of
the following grounds:

1. That several causes of counterclaim have been
improperly joined, or not separately stated;

2. That the answer does not state facts sufficient
to constitute a defense or counterclaim;

3. ‘That the answer is uncertain; "uncertain", as
used herein, includes ambiguous and untelligible; or

4, That,where the answer pleads a contract, it
eannot be ascertained from the answer, whether or not the
contract is written or oral.

P e T
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§ k62
§ 462 (Repealed)

Sec. 36. Section 462 of the Code of Civil Procedure is repealed.

L6or--ALERGATIONS-NCZ-PENIER; -WHEN -76~BE-DEEMED -TRUE » - -WHEN~FC-BE
BEEMEBD-EONTRCVERTED: -~Every-moserint-atlegation~-of -the-aenpiainty-neb
eentreverted-by~-the-ansvWery-Eusty-Fer-the -purpeseda-ef-the-aetieny-be
saken-ag-irue s -the ~gatement~of-any-new-matter-ia~-the-answerPy~-1n
a¥aidepec-sr-consbibubing-a-defense-or-cednter-elainy -Hussy-en-tke

trind;-be-deemed-eonbroverted-by-the-opposito-parFby.

Comment. Section 462 is superseded by Section 431.20.
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§ 463
§ 463 (Repealed)

Sec. 37 . Section 463 of the Code of Civil Procedure is repealed.
LE3,--A-MATERIAL-ALLEGATION-DEFINEDY - -A-moterial-allegaticn-in-a
pieading-is-oRe-casenbial-to-the-elain-er-defensey-and-vwhieh-eould-neb

be-ptricken-from-the-pleading-withouk-leaving-1it-insuffiaionty

Comment. Section 463 is superseded by Section 431.10.
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§ 7.5

§ 471.5. Amendment of complaint; filing and service

Sec. 38. BSection L71.5 is added to the Code of Civil Procedure,
to read:

L71.5. If the complaint is amended, a copy of the amendments
must be filed, or the court may, in its discretion, require the
complaint as amended to be filed, and a copy of the asmendments or
amended complaint must be served upon the defendants affected thereby.
The defendant must answer the amendments, or the complaint ss amended,
within ten days after service thereof, or such other time as the court
may direct, and judgment hy default way be entered upon failure to

answer, as in cther cases.

Comment. Section 471.5 is the same as former Code of Civil Procedure

Section 432.
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Code of Civil Procedure Section 581l {Conforming Amendment )

Sec, 39 . Section 581 of the Code of Civil Procedure is amended to
read:

581, An action may be dismissed in the following cases:

1. By pleintiff, by written request to the clerk, filed with the
papers in the case, or by oral or written request to the judge where there
is no clerk, at any time before the actual commencement of trial, upon
payment of the costs of the clerk or judge; provided, that a-eeurier-elaim

has-nobt-beeR-ges-ups-e¥ affirmative relief has not been sought by the

cross-complaint ew-mrswar of the defendant., If a provisional remedy has
been allowed, the undertaking shall upon such dismissal be delivered by
the clerk or Jjudge to the defendant who may have his action thereon. A
trizl shall be deemed to be actually commenced at the beginning of the
opening statement of the plaintiff or his counsel, and if there shall be
no opening statement, then at the time of the administering of the cath
or affirmation to the first witness, or the introduction of any evidence.

2. By either party, upon the written consent of the other. No dis-
missel mentioned in subdivisions 1 and 2 of this section. shall be granted
unless upon the writien comsent of the attorney of reécord of the party or
parties applying therefor, or if such consent is not cbtained upon order
of the court after notice to such attorney.

3. By the court, when either party fails to appear on the trial and
the other party appears and asks for the dismissal, or when a demurrer is
sustained without leave to amend, or when, after a demurrer to the come-
plaint has been sustsined with lsave to amend, the plaintiff fails to amend
it within the time allowed by the court, and either party moves for such

dismissal.
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Code of Civil Procedure Section 58:

4, By the court, with prejudice to the cause, when upon the trial
and before the final submission of the case, the plaintiff abandons it.

5. The provisions of subdivision 1, of this section, shall not pro-
hibit a party from dismissing with prejudice, either by written request
to the clerk or oral or written request to the judge, as the case may be,
any cause of action at any time before decision rendered by the court.
Provided, however, that no such dismissal with prejudice shall have the
effect of dismissing a2 eeunterelmim-er cross-complaint filed in sald
action er-ef-deprivins-the-deferdapi-ef-nffirmpiive-reliof-geught-by-hia
spgwer-thevein . Dismissals without prejudice may be had in either of
the manpers provided for in subdivision 1 of this section, after actual
commencement of the trial, either by consent of all of the parties to

the trisl or by order of court on showing of just ceuse therefor.

Corment., The amendment to Section 581 deletes the reference to "counter-
claim" and to seeking affirmative relief in an answer. Counterclaims have
been abolished; claims that formerly were asserted as counterclaims (in the
answer) are now asserted as cross-camplaints. See Code of Civil Procedure
Section 428.80. Affirmative relief may not be sought by answer; rather, whers
affirmative relief is sought in the same asction on a cross-demand, it must be
done by cross-complaint. See Sections 431.30, 431.70, and the Comments to

thoge sections.
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Code of Civil Procedure Section 626 ({Conforming Amendment)

Sec. 4O ., Section 626 of the Code of Civil Procedure is amended to read:
626. Verdiei-in-asebiens-fer-recovery-of-pency-or-en-establishing-ecaunter
etaim. When a verdict is found for the plaintiff in an action for the re-

covery of money, or fer-the-defendaniz-when-a-esunter-elaim when the claim

of a party who has asserted a claim for the recovery of money in a cross-

complaint is eptablished, exeecding-the-ameuni-of-the-plaintiffls-elaim-as

egkablisghed.s the jury must alsoc find the asmount of the recovery.

Comment. The amendment to Section 626 substitutes a reference to "cross-
camplaint” for the former reference to "counterclaim" and makes other conforming
changes to reflect the fact that counterclaims have been abolished and claims
formerly asserted as counterclaims are now to be asserted as cross-complaints.

See Code of (ivil Procedure Section 428.80.

-86~



3

Code of Civil Procedure Section 631.8 (Conforming Amendment)

Sec. L1, Section 631.8 of the Code of Civil Procedure is amended
to read:

631..8. After a party has completed his presentation of evidence
in a trisl by the court, the other party, without waiving his right to
offer evidence in support of his defense or in rebuttal in the event
the motion is not granted, may move for a judgment. The court as trier
of the facts shall weigh the evidenge and may render a Judgment in favor
of the moving party, in which case the court shall make findings as pro-
vided in Sections 632 and 634 of this code, or may decline to render any
Judgment until the close of all the evidence. Such motion may &lso be
made and granted as to any eeursereiaim-er cross-capplaint,

If the motion is granted, unless the court in its order for judgment
otherwise specifies, such judgment operates as an adjudication upon the

merits.

Cament. The amendment to Section 631.8 merely deletes the reference to
a "counterclaim." Counterclaims have been abolished; claims that formerly
were asserted as counterclaims are now asserted as cross-complaints. BSee Code

of (ivil Procedure Section 428.80.
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Code of Civil Procedure Section 666 {Conforming Amendment)

Sec. 42, Saction 666 of the Code of Civil Procedure is amended to
read:

666. If a esunderelaims claim asserted in a cross-complaint is

established at the trial s-exeeced-the-plainiiffig and the amount so

established exceeds thz demand of the party against whom the claim as-

serted in the cross-complaint is established , judgment for the deferdari

party asserting the cross~complaint must be given for the excess; or if

it appear that the defendan$ party asserting the cross-complalnt is en-

titled to any other affirmative relief, judgment must be given accordingly.
When the smount found dus to either party exceeds the sum for which
the court is authorized to enter judgment, such party may remit the excess,

and judgment may be rendered for the residue.

Comment. The amendment of Section 666 deletes the reference to a "counter-
claim" and makes other conforming changes. Counterclaims have been abolished;
claims that formerly were asserted as counterclaims are now asserted as cross-

complaints. BSee Code of Civil Procedure Section 428.80.
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Code of Civil Procedure Section 871.3 (Conforming Amendment )

Sec. 42.1. Section B71.3 of the Ccde of Civil Procedure is
amended to read:

871.3. A good failth improver may bring an action in the superior
court or, subject to Section 396, may file & cross-complaint er-eeurber-
edaim 1in & pending acticn in the superior or municipal court for relief
under this chapter. In every case, the burden is on the good faith
improver to establish that he is entitled to relief under this chapter,
and the degree of negligence of the good faith improver should be taken
into account by the court in determining whether the improver acted in
good faith and in determining the rellef, i1f any, that is consistent
with substantial Jjustice to the parties under the ecircumstances of the

particular case.

Comment. The amendment of Section 871.3 merely deletes the reference
to & "counterclaim.”" Counterclaims have been abolished; claims that
formerly were asserted as counterclaims are now asserted as cross-coumplaints.

See Qode of Civil Procedure Section 428.80.



Code

of Civil Procedure Section 871.5 (Conforming Amendument)

to a

Code

Sec. 42.2. Section 871.5 of the Code of Civil Procedure is
emended to resad:

871.5. When an action y or cross~complaint y-er-esunterelaim
is brought pursuant to Section 871.3, the court masy, subject to
Section B71l.4%, effect such an adjustment of the rights, eguities,
and interests of the good faith improver, the owner of the land,
and other interested parties (including, but not limited to,
lessees, lienholders, and encumbrancers} as is consistent with
substantial Justice to the parties under the circumstances of the
particular case. The relilef granted shall protect the gwner of the
land upon which the improvement was constructed against any pecuniary
loss but shall avoid, insofar as possible, enriching him unjustly
at the expense of the good faith improver. In protecting the ocwvmer
of the land against pecunlary loss, the court shall take into
consideration the expenses the owner of the land has incurred in
tﬁe action in which relief under this chapter is sought, including
but not limited to reasomable attorney fees. In determining the
appropriate form of reliefl under this section, the court shall take
into consideration any plans the owner of the land may have for the
use or dewvelopment of the land upon which the improvement was made and
this need for the land upon which the improvement was made in connection

with the use or development of other property owned by him.

Comment. The amendment of Section 871.5 merely deletes the reference

'‘eounterclaim."” Counterclaims have been abclished; claims that formerly

were agserted as counterclaims are now assSerted as cross-complaints. See

of Civil Procedure Section 428.80.
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¢ 104B.5

§ 1048.5. Transfer to ancther court for trial when cross-claim severed for
trial

Sec. 43. Section 104B.5 is added to the Code of Civil Procedure,
to read:

1048.5. If a cause of action alleged in a cross-complaint, other
than one described in Section 428.70, is brought solely against a
person or persons who were not previdusly parties to the action befcre
the court and such ceause of action 1s severed for trial under Section
1048, the court may, in its discretion, in the interest of justice,
transfer the cause to another court which would have had subject
Jurisdiction over it had it been asserted as an independent zciion.
The court to which the transfer is made shall deal with the matter as

if it had been brought as an independent action.

Comment. Section 10k8.5 is added to permit the court not only to sever
matters for trial, but to sever matters into two independent acticas in
order that it may then transfer part of the original action to another court.
The power is limited strictly tc & nonimpleader cause of action alleged in
a cross-complaint against a person who is & stranger to the action. Once
such a cause of action is severed for trial, so that sny advantages of
original joinder are lost, it mey be unfair for the court to retain such an
action. If s0, the severed cause should be sent to the most convenient court
having jurisdiction over it. Thus, if the cause alleged in the cross-complaint
if brought as an independent proceeding would be one cognizable in municipal
eourt, 1t shall be transferred to a municipal court most convenient to the
parties, even though the original action is one in a superior court.
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Commercial Code Section 1204

NCTRs Commercial Cods Sectien 120%, set cut below, contains
vaxrioug provigions that wight ‘cVa eenformed bo reflect the revisions
made in the pleading rulea. Howsver, in view of the length of the
section and in recognitien of the fact that it ia part of 2 Urdform
Act, the staff’ recommands Ggainst confeywming ihe asscticns We set
out the section for your exsmination and decisinn. We have noted the
provisiona that might be conformed,

¥ 1200, Goueral dedinitions

Subjlect fo additionel definitlons contaived fn the subssquent divislons of s
sode which are applicable to epectfic divivions or chanters thereof, apd unlose the
cortiest otherwise reqaiven, 13 this code:

(1) “Action” In the senme of & judiclsi procceding inciodes recoupment, counter-
grim. setoff, sulit la equity and any oither procoedings in which righte are deter

Hed, '

(23 “Aggrieved p&rﬁ“ means 5 pAry enittied to resort 2o 5 romedy.

{8) "Agreement” mesns the bargaln of the perties o fact ax found In their lan-
guage of by implication from other circumstances kncluding course of draling or
usegrt of trade or courie of perfarmancs as provided In this ood {Sactiopy 3205
apd 22083 . Wheiber up agreemcat has leyal consequences is dotermined by the

uﬁgg,.;.




§ 1201 COMMERCIAL CODE

provisiony of this code, if spplicakie; otherwise hy the law of sentract~ Lkevtion
1103).  tCompare “contract”}

(4} "Bank™ means ruy peraon engaged i the business of banking,

{5 “Lonter” means e person in possesaion of an instrument, doctoes f it
OF secuTity paralie to bearer or indorsed in blank.

i) "Bill of lading” means a doctimont evidencing ihe reeript of goous for - ip-
ment issuod by o person engaged In the bostress of transperiing or fur whres -7
goods, and which, by (s terma, evidenesy the intentlan of the issuer that thi om.
eatitied ander the decument (Section 7408045 has the Hght te receive, hold ar. e
pose of the docunwrnt and the goods I covers.  Pealgnation of & document be T
lsduee me a “Ditl of lading™ is conclusive evidente of such intestion. "BIE of jad-
Ing" invloder an alebill,  “Atrbill" mesns a dotomwment serving for alr transperts
tion 85 & bill of iading dova for marine or rail trassportation, and incindes o .
eonrignment nos of aiF wiayhll

(7} “Hranch™ fnctudes & separstely incomporated foreign pranch of # bank.

(%) "Burdoi of cstablishing” g Fact wwans the burden of persoading the triers of
tact that the oxistence of the fact 18 more probable than its nonexlstence.

(B "Buyer in ociinsry course of siness™ moans 8 personh who I gootd faith sl
without knowledge that the sale to him §5 (0 viotation of the owsership rights o
security intercst of a third party i the goods buys In ordinary course from o poer
son in the hudinesy of selling goods of fhat Rind bui does not intlode R pawnbeker
“Buying” way be for eash of by cxehange of other property of on secuped or uli-
securrd credit and includes receiving goods or dotumeniz of title under & poe
existiing contract for amie Dut dots not Include a tranafer in bulk or a8 ~onusiky
for or in tutal or partial satisfaction of & money debk.

(1 “Conspievous.” A torm er clanse is conspicaows when it is so written that
A reasonshle persen against whoin 14 18 te oporate ought (o have notheed M. A
prioted heading in capitals (ns:  NoNugeoriabBLE Binl of LadiNg) {8 con-
splenoss.  Langoage in the body of s form 13 “conmpioncus” $2 3¢ ia in larder of
othor contrasting type o7 color, Hu? In o telegram aby steted term: s “conspicucus.”
Wheihor a term or cisuee §d “conspleucus™ or not i oy declsion by the court,

{11} “Cowtract” sicsns the total Tegal obligstion which resoits from the parties’
sgrenent 38 affectod by thid code and any othee applicable rules of law, ¢ om-
PaTE CREreement)

(12) “Croditer” includes g gevers) creditor, a sccured crediter, a len credltor
tnd xny represcaiacive of creditges, including an assignee Tor the benufit of credi-
tors, a trustee in bunkruptes, & reeciter n equity and an exeeutor or administra
tor af an iksolvenst debior’s or aselgnor's vatate,

O3y “Defendust” includes & person I the position of defendunt in B CPERs i
ot enpniorehyim,

(143 bedivery™ with respech to jsstrumenis, docunients of title, chatrel paper or

- BeCuEitiey mismne voluntary transfor of possesgion

(10} “Document of fitle” inehudes bill of tading, dock warrant, dock receipt, wae
hfigae Tevedpt, gin fickef, compress reepipt, and aleo any other docvoment wiileh in
the regutar coueas of buginess or financing is treated as sdeguaiely ovidenciag that
the person enditled ander e document tRecilon 7403041 has the right to roecive
Boid arel dixpise of the doensnons and fhe poods it covers, To be a documend of
Htle o Aocument MU=t purpert 1o be igsaed Dy B batlee and purport W coveT goinie
in the batiee's possesslan which are either Idendified or are fangihie portions of an
Mentified s

(16 “Fauit” means wrongtful aot, anission or brvach,

17 “Fuuglble™ with rospeet th gl o securitiosn means goads or Mecnritics of
whiclt any unib 15, by nature o wasee af teade, the equivalent of any other lke
unit.  Goods which am ped Tongibivc sl e deemed Tupgible Tor ibe parposes
of thin code fo the oxtent that under 4 particalar agroement of doctment unlike

VH 1% AT TR b R v galivi ent <,
(1% “Genatne” means froe of forrery or countorfoiting.
10) “Gond faish” means kenesty In fasf in the conduart or transaction concorned.
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20} “Holder™ means & porson who is 4r possesgion of & doecamont of title or an
Wirmment or an investiment seeabily drawn, leseed or jndorsesd (o bime or te his
edar or Lo beaver ar in hignk,

{21 To “hanot” i8 1o paY or ta ascept snd pay, or where & cTodll %o cngages (o
archase ur dixconat & ArrfT compiyiog with the terms of the cradi,

£22) “Yoeelvency procvedings” Incitudes any asgignmoent for the benpetit of creditors
wr oot procensdings Lntended in igubdate or rehebiditare the eetate of tie person
ovelved.

{20) & person is “insoivent™ wlo either has ceased fo pay biv debts In the ordi-
wry course of Imsiness or cannot pay his delie &6 they become due or is Inseivent
within the wmeaning of the fedoral baniruptey Jew,

{24} “Money™ means A medinm of exchange snthorized ot adopted by u domestic
o forvign governmaent as & part of bts currenoy.

{23} A person Has “notice” of 4 {Act woen

{a} He haz sctual knowledge of $t; or

{) He has reevived & notles or notifiealion of it or

¢r} From k1l the facts snd ejrculssiances Xuown te him at ibe time in guestion

Be has peason to know that It exiets,
A perscn “knows” or hes "koowhedpe” of a faet when he has sctual knowledpe of
it “Discover” ot “leamn™ or & word or phrast of similar lroport refors to knowledge
rether than to reason to know. The time and circomstenses under whick: 2 notlee or
rotificatlon may tease io be effective are not determined by this vode,

{26} A person, "notifies™ or “gives" 4 notiee or notificetion to ancther by taking
such steps aE may be reasonably reguired to Inform the other in ordinary coursc
whether or not such other actualiy comes to kwow of it, A persoz “recelved” B
notice or ndtification when

{a) It comea to his cttention; or

) It lg duly delivered et the pleee of business through which the contrast ms
made or af any other place held out by hire sx the plaee for receipt of such cnm-
mrunlcathons,’

7)) Notlee, knowiedge o a notite or netifieation recelved by an organization s
effoctive for a particniar trangaction from the tiese when it ie brought to the at-
tention of ibe (ndividusi condusting thst rransacilon, snd In any event from the
time when it weuld have heen brought to hisg abtention If the orgaunisation had
exercisod due difigence. An organizstion cxercises due diligence 12 It maintains
reasonsble routines for communicating elgnificant information to the person con-
ducting the transsction and there 18 ressonable compiinnce with the moutlnes. Pue
diligence does not reguire aa indlvidual acting for the organization to communieate
information unicss such communleetion is psr of hla regular dutics or unless he
bas reason to know of the trenaaction and that the tzamsction wonld Le waterially
affected by the information.

{28} "Orgenization™ Includon a corporation, government of gwemmentn! aub-
divigion or agency, business trust, estate, trust, partnership or associgtion, two o
m:e pereons hn!ng 4 joint or cointoon fiterest, of any sther Jegal of commercial
entity.

{20} “Party."” a8 distinet from “tiled party,” mesny 8 person who has engaged in
# transaction or made an agrecinent within this divialon,

(30} "Persan” lacledes mn individual or aa organizstion. {See Section 1102}

(32} “Purchase” includes taking by asle, discount, megotiatlon, mortgage, pledge,
‘Hem, issue or reissue, gm or any other voluntary transaction creating an laterest
in property.

(38) “Turchaser” means B perssn who tgkes by piechase,

H) “Remedy” means aoy vemedial right to which an aggrieved periy b en-
titled with or without resort to s tribunal.

{38y “Representative” inclhudes an agent, 20 offlcer of B corperation or associa-
tion, apd a teustee, excesutor or adminiatrator of an estale, 0r any other person
empowered Lo sct for anather

{30! “Righs” includes remadicos,
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~ § 1201 COMMERCIAL CODE

{27} “Soeurdy inlorest’ gieabs gy dulerest in peesenal peoperty o fhxtures which
secures puyment of performanoe of an obligatlon.  The rotentlen or reservation of
tithe By a gellor of gooris covwithstanding shipment or delivery to he buyer {(See-
tign 2461% is Hmilwd o effect Yo s resvevation of a Useeerity interest.”  The term
gl8o Inclwle’ wny inferest of o lwyer of ACcounge, elratiel paper, of coutract rights
whichi is subjeet te Diviglon % The speeial propepty interest of a buyer of goods
on lgcntitication of such goods fo & comtract for sale wnder deeflon 2591 I8 not
& “security imterest,” hat g buper may slee acguire g “secnrity inforest” hy com-
Mripg with Division §. Unjess 8 lease or consigmnent i intowded a8 seeuarity,
reservation of thtle thepoundor 19 mar @ “scturity interest™ but a copsignment la
in any event subjeet ko the provigiona an eonsignment selos (Seetion 33085 Whether
o lesew bs intemded s secusity iv te be detersalued by e facts of ench case; how-
ever, () the ineluslon of gn aption t purchage docs net of Wself make the lease

aue {ntended for seeurity, and () an agreemont that upon complline: with the

terms of the leasce the lessve ghell Ikeome or has the option fo Docome the owner
of the property for e additionsl eenshiferation or for o nomisal consideration
doed make the iease one intended far securtty.

(38) “Send™ in connection with any writing or notice weans to deposit in the
mail or doliver for trimsmisston by any other usunl wesba of cammunication with
pusiage of oot of tranamission provided for and propuerly addroessed and ig the
cuse of un inetrument fo s address spezified thereon of ofherwise sgroed, ot M
there be none to any address ressonuble under the circumstuners. The rooeipt of
any writing or aotice within the time at whirk it would have arrived it properiy
sent Bas the offect of & proper sending.

(30 rBigned” tnchudes sny symbol exccuted or adopted by & party with present
intention to muthenticate o writisg.

140} “Burety” lachilea gaaranter,

{41} "Telogram™ Includes & message fransmitted by radlo, teletypo, cable, any
mechanical method of transmisslon, or the Mke

€32) “Term” meana that portion of aw agrocviment which rolates to & particolar
matier

13 “Unsuthorized™ signaiire er Indorsement meacs one made witheut actual,
implied or spparent authority sod tocludes & fongery.

(#4) “Valus [Bxeopt as othorwlss provided with respeet e negotlpble insbra-
mentr and hank colicetions (Sections 3303, 4208 and 4208) a peesen glves “vatue™
for rights if be sequired them ‘

fa} 1a retura for 3 Sinding commitment to extend erodie or for the extersion of
imgaedintely sveilable eredit whether or mot drawn upon and whether or not o
ehargebuck is provided for o the event of difficolues la eollectian; or

b} As security for or in tots) or partial sattefgetlon of o pre-cxisting clalm; or

) By acoroHng delivery purstact to & pro-existing coitract for purchase; or

{2} Generally, in reiurs for any consideration sufficient Lo support a simpie con-
tract.

(#5}) " Warchouse roceipt™ means & documeni evidencing the reecipt of goods for
stornge Issued Ly a warchovsenmep (Section 7192, and wiich, hy ifs wrms, ovi-
dences the intention of the Leoer that the porson ehiiticd amler the decwment
Sectlon T40304)) has the right to reeolee, hold aud disposce of the decument and
the gods it covers,  Designation of 8 decwnent by e lssuer ag a “wanchouse
receint™ i3 oaneluslee evidonee of such infentiomn.

(3657 “Written” or “writing” iociudes printing, typewriting or any othor ioten-
tionni reduction to tangfble form.

(Ae pmyonded Brate 3087, o 790, p 2202, 8 20
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Government Code Section 995 {Conforming Amendment)

Sec. U4, BSection 995 of the Government Code is amended to read:

99%. Except as otherwise provided in Sections 995.2 and 995.4, upon
reguest of an employee or former employee, a public entity shall provide
for the defense of any civil action or proceeding brought against him, in
his official or individual capacity or both, on account of an act or cmis-
sion in the scope of his employment as an employee of the public entity.

For the purposes of this part, & eress-setion;-ceunterelaim-or
cross-canplaint against an employee or former employee shall be deemed

to be m civil action or proceeding brought againsgt him.

Comment. The amendment of Section 995 deletes the reference to a “"cross-
action” or "counterclaim.”™ (Counterclaims have been abolished; claims that for-
merly were asserted as counterclaims are now asserted .as cross-complaints.

See Code of Civil Procedure Section 428.80. The reference to "cross-action"

is unnecessary.



Revenue and Taxation Code Section 3522 (Conforming Amendment)

Sec. U45. Section 3522 of the Revenue and Taxation Code is amended
to read:

3522. A defense eeunter-eiaim or cross-camplaint based on an alleged
invalidity or irregularity of any deed to the State for taxes or of any
proceeding leading up to deed can only be maintained in a proceeding com-
menced within one year after the date of recording the deed to the State
in the county recorder's office or within one year after October 1, 1949,

whichever is later,

Comment. The amendment of Secticon 3522 merely deletes the reference fo
a "counterclaim." Counterclaims have been abolished; claims that formerly
were asserted as counterclaims are now asserted as cross~complaints. See Code

of Civil Procedure Section 428.80.
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Revenue and Taxation Code Section 3810 (Conforming Amendment)

Sec. L& Section 3810 of the Revenue and Taxation Code is amended
to read:

3810. A defense j-eeunserelmimy or crpss-complaint based on the
alleged invalidity or irregularity of any agreement or deed executed
under this article can only be maintained in a proceeding commenced within

a year after the execution of the instrument.

Comment. The amendment of Section 3810 merely deletes the reference to
a "counterclaim.”" Counterclaims have been abolished; claims that formerly
were asserted as counterclaims are now asserted as cross-camplaints. See Code

of Civil Procedure Section b428.80.

-go.



Water Code Section 26304 (Conforming Amendment)

Sec. L47. Section 26304 of the Water Code is amended to read:

26304. An action, proceeding, defense, answer, eesrterelaimy or
cross-camplaint based on the alleged invalidity or irregularity of any
collector's deed executed to the district or based on the glleged inef-
fectiveness of the deed to convey the absolute title to the property
described in it may be commenced or interposed only within one year after

the recordation of the deed.

Comment. The amendment of Section 26304 merely deletes the reference to

a2 "counterclaim.”

Counterclaims have been abolished; claims that formerly
were asserted as counterclaims are now asserted as cross-~complaints., See Code

of Civil Procedure Section 428.80.
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Water Code Section 26305 (Conforming Amendment)

Sec. LB, Section 26305 of the Water Code is amended to read:

26305. An action, proceeding, defense, answer, eeurnterelaims or
eross-compleint based on the alleged invalidity or irregularity of any
agreement of sale, deed, lease, or option executed by a district in con-
nection with property deeded to it by its collector or based on the al-
leged ineffectiveness of the instrument to convey or affect the title to
the property described in it may be commenced or interposed only within

one year after the execution by the district of the instrument.

Camment.. The amendment of Section 26305 merely deletes the reference
to a "counterclaim.”" Counterclaims have been abolished; claims that formerly
were asserted as counterclaims are now asserted as cross-complaints. See

Code of Civil Procedure Section 428.80.

-l



Water Code Section 37161 {Conforming Amendment)

Sec. L4g. BSection 37161 of the Water Code is amended to read:

37161. An action, proceeding, defense answer, eeuamterelaims oOr
cross complaint based on the alleged invalidity or irregularity of any
collector's deed executed to the district or based on the alleged in-
effectiveness of the deed to convey the absolute title to the property
described in it may be commenced or interposed only within one year after

the recordation of the deed.

Comment. The amendment of Section 37161 merely deletes the reference to
a "counterclaim.” Counterclaims have been abolished; claims that formerly were
agsgserted as counterclaims are now asseried as cross-complaints. 8See Code of

Civil Procedure Section 428,80,
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Water Code Section 37162 (Conforming Amendment )

Sec. 50. Section 37162 of the Water Code is amended to read:

37162. An action, procesding, defense, answer, eeunierelaim; or
cross complaint based on the alleged invalidity or irregularity of any
agreement of sale, deed, lease, or option executed by a district in
connection with property deeded to it by its collector or based on the
glleged ineffectiveness of the instrument to convey or affect the title
1o the property described in it may bhe commenced or interposed only

within ohe year after the execution by the district of the instrument,

Comment. The amendment of Section 37162 merely deletes the refersnce
to a "counterclaim,” Counterclaims have been abolished; claims that formerly
were asserted as counterclaims are now asserted as cross-complaints. See

Code of Civil Procedure Section 428.80.
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Water Code Section 51696 {Conforming Amendment)

Sec. 5l. Section 51696 of the Water Code is amended to read:

51696. An action, proceeding, defense, eeunterelaim oOr Cross
campleint based on the alleged invalidity or irregularity of any ssle
by the county treasurer as trustee of a district of a parcel deeded to
him as a result of the nonpayment of an assessment, or some portion
thereof, may be commenced or interposed only within one year from the

date of the sale.

Comment. The amendment of Section 51696 merely deletes the reference
to a "counterclaim." Counterclaims have been abolished; claims that formerly
were asserted as counterclaims are now asserted as cross-complaints. See Code

h of Civil Procedure Section 428.80.



Cperative Date; Application to Pending Actions

Sec. 52. This act becomes operative on July 1, 1972, and applies
only to actions commenced on or after that date. Any action commenced
before July 1, 1972, is governed by the law as it would exist had this

act not been ensactad.

Comment. The provisions of this act apply only to actions ccmmenced on
or after July 1, 1972. The operative date of the act is deferred so that
lawyers and judges will have sufficient time to become familiar with the

new procedures.
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