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#36.35 8/3/70 

First Supplement to Memorandum 70-59 

Subject: Study 36.35 - Condemnation (Possession Prior to Final Judgment-­
Constitutional Amendment) 

The attached extract from the Report of the Article I Committee of the 

Constitution Revision Commission will bring you up to date on the efforts 

of the Constitution ReviSion Commission to revise Section 14 of Article I 

of the Constitution. You should be sure to read the Camnent set out in 

Exhibit I attached. 

Respectfully submitted, 

John R. IleMoully 
Executive Secretary 
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First Supplement to Memorandum 70-59 
EXHIBIT I 

Committee Proposal 

Private property may "7~(yL Privrt.t.-: vr(rpt'rty ~I:.JiI nvt h .. : taken or damagi:d f~.r I~ 
Iii" w;;.(' wiUuJUt .im~J ('Olnp(l'UlSat.i(!tl ha'''illg first beer. m.ade: tot or paid i 

be taken or damaged for public cr,Hrt (.,r. Ihe <,w''''r, and no right 01 WRY or lands to hf, used for ret 
,'~)ir J,nrr'OSj~S" ::.huH bt, appt{}prinh~d t.o th ... I;S(' of Any oorporatioa,.ext'· 
.:I ;nUil:~·il~.'d ('f'l'!,':r:diu;~ I,r.;:. ~.t.am.v (If .In' State Hr metropoli! \u wa:' 

use withOllt just comp0n,;;ation, 4tisLrkt.. Ilmli;l,j~laj : j.ir~r .li;.;~;-i«. mnni4~ipal wnte-l' diRt-riel, drilinr' 
1!"r~;:.r"li()H It'L'('. l'f" 1;IJIl'il.-jr,,, (H' W:.td' c(m~eM'ation distriet, 01' :sim: 

ascertained by a jury unless pubht.· ('.( r;-·,_'nnj,.-q liJll;' fIll! 1'/}lUf>'('l-;satinn ,hcrefor be fil'81 made 
:--lltJn'_,~' fJ1" a:-:;{'~'r1aj~:('-l ,H:.l p~,id into l"onrt fur the owner. i~tivc 

waived, having first bee"'"J. paid ~rl.v ht'liIdH;o; rl'Hm .tny impr\'Vt'm'-~Ht (H'opoSNl by ~u(":h .. ·.orporatitm, \1'):" 
("()f,lJH'Ili'i,l.j',n ~I()II [N:' ~t"'(:(·r1.aitif·d Iw a. jur~", unless a. jury 'be waiv~ 

to, or into court for I thd OW11- l<oj ill 'otf.(']' ~·i'\.'ij I':~~:"S in ,I hllwt of rt'Cord, ~s shan be preseribod by It. 
r~·,):·ij--"·d, i '.;I! j·t ,al_y .)")(·!'I~I~j.I:: in ('fuinent flomain brou«llt by i 

. . :-it'I~(~. OJ" a '·III,tlt.y. H!' a Irnmi"iplil ('url)Oratiun~ or metropol.itan w:.:.' 
er. '!'he Legl.slature may provl.dc di,I.,.'d. m""j";I"'! "t,'ily ,\;,1riol, ronnie'pa\ water district, draiUh, 

it·rj~atiun. I~·\'.·~·_. Tl'('hhl"ltion ~)r wn14'r collSt"-rvation distriet. or simi: 
for possession of the property .,uhlie (~)r .. nr"ho". 'i,e ufo...,,,,i,1 Sta1~ or Jnuni~j""iity or I!OWIty 

(~uhlit' t"orpf,r:t11oli ~lr clh·h'iet afor~id fIlay take immediate poI8I!SS~ 

by the condemnor following an,] "'"' or any r'.;hl or ".;0)' or I"nd~ t<l be uSl.'tl fOl' .... .sorvoiT pu~ 
""qui",1 [,)C " puhiie ,,«' wh.,h.'r tI,~ fl'<' thl'reof or aD _eDt thr·' 
roOr h~~ xopr-bt Ii pou ~ir,:;.t ~"'{ mnwndngo ('minent ,lomain pt'OCt!Cdi 

commencement of eminent domain :H'~~ordirt~ f"J taw::, a j'HHtl Jf ('imlp(·t.f'>nt juriKdietion and tJ~II!':;' :U1 
~i'::flJ! NU-l~J4 st>"lJri!y i., t tw W'i \' hf JflOllf>-y d(>posiletl 08 the cou1'l. in 1'r'h~, 

proceedings upon depos -1- t in "';ll{~~l pro!'t."Mlirll.!::O: .rl' ~·l~·tldin'-: may dil'('Cl , and in H.U("b llmou~ta as t: 
NHJrL !"lay rit't(,,4m:ht· j·n hI' 'f-";~hn:.M~' adf':luate to SecUrfo to the OW! 

(.._""'rt and prompt release to of HiP pr·)lwt'l.~ ;.'., i:!hl til h(' bl;(·u lh!nu"(Hate pa.ymer.t 01 jusL eomJ. .. · 
sat:,Ul ft)j' ~nt"~ 1,;kii:';"' .~w! nl'F .1;llf~;t~~ll ineidt"'!1t Uterebl t ineJuding(lm:-: 
a;!,;~. ~msl •. iTH'd by ;(;;';-:~'H"':' ;~.~ ktlju<lir';ltion that t.hf're is no D.eee".ility f.-· 

the owner of money detp.rmined I"kill)!' 11" I'ro·,rwrfy,.," "",It ,os Ht;, ,':,,",. ,',III be aH"pmined IlCOONinl' . 
la\\·. 'rhl' (·onr1 Inn', Up'll' J'I{Jlt~m of .n' .... · 1nrly to Roaid emjnent dom, 

by the court to be the rr(,,"·("!'''~'. '" ".,. ",,·h II .. '; .. " 10 Ih. "ther part.it'S /IS the t'OUrt ma,. PI' 
M'r:~jL attC'1' t h'" " .. '··111' nf },,~d, .... ,·{"Hr;ty Sf, rt'~luif(d in Nn~lt pTOOeedinr-

probable amount of just '1'1 ' ",]<"'" (of rr, .,t<. ;m'I", .. lv for a rnilr""tl rlln bY .... 1tIn nr eleel' 
P-IWN' t(ll" ;O~ . .!.I .. !. (y Inmn..·j·;n,: IHtrpo~t':-;. ~h.an i,,~ cl(:(I'moo k ta....Id'iI! L 
it IElhJi.' ~:.:;r·. ;0,11 .an:: r.~:-t"U't;, b:m, (·'lIuf~a.ny or "orptJi'~lti(kU btldl1g p.: 

compensation. Wi.t(~ iu·op.!·rl.,Y WHW..r ,t i' la· .... · Hf '"'~minf'..nt do . ..min for sUt!h Jl~1rp-lSeS :!Itt-l 

iJH:'rl~llpjm ;I!l.~ thi,,,.·t·.:.-' -;n-COHw a oommon eB:rr.er •• 

At the April 16th meeting :>t Llw Corr.rniss:!.c", subst;"ntivc 

action was taken on the Committee propm;al as it appears above. 

The above proposal was amc,nded to insert~ c' p::cvision dcsc:: ibing 

in general, rather thiln spccif'.c, terms tllC a<j",·,cict> that, have 

the power of preliminary posse!>sion und"!z' the p;:i.sting Pl0vision 

~nd permitting the Lecrislature to 'Jive tl.at :.:.i.ght· to other agencies 

or for other purposes. 'I'he Section was r,!fer:rcd back to the Article 

I Committee for redrafting. 
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generic phrase which would include those agencies specifically 

;ntitled to rights of prior po:osessiol1 in tho existing Section 

but whi.ch would exclude otfwr ,"gcncies. 

FolloYling careful invl~s tigdt ion by the Stu ff and study by 

the Conunit,tee. no sui t"ble gener ie c>:pressioll could be developed. 

The Committee therefore conclud,~d that the only "-,Clnner in which 

to retain existing powers of prior possession 1.5 to list those 

agencies presently named ir. the Section. 

The alternative is to return to the original co~~ittee 

recommendation by vesting Gontrol over this matter in the Legis­

lature. 'This has the advantage of eliminating the need for a 

constitutional amendment for each agency ",hieh needs the power 

of prior possession and avoids the hazards of using an imprecise 

generic phrase. The committee favors this ·treatment. 
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