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#36.35 8/3/70
First Supplement to Memorandum TO-5%9

Subject: Study 36.35 - Condemnation (Possession Prior to Final Judgment--
Constitutional Amendment)

The attached extract from the Report of the Article I Committee of the
Constitution Revision Commission will ring you up to date on the efforts
of the Constitution Revision Commission to revise Section 14 of Article I
of the Constitution. You should be sure to read the Comment set out in
Exhibit I atiached.

Respectfully submitteqd,

John H. DeMoully
Executive Secretary
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Firat Supplement to Memorandum 70-59

EXHIBIT I

Section 14

Committee Proposal

Private property may nol
be taken or damaged for public
use without just compensation,
ascertained by a jury unless
waived, having first been paid
to, or intc aourt for, the Own-
er. 'The Legislature may provide
for possession of the property
by the condemnor following
commencement of eminent domain
proceedings upoﬁ deposit in
¢_art and prompt release to
the owner of money determined
by the court to be the

probakle amount of just

B siing Cooncltation

Private property shiuil oot e takon or domaged for
lie use without just eeropensalion having first beer made to, or paid 1
carrt Lo, the owner, and no right of way or lands to be used for epr
voir Jurposes sbali be appropriated to the vse of any corporation, exe:
amuaeipal eorpeirniios or &oecnnty or the State or metropolii we wa
Gistrict, pomtoeipad bty distetel, omnicipal water distriet, drains
wrigalion levee, v lamaiion or waier eonservacion disiriet, or sim?
publte eceporition ittt il eompermation therefor be fiest made
Moy ar aseeriained and puad into eourt for the owner, irregpestive -
any beasitls fevm oy impravement proposed by such corporation, wh
vonpr e shall be pscortained by 2 jure, unless & jury be waiv:
05 i e Civi e dnoo vt of roeord, as skall be preseribed by L
Froct ed, ihat v oaby procemdinr in ewinent domain brought by ¢
Bude, or a eobsty, of @ taunicipal corpetation, or metropolitan w:’
digtriet, murdeipa! wtiliny distriet, mwlieipal water distriet, deain.
freigation, leves, reciuaaliion o water conservation distriet, or aimi
pathlie earveration. the aforrsaid State or wmunicipaiity or county
piblie corporation ar distriet aforessid may take immediate possess’
and wse oF any right of way or lands to be nsed for reservoir parpos-
required for a pabhie wse whether the fee thereof or an easement the-
for be songht wpon first commencing eminent domain  procecdi-
aceording to daw i oa eourt OF competent jurisdiction and thes wu,
mivigr sied seewrily b the wav of money deposited ag the court in whi-
el procecdigs e veadine: may divect, and in soch amovnts as
enirl Py detesntie oo ke posanaldy adespuate to gecure to the owr
of the property voarht o bie taken wmediate paynrent of jusi eomy.
sation for s nch Gikiey snid ary daisase ineident therets, incladinge doy
agres susloimed by ceesen 200t adindisation that there is nn necesaity £
tilinge the preperiy, as soon as the s cian be aseertained necording
bow. Fhe conrt mery, upop violam of ary prly to said eminent dom.
provesdimzs, ailer <ick nutee to the other parties as the coort may pr-
srrihicafter tha oot of seh seeuriny so required in aneh proceedin:
1o nskinag of private nvoperdy for a rafhroad run by sterm or eeetr
poweT Tor dog s o lamhecing parposes shall be deeroed o takiog |-
a public wse, aid any versov, Bun, eolipany or corporation taking ne

compensation, vate properiy wsier 1 e law of ominent doiaain Sor swch purnoses shy
theretpon aal thereby leconn: a common earrier.
Commont
. At the April 16th meeting of the Commissic., substanuive

action was taken on the Committee proposal as it appears above,

The above proposal was amended to insert a provision describing

in general, rather than specific, terms the ageacies thabt have

the power of preliminary possession under the eristing provision

and permitting the Legislature to yive that wight to other agencies

hr for other purposes. The Section was referred back to the Article

1 Committee for redrafting.



The problem, as conceived Wy the Commattes, was te find a
generic phrase which would include those agencies specifically
mtitled to rights of prier possesssion in the existing Section
but which would exclude othey agenclies,

Following careful investigation by the StaTf and study by
the Committee, no suitable generic expression could be developed.
The Committee therefore concluded that the onlv manner in which
to retain existing powers of prior possession is to list those
agencies presently named in the Section.

The alternative is to return to the original Committee
recommendation by vesting control over this matter in the Legis-
lature. This has the advantage of eliminating the need for a
constitutional amendment for each agency which needs the power
of prior possession and avoids the harzards of using an imprecise

generic phrase. The Commit{tee favors this treatment.



