5/12/70

Memorandum 70«58
Subject: HNew Topic - Appellate Review in the Area of Discovery

You will recall that some time ago the Commission considered a
suggestion that the existing appellate writ procedure be studied and
revised. (See Exhibits ITI and IV attached.) The Commission deter-
mined not to request suthority to study this matter, relying primarily
upon Mr. Witkin's views as expressed in Exhibit IV.

Now comes another suggestion that this area of the law needs study.
See Exhibit I (commenting on inadequacy of law governing appellate
review in the area of discovery). I sought Mr. Witkin's comments on
this new suggestion. His response is attached as Exhibit II.

It appears that a study of the existing appellate writ procedure
would be worthwhile. However, the Commission already has encugh studies
to occupy 8ll its time and resources for a number of years. Perhaps we
should send this memorandum to the Judicial Council and request thelr
views on the need for such a study and whether the Council would under-
take such a study if one is needed.

Respectfully submitted,

John H. PeMoully
Executive Secretary
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John DeMoully, Esq.

Executive Secretary

California Law Revislon Commission
School of Law

Stanford Unlverszity

Stanford, Califernila 94305

Re: Appellate Review of
Discovery

Dear John:

If my memory serves me, within the last few
months someone addressed the Commission with a suggestion
that the existing extracordinary appellate writ procedure
be studied and revised by the Commission. This eminently
sensible Idea floated just long enough to be torpedoed by .
Bernie Witkin's witty letter which, while not defending
the present body of law {perhaps non-law would be a
better term), suggested that other matters of highex
priority might more productively occcupy the Commission's
fime.

Since that time 2 new decision has come down from
the Supreme Court, which, if it really means what it says,
should recpen the question of providing an alternative pro~
cess of appellate review, at least in the area of discovery.

I invite wvour attention to Pacific Telephone, etc.
v. Superior Court {March 13, 1970} No. LA 29,650 (not yet in
the advance sneets). [ enclose a copy of the pertinent
language from that opinion as an attachment herete. As you
wil%uobserve, the Supreme Court takes great pains o reiter-
ate that it really wmeant whar it said in QOceanside Union
School Bistrict wv. Supericer Couxt, 68 € Zd 180, 1B5-18o,
Tn. 4. Namely, that extraordinary writs are pot to be looked
upon as the normal venicle for reviewing trisl court discovery
orders, but should be veserved for the review of first impres-.
sion.
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Eight vears have elapsed since Oceanside was
decided, and in that time the Supreme Court has repeat -
edly urged this limitation upon review of discovery
orders by px Ferogat ive writ (see cases cited in enclosed
portion of the Pacirfic Telephone opinion). It seems
therefore nat uynreasonable to asnticipate that the Courts
of Appeal will one of thess days decide that the Supreme
Court reslly means Lt, and wiil stop issuing alternative
writs to review most discovery rulings.

The rule reitezated :; Paclfic Telephone, that
extraocrdinary wrii zeview ig v Limited Eo novel cases,
leads to an znoralous ~1tuhh1nﬁ which has been repeatedly
criticlzed by aone other than Mr, Witkin in his instruc-
tive aud entertsining lectuves. I preobably cannot say it
as well as he, Ayt the vesvlt of the Gneanslde~PaL1f1c

Telephone writ-ilmiting rule is thig:

Case A. A litigant he;cm&s invalved in ‘discovery
proceed 1gs, 1n which the judge wakes a plainly erronecus
order, disregarding numerous precedents directly on point.

As a *esult the litigent finds his preparation and conduct
of the case grossly and capriciously interfered with. How-
ever, the point on which the errunecus ruling was made is
wellmsettled and wacating the order of the trial court will
result in nntninu new of impertant in the development of 7
discovery law. Under the Opeauside-Pacific Telephone rule -
the litigant ig now stuck. He mist now prepare and conduct
his case hampered by @ patently erroneous yuling of the trial
court. He is not entitled to get appellate review until
after ~- proceeding in this wnfortunate posture -- he tries
the caae and obiains a juﬁament from which he canm appeal. At
best, if he walts several vears, he way get an appellate
uECLSlOH holding that the trial "court erred when it made the
contested discovery ovder. Putting aside the cost and tra-
vaile of prosecuting a full-fledged appeal from a judgment,
and putting aslde the usual presumptions and attitude of the
reviewing courts which make the appellant's task semething
less than a suve bet, the hars inflicted may well be irrep-
arable. For example, ii the aggrieved iitigant was entitled
not to have something discovered, hut the trial court ordered
that it be discovered, and 1t was in fact discovered, an
appellate adjudication two years later that the order was
erronecus, becomes little more than an idle gesture. Unring-
ing a bell, and all that.

Case B. A litigant becomes invelved in a discovery:
controversy. Both his attorney and opposing attorney are
gentlemen and scholars who do & comeendable job of researching
and presentling the law to the court. The trial court is not only
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a gentleman and z scholar but possesses the judiclal
acumen: of Solomon as wall. Bur it so happene that the
issue raised falls in a grey avea on which there is no
square precedent, and 1t can be fairly sald that the
trial judge unaided by pertinent declsicnal law can jus-
tifiably rule either wav. Under the Qeeanside-Pacific
Telephone rule, the parties ave now entitled to have the
matter reviewed on & writ ~- without waiting for a judg-
ment -~ because the iszaue is novel. :

In other words, the more egreglous the error
of the trial court, ithe less right to get effective review
at 2 time when veview would be meaningful. Somebow, I
don't think that is the intended result of the Supreme
Court's exhortation to limit raview of gdiscovery orders by
prervogative writ. g

It therefore seens to we that since the Supreme
Court appears to be determined to nake the Qceanside-
Pacific Telephone rule of limited review of discovery stick,
some opportunity for interlocutory review of discovery
orders should be provided. I respectfully urge that the
Commission reconsider this matter and draft appropriate
legislation providing for interlocutory appellate review of
discovery orders.
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cc: Bernard Witkin, Esqg.



« Infttally, we must conslder the
avallability of the prerogative
writ sought by the defendants in
this settlng. We spoke directly
to the question of the circum-
stances that would normally jus-
‘f1ify the invocation o an extraor-
fdinary writ in discovery cases
4 1in Oveanside Unlon School Dis.
trict v. Supericr Court (19623, 38
-{Cal. 2d 180, 185.186 fn. 4: "The
prerogative wiits have been used
: tarequently to review interim or-
< Jdets in discovery cases [elta:
tiony). But this does not mean!
. [that these discretionary writs will
or should Issue as of course in
all zases where this court may
be of the opinion that the in-
terlm order of the triel court was
i ferroneous. In most such cases,
: {ag g true of most other interim
i {orders, the parties must be rele-
, |Bated to a review of the order
on appea! from the final judg-
 {ment, AS iriadequate as such re-
view may be In some cases. the
i I prevpgative writs should enly be
used In discovery mattérs to re-
view questlons of first imprassion
‘{that are of general importance
‘lto the trial courts and to the
i | profedsion, and where general
guidelines can be lald down for
i | auiure cases.” |
'l : Dasplte thls express declara-
: jtlon of the necessary limitations
‘| on the avallability of the preroga-
Ljtive welts, end our teoffirmance
‘1of this standard in subscquent
i cases (Hee, &.g., Assncicted Braw-.
ars  Distributing Co. v. Superisr
Coutt (1967}, 63 Cal. 24 383, 585;
Wotars v. Superior Court (1852)
158 Cal. 24 835, 890y, 4t léast some
appeliate courts have apparently
Jeontinued to gonsider prerogutive
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{writs as the normal instruments |

3

for. reviewing discovery orders,
{E.g., Peck's Liquor Ine. v. Supe-
thor Couzt {19633, 221 Cal. ApD.
24 712 175 (“When, in discovery
procesdings, the trial court issues
s order requlring answers o
questions propounded, a petition
for writ of prohibitlon Ia a proper
remedy by which a petitioner
may seek review of the propriety
of that order™); Posuchl w.:5u-
perior Court (1861), 229 Cal. App.
24 333; O'Brlen v. Superler Court
{19551, 233 Cal. App. 2d 338, 390.)
We realize, of course, that this
practice rests primarily on a’
iegitimate concern with the in-
adequacies of a review of dis-
covery ordets after trfalle and
that even under the approach
adopted in Oceanside such In.
adequacy will inevitably In.’
fluence & court’s evaluation of
the “gerieral imiportance” of the
question presented. )
Nevertheless, appellate courts
must Keep in mind that todo Jax.

ia view of the “extrmordlnary”

nature of prerogative writs, ren-
dering substantial pretria] appel.
late delay a usual hazard o the
use of discovery, is likely to re-
sult In more harm to the judi.
clal process .than the denial of
immediate ralief from less signif-:
icant -errors. In our judgment,
the lack of general import of the
petitionez’s oblections in the In-
stant czse might well in itsell
have presented a perguasive
ground for an lmmediate denial
of the writ sought.il Bince the:
Court of Appeal has already is-|
sued  an order to show cause,
however, and since the plaintlft
did not raise this polnt either
hefors the Court or Appeal or!
this court, and since the case
has been fully briefed on the
merits, we proceed to ;evaiuate}
the maln  contention raised by

the petition. {See  Rokament v,
Supsarior Court {1964}, 60 Cal, 24:
we, N2> o
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BB WITHIN
ATTCRNEY AT Law
LG Brass Haan
BeRUELEY, TAniFORNIA G108
THORM WAL B

April 26, 1970

John H. DeMoully

Californis Law Revision Commission
Sc¢hool of Law

Stenford Universis

Stanford, Cslif. 933&5

Dear John:

Your letter of April 16, regerding Kanner's
suggestlon of & study of sppeilate review in the ares
of dlscovery, rested comfortably with other unsnswered
mall while I battled with the printer. I spologliype
for t he delsay.

There iz 1ittls that I can add to my original
observetiong. The prevaliling view 1s that any group
with a sufficientiy strong motlve snd hoad of steam
can onact & special reviaw ststuts - the current
favoerite is mendesmus. The nead for such prompt
reaview is often obvious; 30 is the denger of deley
in ths triel. The desiraeble solution, I think, is
e discrstionsry appeal, which will ellow prompt review
where it will serve proper objlectives of triesl pro-
cadure, snd will rejact it when 1t will not. The
present view of Uceanslds and Pae. Telephone, that
review will be granted to sllow sppsllste courts to
issue some kind of advisory opinion on the law, and
will be denled %o & lltlgent whoee right 1s clear,
is t¢ me Indefenslvnie, snd I heva saild 50 on ssversl
ococasions. Put it Iis & precileel, 1L 1llogical
solution, in e&n eppellate syatem without a conalstent
pattern for review, and in 8 Judiclal system which
refuses to provide for lagitimate sdvisory opinions amd
continual 1y seeks mesns to bootleg them.

Now for what anawer I can offer, off the cuff, to
your specific questiont If the motlon to supprass
1llegally obtained avidence deserves appellste review, so
do discovery procesdings. (I could give helf a dogen
other snalogles.) But T still think that the only atudy
worth while iz of appellats review of Intermediate orders
generally, rather than of each one individually.

L) ! 4
gty /

B Beewipeti T 5
- ﬁ( frr
7
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LAW OFFICES
ANDREW LANDAY
1232 THIRD STRELT, SUITE RO
. FOET CFICT BOX IS8
SANTA MONICA, CALIFORNIA 20408

TELEFHMGNE AREA CODE 213
45]-BASH (SANTA MONIGA]
AYC-BVES (LOE AMBELES)

3 Xovember 1969

Callfornia Law Reviaion Commiszion
School of Law, Stanford University
Stanford, California 943085

Re: Interioccutory Appeais
Gentlemen:

At a recent CEE lecture on civil writs one of the
speakers remarked that the reason why California makes
such extenslve use of extracrdinary writs is that California
procedure is far meore restrictive of interiocutory appeals
than that of other Jurlsdictions. The speaker further ex-
plained that the number of extraordinery-writs has Increased,
in gnormously greater proportlon to the number of appeals,
and since extraorﬁinary writs must be handied ilmmediately,
a greater strain was being imposed on courts of appeal than
would be necessary 1f there were a2 system of expeditious
interlocutory appeel. The speaker suggested that Bar
Associations conslder the matter and draft a resclution for
presentatlion fo the Annval Conference of Delegates.

After four years of attendance &% the Conference of
Delegates and qnbmission ci several resolutlons, 1t cccurs to
me that this matter Ils far too complex for drafting by a locsal
Bar group and handling by the Conference of Delegates. I be-
lleve that this probvliem skould he considered by the Law Revi-
slon Commisslon asnd I Erust that you wlll iet me know whether
the Commisslon plans o study this guestion.

Very truly wyours,

AL:bh
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h ' B.E. WItKiN
ATTORNEY AT Law
2740 SuadTA Hoan

BERkeLEY, CALIFORNLA 94708 -
THORRWALL B-3316

A~

Nov. 15, 1969 -

John H. DaMoully
Executive Secretary
Cal.. Lew Revisions Com,
. Sehool of Law, Btanford University,
,Stsnrerﬁ, Celif, 91,305 : .

R Daar Tohn. _.;

o % uaual season '8 apnlogies {up ta my neck,in g? S
proofs) for this delay in answering your latter ar ovemhar
. The - questicn you raise calls for 8- vaat rospoaaa. but
E this letter 1s not tha tims for 8. 1T will summarizo my

viaws. ‘ ‘ -

o First, the 1ides. ‘thet an unworkabia ¥olume of tﬂit
proceedings has resulted from an Sutmoded eppes) statute -
was first expressed by me in 1040=-1943 in working on the,
rulss on sppeal, restated in my t alk to the Conference. of

. Judges ebout 12 years ago ("The Extraordingry Writ =
“or Eremy, printed in the Stste Bar Jourhsl st &,,ntfthat

' time, end vreiterated in several penels of . the. Gunfarence Lo
of. Judges, Appellate section, in racent yaara. I am stiil S e
of thﬁ aﬂma opinion. \ , o 7 _ B

Saaond, the correct aolutian is & reaxaminat&““anﬂ;,*
revision of the sppeal statutss, to refl et the mb + S
need for end desire for expeditious review of many: o:
which ere not final judgments. This solution, yrﬂpoﬁaﬁ
in 1943 and thereafter, niever. eroused snmy intergst. i
stead, the Btate Bar regularly aponsored. 1ogislati¢n fo
increase the scops of writ review (vanue, Pproceds,; maﬁiqn
to suppress; etc.). With the bar comitted to the writ . :
solution; end the sppellate courts gyarad to hanéling it. S

~ who wents &n: 1ntolligant aystem? R _ o

My conclusion. The Commissicn. at grast axpansu,
could produce & much better review system then the ons
we have.  To edopt. 1t would be. to undg. all the psinful

 work In the wrong @irection that the courts end bar have .
done in the pest 15 yesrs. I cen think afAmure usaful

: projects’ for the moment ¢ —_—
e = P .f“““’ﬁ‘?ﬁr
' C : With best’ regsrds,-l ani - T e ; . S




