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Memorandum TO-55

Bubject: Study 36.30 - Condemnation {The Right to Take-~Substitute
Condemnation)

One aspect of the “right to take" which should be covered in %the Compre-

hensive Btatute dealing with eminent domain 1s the extent to which a con-
demnor (A) desiring to condemn B's property should be permitted to also
condemn C's property to exchange for the property taken from B. The
transaction is called substitute condemration, The Commission has pre-
viously considered this topic and tentatively approved certain draft
sections to deal with it. Those sections, with newly drafted commentary,
are attached bereto as Exhibit I {pink). Alsc attached Is a copy of a
lav review note, previcusly distributed for background purposes, which
we expect you will wish to reread at this time (Exhibit IT {yellow)).

At the June 1970 meeting we hope Sections 410 through 413 can be
approved {with any desired revisions) for inclusion in the Comprehensive
Statute. Section 410 is simply a definitional section. Section 311
authorizes substitute condemmation where B's property has been and will
be devoted to a public use. One feature of this section--noted in the
Comment thereto--is that A in this situstion may be permitted to condemn
for a purpose that normally would not Justify condemmation by either A
or B. The staff believes that this arnomaly can be Justified, but we
believe that you will wish to consider the issue. Section 412 authorizes
substitute condemnation where "justice requires” 1t, but B's property has
not been and will not be devoted to a public use. See also Comprebhensive

Statute Section 415 (condemnation to provide access to public road).
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Both Sections 411 and 412 refer to the effect of the resolution authoriz-
ing the taking under these sectlons. Assuming the policy reflected in
these provisions i1s unchanged, the staff believes that both these sections
can be drafted more artfully and explicitly after the Commission has
approved the sections dealing with necessity generally. Section 413 for
the time belng preserves other statutory sources of substitute condemna-
tion authority. We would expect eventually that Chapter & would super-
sede these other provisions and a note to this effect has been added to
this section.

At the June 1970 meeting we hope that all of these sectlons can be
carefully reviewed and tentatively approved.

Respectfully submitted,

Jack I. Horton
Assoecilate Counsel



Memorandum T0-55
EXHIBIT I

COMPREHENSIVE STATUTE § 410

Staff recommendation

The Right to Take

Chapter 6. Substitute Condemmation

§ 410. Definitions

410, As used in this chapter:

(a) "Necessary property” means property to be used for a
public use for which the publie entity is suthorized to acquire
property by eminent domain.

(b) “Property to be exchapged" means property to be

exchanged for necessary property.

Comment. Section 410 provides definitions useful in epplying the
"substitute condemnsation" provisions conteined in this chapter. Briefly
stated, "substitute condemnation” involves the following type of situation:
A decides to condemn B's real property (the "necessary property"). A and
B agree that B shall be compensated in whole or in part by other real
property (the "property to be exchanged") rather than money. A condemns
C's real property (the "property to be exchanged") to compensate B. SHee

generally Note, Substitute Condemnation, 54 Cal, L. Rev. 1097 {1966). The

A, B, C model will be used throughout this chapter. See Sections Lll end

412 and Comments thereto.



Memorandum T0=55
COMPREHENSIVE STATUTE § 411

Staff recommendsetion

The Right to Take

§ 411. Condemnation of property to be exchanged for property already devoted
o public use

411, (a) A public entity may acquire by eminent domain property
to be exchanged if:

(1) The person with whom the property is to be exchanged has
agreed in writing to such exchange; and

{(2) The necessary property is devoted to or held for scme
public use and the property to be exchanged will be devoted to
or held for the same public use.

(b} If = public entity is required by agreement or by a
Judgment in a condemmation action to relocate any street, rcad,
highway, railroasd, canal, public utility facility, or other
property subject to or devoted to public use, the public eniity
may exercise the right of eminent domain to scquire such
property as is reasonably necessary to permit it to comply with
such agreement or Jjudgment.

(¢) The resolution, ordinance, or declaration authorizing
the taking of property under this section shall specifically refer
to this section snd shall recite a determinstion by the officer or
body adopting the resclution, ordinance, or declaration that the

property is necessary for the purpose specified in subdivision (a)

D



Memorandum TO-5%

COMPREHENSIVE STATUTE § 411

Staff recommendation

or {b) of this section. The determination in the resolution,
ordinance, or declaration that the taking of the property to

be exchanged is necessary is conclusive.

Comment. Section L1l authorizes A to condemn C's property (and convey
it to g) where B has agreed in writing to such exchange, B's criginal
property was devoted to some public use,and C's property after the exchange
will be devoted to the same use. In short, B's property is taken for one
public use and C's property for another. Generally speaking, B will have
the right of eminent domain to accomplish the same end so that the
authority provided here is simply a shorteut to an identical result.

See, e.g., Langenau Mfg. Co. v. City of Cleveland, 159 Chio St. 525, 112

N.E.2d 658 (1953)(relocation of railroed by municipality); Tiller v.

Norfolk & W. Ry., 201 Va. 222, 110 8.E.2d 209 (1959)(relocation of state

highway by railroed). See generally Note, Substitute Condemnetion, 54

Cal. L. Rev. 1097, 1099-1100 (1966).

However, in rare instances,although B's property is devoted %o a
public use, B will not have the right of eminent domein to replace it.
For example, under ordinary circumstances, neither A nor B would have the
power to condemn land to be held as "open space." See Govi. Code § £952.
Nevertheless, Section 411 suthorizes A to condemn property of C to be held

by B as "open space" without being subject to the limitations of Section 4l2.

=3-



Memorandum T0-55
COMPREHENSIVE STATUTE § L1l

Staff recommendation

That is, A would not be required to show that "justice requires" the
substitute condemnation, C's property would not have to be located
immediately near A's project, and so on. Moreover, A's determination
that the taking of C's property was "necessary” would be conclusive.

Compare Section 411{e)} with Section k12(b).

e
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COMPREEENSIVE STATUTE § L1p

Staff recommendation

The Right to Take

§ lo,

Condemnation of property to be exchanged for property nct already

devoted to public use

412, (a) A public entity mey acquire by eminent domain

property to be exchanged if:

(1) The owner of the necessary property has agreed in

writing to the exchange and, under the ecircumstesnces of the

particular case, justice requires that he be compensated in whole

or in part by the property to be exchanged rather than by

money;

(2) The property to be exchanged is to be exchanged for

property needed for a public lmprovement and is adjacent to or

in the immediate vieinity of the public improvement; and

(3) Taking into account the relative hardship to both

owners, it is not unjust to the owher of the property to be

exchanged that his property be taken so that the owner of the

necessary property may be compenssated by the property to be

exchanged rather than by money.

{(b) The resolution, ordinance, or declaration authorizing

the taking of property under this section shall specificslly

refer to this section and shall recite a determination by the

officer or body adopting the resclution, cordinance, or declaration

-5-
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COMPREHENSIVE STATUTE § Li12

Staff recommendation

that the property is necessary for the purpose specified in this
section. The public entity has the burden of prodf as to the
facts that justify the taking of the property. However, the
resolution, ordinance, or declaration creates a presumption that
the taking of the property to be exchanged is justified under
this section. This presumption is a presumption affecting the

burden of producing evidence.

Comment. Section 412 authorizes substitute condemnation where B's
property is not devoted to a public use but special circumstances make
it just that B be compensated in land rather than money. One more common
example of such substitute condemnation is a taking to provide access to
a public road from property cut off from access by A's originel acquisition.
This situation is provided for specifically by Section 415. See Section 415
and the Comment thereto. However, similar sltuations mey arise vhere
private, l.e., nonpublic utility, railroads serving mining, quarrying,
or logging operations, belt conveyors, or canals and ditches, are displaced
by & public improvement. In the latter situation, Section 412 authorizes
condemnation of C's property for exchange for B's property where, taking
into account the relative hardship to B and C, justice requires such action.
In contrast to the procedure under Section 411, the resolution authorizing
the taking under this section 1s not conclusive, the necessity for the taking
is justiciable, and A has the burden of proof of showing that the facts
Jjustify the taking of C's property. Compare Section 112(b) with Section 411{e}.

b



Memorandum TO-55
COMPREHENSIVE STATUTE § hl3

Staff recommendation

The Right to Take

§ 413. Special statutes not affected

413, This chapter does not limit any authority a public
entity may have under any other provisicn of law to acguire
property for exchange purposes nor does it limit any authority
a public entity msy have to acquire, other than by eminent

domain, property for exchange purposes.

Note: It is intended at this time that Chapter & (Substitute Condemna-
ticn) will eventually be the sole statutory authority for substitute
condemnation and that all other provisions dealing with the subject will
be repealed. The first clause of Section 413 will have accordingly limited,

interim significance,



Memorandum TO-55 .
ELHIBIT 1

SUBSTITUTE CONDEMNATION

The command of the Fifth Amendment is that “private property”
shall not be taken *for public use without just compensation.” This
means that government cannol take the property of Jones and give it
to Smith, as some rulers once did, The purpose of the toking must be
“for public use’™ :

A decides to condemn B’s land; 4 and B agree that B shall be com-
pensated in land instead of money; A condemns C’s land and conveys it
to B. Such a transaction, called substitute condemnation or compensation
by substitution,® is authorized by California statute® 1965 amendments
to the Streets and Highways Code extend the power to condemn substi-
tute land to county beards of supervisors. Most of these California
statutes have not been interpreted by the courts. This Comment considers
the circumstances in which substitute condemnation can occur, the limita-
tions on thé use of the power, and the relation between substitute con-
demnation and the California law of eminent domain. For uniformity
the transaction described above—4 as the condemnor, B, the first con-
demmnee, C, the ultimate condemnee—will be used throughout as a model.

The power of eminent domain is a power of the sovereign, inherent
in &nd inseparable [rom the idea of sovereigaty.® Constitutions, therefore,
do not grant the power;® they limit its exercise.” The United States and
California constitutions limit the cxercise of eminent domain in two
ways: A taking must be for 2 public use, and just comipensation must be
paid for the taking? In any particular condemnation, these issues are
justiciable,

1 Dovcras, A Livixe Brin or Riowrs §7 (1961},

T3 Nwcnoos, Exryosr Dosmary § 1.226 (Rev. 3d ed. 1965); Here v, City of St. Petens-
burg, 114 So. 2d 171, 174 (Fla. 1950} ; st Annot, 68 ALR. 442 (1%30).

B Car. Stars. & Hucns. Cone §} 184(b), 104 2; Car. Warer Coox §% 352, 158,

€ Car, Sters, & Fioas. Cooe §3 943{a), 9302, 943.4,

EKohl v. United Swates, 91 U5 367, 371-72 (1875); People ¢x rel, Dep’t of Pub. Works
v. Chevalier, 52 Cal, 2d 199, 304, M0 F.2d 508, 501 {1959} ; Gilmer v. Lime Point, 18 Cal.
229, 251 (1861},

% See guthorities ited in pote 5 suprs.

? (Almer v. Liroe Point, 1% Cal 220, 251 {1361},

805, Cowst, amend. V, amend. XIV, § 1; Cac. Cowsr. art. I, § 14, Although neitber
constitistion seys spacifically that propesfy shell be takien only for a public use, that interpre.
tation Is frmly established. Sce Car, Cove Civ, Proc. § 1237; Cole v. La Grange, 113 US,
1 (1888); 2 Nicmots, op. olb. supre note 2, ab § 1.1{2]. Dus process of iaw requires that
privaty property be taken under the power of tminent domain only for & public use. Pall-
brook Irr, Dist. v. Bradley, 164 Y15, 112, 158 (18%6); Missourl Pac. Ry, v. Nebrasks, 1584
U5, 403, 417 (1896). Due process alse requires that property cancol be taken without just
compensetion, West v, Chesapeake & Pofomyc T, Co,, 295 US. 662, 671 (3935),

1007.
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1
FUBLIC USE

In a dispute concerning substitute condemnation, C, the ultimate con-
demnee, will presuraably argue that his land has not been taken for a
public use?® Historically, two distinet meanings have been given the
phrase “public use.”® The first involves the use-by-the-public test.
According to this view, a use is public if the public is entitled to actively
use the property taken!'' The second interpretation is that public use
denctes public advantage: If the activily on the land promotes the
general welfare of the public, the activity constitutes a public use}* The
latter test is now used by many courts;'® the United States Supreme

Court, for example, discarded the use-by-the-public test in 1916 Al

though California appears to have adopted the pubhc benefit test early in
{ts history,” language in some opinions suggests that the use-by-the-public
test was also followed.'® The public benefit fest is, however, the view
accepted today.!! .

® Conceivably, C may argue as well that ihe taking is not “necessary.” One writer has
safd: *The decision of the administrative agencics or offichals includes the defermination of
the question =s to whether an emincut domain action shall be resorted to for the acquisitlon
of the property, the time when the eminent domain action shall be brought, the wisdom or
feanioility of the projecl Tor whith the property Is taken, the extent or amount of property
to be taken for the project, the nature of the sstate io be taken, the kind of property taken,
snd the choice of the tract or tracts to be taken, These questions may be lumped foguther
conveniently and be called the determination of necessity,” Lavine, Exten? of Judicial In~
qudry Inte Power of Eminent Domnin, 28 So. Car, L. Rev, 359, 373 {1933). C's contention
that he must be allowed 1o arpue that the trking 15 not necossary will be discussed at & later
point. See notes 117-18 infre and sccompanying text. Since C Iy arguing that his kxnd should
mot be taken at s, for him the issur of just compensation is frrelevant here,

16 See 1 Nrcmors, of. il suprs wate 2, et §8 7.2-7.2{3]; Gravelly Ford Canal Co. v.
Pope & Taliot Land Cao., 36 Cal. App. $55, 178 Pac. 150 {1918).

1 Gravelly Ford Canal Co. v. Pope & Tatho! Land Co., supre note 10; see 2 Nicnows,
op, cll. supra nola 2, &t § 7201

12 Bauer v. County of Vertura, 45 Cal, Xl 276, 234, 289 P.2d 1, § {I955); “'Public use’
within the meaning of saction 34 [of Article T of the California constitution] is defined 33 a
tsa which concerns the whole community or prcmotes the general Interest in its relation to
any legitimate ohicct of government.”

18 8ep 3 Nicmors, of. cfi. supra note 2, at § 7.2,

1Mt Vernon Cotton Co. v, Alshamy Pawer Co, 240 US. 30 (1916).

15 See Gilmer v, Lime Point, 13 Cal 229, 255 (1861}, where it is safd: “The only test
and critetion of the admissibility of the power [of eminent domain] are that the particulsr
object tends to promote the gencral interest, in its relation to any legitimate object of
government.”

1% Ser, £.8., Gravelly Ford Canal Co. v. Pops & Talbot Land Co., 36 Csl. App. 555,
%62-63, 178 Pac. 150, 153 {19128}, where the two Interpretaiions of poblic use are discussed
and the stricter applied.

M See Housing Authority v. Dockweiler, 14 Cal, 2d 437, 450, 94 P.2d 754, 801 {1939).
In Redevelopment Agency v. Haves, 122 Cal. App. 2d 777, B02-03, 266 P.2d 108, 122, cert.
denied, 348 U S. 857 {1954), it was sald; “Tt wight be polnted out tha! as our community lfe
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I
SUBSTITUTE CONDEMNATION IN OTHER JURISDICTIONS

‘The cases which have allowed substitute condemnation can be divided
into two groups, according to the activity B will cenduct on C’s land.
From these groups come two different concepts of substitute condemna-
tion.

A. The Two-Use Doctrine

It is best to begin with cases which fit clearly within traditional no-
tions of public use. In Tiler v, Norfolk & W. Ry, 4 was a railroad
secking to acquire a portinn of a state highway. 4 agreed with B, the
state of Virginia, that 4 would cendemn a portion of C's land for the
refecation of the highway, C argued that no Virginia statute authorized a
taking of land which was not for the condemnor's own public use, The
Supreme Court of Appeals held that, under certain extraordinary condi-
tions where B could be adequately compensated only by an exchange of
tands, substitute condemnation was permissible.?® The court noted, how-
ever, that the State could have condemned the property under statutory
authority,® and that a highway is itself a public use.

This raticnale for substitute condemnation may be cailed the two-
use doctrine, B’s Jand is taken for one public use, and C's land for
another, separate public use. Although the transaction in Tiller was cast
in the form of compensation, the proposcd use of C’s land justified a tak-
ing by B whether or not A's use of B’s land was publi¢, Thus it may be
postulated: A's taking of C’s land to compensate B is justified if B's ac-
tivity on C’s land will itsel{ constitute 2 public use.

This conclusion was expressed by the Supreme Court of Ohio in
- Langenau Mfg. Co. v. City of Clevelond®® a case where A was a munici-

- pality and B a railroad: “If the city of Cleveland [4] does not have
becomes more complex, our cities grow and become overcrowded, and the peed 1o use for
the beoefit of the public areas which are not adapted to the pressing meods ef the public
becomnes more imperative, w broader coneept of what is a public use It necessitated, Flfty
yeiss ago 1o court would have interpreted under the sminent domain statutes, slum clear..
ance even for public housting at 2 public use, and vel, it is now so recognized.”

8201 Va. 222, 110 SE.2d 209 (1959).

18 4, at 226, 120 5.E.2d at 213, Sce also Foley v. Beach Creek Extension RR,, 283 Pa.
588, 129 Al 345 (1925) frelocation of a state highway by a railroad}; ¢f. Rangely v, Mid.
bnd Ry, [1868] L.R. 3 Ch, 308 {C.A), where & landowner sold land o0 & milway and
agreed that the company might purchase any land adjoining that sold which was required
for the purposes of the railway. The Coutt of Appeat in Chancery hald that this agreement
allowed the rallway to take landy for the rdacation of » public footpath, though the com-
pany's compulsory powers had expired.

N YA, Cope Axw, § 33-52 (19507,

3205 Va.at 229, 110 S E 24 at 2135,
22 159 Ohin St. 525, 152 X E.24 638 {1933},
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authority to appropriate the land upon which the Nickel Plate [B's]
tracks are to be relocated, the railroad has the power to do 50."** Be.
cause the role for compensution was the same whether 4 or B brought
the action, the court found that £ was not prejudiced by the fact that 4,
rather than B, initizted the action,®

The two-use doctrine has also been applied to secondary takings of
a less conventional nature. In Melean o, City of Boston,® houses re-
moved in the course of a city improvement were relocated on C's land, 4,
the city, then sold C's land in parcels either to the various B's, the former
occupants of the houses, or to the public at auction. The court reasoned
that since there was an acute shortage of housing, the taking was for a
public use.® Although the resull may be understoed as an application of
the two-use doctring, MoLean is unconventional because B’s activity on
C’s jand is not normally considered a public use. Emergency conditions
may, as the court held, convert a private use inte a public use;” the
casc might be interpreted as indicating that compensation by substitu.
tion was needed if B was to be made whole. The taking in McLean may
therefore be justified under a theory different from the two-use doctrine,

B. The Incident-to Taking

If B will not conduct an activity on C’s land which itself constitutes
& public use, differcnt reasoning is needed to support the taking. In Pilz-
nogle v, Western Md. R.R.* A, a railroad, condemned portions of B's
land and C's land, and in the process took a private road which connected
B’s land with a turapike, A proposed (o compensate B by providing him .
with a new road across C's land. The Court of Appeals of Maryland
held that:

23 Id. #i 534, 112 NE2d at &52.

24 1hid. See alsz Fitzsimons & Galvir, Tue. v, Rugcr.-., 243 Mich. 649, 220 N.W, 831
{1928}, another case Invelving the relocation of a railtoad. The Michigan Supreme Court
reasoned that since it was well sottiad that 2 railroad could take land for such purposes, *it
can not be sald that the nower of emincol domsin is bere being vsed for the purpose of
condemning the progerty of one person for the privaie use of another.” 12, at 862, 220 N.W.
at 385, See also United Siates . 1047 Acses of Land, 113 F. Supp. 730 (DN H. 1963}
{acquirition by the ¥United States of o substitute water supply for n town); Kelmar v.
Tristeict Court, 269 Minn, 137, 130 N.W2d 228 {1964 (relocation of a river channel);
State of Missourl ex ref. State Eighuay Comm'a v, Eakln, 337 SW2d 128 (Mo, 196)
{relocation of a pipeline); Rogers v, Bradshaw, 20 Jobns, R, 738 {Ct. Erg, N.Y. 1823) {re-
loeation of & turnpike); Weye! v. Lower Colorads River Authority, 121 S.W.24 1032 {Tex.
Civ. App. 1938} {relocation of a power Lne owned by » public wtility).

S8 327 Mass, 118, 9 NE.2d 342 (1951}

38 54 at 121, 97 NE2d at 544, Sec alto Watkins v. Ughetta, 773 App. Div. 989, 18
WY S2d 393, of'd 297 N¥. 1002, 80 N.E.2d 457 (1948},

37 MeLean v, City of Boston, 327 Mass, 118, 121, 97 N E.2d 342, 544 (1931).

26119 Md. 673, 37 AL 917 (1913).

L
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{T]he condemnation of a part of this land, here sought to be con-
demmed, for a substitute private road or way is éncident 10 and resalls
Jrom the taking, by reason of public necessity, of the existing private
road for public use, and the use of it for such purposas should, we
think, be regarded as a public use within the meaning of the Constitu-
tion. 28

Had another road not been substituted, B would not have been abie to
condemn C’s Jand himself, even though he might have been tandlocked®
Pilgnogle thus holds that A may use substitute condernnation to

compensate B, although B may be a private individual who lacks the
power of eminent domain, if the taking of €5 land is “incident to and

© results from” the taking of B’ land.

In Brown v. United Stotes the federal government proposed to
dam the Snake River in Idaho. The reservoir thus created would flood
the town of Amecrican Falls. Pursuant to an Act of Congress® the
government condemned C’s land on the outskirts of town for a new
town site. The Supreme Court held this taking was for a public use:
“The acguisition of the town site was so closely connected with the
acquisition of the district to be flooded and so necessary to the carrying
out of the project that the publéc use of Lhe rescrvoir covered the taking
of the town site’™ It was “natural and proper”™ to relocate the tows,

~ the Court said, when compensation of those injured was so difficuit:® A

town is greater than the sum of its parts, Approving Pitznogle®® the
Court based its decision on the connection betwesn the taking of C’s land
and the use to be made of B’s land. It did not discuss the possibilities
that B could have condemned C's land itseli, or that B’s use of s land
was a separate public use, but reasoned that the public use of the first
taking served the second taking tos ¥

A stmilar guestion had been presented to the Supreme Judicial Court

of Massachusetis thirteen years before Brown: whether 4, the State, in

condemning land for a highway, could also condemn abutting land which
it would sell to private persons3® In an advisory Opinion of ihe Justices,

¥ Jd, at 679, 87 Atl st 019-20, {Emphasls added.)

0 Jbid,

8 263 U185, 73 {1923).

3 Sundry Clvil Act, 41 Siat. 1367, 1403 {1821},

$3263 U5, at 81, {Emphasis added.)

. M b,

0517, st 82,

274, st B3

3 The Court analogizad the taking of the pluintiff’s Ind to a rallroad’s {aking of prop-
erty which will be used to mupply diri for embankments, In both cases, accordlng to the
Coutt, the conderonor’s public use jusiified ke taldng of wdditional land. Id. at B1.82,

#8 Jpinion of the Justices, 204 Muss, €07, 91 N.E. 405 (1910). The ntes which the
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the court held that such 2 purpose was not public,® even though the
activity would incidentally benefit the city and state® The United States
Supreme Court in Brown distinguished this Opinien by finding the relo-
cation of American Kzlls to be a “necessary step in the improvement,™*
and not merely an attempt by the government to reduce costs by land
speculation,”® Thus Brown stands for the proposition that 4A’s use of
B’s land, if public, may justify the faking of C's land to compensate B,
if such taknw is a “necessary step” in A's improvement.?

The Supreme Court treated substitute condemnation again in Dokany
v. Rogeis™ A, the State of Michigan, was widening a highway which -
adjoined a railroad right of way. The right of way was taken, and, as a
statufe provided, '™ ihe railroad was given a portion of C’s land, whlch
A also condemncd. The Court held that C’s land was taken for 2 public
use,bit did not decide whether the land was taken for highway or rail-
way purposes: “Ji is enough that although the land is to be used as a
right ¢f way for a railread, its acquisitios is so cssentiully a part of the
project for improving a public highway as to be for a public use’™?
Brown v. United Steles was cited as authority for this proposition?
Although the Court in Doliany used the incident-to rationale, the two-use
doctrine could have been used with equal facility.*®

A variation of the incident-to doctrine was used to uphold a substi-
tute condemnation in Swonse v. Kansas City So. Ry, a case ir. which

legistzture soupht to condemn consisted of wany odd, irregularly shaped parcels; the legls-
bzture proposed te convert Bt (o a trade center, with modorn, mercantile hulldings,

M But ¢f Mclesn v, City of Boston, 337 Mass. 113, 97 N.E.2d 542 {1951} se¢ polex
25-27 supre and secompanying text. ‘ R

10204 Masy, at 611, 91 N.E. st 407,

11263 US at 84, :

42 7bid, .

12 The designation "necessary step” should be distinguished from the concept of the
pecessity of the taking. Sce notes 117-18 fufra and accompanying text,

4 281 US. 362 (1930},

45 0ich, Puh. Acts 1925, ch. 215,

40281 U5, at 386,

47 Ibid. ’

3 In Fitssimons & Calvin, Inc. v. Ropers, 243 Mich, 849, 220 NV, 851 (1928), a case
arixing oul of the same transaction Involved fn Dohkany v. Rogerr, the Michizan Supreme
Court decided the suhstiiule condemnation was valid by means of the two-use doctrine,
Sor adso Feliz v, Central Nebraska Pub, Yewsr & Irr, Dist, 124 F.2d 378 (84 Cir, 1942),
where A, x Federal Power Act licensee with the power of eminent domsln, condemned »
portion of €' Jand to relocate & United States Highway taken by A In the construction of
a dam on the North Platte, The Eighth Circuit apptared to follow Erown, holding that the
faking of C's land was *accescory to” apd “in conjunction with® the eriginal improvement.
Id. at 582. The cour? was nol, however, unmoved by the fack that B's aciivity woald itsell
vonstilute & public use rdid,

4% 129 Kan. 176, 282 Pac. 183 (1923),
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A was a railroad and B a quartz company, 4 sought to condemn for rail-
road purposes a portion of C’s property which included a pipeline and
highway easement owned by B. 4 and B agreed that A4 would take an
additional strip from C to compensate B for the loss of his easement. C
complained that this additional strip was taken for a private use, but the
Kansas court held that although that part of the taking might have been
for & private purpese, the condemnation would not bs defeated if the
private use was inconsequential compared to the public use, or so subor-
dinate (o the public use as to be 2n incident of it.®®

'The court in Swouse considered the alternatives epen to 4 and found
that substitution in kind was the most practical.™ This issue was raised
because C alleged that 4% officials acted in bad faith in finding it neces-
sary to take the strip. The Kuansas statute®™ provided that a railroad
could condemn land deemed necessary for sidetracks and yards, but did
not expressly authorize the taking of Jand 'for the compensation of
another condemnee, ’

The Smouse holding is a variation on the incident-to rationale, as
expounded in Pitznogle and Broion, in that the different character of B’s
use of C’s Jand was recognized. The court did not hold that B's use of the
land taken was itself a public use, or that land taken for the purpose of
compensating another condemnee is taken for & public use. These ideas
are, however, latent in the opinion, ‘The decision is also important be-
cause 4 is allowed, in eficct, to condemn substitute land without specific
statutory authority. The taking of C’s Jand is justified by A's primary
purpose in taking cither the land of B or {: The first public use sorves
two takings, even though the second taking is not within the letter of
the statute,®

B0 Id, gt 184, 282 Pac. a1 187-83, (Empbasis added.)

B1 74, at 183, 232 Pac. st 187,

53 Kan. Lawsy 1864, ch, 124, § 1, at 235, repealed by Kan. Laws 1963, ch. 234, § 203, at
450,

83 But sre Conunonwealth v, Peters, 2 Mast, 135 (1806). B, ocne Abraham Lincoln,
bad ezected & dam on 2 stream to raise & pond for his mill. Proposed highway alierations
would make B'% dam worthiess, A szreed to build & new dam for B on land used for that
part of Lhe highway which was to be discarded, the tile te which was in €, The Suprems
Judicial Court of Massachusetts held that B could be componsated only in money. One
Justice also thought that 4 had po title o tonvey, sincs #t had taken only nn eusement from
C which terminated when the land was se longer used as a soad,

It appears that B wes relaled to the President of the same pame through one Samual
Lincoln, their nearest common ancestor, who emigrated from England to Massachusetls In
1837, B war a supervizar of the revenue for Worcester County, chalrman of (he selectmen
of thy town, and u represcatative In the State Legislature from $80% to 1823, He is de-
scribed as baving been fond of fun and given somewbzi to practionl jokes, © in this case
was ohe Anns Bigelow, apparently B's mother-ln-law., Ser Lia & Hurcumsow, TEe AN-
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C. Analysis

Cases involving substitute condemnation can be divided into two
groups, according to the character of B's activity, C, the ultimate con-
demnee, protests in each case that his land has not been taken for a
public use. To decide whether he is correct, the theoretical Just:ﬁcatmns
for substitute condemnation should be considered.

X the condemination can be valid only if B will use C’s land in a way
that bencfits the public, the device is merely a combination of two or-
dinary condemnations. B's land is taken for one public use and C’s land
for anolher. Under the two-use doctrine it is a matter of no concern that
A rather than B condemus C's land * Since the activity on C's land con-
stitutes a public use, the question of whether 4 can take B's land is, as
far as £ iz concerned, irrelevant.® : .

H B will not conduct an activity which benefits the public, however,
the theory is different. The cases which have validated takings of this
kind have held that the second taking is fncideni fo the taking of B's
land.*® The second taking is considered as being part of the first trans-
action. According to this theory, the taking of C's land is a #eeans to an
end——the end being the public use to which 4’s improvement is devoted.™
C's land is, in other words, taken for the same purpose for which B's land
is taken; the fact that jt will be used to compensate B means only that
the relation to the desired end is indirect.

It camuot be denied, however, that B's use of C's land will be different
than A’s use of B's land. In an incident-to taking, it is not B’s use which
justifies the condemnation. The nse of the land which is beneficial is its
pse as a means of compensation. Yet this concept of use is novel in that
it does not involve activity on the land, Normally, uses of land are con-
sidered public if the activity to be conducted there is beneficial.®® The
incident-to rationale may represent, therefore, an expansion of the idea
of use beyond the confines of activity. One court, by distinguishing the
{aking from the subsequent use, has supgested this result: “The tradi-
tional concept of use as the keystone of eminent domain has been en-

cesTRy OF ArraEAnM Livconrs 137 (1908); W. Lavcoryw, Histoxy or 12 LiNcoix FauoLv
169-73 (1921).

B4 Spe Fitzsimgns & Galvin, Ine. v. Rogers, 743 Mich, 649, 220 N.W. 881 (1928);
Langenau Mfg. Co. v. City of Cleveland, 159 Obis St. 525, 112 NE2d 658 {1953); Tiller
v. Norfalk & W. Ry, 201 Va. 222, 110 SR.2d 309 {1959).

B8 See Langenau Mz Co, v. City of Cleveland, muprs note 34,

¥ Ser Dobany v. Rogers, 28t TS, 362 (1930); Brown v, United States, 265 US. 78
(1923} ; Smouse v, Kanms Clty Bo. Ry, 129 Kan. 176, 252 Pac. 183 {1929); Pit:magle v.
Western Md. R R, 119 Md, 673, 57 Al 917 (1913).

¥ 8ee Biown v. United States, sipro note 5§, at 82,

8 See, o.p, Cax. Cone Civ. Proc, § 1238,
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larged in modern thuught and cases. We find it described as public pur-
pose. The variation in the term irom ‘use’ to ‘purpose’ indicates a
progression in thought, The idea is that the taking itself, as distinguished
from the subsequent use of the property, may be required in the pub]ic
interest."™

The use of land as a means of compensation ¢an be conmdcred a
public use if it is recognized that C’s Iand will fulfill A’s obligation to B.
A’s obligation is, of course, to provide just compensation. ¥ B can be
justly compensated only if he Is given {’s property, it follows that 4 can’
discharge his oblization only by taking C’s land. If 4 is a public body,
{'s property is used to discharge a public obligation, a use that does not
seem far afield from traditional notinns of public use, If A is a private
body invested with the power of eminent domain, it seems more difficult
ta conceive the discharge of his obligation as a public use. A’s obligation
to B is, however, no weaker because 4 is a private body. The question
in such 2 case is naked: whether it is more in the public interest that one
whose property has been taken for a public use be justly compensated,
or whether C, the only person from whom just compensation for B can be
obtained, should be allowed to hold his property inviolate.®

The discussion of compensation as a public use implies limitations

B9 Schacider v. Uistrict of Columbia, 1T ¥, Supp. 705, 716 (DD.C. 1953), af'd a
modified sub mom., Berman v. Parker, 348 US, 26 (1934). The Disteict Court gocs on to
say: “That the Government may do whatever it deems to be for the good of the prople is
pot & principle of our system of goveramenl, Nor can it be, becaure the ultimate basic
wsenlial In pur system is that individuals have inberent rights, and a3 to them the powers
of government are sharply limited. There is 00 general power in government, 'in the Ameri-
can concept, to sclze private property. Tence it is universally held that the taking of private
property of one persen for Ehe priviate wie of another violaies the due process of law cluises
of the Fifth and Fourtconth Amendmaents?” 1bid, The court cites Coaley on Constitntional
Limitations, whizh states: *'The right of eminent domain,” It has been said, 'does not Imply
a right in the sovercign power to {ake the property of ong citizen and transfer it to an-
other, even for a full compensation, whera the public interest wiH be in no way promoted
by such fransfcr I{ scems not to be sliowable, therelore, to authorize private roads tw be
Ieid out scross the lands of unwilling parties by an esercise of this right” 2 Cootxy, Cox-
STITUTIONAL LisIratrons 1124-26 €5th ed. 1927}, The use of Iand as 4 means of cormpen-
mion does not, it is submitted, run afoul of either of these avthoritier. If it i1 accepted
that the just compensation of B is in the public inlerest, then the taking of s property s
Justified if his land Is the oaly means aveilable of providing Just compensation.

8¢ Consider Jeremy EBentham's exaraple: "1 possess w picce of land from which X derive
2 constderatle revenue, bur which T can approach only by a road running along the edge
of a river. The river overfows aod washes away the road. My neighbous obstinately refuses
me a passage along & Mrip of land which is not worth the hundredth part of my field,
Ought I to lose my ell through the capzice or hostility of an unrezsoneble neighbous? But
ta prevent the sbuse of & princyple 5o delicate, rigorous rules ought to be lald down, T sy,
thes, that forced exchanges cught to be permitted to prevent a great oss, xs in the cawe of
3 %ield readercd Inaccessible except by 8 passage through another.” BewTHAM, THE THEIORY
or Lrorstation 147-48 (Ogden ed, 1531}, )
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on substitute condemnation. The Lmitations have not, however, been
cleazly defined. The taking of s land has been allowed where it was
a “necessary step”™ in 4’s improvement and substitution the “best means
of making the partics whole,”® where it was an essential part of A’
jmprovement,® where it was “incident to” the taking of B's land
where it was “inconsequential compared to the public use,”®® and where
it was a by-product of A’s project.*® '

Gencralizing {rom these holdings, it may be concluded that C’s land
will be considered to have been taken for a public use when {1} there is
a close factual conncction batween the two condemnations, and when (2)
because of the exigencies of the factual situation, fairness requires that
B be compensated in jand,

The phrase “close factual connection” is offered as an expression
deseriptive of the meaning which couris have given the concept “incident
to” and its corollaries, In all cases examined, C’s land was near B'sY
Geographic proximity would thus seem to be an element of the connec-
tion. Further, C's land was id each case taken to replace B’s. The limita-
tion ¢f a close factual connectien would require, therefore, that C’s land
be in fact taken for the purpose of compensating B, and not merely for
A's convenience or B's pleasure.®™

The sccond conclusion is that “incident-to™ substitute condemnation
shou!d be limited to sitvations where faimness requires that B be compen-

&L Brown v. United Staltes, 263 U5, 78, 84 (1923},

®2 14, at 83.

& Dohany v. Rogers, 281 U S, 362, 366 (1930},

€ Pitenogle v. Weslern Md. R.K, 119 Md. £73, 679, §7 Atl, 317, 919 {1913).

&5 Smouse v. Kansas City Se. Ry, 110 Kan, 176, 185, 282 Pac. 163, 187 {i92%).

8 Luke v. Massachusetts Turnpike Authority, 337 Mass. 304, 149 N.E.M 225 (1958).
Ar evxement was taken acress the plaintifi's Jand to provide access to land deprived of its
connecton with a street by the construction ef a highway. The Supreme Judiciad Court of
Massachusetts said: "If the casement or the private way should be viewed in the abstracl,
no public purpase would appear, Such an zpproach, however, would be clesing the eyes to
reality, The laying out of the turnpike the length o the Commonwealth and the acquisition
of numerous sites essential to that object are sitributes of one huge undertaking. Procurlng
an easement and crezting a right of way for the beacfit of parcels of land inddentally de-
prived of all or some means of access o an existing way ave but & by-product of that
undecteking.” fd, at 309, 149 NE.2d 225,

87 See, eg, the plats in Pitznogle v, Western Md. B.R., 119 Md. 673, 576, 87 Atl, 917,
818 {3913), and Smouse v. Kansas City S¢. Ry, 12% Kan, 176, 181, 282 Pac. 183, 18§
(1929) ; ¢f. Seate Highway Comun'™n v. Morgan, 248 Miss. 631, 160 S5, 2d 7Y {1964), where
substitute condemnation way disallowed becanse the easemenl to L granted B would not
connect with any easement of Hght vested in him, but only with o perslssive vse across
C’s Iand whith € couid terminats at any time.

8 For example, in a sltuation similar to that pretented in the Pitswogle case, juprs
pole 28 mnd accompanylug text, the Umitalon of & close factual connection would not
permil & substitute tondemunation of £'s beach property in Los Angeles if A condemned
B's road in San Francisco, ‘
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sated in land. Such a suggestion forces a reassessment of the traditional
idea that money can, in every case, be a “full and perfect equivalent” of
the land taken™ By allowing substitute condemnation, the courts may
have implicitly recognized that s bargaining position would be extra-
ordinary if B were compensated in money and was still in need of C’s
land.” The Supreme Court in Brows v. United States stressed the point
that compensation in money would have been inadequate, and concluded
that “a method of compensation by substitution would seem to be the
best means of making the parties whole.”™ Significantly, the Court did
not conclude that compensation in meoney would have been impossible,
for obviously compensation in money will be just fo the condemnee in
any case if the award is large enough. Thus the conclusion that substi-
tution is the best means of making the parties whole would scem to be
equivalent to holding that, because of the factual mtuahon, it is more
just that C receive mency than B, 4

D. Compulsory Substitution

From the premise that incident-te substitute condemnation is limited
to situations where B cannot otherwise be justly compensated, it follows
that B should be able to compel 4 to take C’s land. No court has, how-
ever, reached this conclusion.

It is well scttled that a condemnor cannot force a condemnee to
sccept compensation in 4 fonn other than money.™ The limitation that
compensation must be pecuniary should, however, be considered only as
& limitation on the condemnor. The rule is that compensation must be
“a full and perfect equivalent for the land taken;"™* it does not neces-

® Monogzhela Nav. Co. v. United States, 148 US, 312, 326 {1893},

™ Although £ mighl be awnrded the value of the parcel taken plus the damages to the
remsinder, C Is under no compulslon to sell at this price. This yesult is not changed IT B s
awgrded the difference betwoeen the fair market value of the properly belore and after the
teking. Even {f B is awarded i{he amount it would cost 1o obtain subsiitute land, € nay
Ml refuse 10 take that price. The dilernma results from the fact thut B is & necessilpus
buyer and £ the anly zelier. Unless € is compelled io sell, there can be no fustice for £ or
8; edther B will receive an Inadequate award or A will be forced to pry sn amount In exces
of the true value of Lhe land taken plus the damages to the remaiuder, The most equitable
solution mey be to force € to sccept » falr price for his land, Substitute condemnation ac-
complishes this pesult, See 1 Owoxz, VaLvarion Uxoer TEE LAw or Esmmvext Dostary §§
#7-65 (24 =4. 1953); 4 Nicwors, Excwewt Domany §§ 122-12.2202] (Rev, 3d ed 1945},

TI263 U5, at 82-83. (Emphasis ndded.)

12 See 3 Nrcmors, of. cit. supre note 70, at § 8.2,

78 Monogahels Nav. Co. v. United States, 148 US. 312, 326 {1893): “The noun ‘¢com-
pensation,’ standing by ftself, carries the idea of an equivaient, Thus we speak of damages
by way of compensation, or compsnsatory damages, as distinguished from punitive or txem-
Dlary damages, the former befng the equivalent for the injury dove, and the Jatter Imposed
by way of punishreent. So that I the adjective Just’ bad been omitted, and the provision
was simply that property should not be taken without compensation, the natursl import
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sarily follow that equivalence may always be measured in dollars, In-
deed, if B is situated so that substitute condemnation may be used,
compensation in money must be inadequate.t* B should therefore be
able to compel A to take Os land.

. Compulsory substitute condemnation is arguably a breach of the
separation of powers. As a power inherent in sovereignty,”™ eminent do-
main can he cxercised only by the sovereign or his agents.™ Were a
court to compe! {he exercise of the power, or the particular mauner of
its exercise, the court would cnnceivably be acting as a legistature.™
Secondly, it could be argucd that “just compensation” denotes payment
in money,”™ and that the cases requiting condemnors to pay moncy alse
require condemnees {o accept i

of the Janguage would be that the compensation should e the equivalent of the property.
And this is made emphatic by the adjective “just’, Thers can, In view of the combination
of those twe werds, be we doubt that the compensstion must be & Jull and perfect equivalent
for the properly taken”

M Se¢ note (9 swpra and accompanying text,

6 Kohl v. United States, 1 UL, 357, 37172 (1875); Gilmer v. Lime Point, 13 Cal
229, 251 (1861}

T8 5ee People v. Soperior Court, 10 Cal. 24 288, 205-96, 73 P.2d 1221, 1225 {193%):
“It Is a well established legal principle that although (ke power of cminent domain is jo-
berent in sovereiznty, nevertheluss neither the state ftsell nor any subsidiary thereo! may
Bwinlly exercise such right in the abscace of precedent legizlative aulhority so to do”

" TT In holding that the necessity of a taking was not a justiclable fssue, the Californis
Supreme Court cited on examples of guestions of necessity “the gquestidns of the necessity
for making a given publiz improvement, the necessity for adopting & particular plan there-
for, [and] the necessity for taking particular property, rather than other property, for the
purposes of sccomplishing such public improvement . . . . People ex rel. Dep't of Pub.
Works v. Chevalier, 52 Cal. 2d 199, 307, 340 P.2d 398, 03 (1939}, These questions wers
held 1o be exclusively for the fegislziure. Fbid; see nates 112-38 infra 2nd pccompanying
text. '

T2 United States v, Bitlr, 317 US. 369 {1942), In Seaboard Alr Line Ry. v, United
States, 261 VS, 239, 30+ {1923, it was said. “The compensation to which the owner fa
entitled bs the full and perfect equivalent of the properly taken. . . . ¥t rests on equitable
ptinciples, and # means substantially that the swoner shall be put in as good a position
pecuniarily a3 ke would have been i€ bis property had not been taken” See also Vanhornes
Lessee v. Dorrance, 2 US. {2 Dall} 24, 315 (C.C. Pa. i795): "No just compensation can
be made except in money. Moncy is a common standard, by comparison with which the
value of any thing may be wscertained. It is not only a sign which represents the respective
values of commoditles, bul an universal medium, easily portable, Labie to litile vaciation,
and readily exchanged for any kind of property, Compensation Is a recomapense In value,
@ giid pro guv, and ust be in meney. Frue it is, that land or any thing else may be n
compensation, but then it must be at the election of the parly; it cannot be forced upen
ko " Compensation In land was In this case io be {occed on B, not required of A,

™ See Chicago, M. & St P, Ry. v. Melville, 66 I 329 (12872). Sce also Radlroad Co. v.
Halstead, 7 W. Va, 301 {1874}, where jury awprds which-included duties on condemnors to
build or maintain objecls fov the benehit of condemness were overturned on the theory that
the condernar was obliged only to pay monzy. In Hill & Aldrick v, The Mohawk X HR.E,
T K.Y, 152 (1452}, an award to the defendants in & condembation attion brolght by »
raffroad included Bn casement. There the court held that privileges of this kind must de-
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Despite these arguments, however, a denial of substitute condemna-
tion will prevent B {rom being made whole, even if, by definition of the
words, he is “justly compensated”’ when paid, It would be inconsistent
to allow substitute condemnation where fairness requires it but not to
compel it if A4 refuses. A court might be driven to perform an admittedly
legislative function if the condemnor refuses to act.®

j 1
SUBSTITUTE CONDEMNATION TN CALIFORNIA
A. Public Use

The power to designate what uses are public is vested in the Califor-
nia Legislature.™ For the power to be exercised, therefore, there must
exist a legislative declaration that a proposed use is public.®? Whether a
use i$ in fact public is uitimately decided by the courts,* although the
legislative declaration is given great respect; any doubts are to be

pend upon the agresment of the parties. The [jury ofl appraisers . . . [has] no color of
authodly in the premises. They could neither compel the corporation to make the grant,
mor the ownars o atept It” 7d. at 157, In Chitago, SF. & C. Ry. v. McGrew, {04 Mo,
282, 15 S.W. 221 (1891), 1he condemnor's proffered evidence that it had tendered s use of
land to the condemnee was held to have been rightfully excuded: “(STuch a reservation
must have been by consent of both partles; neither could have been required to grant or
accept them ™ fd. atb 298, 13 S8W, at 935, See ulso In re Morse, 35 Mass. {18 Pick.) 443
{1835}, where It was safd that although dumages conld be awacded only in money, n ratifi-
cation by the condemree wruld validate an award in land.

30 But ¢f. Stavr o the House Cosnt. ox Punite Wonks, 371 Cowe, 1st Sexs,, mcx-
Geotp or Nizo rox Review or ProCEpuUrss v, Axn CoMpexsarioN ron, Resc Proreary
Acguistrions 10 (Comm. Print 1961): *Tha suggestion that instead of compensating 3 per-
»on In doftars, for property taken, we should cither provide a substituie or physically re-
locate bis existing improvensents, has heretofore been considered contrary to our basic
cencepts, with no duty on the Government to replace In kind that which it must take for
pulilic use, The Government's obligation to relocate facilities has been sonfined to roads
and utilities, the continuance of which are in the peblic Interest.”

8 Eern County High School Dist. v. McDenald, 180 Cal. 7, 13, 179 Pac. 150, 183
{1919),

#2 People v. Superior Court, 16 Cal. 2d 283, 293-9, 73 P.d 1221, 1225 {1937); Lind-
say Jer, Co. v, Mehrtens, 97 Cal, 676, 32 Pac. 202 (1853), It bas besn recognized that, as
& practizal matter, condemnation must be left in the bands of ngenats of the state. See Linget
v. Garovotti, 45 Cal. 2d 20, 286 P24 1% (1$55); Maran v. Ress, 79 Cal. 159, 150, 21 Pac.
347, 548 {1889). Calilornin has provided that private persons may, without further legis-
lative action, as “agents of the state,” exercse the power of eminent domain Sor the uses
set forth in § 1238 of the Code of Civil Procedure. Car. Crv, Coor § 2001; see Lirggl v.
Garovoitl, supra. )

#8 Lingsay Ier. Co. v, Mehriens, suprz note 82; City of Menlo Park v, Artino, 151

. Csl. App. 24 261, 267, 311 P 2 135, 140 {1957} ; Unkversity of So. Cat. v. Robbins, 1 Cal.

App. 28 323, 37 P.2d 163 (1934), cert. denied, 295 US. 738 (193%); sce County of Lo
Angeles v. Aathony, 224 Cal. App. 24 183, 3¢ Cal. Rptr, 308, cart. denfed, 376 TVS. 963
{19643,
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resolved in favor of validity.® Courts are hesitant to disagree with the
legislature because whether a particular use is public is largely a matter
of political judgment, an area judges are loath to enter® Thus the
scope of review for the jssue of public use is limited-—confined, perhaps,
to extreme cascs® _ '
Although California courts will examine the nature of a propoesed
use, they will not examine the necessity of a taking by the state, even if
fraud, bad faith, or abuse of discretion is alleged® According to the
California Supreme Court, the legislature is the sole judge of necessity."

B. Statutory Authority for:Subsﬁtute Condeunation

Several California statutes provide that land may be taken for the
purpose of compeasation by substitution. These statutes may be divided

Iy ore Maders Ire, Dist, 92 Cal 296, 309-10, 28 Pac. 272, 274 (1391); accord, Uni.
versdty ef So, Cal. v, Robbins, swpra note 83,

B3 See, £.4, Stockton & V. BR, v, City of Stockton, 41 Cal. 147, 168, 169-70 {1877):
“Public use,’ ‘public purpose,’ and "public policy’~the pelicy upon which governmesntal
alfairs are conducted for the time being—ds legislative policy in the nuin, and “public use’
and ‘public purpose’ are largely dependent on thiz policy-—notoriously varying In our
country, from time to time, with the accession to power of political pariies, differing from
each other as to the systens of measures best adapied to promote the interest of the State,
The resolve of 2 legislative bedy, by which x 1ax Is imposed, ot private properly {aken, Is,
therclore, nmecessarily a legiclative determination, that & public use is to be promoled by
the tax, or the taking directed; and such a determination is the determination of a merely
polideal guestion by the pelitheal deparfment of the Goverrment. ., . A case might, in-
deed, be presenied in which it might appear, beyond the posbiiity of a question, that a
tax had been imposed, or the property of a citizea had been taken for a use or purpose in
no sense public or, in the language of Chancellor Walworth , . . “where there was ao foun-
dation for m pretense that the public was fo be benefited thereby,! and In such a case it
would be our duty to intetfere and afford zelief. Bul should we interfere in any other than
such a caze, we would Sut subsiitule & poficy of our ewn for the legislative policy in the
sonduct of the affairs of the State, and substilute our will for that of the represcrtalives
of the people.”

B8 Spe City of Sants Ana v. Hearin, 99 Cal. 538, 542, 34 Pac. 1M, 226 (1893); County
of Los Angcles v, Anthouy, 229 Cal App. 20 103, 10§, 35 Cal. Rptr. 308, 310, cerd, denied,
36 US. 963 (1564).

87 People ex rel, Dep't of Pub. Works v. Chevaller, 52 Cal. 14 299, 307, 340 P2d 598,
603 (1259). Talifernia Code of Civil Procedure § 1241 provides that when » taking is
deemied neceasery by the board of directors of various administrative districts, or by the
kegistative body of & county, city and county, or an incorporated city or town, such a de-
termination Is conclusive evidence of the public necessity of the improvement and that the
properly laken is necessary for such improvament, §f the property taken is within the terr-
torial Emils of the political or administrative subdivision. In Rindge Co. v. County of Los
Angeles, 252 US. 700, 70¢ (1923), the Uniied States Supreme Court held that this statute
did not violale the due process clause of the fourteenth amendment. The resolutions of the
California Highway Commission and the Californla Water Commission are given similar
conclusive effect. CaL. Szera. & Hiome. Conx § 105; (AL, (Warez Convz § 2351,

B8 People &x rel. Dep't of Pub. Works v. Chevalier, supro note B2, at 307, 340 P2d at
603; Sherman v, Bulek, 32 Cal. 241, 253 (1867).

-
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into two groups: {{) those which allow substitute condemnation between
bodies in charge of different public uses; and (2) those which simply
grant the power of substitute condemnation to governmental agencies.

Section 104.2 of the Strects and Highways Code is an example of
the first group. It provides that if A, the Department of Public Works,
condemns for state highway purposes land which under B is devoted to
some other public use, A may, with B’s consent, condemn C’s land for
B. s land will thus be used by B for its public use, and A will use
B's land for a state highway.®

Section 104{b) of the Streets and Highways Code is representative
of the second group of statutes. It allows A, the Department of Public
Works, to acquire real property which the Department considers neces-
sary fer the purpose of exchanging it for other real property to be used
for rights of way.* 4 may, in sther words, conderan C's land {or B, whose
property has been taken for a stale hig hwa\f v

The statutes authorizing substitute condemnation have not been in-
terpreted by the California appellate courts.® It would appear, however,
that the statutes of the first group pose no public use problems. They
authorize takings which can be classificd under the two-use doctrine.®
B’s activity will constitute a public use of C's land, and A's use of B's
land will be public. € cannot complain, therefore, that because of substi-
tute condemnation his land has not been taken for a public use, although
he can object thal B's use of his property will not be public.* Since
the fact that his land is taken through the process of substitute con-
demnation is for € irrelevant, it would seem that the rules which normally

8950 also California Streets and Highways Code §§ 9432, 9434, enacted in 1965,
which grant 10 county boards of supervisors similar powers with respect to county highway
purposes and Celifornla Water Code § 155, which grants 1o the Department of Water
Rescurces the power to condema land for purposes of exchange with another person or
agency in charge of 2 public use,

#05ee also Californiz Streets and Highways Code § $43{2), which provides that a
counity board of supervisors raxy “scquire any real property or intercst thercin for the
uses and purpeses of couaty highwayy, Including real property adjacent to property belng
condemnned for the purpose of exchanging the same for other real property 1o be used lor
widening county highways' California Water Code § 273(b} grants ihe Deparlment of
Water Resources similar powers,

#1 California Streets and Highways Code § 102 and California Water Code § 250 provide
that the Deparfment of Public Works and the Deparlment of Waler Resources, respeclively,
may txercise the power of eminent domain for any properly they are authorized 0 oquire.

$2 California Streets and Highways Code § 3.2 was discussed in n recent case,
People ex rel. Dept of Pul. Works v, Carden Grove Farms, 231 Cal. App. 2d 666, 42
Cal. Rplr, 1218 (19653, bul the issue was pot propesly before the court, C, the appellant,
raised the issue of compliance with § 1042 only In his closing brlef, and the court thus
disregarded the guestion,

B2 See distussion atb notes 1827 supre and accamplny'ng text.

Wi See note 21 awpra and zocompanying text.
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govern condemnation proceedings should be applicable to takings authe-
rized by these statutes,

The statufes of the second group,®® also uninterpreted, may be more
trovblesome. They authorize substitute condemnation but do not require
that B’s use of C’s property be a separate public use. The statutes
apparently contemplate takings of the type approved in Brown v, United
States™ and Pitznogle v, Western Md. RRY

As sugrested earlier in this Comment, this type of substitule con-
demunation should be restricted to cases where (1) there is a close factual
counection hetween the two takings, and (2} because of the factual
situation, fairness requives that B be compensated in land.®®

Perhaps some support for this conclusion may be jound in a 1939
amendment to section 104(b) of the Streets and Highways Code. The
amendment deleted the former second sentence, which read: “Real
property may be acquired for such purpeses only when the owner of
the property necded for a right of way [B] has agreed in writing to the
exchange and when in the opinion of the commission, an cconomy in the
acquisition of the necessary right of way can be effected thereby.”"
This amendment may mean that the use of substitute condemnation
merely to reduce costs is no longer approved by the legislature. That
reslt is in any event required by Brewn v. United States, where the
Supreme Court found the taking of C's land to be a “necessary step” in
the improvement itself and not merely an attempt to “reduce costs by
land speculation.”® If substitute condemnation cannot be used merely
to reduce costs, it follows that the statutes are restricted in theic applica-
tion to situatiens where, as in Brows, substitutmn is the best means of
making the parties whoie.‘“*

Although the California Supreme Court has held that any exercise
of the power of eminent domain must be preceded by a legislative declara-
tion that the use for which the property is taken is public, a governmental
agency cmpowcred to fake land for specific uses may also have the
implied power to take property for the purpose of compensating its
condemnees.

" Car, Staxs. & Hrcns, Coor 3§ 104(h), 943(a) ; Caz, Warse Conz § 233,

80383 U5, 78 {1923); see note 31 supro snd accompanying text.

1119 Md, 573, &7 AL S17 {1613); sce note 28 swpre and aecompanying text,

# Sec notes 66-67 rupro and accompanylng text,

¥ Cal. Stats, 1939, ch. 686, § 1, at 2201, {Empharis added.) Although the fint part of
the amendment omils the eequirement that B agree to the substitution, It would seem that,
a5 & comstitutional matter, his consent is required. Sce note 77 suprd and accompanylng
text, .

199 263 U S, at 84,

101 1d, ut 83,
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Earlier it was sugpested that substitute condempation be approached
with the distinction between the uses of B% and C's land in mind.)®
Courts bave, however, conceived the sccond takings as being for the
same purpose as the first, with one use serving both condemnations.*®
Under such a theory an agency authorized to exercise the power of
eiminent domain could perhaps take substitute lands without express
statutory aunthority. ™ The California Legistature bas, however, granted
two agencies the power to take substitute lands; this designation is per-
haps good evidence that in California other agencies were not intended
to have it.

C. Asglogies

The California courts have nol dealt with substitite condemnation
dircctly. An instructive analogy to the problem can, however, he drawn
from a recent urban renewal case. Redevelopment Agency v. Hayes'™
concerned the condemnation of blighted areas in San Francisco. The
district court of appeal held that in the presence of compelling com-
munpity cconomic need, the. power of eminent domain could be used to
take such arcas for redevelopment.’®®

The court adopted the reasoning of the federal district court in

102 Bee notes 57-6C Suprs and pccompanying lost, )

3 See Dohary v, Rogers, 231 US, 362, 266 (1930} ; Brown v, United States, 263 US.
78, 81-37 {1v23); Feltz v. Central Neb. Pub. Power & Ire. Dist, 124 F.2d 578 {8th Cir.
1942} ; Benton v, Stata Highway Dep't, 101 Ga. App, 861, 865, 143 5.E.24 196, 400 (1955);
Smouse v, Kansas City So, Ry, 129 Kan, 176, 282 Pac. 383 (192%); Pitznogle v. Western
Mé. R.R, 115 Md. £23, 87 A4, 117 (1613},

W0, en, George DY, Harter Baok v, Muskingum Watershed Conscrvancy Dist, $3
Chio App. 325, 4 M.E.22 996 {1935}, where & public corporation sought to condemn a Hight
of way for the rclocation of & railroad. The substitute condemnation was muthorized by
ftatuis, but the Ohio court said: "Even if such power of eminent domaln were nol expressly
granted . . . we are of the opinion that it would sill be a fawful exercise of that power
2% 3 necessary incident to the execution and accemplishment of the officlal plan for which
the district way organized.” Id. at 330, 4 N.E.2d 599, But ¢f. Wheeler v. Estex Pub, Rd, Bd,,
39 N.J.L. 231 (Ct. Ecr, & App. 1877}, where defendant read board condemncd the plaintifl’s
dam and built another for him en fand ewned by & thizd pesson, When the dam broke it
was held plaintl® bad no cause of sction for damages Lecause defendant had no power to
build a substitute dam. “(Tjhe proper and enly course 1o have besn faken in this exigency
was, 10 have the Camages vocasioned Lo the plaintiff by the removal of the dum and the
appropriation of the land upon which it stood to the public use, ascertainsd and paid for
in the mode prescribed, The defendant had po shadow of authority to substitute, in Hew
of payment, the ercction of 5 new dam in the place of the cne demolished” Id. at 194. The
Attorney Genaral of Californiz bas apparently concluded (het it s not a necessary Incident
of redevelopiment that redevelopment agencies obtain substituie housing for the condewonees
{n an urban renewel project. See 37 Ors. Car. Arr'y GE, 190 (1951); nole 115 dnjrs and
Agimpanying text,

306522 Cul. App, 2d 177, 266 P28 108, eprt, denicd, 348 1.5, 897 (1954).

106 17 &t 793, 266 P23 at 114,
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Schaeider v. District of Columbia® that the taking of property itself,

85 distmgmﬂhcd from the subscquent use of that property, may be
required in the public interest.’® As suggested earlier, this distinction
is important in asscssing substitute condemnation, since the publc use
for which C's land is taken is its use as & means of compensation.’® Hayes
is therefore at least collateral authority for the proposition that the use
to which (s land is to be put nced not be an activity.**
Alter redevelopnient, the property in fayes was to be réfurned to
private owncrs. This fact did not, however, determine whether the use
was public: “[TThe fact that {the property] is later to be returned to
pnvate ownership subject to testrictions protecling the public use, does
not make it any the less & public use,”* Although this detemlmatian
did not originate with Ifayes,"** it provides theoretical support for sub-
stitute condemnation. That B will own C’s land does not detract from
the public use to which C's land is put. Hayes also required, however,
that the land be returned to private persons subject to restrictions pro-
tecting the public use™ It would seem that this reguirement is not
applicable 1o substitute condemnations, since after B has been compen-
sated there is no public use to protect. The restrictions requirement com-
templates 2 continuous public interest in the land-m redevelopment,
that slums and blight do not reappear.

Hayes also provides the rubric of “compelling wmmumty economic

need” as the test of state power to use eminent domain. 1 To say that

07 117 F. Supp. 705 (D00, 1923}, aff'd e madi,ﬁcd sub pom., Berman v, Parker, 348
Us. 16 {1934].

102 Redevelopiaent Agency ¢, Hayes, 122 Cal. App. 2d 777, 790, 266 P.2d 105, 114,
cerl. devied, 338 US. 597 (1984}, ’

108 Spr noles 57-%8 supra and secompanying text,

110 See noles 58-59 supra and accompanying text,

131 §73 Call App, 24 a1 203, 266 P24 at 122,

013 Bee Upiversity nf $o. Cal, v. Robbing, 1 Cal, App. 2d 513, 37 P.2d 153 {1934), ctrt
dended, 295 LS, 733 (193¢} Sec abso Housing Authority v, Dockweiler, 14 Cal, 3d 437, %4
P.2d 194 (1939} ; County of Lus Angeles v, Anthony, 234 Cal. App. 2d 103, 36 Cal. Rpir.
308, cere. demizd, 376 S 963 (i964), In Antheny appellant ofered to prove that the
Hoflywood Mctmn Piciure and Television Museurm, for which his land bad been condemred,
was to b operated at a profit. This evidence was held to have been properly sxcluded. That
the museum operators would moake a profit did nol destroy the publle characier of the
enterprise. Id, at 206-07, 36 Cal. Rplr. at 310,

138 122 Cal."App. 22 at 253, 266 P.id at 122, Ser alw City & County of San Francisco
v. Rosy, #4 Cal, 24 52, 57, 270 P.2d $2¢, 532 (1955), where it was held that the power of
erainent domain could not be sxercised to acquire & site for & parking garage when the pro-
posed Tease beiwern the cily and the garape operators Jacked controly ®desipned to asae
that [the) use of the properiy condemned [weuld] be in the public interest

138 122 Cal, App. 2d at 193, 266 7.2d st 136. For a discussion of "tornpelling community
etonomic need,” see Siepel, Memorandum on New Development Technigues, ' Apperont 10
e Reporr o Hovsmo o Caoronwa 369 (1963).
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in every case the compensation of B is a compelling economic need is to
strain the analogy.’'® Yet situations can be conceived where substitute
condemnation would be necessary to avoid great economic loss.!'® In

such a case, “compelling community economic need,” as vsed in Hayes,

could be precedent for upholding the taking of C's land.

D. Should the Necessity of the Taking Be a Justiciable Issue?
There are two concepts of necessity in eminent domain: (1) the neces-

sity of the exercise of the power; and {2} the necessity of the particular .

manner of its exercise. The first concept involves the question of whether
the condemnor must use his power of eminent domain to accomplish given
ends, If he must exercise the power, the question involved in the second
concept is whether he must take a particular estate or a particular parcel.

It is submitted that one who questions whether land has been taken for a .

public use in a substiiute condemnation must also be allowed to question
whether in either sense the taking is necessary,

In an ordinary condemnation, the questions of necessity and public use
are scparable.’!’ Whether a taking is necessary flepends on political judg-
ments of choice.™® Whether the iand has been taken for a public use

128 Seo 37 Ovs. Oac. Avr'y Gz, 190 {1961), where the guestion was presenled whether
legislation empowering & redeviopment agency to acquire property by eminent domain
and make this fand avallsble to persons displaced a5 the rosult of the redevelopment would
be. consiitutiona), The Attorney General of California condleded that such a taking would
not be for a public wse. Compare Mclean v. City of Boston, 327 Masn. 118, 97 NE.2d 542
{1951}, discuszed at note 15 supro and accompanying lext; Watkine v. Ughetta, 2¥3 App.
Biv. 069, T8 X.Y5.24 393, af'd, 207 N.Y. 1002, 80 N.E.2d 457 (1948),

118 Consider, for cxample, the facts of Clark v, Nash, 198 US, 361 {1908}: Nash sought
to condemin # right of way across Clark's lund for the pucpose of widening o ditch which
would carry water from a ereck in which Nash owned riparian ri-his t2 Nash’s arid land,
which without jrrigation would be unproductive. By state statute Nash bad the power 10
tondemn a portion of Clark's fand for such a purpose. Afficming the Utah Supreme Court,
the United States Supreme Court held that such a taking was for 3 public use, Significantiy,
Nash's land was absolutely valucless without [rrigation. The proposed ditch would be thirty
inches wide, 1{ no statute bad existed declarlng suh use to be publle, and if Nash had
previously had a diteh whith 4 tock by emirent domain, It s supgested that Nash would
have bad & good cause of actien for a substitute condemnstion of a ditch across Clark’s
land, In such circumsiances a compelling community economic need exists.

117 People &2 rel. Dept of Pub. Works v. Chevalier, 52 Cal, 2d 299, 308, 350 P.2d 598,
602 (1939); sce Rindge Co. v. County of Los Angeles, 262 US. 700, 10809 (1923},

1it See People ex rel. Dep't of Pub, Works v. Chevalier, note 117 spra sf 30T, MG
P.2d st 603; note 9 supra. In Rindge Co. v. County of Los Angeles, supra note 117, at 09,
it is said: *The necessity for approprating private propecty for public use s not a judicisl
question, This power resides in the legislature, and may either be exercised by the legisdaiure
or delegated by it i¢ public officers. “"Where the intended use is public, the neceasity xnd
expediency of the taking may be determined by such agency nod in such mode a3 the state
may designate, They are legislative questions, no matler who may be charged with ibeir
declslon, and a hearing thercon is noi ssxential to due process in the sense of the 14th
Amendment :
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depends on the activity to.be conducted there. The determinants of the
two issues, the judmments of choice and the activity on the land, are not
the same, _

In a substitute condemmation, however, the questions of public use
and necessity are inseparable. Whether land has been taken for a public
use in a substitute condemmation will depend on whether fairness requires
that B be compensated in land and whether there is a close factual con-
nection between the taking of £'s and C's land. Whether it is necessary to
exercise the power of eminent Jomain—the first concept of necessity—
will turn on whether B can be fairly compensated only in land. Whether
it is necessary to inke C's property-~the second concept—depends an
whether there is a close factual connection befween the twe takings. To
argue that C's {and has not been taken for a public use is to dispute the
necessity of the taking, because the determinants of the two issues are
the same, Necessity shounld therefore be justiciable. It is not suggested
that the issucs of public use and necessity are indistinguishable, but
rather that, in substitute condemnations, they are so entwined that C
must be allowed to dispute both.

CONCLUSION

The staie of the law in Califurnia regarding the condemnation of sub- -
stititte Jands remining uncertain. The legislature has not made clear the-

extent of the authority granted the Department of Public Works, the
Department of Water Resources, and county boards of supervisors, The
courts will be forced to determine rules for such takings.

As the concept of public use bas expanded, the meager precedent for
substitute condemnation has become more relevant. Although the device

_ should not be used simply to ailow B to speculate in land and 4 to cut

costs, related California cases may be interpreted to permit its use when
substitution s the best means of making whole the parties to the trans-
action, If B will not conduct an sctivity which benefits the public, the
taking of C’s land is significantly different from an ordinary condemna-
tion, To ensure in such a case that the property bas been taken for &
public use, necessity should be a justiciable issue,

S_tanley H. Wiiliams




