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Memoraodum 70-54 

Subject: Study 36.42 • Condemnatic:o (The Right to T&lte--Takil:l8 tor Future Use) 

One aspect ot the "right to take," which should be covered in a caaprehen-

sive eminent domain statute, is the extent to which a condemnor mB¥ exercise 

the right ot eminent domain to t&lte property tor a "future use." 

The CaamiBaion has previously considered this topic and made the tollowing 

tentative decisions: 

(1) ProviBions contained in existing statutes that authorize takings 

for future use should be repealed and one gener&l statute covering all con

demnors should be included in the caaprehensive eminent domain statute to 

deal with this matter. 

(2) The test to be used to determine whether a taking tor future use 

is permitted should be stated in general terms in the statute. The test in 

substance should be that developed by the Calitornia courtit--whether there 

is "a reasonable probability ot use ot the :property tor the public use tor 

which it is taken within a reasonable time." (The decision whether to use 

tixed time standards and presumptions based thereon to differentiate between 

a taking tor a present use and a taking tor a future use was deterred.) 

(3) The statute should make clear that. taking tor future use presents 

a pub1io use issue and that the resolution declaring the necessity of the 

taking is not conclusive on whether a taking tor future use is permitted 

under the general test to be stated in the statute. The procedure tor 

contesting a taking tor future use should be provided by the statute. The 

procedure should provide tor a court determination ot this issue. In drafting 
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the procedure, an attempt should be made to provide a single procedure to 

cover the public use issue--whether the issue is raised b,y a taking for 

future use, an excess taking, or a substitute taking. The procedure so 

developed should also be made applicable to other similar questions such 

as whether the taking is for a public use generally, whether the taking is 

for "a more necessary public use," and the like. 

These decisions reflected the staff recommendations, and we believe 

they are sound. We have accordingly prepared tvo sections which attempt 

to preserve the substance of these decisions. (See Exhibit I--pink.) 

Section 400, we hope, can be tentatively approved for inclusion in tile 

Comprehensive Statute. We are not satisfied with Section 401. The 

substance of subdivision (8) was previously approved and merely restates 

tile existing judicially established rule. Th1s, hOll'ever, is merely the test 

for determining whether a taking is for a use that is "too future" or not. 

At the other end of the scale is the problem of determing wllether the issue 

of future use is involved at all, 1.e., is this a taking for a present use 

or for a future use. In theory, the condemcee could raise the issue of 

future use in practically every case and accordingly make the condemnor 

SUbstantiate when and hOll' he planned to use the property. The Commission 

sbould consider whether this should be permitted and, if not, whether some 

litmus test can be developed to identity those cases where the issue of 

future use is not justiciable. Subdivision (b) merely attempts to provide 

a focus for such consideration. Finally, for the benefit of the newer 

Commissioners, we have attached some selected background materials and a 

brief ataff study that were distributed previously. You will need to read 

this IIBterial for background information if you have not already done so. 

Respectful.ly submitted, 

Jack I. Horton 
Associate Counsel 
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EXHIBIT I 

COO'REHENSIVE STATUl'E § 400 

Staff recommendation 

Chapter 5. Future Use 

1. 400. AuthQr1zat1on to acquire property for future use 

400. The authority to acquire property by eminent d.-!D 

for a public use includes authority to exercise the power of 

eminent domain to acquire property to be used in the future 

for that publie use. 

Comment. Section 400 continues prior ease l.a.w and makes clear that. 

statutOry grants of condemnation power carry with them the power to condema 

pz'QPerty in anticipation of the CDndelllIlOr'lI. i'utura needs. See.!.:.6.!., 

('.antral. Pac. 1lY. v. Feldman, 1~ Cal. 303, 309, 92 P. 849, 852 (1907); ~ 

of Los Angeles v. Panaroy, 124 CaL 591, 616, 57 P. 585, 591 (1899); San DiegO 

Gas & Elec. Co. v. Lux Land Co., 194 Cal. App.2d 472, 480.481, 14 Cal. Rptr. 

899, 904.905 (1961). Despite the existence of the implied power, condemnation 

for future use was formerly specifically authorized by statute for a few 

condemnors for particular purposes. See,!.:.6.!., CaL Stats. 1968, Ch. 354, 

§ 1, p. (former Cal. Sts. & Hwys. Code § 104.6) (Department of Public 

Works authorized to acquire real property for future highway needs); Cal. Stata. 

1957, Ch. 2104, § 1, p. 3729 (former Cal. Water Code § 258) (Department of 

Water Resources authorized to acquire real property for future state dam 
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Memorandum 10-54 

COMPREHENSIVE STATt11'E § 400 

staff recommendation 

and water purposes). Section 400 obviates the need for these additional 

statutory statements which have accordingly been repealed. [n.b. the 

staff has not attempted to locate al.l of these provisions. This task has 

been postponed so that it may be performed together with other "clean-up 

tasks," such as designating the property interest that me.y be acquired, 

and so on. J 

Note. Sections 400 aad 401 as tentatively approved contain a general 

grant of authority to condemn for future use as well as general substantive 

limits upon such authority. The Commission has, however, tentatively 

determined that the Comprehenaive Statute should make clear that a taking 

tor future use presents a "public use" issue, i.e., whether such taking 

is tor a "public use" presents a justiciable issue subject to court deter

mination and a resolution declaring the necessity of the taking is not 

conclusive on whether the taking should be permitted. Statutory provisiOllS 

dealing vith this issue and providing a procedure tor handling this and 

similar issues have not yet been drafted. 
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Memorandum 70-54 

§ 401. Limitation on acquisitions for future use 

COMPREHENSIVE S'l'ATUTE § 401 

Staff recommendation 

401. (a ) Property may be taken for future use only if there 

is a reasonable probability that it will be used for the public use 

for which it is taken within a reasonable time. 

(b) Subdivision (a) does not limit any taking where it is 

established that there is a reasonable probability that the proper

ty will be devoted to the use for which it is taken within 10 years. 

(c) Where subdivision (b) is not applicable, the court shall 

determine whether, under all the circumstances of the particular 

ease, the condemnor has established that the requirement of sub

division (a) is satisfied. 

Comment. Subdivision (a) of Section 401 restates the judicially 

established substantive limit applied to acquisitions for future needs 

under prior law. See, e.g., San Diego Gas & Elec. Co. v. Imc I/3nd Co., 

194 Cal. App.2d 472, 480-481, 14 Cal. Rptr. 899, 904-905 (1961). See 

also East Bay Mun. Util. Dist. v. City of Lcdi, 120 Cal. App. 740, 750-

755, 8 P.2d 532, 536-538 (1932). The test is necessarily imprecise; the 

limitless diversity of engineering and financing problems involved pre

clude any more definite general rule. 
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Memorandum 70-54 

COMPRElIENSIVE STATUTE § 4OJ. 

Staff recommendation 

However, to provide some certainty and forestall frivolous objec

tions, subdivision (b) makes clear that no issue of future use is pre

sented where there is a reasonable probability tbat property taken will 

be put to actual use in not more than 10 years. Where the issue is 

properlY presented, the court under subdivision (c) should consider 

all the circumstances of the case--~, have funds for the project 

been appropriated, have plans been drawn and adopted, is the project a 

logical extension of existing improvements, is future growth likely and 

must the condemnor provide for such growth--to determins whether the 

requirement of subdivision (a) is satisfied. 
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COlIDEMNATION IN AlI'l'lCIPATIOli 

1 
It h well establiaaed 1n Cslit'ornie. that st.e.t"tory grants o'f general 

condemnation :powers carry vith them the power to condemn property in antie!-
2 

pationot tbeeondemnor'. future needs. 

The judge-made tOl'll!Ul& I!!OfI't frequently appl1ed declares that the future 
, 3 

reqll.U'elllents llIU8t be such as 'iNIi:f be "fairly anticipated." On 1ts face, this 

is a sa.vhat :l.mpreeise ltand.erd. A more JllII.II&geab1e approach 1s that which 

rejects tuture needs whioh are "contiIJ8ent, 1.IIlCertain or prow.-tical" aDd 

ws instead vbetber there is Ita reasonable prObabUity ot 1.!M of the property, 
4 

lIith1n a reuonab1e time." 

UDder either test, t:tle isstle turns upon the extent ot the cOfldelllnor' II 
5 

cOEl1taent to the future project. That 1s not to say that tIm4 • .wit be 
6 

appropr1&ted or plans and !5P8cifiMt-t(l1'lS drawn. Some progres8 al.oa8 those 
• 

l1noea ill, ot courae, persuu1ve. But the prcbable neeeesity 131' the property 

for future use can be shawn 1n other W$YII J as by the condemnor's present 

1nVolvuent in improvements fram which the future project would be a l08ical 
7 

extension. $'j!QiJ&rly, the likelihood of future population growtn..-and the 

condemnor's peculiar obligation to serve all cOlllerl--~ be h1ghly s1gn1fi.· 
8 

cant. 

Despite the iIlIp11ed nature of the power, condemnation tor tlzture use has 
. 9 

been specifically authorized by 8 fev California statutes. Such legislation, 

however. prO'licles no guide line. beyond the bars permission given to condeam 
10 11 

for "future needs," or for "future beneficial use," 

proper devel.oplllent and eontro1" of e:deting public uses. 

or for the 
12 

"future 

In this age ot transcontinental exprlesways and InterreglODSl water 

di1'Itribution, the long-rMae exercise of eminent domain powers 1. obri~ 
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essent.ial. 'l"oe poli'~y 'lyestlon con:f:~ontins tile legislative draf'tSlllaIl is 

whether to sU<!Ulent t.ll'" currently u;;"cmp:u.c'lted code sectiona with some sort 

of verbal. litmus that will lndicP"te ;chell so-called "future needs" are .l2S! 

future. 

It is not :recOIJ;lllCrnieo. tt.G.' f,uch changes be undertaken. The case law 

distinction between "fairly ant.icipated" (i, e., reasona.bly probable) future . J.'1i'" 
uses and those 'Which are mere pOMiblli ties is an equitable one. Past 

that point, precision ill imp:ractica.1.; the limitless diversity of engin&er1D& 

and financing problems involved, as well as the host of fact.ors affect.ing 

conatru.c:t.lon lag times, militate agaln&t it. Substantively, the matter 1s 

best lett VMre it ie nOW-Man issue of fact, to be resolved by the partioular 

evidenoe. Public projects, aod the planning for them, are too diverse to do 

otherwise. 

There ill, nevH·thelesll, one procedural area \ihere the need for a specific 

enactment iill vital. Traditiona,1J.;y, "future use" problems have been treated . 

aa part of the question concerning the ~cse1t¥ tor the condemnation~ rather 
15 

than as ~88ue8 of pub1.ic use, The California Supreme Court held in 1959 

ths.t~~where a statute give6 conclu.sive effect to So condemnor's "necessity" 

determination--a condemn"e cannot. challenge (1) ~the necessity for making 

a given public improvement, ~ (;:?) "the necellslty for &dapting a particular 
16 

pl.sn therefor," 01' (3) "the necl!H<si ty for taking particular property." Yet, 

the same caae left the doo.- open for the conM:mnee to ahow "that the con-

delllllor does not e.ctuaJ.ly intend to use the property aEi it resolved to use 
17 

it." The ensuing years have done nothll1g "0 clear til' the quandary of how 

proof of such negative intent is any different f'l"om proof. that there is no 
II.! 

necsssity for t~~1ng the condemnee's land. B-J the same token, in too 

ftfut.ure use" cases, proof that tu. ostensibly future need vas in fact specu-

lative would establish both thAt "1.be condemnor does not aotueJ..ly intend to 



use the pl'Operty as it resolvedt" use i~" and tbat there was no "necessity 

No post-1959 cases hBye del.'lt "it:' t!''i! latter problem, As a result, 
19 

on con-

able the necessity for the :pe::"t1.cl4l~r t.alri.ng. 

, 



FOOl'N(Jl'ES 

(FCltUl'e Use) 

1. See People '!. Superior Court, 10 Cal.2d 288, 295-296, 73 P. 2d 1221, 

1225 (1937); People v. Garden Grove Farms, 231 Cal. App.2d 666, 

673-074, 42 Cal. Rptr. 118, 122-123 (1965). 

2. Central Pac. ~f. v. Feldman, 152 Cal. 303, 309, 92 P. 849, 852 (1907); 

City of Loa Angeles v. Pomeroy, 124 Cal. 597, 616, 57 P. 585, 591 

(lB99); Spring Valley Water Workn v. Drinkhouse, 92 Cal. 526, 532, 

28 P. 681, 682 (1891); San Diego Gas &: Elec. Co. v. Lux Land Co., 194 

Cal. App.2d 472, 480.481. 14 Cal. Rptr. 899, 901+-905 (J,961); City of' 

Hawthorne v. Peebles, 166 Cal. App.2d 758, 762, 333 P.2d 442, 444 

(1959); Loa Angeles County Flood Control Diat. v. Jan, 154 Cal. A:w.2d 

389, 394. 316 P.2d 25, 26 (1957), disapproved on other grounds in 

People v. Chevalier, 52 Cal.2d 299, 305-307, 340 P.2d 598, 602-603 
• 

(1959); Hamaker v. Pacific Gas & EJ,cc. Co., 59 Cal. App. 642, 646, 2ll 

P. 265, 266 (1922); Vallejo & N.R.R. v. Home Sav. Bank, 24 Cal. App. 

166, 174, 140 P. 974, 978 (1914); Northern Light & Power Co. v. Stacher, 
. , 

13 Cal. App. 404, 407-408, 109 p. 896, 903 (1910); see East Bay Mun. 

Util. Diet. v. City of Lcdi, 120 Cal .. App. 740, 750-755, 8 P.2d 532, 

536-538 (1932). 

3. Central Pac. Ry. v. FeldJllan, supra note 2; Spring Valley "ster Works v. 

Dr1nkbouse, Gupra note 2; Sen ,Diego Gas &: Blec. Co. v. L~ Land Co., 

SUPI'll note 2; VallejO & N. R.R. v. Heme Sa.. Bank, supra note 2. 

k. East Bay Mun. Util. Dint. v. City of Lodi, 120 Cal. App. 740, 750-755, 

8 P.ad 532, 536-538 (1932)(condemr~tion of property already held for 
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public use); ~d, Board of Educ. v. Baczewski, 340 Mich. 265, 65 

N. W. 2d 810 (195~); see City of Los Angeles v. Pomeroy, 1.24 Cal. 597, 616, 

57 P. 585, 591 (1899)(nprobal,le necessity"); cOmpare 69 OKlA. S'I'AT. ANN. 

§ 46 (2) (Supp. 1967)("pl'obable :fut.ure needs"). 

5. See Cit)' of Los Angeles \'. POIl1f'1'OJ', flUEI'll; note 4; san Diego Gas & Elec. 

Co. v. L,IX Land Co., 194 Cal. App.2d 472, lKlo-l;81, 14 Cal. Rptr. 899, 

904-905 (1961); East Bay Nun. Uti!. Dist. v. City of Lodi, supra note 4; 

Itighway Research Eoa.rd, National Research Council, Acquisition of Land 

tor Future Highway US! xi (Special Report No. 27, 1957); compare State 

v. 0.62033 Acres of Land, 49 Del. 174, 112 A.2d 8~7 (1955); State Road 

Dep't v. Southland, Inc., 117 So.2d 512 (Fla. Dist. Ct. App. 1960); 

Board of Educ. v. Bacl\ewskl, sUI!rs note 4. 

6. CarloI' Co. v. City of Miami, 62 So.2d 897 (Fla. 1953);, State Road Dep·t 

v. Southland, Inc., supra note 5. • 

7· See City of Los Angeles v. Fcmetoy. 124 Cal. 597, 616 J 57 P. 585, 591 

(1899); State Road Dep't v. Southland, Inc., 117 So.2d 512 (Fla. Dist. 

Ct. App. 1960). 

8. See Central Par.. Ry v. FeInman, 152 Cal. 303, 309, 92 P. 849, 852 (1907); 

City of Los Angeles v. Porueroy, SUl'ra not,e 7; Spring Valley Water Works 

v. Drinkhouse, 92 Cal. 528, 532, 28 P. 681, 682 (1891); Vallejo a, N. 

R.R. v. Home Sav. Bank, 24 Cal. App. 166, 174, 140 P. 974, 978 (1914). 

9. CAL. CODE ClY. FROC. § I238(3),(13),(17)(Weat Supp.19(7); CAL. STS. & 

HWYS.CODE § 104.6 (West Supp. 1967); CAL. WATER CODE §§ 258 (West Supp. 

1967), 11575·1 (West Supp. 19(7); CAL. WATER CODE APP. § 60~5(5)(3 

West Legis. Serv. 460 (1967]); see also CAL. GOVT. CODE §§ 7000-7001 

(West 1966); CAL. PUB. RES. CODE § 6608 (West 1956). 
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10. CAL. STS. & Il'.rtS. CODE § 101 •• 6 (West Supp. 1967); CAL. WATER CODE §§ 258 

(West Supp. 1967), 11575.1 (West Supp. 1967). 

U. CAL. WATER CODE APP. § 60~5(5)(3 West l.egis. Servo 460 [1967). 

12. cAL. CODE CIV. moc. § 1238 (3)..(13),{17)(West Supp. 1967). 

13. See State Road Dep't v. Southland, Inc,) 117 So.2d 512 (Fla. Diet. Ct. 

App. 1960); Highway Research Boord,. National Research Cotmcil, Acquisi

tion of Land for . .!::uture High".:.,,=¥ Use, l.X' (Special Report No. 27, 1957). 

1~. See notes 3 & 4 supra. 

15. See authorities cited 10 note 2 supra. 

16. People v. Chevalier, 52 Ca1.2d 1:.'99, 307, 31+0 P.2d 598, 603 (1959); see 
• 

Rindge Co. v. County of Los Ange1ee, 262 U.S. 700, 708-709 (1923)· 

17· People v. Chevalier, supra note 16, at 304, 340 P.2d at 6(>1. 

18. See People v. Superior COUl"t, 68 Cal.2d 206. 436 P.2d 342, 65 Cal.. Rptr. 

342 (1968). 

19. See notes 3 & 4 supra aod acccmpanyin.3 text. 
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SETTING OF THE PROBLEM 

The purchase of land by local govern
ments will have to increae.e heavily in the 
years to come. A cone.ervative estimate of 
expenditures for real estate places the figure 
at about 12 pel'cent of the entire proj ected 
capital budgets for state and local govern
ments. Thus, expenditures for land (lind 
existing structures) are expected to come 
to about $4 b!llion a year In the decade im-
mediately ahead (p. 10). . 

The increased need for public expenditure 
on land wil! result partly from the large 
inr.rease in the number of people in the 
country, m03t of whom will wish to live in 
cities. Population estimates by the Bureau 
of the Census range from increae.es of some
where hetween 85 and 161 million people by 
the year 2000. This could easily double the 
urbaniud area of the country (p. H). 
Corresponding increases will be required for 
new public facilitie8 just to maintain the 
leVel of public services now ordinarily pro
vided by state and local governments. But 
standards for~ urban and state services are 
rising, just 88 are al1 aspects of the stand. 
ards of living enjoyed by the inhabitants of 
this increasingly affiuen\ society. Indeed, 
thc sorts of services that require relatively 
large amounts of land, such as ~recreation, 
schools, and transportation, tend to in
crease faster than most other government 
e.ervicea. 

J 
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These extensive acquisitions of hmd by 
public f)odi{'lS will almost inevitably be 
made at prices subject to a Sllbstantial ris· 
ing trend. This is indicated by the three 
major studies reviewed in Chapter 6, which 
.howed average rates of rise in land jlrices 
of 8, 10, and 10 percent per year, respec
tively, for the years 1946 to 1964, 1950 to 
1962, and 1960 to 1964. 

In the face of these implacable trends, 
how can local governments contrive to ac
quire efficiently the properties that they 
will need as sites for the services they will 
provide? Clearly if they wait until the land 
must be put to use, the most appropriate 
properties wil! have been preempted hy 
the very private development that created 
the need for the additional government 
services. Moreover, whatever sites are even
tually acquired, it is likely that the cost 
will be much higher than if they had been 
bought earlier. 

One answer to the dilemma is to antici
pate the need for Jand and purchase it in 
advance. The importance of thi s approach 
has been recognized by the federal govern
ment in several recent pieces of legislation. 
They aim to aid local govemments to ac
quire land in advance for use in recreation, 
airports, urban renewal and other purposes. 

A number of local governments have 
themselves begun to acquire land before it is 
actually needed. The results of Ii question
naire survey (reported in Chapter 2) suggest 
that somewhat lcsa than 80 percent oi the 
clties of over 50,000 inhabitants in the 
United States carryon some sort of ad vance 
acquisition activity. Hcwe~'cr, the programs 
tend to be small-typically less than six 
acquisitions per year. Schools and parks are 
the most usual purposes for which cities 
acquired property in advance, though other 
speeific future facilities were sometimes 
covcl-ed. No large-scale plans fo.r influencing 
orderly land development we.1'e reported. 

The European picture of advance land 
acquisition by governments is quite differ
ent. Many countries in Europe have active 
policies Cor acquil'ing undeveloped land in 
order ttY control the pattern of urban axten-

sion. Of these Stockholm, where much of the 
land surrounding the central city was ac
quired early in the century, is the most 
famous example (sce Chapter 9). 

THE VAl~UE 01<- ADVANCE I,AND 
ACQUISITION 
TO LOCAL GOVERNMENTS 

Though the records are sparse, advance 
land acquisition in this CDuntry seems capa
ble of producing good results. For example, 
two. case studies of advance acqlrlsition pro
grams, Oil which Chapters 7 and 8 report, 
illustrate what can be accomplished. 
For a sample of 17 school sites acquired 
in advance of need by Montgomery County, 
Maryland, the average dollar saving has 
been $50,000 per site after all costs have 
been taken into account. Of a sample of 
21 sites which Richmond, Virginia has ae
quired in advance fDr expressways, street 
widenings and school additions, the aver
age saying (after an allowance for mistaken 
expectations) was $82,000 per site. In addi
tion to the dollar sa vinga there were other 
benefits that in some cases were more im
portant than the dollar-measured benefits. 
In Montgomery County the program makes 
it possible to get the sites best suited for 
schools before private development fore
closes the opportunity. And in Richmond, 
advance land acquisition has strengthened 
and has become an integral part of 
the planning process, enabling the city to 
make long range plans for its future con
struction projects with the knowledge that 
the necessary sites will not be put to lIOIIIe 

incompatible use in the interim. 
--~-, 

WEIGHING THE ADVANTAGES AND 
DISADVANTAGES OF ACQUIRING 
LAND IN ADVANCE 

A maj or purpose of this study is to pro
vide a framework for considering both the 
benefits and the roats to the public of 
I:cquiring land in 'advance of need. "Bene
fits" should be regarded as any advantage 
and "costs" as any disadvantage regardless 
of how adequately they can be' evaluated. 
Actually, most of the costs and a aubstan-
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tial part of the benefIts of advance acqui. 
sition can be measured in dollal's, at least 
in an approximate fashion, and whero this 
is possible it has been done. But several of 
the benefits are hard to quantify; these must 
nevertheless, be weighed in order t<.> arrive 
at a judgment. What arc thB benefits of ad. 
vance land acquisition 1 And what are the 
costs? 

How benefits should Ire measured is con
tingent on whether or not land that has 
been purchased in advance can be sold as 
readiJy as it is bought. Land should, of 
course, be sold if it becomes evident that it 
will not be needed for its intended or a sub
stitute purpose. But it should also be sold 
if it turns out that other equally acceptable 
properties becomes available at a lower cost. 
How cost 3hould be defined is indicated by 
examining the benefits of advance ac. 
quisition. However, these benefits would 
need to be defined differently were it not for 
the assumption, which is made throughout 
this study, that sales are made if and 
when they should be. 

1. Forestalling price rises. A major bene. 
fit is the saving to the local government 
when land is bought early and prices subse· 
quently rise. Savings occur not only be
cause of the general upward trend in the 
price of land, but also because land pr ices 
oommonly jump during conversion from ru
ral to urban use. For areas in the path of 
urban extension, this saving alone wi!! 
often outweigh all cost of the advance 
aequisitioll. (The Montgomery County pro
gram is a case in point.) 

2. Getting the "best rite." "Obtaining the 
best location" was the most usual reason 
designated lIB "most important" by cities 
reporting on their advance acquisition pro
grams. 

Some lites are typically much better 
suited to a particular public purpose than 
are others. Advance acquisition can make it 
possible to acquire these lrest sites for a 
school, a park,. or whatever, before private 
development h8.ll greatly increased their 
cost. Indeed, were it not for the right of 
eminent domain, private development might 
entirely har many developed properties 

from subsequent public use. But even 
though governments can condemn land, they 
must. pa,v to acquire it and pay to acquire 
and dell!olisb any new construction that 
has taken place; in addition, relocation prob
lems and political embarrassment may en
sue. Advance acquisilion forestalls these 
additional costs and thm'eby makes it pos
sible t<.> acquire "best sites" at a cost which 
is advautageous in view of the capacity of 
the land to provide the government service 
for which it is desired. 

3. Jmp·rov6ment in the pattert~ of related 
land 11.8e.~. Advance acquisition can encour
age desired private land development by 
offering practical evidence of intended fu
ture provision of public facilities and serv
ices. This will act to strengthen the plan
ning process of the local government and 
to reduce the uncertainty attached to other 
public and private investment decisions 
which are affected by the location of future 
public facilities. 'l'his is, of course, a very 
difficult benefit to evaluate, and requires 
considerable judgment as to its importance 
in di If eren t ci reumstances. 

4. Improved procedu~es for site Belcc
tum. A probable benefit from undertaking 
a program of advance acquisition is an im. 
provement in the procedures of selecting 
sites for public facilities. There is more 
time to study site requirements if selection 
is made in advance, and there is more. oppor
tunity for coordinating the selection of sites 
of all public facilitiell. 

5. Return on temporar1l usc. Land being 
held for future use can produce income 
while it is being held, or can serve some 
useful public purpose. 

Of thi 8 list of benefits, numbers 1 and 5 
are readily subject to dollar measures, 
while numbers 3 and 4 are almost impossible 
to value in dollars and number 2 is inter· 
med iate. Thus, the advantage of any par
ticular advance acquisition ill likely to 
consist of a combination of both dollar. 
measurable and intangible benefits. 

The principles for measuring benefits num· 
bers 1 and 2 are difticult to summarize. Suf
fiee it to say that their sum is a function of 
the difference between what is paid for a 
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property and what the government would be 
willing to p,'y nt the time the property is to 
be put to use. However, tho market price of 
the land at that date provides a lIoor b£low 
which the benefit cannot fall, providing, 
of course, 5ale is unimpeded. The deter
minants of what governments should be 
willing to pay are discussed in Chapter 4. 

The costs of advance a~qujsition, on the 
other hand, arc usuftlly amenable to dollar 
measurement. They are: 

1. Cost of capiln/, Tbe money invested ill 
land sometimes needs to be borrowed 
and thel'efore involves an interest cost. But 
even if money is available without new bor
rowing, there is actually a cost of tying it up 
in land: the beneJ1t of other uses to which 
it could be put must )XO, given up. This "op.
portunity cost" is also measured by the 
interest rate. When the local government 
can borrow additional funds without impair
Ing its credit rating, a good case ean be 
made for using the borrowing rate on 
municipal bonds as the cost of capital th,at 
is tied up by the advance land acquisition, 

2. Lost property taxes. Since advance land 
aoquiaition removes property from the tax 
rolls, the local government loses a stream of 
property taxes that would be paid if the 
land were left in private ownership until 
the time of actual need. The ~ize of the 
foregone taxes depends, of course, on the 
property tax rate. But it also depends on the 
assessed valuation that iB appropriate. If 
no private const.ruction is pl'\lvented by the 
acquisition, the assessed value of the exist
ing property can be used, though it should 
be adjusted for an e};pected ri'sc in property 
values. If the advance acquisition prevents 
new private construction which would 
otherwise have taken place, the tax loss on 
the new improvements must also be consid· 
ered, unlcss there is reaRon to believe that 
the improvements would simply be dis
placed to another part of the municipality. 

3. Management exp~,we8. 'l'here nre ad
ministrati~e expenses associated with run
ning an advance acquisition program. Most 
of these tend to be of an overhead -iariety. 
They InclUde the expense of ongoing 
acquiSition planning and the general provi-

• 

sions for managing acquired property. In 
areas where there is already a planning 
orgsuization and real estate department, 
this L, probably not a large cost, but in 
smaller communities it may be more of a 
problem. 

THF. DECISION TO ACQUIRE 
The major benefits of acquiring land in 

advance must in some sense be added to
gether and the costs subtracted in order to 
judge the Ilet advantage or disadvantage 
and, thereby, whether the particular ad
vance acquisition is worth undertaking. 
'I'he analysb concentrates, of course, only 
on the matter oi the advantage of acquir
ing land in advance and assumes that an 
expected need for land has been established_ 

"Present Values." One technical prob
lem is encountered immediately: only com
parable thinj,'S can be added, and a. benefit 
that will be received, or a cost incurred, in 
the future is not comparable to one received 
today. The benefit is Jess valuable if it is 
pu\; off since it will be enjoyed for fewer 
years. The future cost is less burdensome 
sinee the resources can be put to other uses 
in the meantime. 

In connection with advance acquiSition, 
both costs and benefits oceur at different 
times and to put them all on a comparable 
basis it is necessary to convert each to a 
single point in tim'!-the tim? when the de
cision must be made. This can be done by 
using the well known technique of the dis
counting method appropriate to converting 
every cost and eVel'y beneJ1t to its "present 
value." Thus, the benefit of appreciation in 
the value of property is felt at the time 
that th e property is put to use (had it not 
been bought in advance, one would have had 
to pay more for it at that time). If, say, 
$10,000 is paid for land to be used in ten 
years. lit which time it is expected to 
be worth $18,000, the benefit today is not 
$8,000, but the sum thllt would have to be 
invested today to grow to $8,000 ten years 
hence. At all)" diacount rate selected, the 
present value of a benefit received or cost 
incurred in any future year can be 
looked up in standard mathematical tables. 
To illustrate, if the annual COIIt of waiting 
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is put at " percent, the benefit from a dollar 
received five years hence is worth today 82 
cents. If it were received ten years hence, 
it would be worth ;;S cents today; thus, the 
present value of the $8,000 appreciation is 
$6,400. Similarly, a. cost of one dollar in
curred ten years hence hurts only 68 cents. 
worth if the advantage of waiting (the 
earnings of the dollar in the meantime) i~ 

put at " percent. How this principle is 
applied to the costs and benefit.'! of advance 
acquisition is described in a general way in 
Chapter 3 and examined in more detail in 
Chapters 4 and 5. 

Uncertainty in Estimatirlg Costs and 
BenefitB. Granted then that. all costs and 
benefits have to be converted to their present 
values there stili remains the problem of 
arriving at an estimate of what they are 
expected to be. For the major eosts, the esti. 
mates are straightforward since tax rates 
and the appropriate interest cost can be 
determined with reasonable confidence. Fo!' 
benefits. estimation is often more difficult: 
Does it seem likely that land price~ will rise 
and, roughly, how fast? How much more 
productive Is a site that can be acquired 
now but would probably be unavailable in 
later yeara? Questions of this 80rt need to 
be answered. Chapter 6 examines the cir· 
cumstances In which answers may be mQre 
confident or less confident. For some BOrts of 
benefits, such as improved planning and se
lection procedures. dollar value estimates, 
however vague, are virtually impossible; 
nevertheless, they must not be ignored. 

Judgi1lg the Net Adl11lutage. Expected 
costs then are relatively measurable and 
sure; expected benefits can mn ge from 
measurable and sure through various de
grees of measurability and probability. This 
suggests a procedure of evaluation. 

Say costs come to about G percent a year 
(4 percent interest and 2 percent tax). Then 
if prices ean be quite confidently predicted 
to rise at least at this rate (as 'in Montgom
ery County), or when the cost of demolish
ing new construction would brillg tl1e price 
rise well over the 6 percent figure (RS in 
Richmond), advance acquisition, is clearly 
worthwhile. The benefit of better ~ite8, 1m-

proved planning, Ilnd the like are sim1'ly an 
addic~ional bonus. At other times, uncertainty 
about the course of prkes will imply that 
the benefit of the best site ne~ds to be eval
uated, albeit roughly, to decide whether 
benefits may be expected to exceed a 6 per· 
cent rate. Analogous1y, under still other cir
cumstances in tallgible benellts may need to 
be carefully evaluated. 

The analysis implies that good average 
results are easier to llChieve than are clear 
benefits ill each undertaking. At best the 
C/w.lICe8 of what will occur can be evalu
ated, but unpredictable occurrences will in. 
evitably influence the actual outcome. This 
fact carries an important message about 
how to organize an advance acquisition pro
gram. 

ADMINISTERING ADVANCE ACQUISI
TION 

Sometimes a large acquisition must be 
viewed !lS all entity, and acquisition is not 
justified unlcss it seems clear that the most 
adverse results that are at all likely can be 
to~erated, and the more likcly ones clearly 
advantageous. 

Pooled Prog,·ame. But for many sorts of 
!\cquisition problems the work should be set 
up so that average results dietate the suc
cess of the program. To this end it is im· 
portant to cons(llidate acquisition of as 
many kinds of sites as possible in one de
partment. As previously mentioned, it is 
also essential that the department be free 
to sell properties when they tum out not to 
be needed, or when cheaper or more suitable 
allernatives become available. 

Ollie)' Guides. Proper administration can 
provide other ways of reducing the risk of 
adverse results. They arc discussed at the 
end of Chapter 10. The ways include proper 
accounting systems, interdepartmental in
formation systems, and selection of appro
priate techniques of reserving land. Finally, 
results can be improved through coopera
tion among local governments and by utili
zation of the powers of the federal govern· 
ment to bring a wider framework to bear 
on the definition and pursuit of public ad
vantage from anticipating the need for 
land. 

'1 
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STUDY OF ADVANCE ACQUISITION OF mGHWAY IUGHTS· 
OF·WAY 

SUMMARY OF CONCLUSIONS AND RECOlOll1NDATIONS 

Highway offici"ls have long r~cognized tho need to reserve the routee 
of future highway. as !lOOn as they were identifted . .All too oft.enl with· 
out tho appropno.te legal "nd fino.ncial tools, they arc compelled to 
wateh helplessly as unimproved land is dc,·e1oped &lid improved prop
erty cb&ll!jod to even more intensive uses without being a61e to lICquire 
those portions that would inovitllbly be needed lor future highway use. 
These hiI1hway officials know that the taxpaycl'S w&nt publio high· 
walB to be coruotructed but tbo.t they will protest vigoiously if the 
facilities cost too much because expensive impl'O\'ements must be 
removed to permit construction. 

In recognition oC tbe increasing need to acquire lands for (u,ure 
highway USt1, the Cougrcs., in the Fedoral-Aid Ilighw .. y Act of 1966, 
directed the Secretary of Conunerce to undcrtako a study of the 
advance acquirement oC highway right.-oC-way Cor the Federal-aid 
hi.:.hway systems. In the study, emphasis was to be given to the pro
VIsum oC adeqll .. te tunc (or the disposal oC improvements located 011 
righLlHlf-way, the relocation of affccted j>ersons and businesses, moth
oels of finllncing o.dvanoo acql1isit.ion, and related m .. tters. 

Pursuant to this mall date, the Bureau of Public Roads has reviewed 
the ell:isting Iiterat.\,re e.nd materials which have been produced on this 
aubjcet m&tter in the past; has lIOught new and current data from the 
State high .... ay departments related to e1ementsol o.dvanee right-of
way e.eguisitioD; and has consulted with the Committee on Right-of
Way of the American Association of St&to Highway Officials. It has 
also obtained pertinent materittls from tho fues of the S)!ecial Sub
committee en the Flldoro.l-Aid Highway Program and valuable sugges
tions on ed vance acquisition from i til staff. 

Future or advance right-of-way acquisition may mean different 
thirip to different pereons. It is censidered for the purpose of this 
reJ!ort to be tho acquirement oC real property for highway purposes 
aHeast 2 years prior te its need for highway construction. 
Vas~ 8UDUI of money already have heen spent and more will be 

expended to make public hiI1hwnya the most eflicient channels of 
transportatioll that we know bOW to provide. The 1965 right-of-way 
COlt estimate for the Interstate Systllm &lone was $7.2 billion including 
the amount expended before January 1, 1965; of this, it is estimatsd 
that approxhnately $3 billion of right-of-way remaius ~ to be 
~uired. AdditionaJIy, considerable sums are being s~t eecb year 
for other public highways, hoth on and off tho Fedora.I-aid higbway 
IP,tems for rights-of-way, and untold amounts will be mvolved in 
righ,t-of-way acquisition j>rograms that ere needed but as yot UIl
authorlDd, especially in the urblUlized areas oC the Nation. If ihese 
inveatmcnts of the eBorts of men and resources are to yield the 
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2 ADVANCE ACQUISITION OF HIGHWAY RIGHTS'OF-WAY 

maximum of beneficial results, P!lst mistakes, particularly those of 
onlission, must serve as £fuides for futuro conduct. 

'Benefits which can be h~n'cst<lu by the public f .. om an appropriate 
program of acquiring properLy for future hil;hway lL'~ include: 

. (1) Right-of-way cost, will be minimued by forcstolling costly 
development of land ultuMtcly required for highway purposes. 

(2) There Ciln be more orderly, dcliberate, and beneficial. 
relocation of porson:;, businesses, farms, and other ew.ting u,es of 
proporty at lower economic and social oos ts. 

(3) More orderly dovelopment of communities will bo nchieved 
by the onr1y identification altd reservation of highway locations. 

(4) Private devclopers and property owner;; will be enabled te> 
plan their private land uscs and development wholly consistent, 
physically nnd r1lnetionally, with an ultJmlLlc higbway pbm. 

(ti) Highway improvemen~ IIctivities will be fReilit.flted by the 
provision of more leud,illlo which tho ,'dvaILce acquirement of 
right-of-way lUt\kes possible. Advance engineering planning and 
design "ill be st,imulnted, thereby making possiblo a more 
ration"l and delibc .. ,,!e approach to the provision of & modern 
high way plant. 

(6) Without the pressure of having to meet .hort deadlines, 
ne~tiations with property O\mets can h<l much more sor~n(l and 
BatlSfactory from Ilvery point of view. Public relations genllrally 
will be facilitated. 

These advantltgcs nol,,1thstnnding, ILdvallee !\cquisition is not an 
Aladdin's Lamp. It hos some potential short.eomings that lUust be
reckoned with-

(1) Great caro must bQ t~kcn in tho administration of a pro
gra.m. of ad vaDce right-of-w,\y acquisit.ion to make sure that ColU~' 
mitments ILro not made only to be abandoned after further study 
is made. 

(2) In areas of stablo hmd us~, potential advantagM lUay be 
qU(J9tionable. Economic and social returns from tbe IIpplication 
0.1 the concept will bo grantest in tlla undeveloped suburban a.nd 

• urban fringe areas 01 metropolitan places and in downtown areas 
wbere land uses are being upgl'adcd or are rap,d/y c1umging. 

(3) When improved yropet·ty is purchased in ltd vance of need, 
the St.&te must main tam tho r.c<juircd properties if neighborhood 
deterioration is to b<l avoided. UnciCI' thll'lo circumstances, the 
State may be plagued with all the usual problems associated with 
• l.nndlord and tellflnt relationship. If properties remain vacant, 
vandalism and policing can become an acute problem. 

A few illustrations of C.o..'L sSl'i"r' efT~cted by arl.vance right-ol-way 
~uirement ,ne noteworthy. In the Birmingham ar~a of Ah,blm,a, a 
large undeveloped shopping celltcr site, !'urchusM by tho State highC 
way department in 1959, will not be needed for highway purposes. 
until some time this year; t·he site '1'0$ purchased for $275,000, and 
this represented a savings 01 ,:",·or61 million dollars in land and 
improvement costs which would have been incurred bad the shopping 
center been built, The ArizoM Highway Department purchflScd a 
5-aere tract in East Phom.i" for $57,700; one of the lil.rgest Phoenix 
builders had optioned this property in order to build a largo condo
minium apartment project; had the projscl been built, many thousands 
of additional dollars of l'ight--of-wuy cost would haye been im'olved . 
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. The economics of ad,'nnce righl-of-w"y acquisition can be ap
proacLod negllth'ely, 80 to spc~k, as well as positively as has been 
done in the foregoing illustration. In one State, for eXt1mple, a new 
trailer park Was acquired for highway purposes costing $200,000. 
The land valua amounted to only $32,000. Had the parcel been pur
chased before construction of the t,miler pnrk, SIGS,Ooo might have 
been saved, . 

Since 1952, California hns u,.d all advanco right-of-way acquisition 
revolving fund of $30 million wit.h which tho State has put'chased 
property estimated at S66 million. If tbeso acquisitions had not been 
made and norm,,1 improvement" peJ7nitted to proceed, tho costs in 
the future to tho Stille would hu,'o npproximnted $366 million. 'fhe 
indicated savings, therelore, are rAimated at 5300 million, ovor 1\ 

12-yoar period, or an avcrage 01 $25 willion per yoar. In 19G5, the 
tl6pital outIny 101' highway right-of-w"y ill California WDS $178 million; 
tho savings, through advanco purc.hnsc" from this fund alone, 
amounted to approximataly 14 PCl'cellt, 01 its tetal right-of-way CO"!.s. 
In addition, tho State acquires in advallc~ to a considerable extent 
from curren t f II nds. 

It hns been generally reco;:nizcd Ihat under many eu.'cumstnnc.cs 
it would be in the public in t~"cst to acquir~ property for future 
highway rights-of-wILY. 'l'lw ill'lllil'Y mILY then be made as to whether 
suCh an activit.y is now nlltilOrizctl under existing Federal-aid laws. 
'I'he answer is in t.he affirmative. For all Federal·aid hilthway systems, 
including tho lllter;tnte System, right-of-way acqUl,iLioD caD be 
financed, in the usual Feder,,! pro rnlll., out of each State's annual 
apportionment from -"'edcr,,1 llighwny Trust Funds as long as 7 years 
in advance of construction. For I ho most part, this time period has 
been lound to be adequate, though in a few isolated instnnoos it 
has not. 

Tha legal status of advance acquisition at the State level is not so 
clearly defined. St.atutes specif"',nlly authorizing tbe acquisition of 
lands for fulure hi"hwny use I"LVO been found in 27 jurisdictions.' 
In 26 of these jurisd;,,(ions, tI.e legal authority is granted to the bigh
way department, but in Wisconsin, the author.ty is besto,ved on 
tbe Milwaukee County g"prc"wny Commission. In addition, in 
16 other States' and the Dis~rict, of Columhia, aut,hority to acquire 
lands for futun higl.way usc is implied by the statutes or by court 
decisions in those jurisdIctions. ric.cordingly, in 43 jurisdictions, there 
is either express or irnpJie(1 aut.hurity te anticipate the future in 
hiKbway land acquirem~nt acti ,·il.ieo. 

It does not follow, from the fuct that many States bave express or 
. __ . __ . .impliGd-autlwrity- to acquire property for ·future highway usc, tha~ 

'SuCh authorizaj,jons are fully utilized' or nre completely adequate to 
deal with a full rans:e of advanc<l acquisition problems. The contrary 
actually prevails. Necessary or desirable eloments of lIuthorit,Y and 
practice are dealt with in several recent studies, discussed later In this 
report. The elements include sllch matters us an appropriate declara
tion of legislative policy, 1\ delegation of authority te acquiro lands for 
future highway use, dcfinitiJn of future use, standards for the exercise 

l.lJuka, AtklUt54$" ArfUll'la, CYllIforn!a, Colorndo, CODnaeticut, Flarl~, IrliDho. IruHana. Kao.u.s. 
Lou~ Maryland, MJehffan, Montan~ NchrMka, Nc"att~J New 1('f!Q, New Mwea, North Oa.kOta, 
'Ohio .. Oldtbotna, F'ut'1'to Rko. 'f-18h, V;rhinla, WashEngton, west Vin:taJa. Wlstoramt • 

• Velaware, JO'If&, Kentucky\. MaJMjj Mtssts.~lpPI.1.l (ssourl. N~w .lfa.Vlpilike. Now York. Norl1l. euo. 
IZI,. Onam, Sooih Carolinai tibuth akGta, TOlinessoo, Tel:u,. WI.\C(Jll3iA, Wnmlllt. 
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of tho power, type of interest to be acquired, the power to soil lands 
DO longer needed, power to lonso, applicntion to unproved or unim
Jll:ov'ed lands, financing, definition of terms, intergovernmental 
relationships, I\J1d other maoters. 
,k compl.otelyadequo,te legislo,tion authorization to acquire lands 

for futuro highway use is usclass unloss the financial resouroos to do 
the job are somehow provided. At the Federtl! lovel, while funds 
available for Federal-aid highway improvemont may be used for 
advance righirof-way acqu;,ition, this use is in competition with the 
doml\J1ds for physical contruciion of highways. The level of Federal
aid highway funding authorized is insufficient to eneo~"O much, 
m ·anr, acquisition of property for future hij>hwal' USO; it IS barely 
SUffiOlout to finance interstate and other Fcderru.-aid construction 
programs. From the State side, 12 of the States' have established 
specific funds for tldvlmeo acquisition, of varying size and adequacy 
in terms of the neod. The magnitUdes range from $300,000 in Delaware 
to $50 million in New York. Additionally, soven ether States set 
II.9ido funds of v.mous S;7.0S for this purpose from budgeted highwa.y 
foods. All but !,MOO States have mdu:nted that present funding 
practices are inadequate for advance acquisition purJX>SCS. A eorolliuj 
benefit from an advance right-or-way program would accrue from 
moro orderly relocation practices. In accordnnoo with Foderal regula
tiOllS, and in many instances under their own statutes, State hignway 
departments adVISe owners and occupants of property needed for 
highway purposes of reloea tion advisory assistance th"t is avail"blc. 
Past experionce indioot<'s that approximately 3 percent of individuals 
and businosses forced to vacate have dono so with 30 days or less 
after noticei·7C percent botwccn 30 and 180 d"ys; and the remaining 
21 percent navo vacated after 180 days or more. States sometimes 
grant 30 to 90 d"ys rent-ftco OCCUpl1llcv. The most prevalent method 
of disposing of improvements is tlirOUg11 publie auction or scaled bid. 
The limo roquired varics. After vacation of tho improvement, an 
average of 2 months nrc required for advertisemont, sale, and romoval. 

The manngmnent of property acquired in advance of need i. nn 
.essential clement of any advance acqui,;jtioll a.cti vity. or the GO States. 
tho Di,trict of Columbia and Puerto RiN>. 48 jurisdictions bave legal' 
authority to lcase, end 37 of these make uso of this power to some 
. extent. Ma!lagcmell( ('''pcnses range from 3 to 30 perceni of .,-088 
rental jllcomc, excluding rcal estatc taxes. Federallunds participate 
in all elements of property management except for real estate. tax
payment, an exception toat will bear further policy study. Se,"en 

.States must pay real estate taxes on properties used for other than 
hil[hway purposes, and three of these Stlltes must make such payments 
Only if the property is iucome producing. 

Ta.hles.Ln.r)d.2..s..'IDl.!llMiz.". some advance acquisition data by States. 
The Oll trigb t ncq uisi ti on olpropel'ty fIi· n<hilucc "of need is bu t one of 

several diiTerent methods of m~king surO ~hat the lands needed (or 
luture highway purposes will be avail"ble at reasonable cost. It may 
be the best of suCh methods, since it makes lise of the power of eminent 
domain and immediate compensation is paid for the property t .... ken. 

Other ways of achiedng the same goals involve reservations of VariOUB 
kinds Imder tbe St.ate police rower, as is done by or for the State high
way departments ill nine 0 tho States. Additionally, in 37 States, 
varying degrees of coordination and cooperatiou have boon effected 
hetween tlie hi$hway departments and local government agencies 
having reservation authonty under the police power. 
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8 ".l!.IJVANCE. ACQUlSI1'JON 01' IDGHWAY RIHHTS-OF-WAY 

Also allied 1;0 the legal authority t.o acquire property for [uturn 
highway usc is the powe.r to-acquire, .. nd later dispose of, so-eallcd 
excess linds; that i~, land finally determined to be not needed for the 
hi$hway improvement itself. Such taking; .. rise rartly in connection 
Wlth tho taking of en tiro pat'(:els or t.ra~t~ of Ian! w:hero portions will 
be left 4nd p3J'"tiy from unav J.rtablo r.WlSlons fiS project plans actually 
are dra,lm.· Appr6xhnnt~ly 42 States are involved in this practice, 
but a few have no eminent domnin powers to .. cquire land beyond 
actna] M,a detailed ,Iced., , .. 

~. po~~cn::3 ()F 'l'IU: DunEAU OF PUBLIC nOADS 
1': .. -

Threo policies of thollnr"au of Puhlic Roads deserve special 
commciit. In \~ew of the dimcultie", which have been encountered 
by sonic ortha·Stute." tho Bureau is proposing to alt,!, its previous 
poliey 'on renl property taxes, Such ta,<cs will now becomo eligible 
for Fcderal.o.ici rci.nb",,;cmcnl. where such taxes are presently req uired 
by Staie law, and then only fiS Itn ofTset ngl1iust property management 
income, If the~recomme.nJat.ions of this rellOrt nrc implemcnt<>d, tho 
difficulties I1s.<oei"tcd with tho eligibility or Ji'ederl1l·aid rcimburse
ment ?f interc;;t or holding rho":;es paid by the States will become 
lar~ely~ academic, Hocauoc the resonrc.', wif! have been provided by 
Feaern.l funds, no interest charges would he involved. 

Finally, foHowj,,~ progr~m approval, authorization by the Bureau 
of Public Roads stlall constit\llo its commitment to participate, in 
the ratio established for tbe eh,," of project i""olved, in the properly 
supported net costs of the fubl' ect property even tbough tho property, 
or a porLion of it, is eventual y determined to be snrr.llls to hig-bw"J 
needs, 'I'his should clfcctivcly eliminate any further dIfficulties III th,S' 
area. i' 

RECOM1rENDATIONS 

The following recommendations are derivcd froin the assembly, 
&no.l18io, and evaluation of considet'a.blc dllta obtained from various 
sources and from the recognized necds for advance acquisition in 
connection with tho Fedcml-dd highway progra.ms: 
i. Needjor advance a.cqu.irition . 

Thm;e is' a~preseilt nced for tho acquisition of property in advance 
of higliway IISC, especially in tho undeveloped suburban and mba:!. 
fringe arcas of metropolitan "rcas and" here land uses are undergoing 

-------_rarl!-l.p:uItltY.-C~hW!l.!lQ~ges, It is recommended tbat the Congress amond the Federal. 
aid highway law's to autnonZii8:-1~~iund'from the highway 
trust fund for the advance acquisition of rights--of-way for future 
construction of bighways on tho Federal-nid highwav systems and 

~ ---~ch funds be JitIUted. t(dh~_ purcl!lI.se of parcer. more than 2 
years1n advance of construction; and that the present 7-year limite.tion 
on use of Fed~ral funds ler right-of-waY acquisition be continued; 
subject to tho conditious set forth in reoo'llmendation v. 

ii. Magnitiuk-oj revolving fund$ 
Whila State right-of-way revolving funds have been found to be 

helpful, i,:dood, they, aro fo~nd ,only in a hllndfu,t of States and are 
generally madeqllatc In magmtude wben measured III terms of the need. 
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Accordingly, it is recommended tlmt a Federal-aid rev 01 vin~ fund be 
~tnbli.shed in the amount of $300 milliOl', 10 he eslnbli,hcd in 8100 
million increment< over n 3-ymlr period. 

·This amonnt was estimntoo in the followj",; manner; The States 
estimated thnt $1.7 billion co\~d be used ndvRntngoously durin~ the 
nB.x! 5 yenrs tor advRnce acquisition, or approximately $345 million 
annually. These dnll< were ovaluated in Ii;;h! of the recent past por
formance of tho States in conncction with i"t<>rstnte right-or-way 
acquirement nnd the estimnted CBp!1bilitics of the States to go forward 
promptly with nn accolol'Rt.cd right-of-way acquisition program. A 
sum of $100 million annu"Uy tor the next 3 years wns so derived. r t 
is IlSSltmed thnt n(ter 3 YCUl'S the [ulld witi beeomc truly re,'olving in 
the sellse that advanc08 prcviolL..Jy made by it will be l'cpllid tho fnnd, 
ellabliu" it to mako advances (or other projects. 

Tho ~'odeml-aid right-of-way fund wou],1 be availablo for making 
interest-tree advances to the States to be nsed for advance purchases 
more than 2 yenf~ before constrLlction is to commenco. Regulations 
will be formulated whirh will defi .. " how the fund may be usc.d, project 
eligibility, time pc.riods pN"mitled1 repayment to the fund, applica
bility of other l!'edernl-"id reguJ~l.\Ons, Bnd othor pertillent mutters. 
For nn advance acquisition pl'ogmm to be (ully successful, it will be 
necessary to pcrntit J!'odoraJ-nid participution in un the costs of advance 
acquisition and property manngeIIlcllt ineiel"nt"l thereto, with oITscts 
from ront"l iccomas and other rocnipr.s. 
iii. Sources of j unds 

The follow;n;; possible sourceS of funds to finanee ndvance acquisi
tion through tllO Fedeml-aid mechanism nre recommended for con
sid ern tion : 

(1) 'fho higl,wHY trust fund. 
(2) Intray""r loans or ud,'"necs ("om the gcneru.l fund to the high

wav trust fuud dut'iog period when tho nvailllbl~ balnnc"", in tho 
bi~hlVay trust fund IMy !lot be sufficient for thi, purpose. Advances 
or loans so made would not be exempt from the proYisir)Os of section 
209(g), Fodcml-Aid IIigh""ay Act 01 1956, the "Byrd amendment." 
-w. Ooor<linalwn ,,,if" rdJ)calion ass';"lance 

It is recommended t.hat the Stutes be required, as a part of any 
federally financed ad"uuce acquisition program, to provide a full;), 
adequate program dealing with the displacement aud rclocaLion or 
individnals, businesses, nonproH O1·g;uli7.utions, and ["rms. Tho 
advantages of so doing nrc very roal und tangible. 
v. AdminiRtration of the program 

III the OXOOU!iOD o.G!>..e...£.rog'::':'!!.!-i.t i~. suggested that no ad,'a';1ce 
nght-of-wlLY sTJa1TOe acrl'Ufoopnor ro "l, ·1er.st one public hcanng 
and firm establishment of loe"t;on. Nor shal! any advance right-or-way 
be acquired for a (,roject in an nrban are" "nle"" tbe project is deemed 
-to-be.consistent 'nth thl>comprehensi va trnn~port"tion plan developed 
for tho metropolitan area as a whole under the ('ro,>bions of scctinn 134 
of title 23, and section 204 of the DemotlstmtlQn Cities Act. 

The Federal Highw~)' Administration inton,ls to establish priorities 
for the selection of projects (or ~dmnce acquirement, i( tlmt becomes 
necessary as a result of competition for Lho funds available, to favor 
those projects going to construction within a 3- to 5-ycar period. 

-.-~ 
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No adY~t.llce !l1~qaL·,jt-ion lllay he approvod {ut' project.s, the construction 
of which would require. authort,,:ahoB boyond the ldtcst yenr for which 
the interstate hi<rhW:lY progl'.nll i.~; I.ult.horl:wd. 

EBCh St.f1.te wjll rcct'h-c it:, :;;..Ii)\r(' of {::H:h year's fH.lVII.JlCC acqlli~itioll 
funds ba~cd ttpon i\ cOIupo<.;.jrc ~\HCr ft)JoIHUh, pro','idillg it Cflll dcmon
strnta ,,-ithin G nl0nths that. it will usc- Ow funds. 111 that yC~tr. }i'und:-; 
in ex-ress or any Stflt-c':s hced$ durin!; f~ny YC;:Lf will he pookd and 
distributed nceording to criteria c:;t:1bjis'H'~l by t.ho Srcrctu.ry. 

l'RQ1H.EMS ASTICIP.\'J'J-aJ 

It is anti('ipnh:'d t.hn.t ll. guhsbmtinlly ne"", progrlltn or the kind 
recommended in thi, 'tnJy will g"ner"to " few special probl~lllg of its 
own. Muoh new le;::,tl ""thorily ul the Stute level will need io be 
obtained ir the St:t.lc::. arC t.o take. full ad VRUlltgP,; of IH.lvancc ucqLOi:<:jlion 
on F'edcrnl-nid p .. ujccl, ,,·jih Fcdoml funds. AJditio,,~lJy, any sul>sinn
tiBl ndYl\nCC i\(~qlli5t-ion pI'l",gTa!U will se,'iou~jy burden existing Shttc~ 
highway d{'puJ't-mcnt rig-h1.-of·wg,y per",o1l1l('.( ,rho l with (C\V cx('~ptiOllSI 
already nrc working' fl t ~lpf\('ity; in this connect.ion, n. l'ighf..-of.·' ... ·n)' 
training progrnm of appropri:HC design must be -cnr:oul'ug-cd if udVfLllro 
acquisition becomes n rcahty. 

Within tho post few years, mnny S~"tcs han instituted orgnni-
7.ntional and procedural revisions brought about by !to increased 
awareness or mnnitgemeni needs. Sc\'eral hn.vc iHstalled t.he Cri~icnl 
Path ;"felhod or 01 her program cDntrol deyices w p.,sist in the coordin
ation of res.onrces j nnd the: f()rccftstin~ of lonz- und short-rH-ng:e .(';o~t 
a.nd manpower requirements. In most States however) engincering 
operations will need to be ncedcn\tci.l to provide tho IUcfl.ns of goiug 
forwnrd ' ... ·iLh .o.n ad ranee ncquircmcnt prng:ram. Finn..]jy, a. new dimen
siou in inl'Jrm,l highway dcp"rtl1lcllt coordillnl.;on may need to be 
achieved in order to renlize the maximulll beneCtls of the kind of 
program ltC-fo cnvbioned. 

CONCLUSION 

An ndvf\nee acquisit.ion progrnm of rensnnaLlc size is most desirable. 
Cure must be exel"ci'le<i tln.t ndvance nc.quisition is not OVOl'

done; otherwise it call result in future embnrrnssmcni of tbo 
highway rro('rnm. This mllst be stc&df~slly guarded against. If the 
CODc~pt 0 advance acquirement is npplied with wisdom nnd rest.rain t/ 
it will genor.te considerable benefit aod CGn,crve v>tlufiLle highw.y 
dolla.rs. it is belicvc,i th~t such" proper b~lance could be nehlC\'cJ. 
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