
# 36.24 5/5/70 

Memorandum 10-49 

Subject: stud¥ 36.24 • Condemnation (The Right to Take--"More Necessary" 
Public Use) 

One part of the right to take aspect of the condemnation stud¥ concerns 

the r~ht of one person to take property already appropriated to a public use 

by another, whether for the same use or another. This memorandum is concerned 

with the means availabl.e to resolve the conflict when it cannot be resolved 

by the parties themselves. 

Attached hereto as EXQibits III and IV are two lsv review articles 

(Matteoni, The California Roadway--"A More lIeceSSary Publ.ic Use", 20 Hastiugs 

L.J. 551 (1969); Note, Reconciling Compet1gs Publ.ic Claims on Land,68-Colla. 

L. Rev. 155 (1968» providing background tor this topic. We emphasi.e, 

bowever, the following: 

First, "appropriation to a public use" is not synonymous with public 

owership. Property may be appropriated to a public use even though it is 

owned by a private individual or corporation. Conversely, property may be 

owned by a public entity but not "appropriated" to a public use and there tore 

subject to condemnation without a show1ug ot a "more necessary" public use. 

"Appropriation" requires that property either be in actual use for a public 

purpose or held in reasonable antiCipation of a future public need, with a 

bona tide intention of usiug it for such need or purpose within a reasonable 

time. A comprehensive statute dealing with "more necessary" use should make 

the meaning ot "appropriation" clear. 

Second, "more necessary" public use 1s not an issue of necessity at all, 

but instead, involves competing public uses or users where theoretically the 
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property is "necessary" for both the preexisting use or user and the 

displacing ones. Nevertheless, the term is eo widely used that it should 

be retained. 

Finally, California. already has probably the most extensive statutory 

treatment of this rela.tively obscure subject of any state in the country. 

In addition to Sections l2llo(3) and 1241(3) of the Code of Civil Procedure, 

there are a great number of both codified and uncodified sections, establishing 

priorities, either directly or indirectly, and repeeting the directive that 

property already appropriated to a public use may only be taken for a "more 

necessary" use. The staff suggests that the COIIIIldssion recommend repeal of 

Sections l2llo(3) and 1241(3) and those provisions that merely repeat the 

genoral rule, adoption of sections that retain the substance of these sections, 

and retention of those sections that state existing, legislatively declared 

priorities. 

Sections 1240(3) and 1241(3) are not identical--see attached Exhibit I 

(pink)--but, in general, they provide: (1) a statement of the S":lc::3J. rule 

that property approDriated to a public use may be taken only for a "more 

necessary" use; (2) a preference for public ownerShip over private OWIIllrship; 

and (3) a list of certain local public entities from which property may not 

be taken by local public entities of the same type. To replace these sections, 

the staff has prepared Sections 450 to 455 of the Comprehensive Statute (see 

attached Exhibit II (yellow). 

Section l~:;O merely defines "appropriation to a public use" in accordance 

with the existing California Judicial interpretation. Section 451 restates 

the general rule that property appropriated to a public use may only be tslten 

for a "more necessary" public use. Section 452 provides a preference for 

public over private ownership. It is similar to Sections l2llo(3) and 1241(3); 
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however, it goes farther than those sections b,y including all public entities, 

while the former state a preference only in favor of the state, a county, 

city and county, incorporated city or town, Joint highway district, irrigation 

district, or municipal water district (Section 1240(3», transit district, 

rapid transit district, public utility distric~ or water district (Section 

1241(3». It should be noted that the preference is not merely one of 

public ownership over private ownership for the same use, but for any use. 

Thus, for example, an entity may condemn a utility easement not merely to 

perpetuate the utU1t1 use in public ownership but to provide some separate 

and distinct use. Section 453 states a priority for state uses over all 

other uses except as otherwise specifically provided. Section 1240(3) 

presently provides state priority over private ownership and the Property 

Acquisition Law (Government Code Section 15856) provides an absolute 

priority for acquisitions under that statute. The change that would be 

effected by Section 453 seema relatively minor and appears justified on the 

probability that more people will benefit from the state use than from the 

use chosen by the lower governmental authority. Section 454 is not strictly 

speaking a "more necessary" use provision. It does not authorize displace

ment of either existing uses or users, but merely makes clear the ability 

of every condemnor to take property to provide consistent uses, for example, 

the sharing of utility easements, and seema to be a sound policy statement. 

One question remaining with regard to this section is whether it should 

specifically provide that the condemnor has the burden of showing that his 

use is consistent and will not substantially interfere with the preexisting 

use. Section 455 is substantially identical to the last paragraph of 

Section 1241(3). Both sections protect only property in actual use and 
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owned by specific condemnees from specific condemnors. Perhaps the only 

significant type of local public entity not listed is a school district. 

Accordingly, school districts may both take from those listed and their 

property may be taken by those listed, subject, of course, to the general 

"more necessary" use rule. It should be noted that the inclu8:j.on of so 

many local public entities here (the only significant ones that seem to be 

missing are school districts) together with application of the rules stated 

in Sections 452 and 45~ perhaps largely eclipse the general rule stated in 

Section 45l. 

As indicated above, there are a relatively large number of statutes 

in California dealing with the issue of "more necessary" use. There are 

minor differences within the following categories, but these seem to be the 

major types. 
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Type I statutes--declaring that certain uses are "more necessar:~.',' 

The statutes listed below provide specifically that certain public uses 

are "more necessary" than either certain uses or all other uses. The 

staff recommends that no change in these legislatively declared priorities 

be attempted. 

Agri. Code § 4054 (Use of its property by district agricultural association 
"more necessary" than use by any grantee, lessee, or licensee of 
association. ) 

Code Civ. Proc. § 1241.7 (Establishes rebuttable presumption that prior 
park use is more necessary than any other use, with limited exception 
where conflict with state highway:) (*Should perhaps be relocated in 
Public Resources Code or elsewhere.) 

Govt. Code § 15856 (Property Acquisition Law--uses (state purposes) for 
which property acquired pursuant to this Act more necessary than any 
other. ) 

Sts. & Hwys. Code § 30402 (Use by Toll Bridge Authority a more necessary 
use than any other use except railroad uses.) See also § 30401. 

Sts. & Hwys. Code § 31001 (Use by Folsom Lake Bridge Authority a more 
necessary usc than any other use.) 

Sta. & Hwys. Code § 31201 (Use by El Dorado County Toll Tunnel Authority 
a more necessary UBe than any other use.) 

Water Code § 11585 (Water appropriated to public use by state agency prior 
to 7/1/33 is a more necessary use than use by Department of Water 
Recources for Central valley Project.) 

Cal. Stats. 1945, Ch. 1040, § 4.8, p. 2011-2012 (Use of property within 
territorial limits of Mount San Jacinto Winter Park by the authority 
is a more necessary use than any other, except use by the state or 
use by public utility available to the authority.) 

Type II statutes--implying that certain uses are "more necessary." 

The statutes listed below authorize the taking of specific property by 

a specific condemnor for a specific purpose, thereby implying that the 

latter is a "more necessary" use. The staff rcconunends no change in these 

priori ties. 

-5-



Code Civ. Proc. § 121i& (Authorizes removal or relocation of railroad and 
streetcar tracks to accomodate streets and highways and public utili
ties maintained by city, county, or municipal water district.) 

Fish & Game Code § 10685 (State consent to federal condemnation in Death 
Valley for migratory bird reservation.) 

Govt. Code § 39731 (City may take existing ferry system.) 

sts. & Hwys. Code § 103.5 (Department of Public Works may take park property 
for state highway purposes.) But cf. Sts. & Hwys Code § 210.1. 
(Department should attempt to avoid such takings.) 

sts. & Hwys. Code §§i010l,lOl02 (Municipal Improvement Act of 1913--munici
pality may condemn existing public utility facilities.) 

Water Code § 252 (Department of Water Resources may take property dedicated 
to park purposes for state water and dam purposes.) 

Water Code § 22427 (Irrigation district may take any property devoted to 
public use that will become subject to flooding by district project.) 

water Code § 43500(b) (Water District may take property of private owners 
devoted to a public use.) 

Water Code App. § 98-61(7 )(Antelope Valley-East Kern Water Agency "may 
condemn any existing waterworks or system, .•• or any water or 
water rights owned by any person, firm or private corporation.") 

Water Code App. § 112-15(9 )(Bighorn Mountains Hater Agency "may condemn 
any existing waterworks or system, . . . or any w~~er or water rights 
owned by any person, firm or private corporation.") 

water Code App. § 104-ll(9)(Crestline-Lake Arrowhead Water Agency "may 
condemn any existing waterworks or system . . . or any waters or water 
rights owned by any person, firm or private corporation.") 

Water Code App. § 100-15(9)(Desert Water Agency "may condemn any existing 
waterworks or system •.. or any waters or water rights owned by any 
person, firm or private c01'p9ration.") 

water Code App. § 21-5 (Knight I s Landing Ridge Drainage District may take 
from private or public owners property necessary for levee or drainage 
purposes. ) 

water Code App. § 28-16 (Los Angeles County Flood Control District may take 
property for its purposes "from private persons, corporations, recla
mation districts, swamp land districts, levee districts, protection 
districts, drainage districts, irrigation districts, or othar public 
corporations or agencies or districts.") 
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water Code App. § 36-16 (Orange County Flood Control District may take 
property for its purposes "from private persons, corporations, recls
mation districts, swampland districts, levee districts, protection 
districts, drainage districts, irrigation districts, or other public 
corporations or agencies or districts.") See also Water Code App. 
§ 36-2(6). 

Water Code App. § 33-10 (Palo Verde Irrigation District specifically 
authorized to acquire, by condemnation if necessary, the Palo Verde 
Mutual Hater Company.) 

Water Code App. § 43-2(8)(San Bernardino County Flood Control District may 
condemn any property, whether publicly or privately owned, subject to 
flooding by District improvements.) 

Water Code App. § 46-29 (Ventura County Flood Control District may condemn 
any property, whether publicly or privately owned, subject to flooding 
by District improvements.) 

Type III statutes--prohibiting taking by condemnor from particulsr 

condemnee. The statutes listed below prohibita specific condemnor from 

condemning specific property for a specific purpose, thereby implying that 

the former is a "more necessary" use. The staff recommends no change in 

these priorities. 

Fish & Game Code § 1349 (No farm lsnds may be taken for access to fishing 
areas of Pacific Ocean without specific legislative authorization.) 

Cf. Govt. Code § 26301 (County may not take privately owned golf course for 
- use a s golf course.) 

Cf. Govt. Code § 37353 (City may not take privately owned golf course for 
use as golf course.) 

Water Code § 43530 (One water storage district may not take property of 
another water storage district nor of an irrigation district, city or 
county. ) 

Water Code § 60230(8) (Hater replenishment district may not take property 
of any agency having powers to provide for the replenishment of ground 
water. ) 

Water Code § 74554 (Hater Conservation District may not take property 
devoted to cemetery purposes.) 
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water Code App. § 55-5(13) (Alameda County Flood Control and Water Conserva
tion District may not condemn property appropriated to public use by 
any "city and county or muniCipal utility district.") 

Water Code App. § 102-7 (Alpine County Water Agency may not condemn "publicly 
owned property held . • • for the development, storage or distribution 
of water for public use.") 

Water Code App. § 80-10 (Contra Costa County ,later Agency 1JJB.y not condemn 
"publicly owned property held .•• for the development, storage or 
distribution of water for public use.") 

water Code App. § 63-5(13) (Contra Costa County Flood Control and Water 
Conservation District may not take property appropriated to public 
use by any city and county or municipal utility district.) 

water Code App. § 69-1 (Contra Costa County Storm Drainage District 1JJB.y not 
take property appropriated to public use by any county, city or muni
cipal utility district.) 

Water Code App.§ 100-~5(9)(Desert Water Agency may not take from county water 
district larger than 50,000 acres.) 

water Code App. § 96-8 (El Dorado County Water Agency may not take "publicly 
owned property held • • . for the development, storage or distribution 
of water for public use.") 

Water Code App. § 59-26(12) (Kings River Conservation District may not take 
"any property held or used for the development, storage or distribution 
of water for .public use.") 

Water Code App. § 68-5(13) (Marin County Flood Control and Water Conserva
tion District may not take any property "appropriated to public use 
by any existing city and county or public district.") 

Water Code App. § 85-3.4 (Mariposa County water Agency may not condemn 
"publicly owned property held or used for the development, storage or 
distribution of water for public use.") 

Water Code App. § 97-14 (Mojave Water Agency may not condemn "publicly owned 
water rights or property held or used for development, storage or 
distribution of water for public use. It) See also ,later Code App. 
§ 97-13(3). 

Water Code App. § 90-7 (Nevada County Water Agency may not condemn "publicly 
owned property held or used for the development, storage, or distribu
tion of water for public use.) 
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Water Code App. § 36-16 (Orange County Flood Control District may not con
demn any property situated more than 15 miles outside the boundaries 
of the district--absolute prohibition.) 

Water Code App. § 40-2(8) (Orange County Water District may not condemn any 
of the water of the Mojave River or any property in the Santa Ana 
River watershed already devoted to public water purposes or any property 
maintained "for the scientific propagation and study of plant life.") 

Water Code App. § 81- 3.4 (Placer County ,later Agency may not condemn "publicly 
owned property held or used for the development, storage or distribution 
of water for public use. ") 

water Code App. § 48-9 (Riverside County Flood Control and water Conservation 
District may not condemn any property in Orange County devoted to 
"beneficial" use.) 

water Code App. § 66-3.4 (Sacramento County Water Agency may not condemn 
"publicly owned property held or used for development, storage or 
distribution of water for public use, or publicly owned property held 
or used by any flood or reclamation district.") 

Water Code App. § 70-8 (San Benito County water Conservation and Flood Con
trol District may not condemn any property of the Pacheco Pass Water 
District.) 

Water Code App. § 105-6(12) (San Diego County Flood Control District may not 
condemn any water rights appropriated to public use by any existing 
municipal corporation, water district, or other public agency.) See 
also Water Code App. § 105-6(4). 

Water Code App. § 79-5(13) (San Joaquin County Flood Control and Water 
Conservation District may not condemn "any property .•• appropriated 
to public use by any existing city and county or municipal utility 
district.") 

Water Code App. § 74-5(12) (Santa Barbara County Flood Control and Water 
Conservation District may not condemn "any property ••. appropriated 
to public use by any existing city and county or municipal utility 
district.") 

Water Code App. § 51-3.4 (Santa Barbara County Water Agency may not condemn 
"publicly owned property held or used for the development, storage or 
distribution of water for public use.") 

Water Code App. § 60-6 (Santa Clara County Flood Control and Water District 
may not condemn property of any water conservation district within the 
district. ) 
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Water Code App. § 83-65 (Shasta County Hater Agency may not condemn "property 
held or used for the development, storage or distribution of water for 
public use or property held or used by a public agency for the develop
ment or distribution of electric power.") 

Water Code App. § 64-3.4 (Solano County Flood Control and Water Conservation 
District may not condemn "publicly owned property held or used for the 
development, storage or distribution of water for public use.") 

Water Code App. § 111-5 (Tulare County Flood Control District may not con
demn "any property appropriated to public use by any existing county or 
municipal utility district.") 

Water Code App. § 113-8 (Tuolumne County Water Agency may not condemn 
"publicly owned property held or used for the development, storage or 
distribution of water for public use.") 

Water Code App. § 93-8 (Yuba-Bear River Basin Authority may not condemn 
"publicly owned property held or used for the development, storage or 
distribution of water for public use.") 

Type IV statutesurequiring consent of condemnee. The statutes listed 

below are similar to the TYPe III statutes in that they prohibit a specific 

condemnor from condemning specific property for a specific purpose without 

the consent of the condemnee, thereby implying again that the former is a 

"more necessary" use. The staff recommends no change in these priorities. 

(Note: No attempt has been made to list the great number of entities that 

may not condemn property outside its boundsries without consent of the 

affected entity.) 

Fish & Game Code § 1348 (No condemnation of access for fishing Pacific Ocean 
without consent of affected county.) 

Govt. Code § 54341 (Revenue Bond Law of 1941--1ocal agency (city, county, 
etc.) may not condemn state land without consent of affected state 
agency. ) 

Harb. & Nav. Code § 6075 (Harbor district may not condemn land within port 
district, chartered port, harbor improvement district, incorporated 
city or recreational harbor district without consent of affected entity.) 
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Health & Saf. Code § 4741 (County Sanitation District may take land within 
city or unincorporated area of county only with consent of respective 
body.) See also § 4770. 

Health & Saf. Code § 8560 (No railroad, streets, or utility lines may be laid 
across dedicated cemetery >lithout consent of cemetery authority or plot 
owners. ) 

Health & Saf. Code § 33395 (Redevelopment Agency may take property devoted to 
a public use only >lith consent of affected "public body.") 

Health & Saf. Code § 34325 (Housing Authori ty may take property devoted to 
a public use but property belonging to a public entity may be taken 
only with its consent.) 

Pub. Res. Code § 5542 (Regional Park District may not take property of muni
cipal utility district >lithout consent of district.) 

Pub. Util. Code § 30503 (Southern California Rapid Transit District may 
relocate railroad only >lith permission of PUC.) 

Pub. Util. Code § 40162 (Orange County Transit District may relocate railroad 
only with permission of PUC.) 

Pub. Util.Code § 50162 (Stockton Metropolitan Transit District may not take 
property within county or city without consent of respective entity.) 
See also § 50180. 

Pub. Util. Code § 70180 (Installations by transit district in Marin County 
in highways, streets, or parks subject to approval of state or city.) 

Pub. Util. Code § 90402 (San Diego County Transit District may relocate rail
road only with permission of PUC.) 

Pub. Util. Code § 96002 (Santa Barbara Metropolitan Transit District may not 
take property of county or city without consent of respective body; 
district may relocate railroad only with permission of PUC.) 

Pub •. Util. Code §§ 98213, 98214, 98240 (Santa Cruz Metropolitan Transit 
District may not take property of county or city without consent of 
respective body; district may relocate railroad only with permission 
of PUC.) 

Pub. Util. Code App. §§ 6.3, 6.20, 6.22 (Fresno Metropolitan Transit District 
may not take land outside city of Fresno or interfere with other entities 
without consent of affected entity.) 

Sts. & Hwys. Code § 155 (Department of Public Works may not condemn land for 
scenic or historical memorials without consent of affected county.) 
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sts. & Hwys. Code § 32802 (Parking Authority (1949 Act) may not take state 
property without consent of affected state agency.) 

water Code § 11131 (Department of \,ater Resources may not take state property 
for Central Valley Project without consent of affected state agency.) 

Welf. & Inst. Code § 4104 (No public street or railway may be opened through 
property of any state hospital unless Legislature by special enactment 
consents. ). 

Type V statutes--substitute facilities required. The statutes listed 

below permit condemnation by certain condemnors only if substitute facilities 

are provided. In one sense, this implies that the former use is "more neces-

sar,r'; in another sense, it indicates that the property is not perhaps 

"necessary" to the condemnee. In any event, the staff recommends that no 

change be made in these statutes. 

water Code § 11590 (Department of \-Iater Resources may not take public utility 
or state property for Central Valley Project unless it provides substi
tute facilities.) 

water Code App. § 95-3.4 (Amador County water Agency may not take publicly 
owned property held for development of water for public use without con
sent of owner unless suQstitute facilities are provided. But cf. 
§ 3.4 also requires finding of "more necessary" use.) 

water Code App. § 99-3.4 (Kern County ,later Agency--same as Amador County 
liater Agency. ) 

water Code App. § 86-3.4 (Sutter County Water Agency--substantially same as 
Amador County Water Agency--also prohibits taking from privately owned 
irrigation company.) 

water Code App. § 84- 3.4 (Yuba county Water Agency--same as sutter County 
Water Agency.) 

Type VI statutes--court finding that "more necessary required. " The 

statutes listed below provide in part that a specific condemnor can condemn 

property already devoted to a public use but only upon a finding of court of 
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competent jurisdiction that the taking is for a "more necessary" public use. 

These prOVisions are redundant and the staff recommends that they be repealed. 

Pub. util. Code 
hazards) 

§ 21635 (Department of Aeronautic&--to remove airport 

Pub. Util. Code § 28953 (San Francisco Bay Area Rapid Transit District) 

Pub. Uti1. Code §40l62 (Orange County Transit District) 

Pub. Util. Code § 70162 (Transit district in Marin County) 

Pub. Util. Code § 100131 (Santa Clara County Rapid Transit District) . 

Pub. Util. Code App. 3, § 6.6 (West Bay Rapid Transit District) , 

water Code § 251.1 (Department of ,later Resources for state water and dam 
purposes) 

water Code § 11583 (Department of Water Resources for Central Valley Project)' 
See also § 11584. 

water Code § 60230(8)(Water Replenishment District) 

water Code App. § 55-5(13)(Alameda County Flood Control and Hater Conservation 
District) 

water Code App. § 102-7 (Alpine County Water Agency) 

Water Code App. § 95-3.4 (Amador County water Agency) 

Water Code App. § 63-5(13)(Contra Costa County Flood Control and water 
COnservation District) . 

Water Code App. § 69-7 (Contra Costa county Storm Drainage District) 

Water Code App. § 72-7 (Del Norte County Flood Control District) . 

Water Code App. § 96-8 (El Dorado county Water Agency) 

Water Code App. § 47-7 (HUmboldt County Flood Control District) 

Water Code App. § 99-3.4 (Kern County Water Agency) 

Water Code App. § 62-5(12)(Lake County Flood Control and Water Conservation 
District) 

Water Code App. § 92-3(f){Lassen-Modoc County Flood Control and Water Con
servation Distrir.t);., 

or 
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Water Code A~. § 68-5(13)(Marin County Flood Control and Water Conservation 
District} 

Water Code App. § 85-3.4 (Mariposa County ,later Agency) 

Water Code App. § 97-14 (Mojave Water Agency) 

water Code App. § 52-6 (Monterey County Flood Control and l'later Conservation 
District) 

Water Code App. § 61-6 (Napa County Flood Control and Water Conservation 
District) 

Water Code App. § 90-7 (Nevada County Hater Agency) 

Water Code App. § 81-3.4 (Placer County water Agency) 

Water Code App. § 88-3(f)(Plumas County Flood Control and Water Conservation 
District) 

water Code App. § 66-3.4 (Sacramento County Hater Agency) 

Water Code App. § 70-8 (San Benito County Water Conservation and Flood Control 
District) 

Water Code App. § l05-6(12)(San Diego County Flood Control District) 

Water Code App. § lOl-15(9)(San Gorgonio Pass Water Agency) 

Water Code App. § 79-5(13)(San Joaquin County Flood Control and Water Con
servation District) 

Water Code App. § 49.6 (San Luis Obispo County Flood Control and Water Con
servation District) 

Water Code App. § 74-5(12)(Santa Barbara County Flood Control and water 
Conservation District) 

water Code App. § 51-3.4 (Santa Barbara County water Agency) 

Water Code App. § 60-6 (Santa Clara County Flood Control and Water District) 

water Code App. § 91-3 (Sierra County Flood Control and Water Conservation 
District) 

Water Code App. § 89-3 (Siskiyou County Flood Control and water Conservation 
District) 

water Code App. § 64-3.4 (Solano County Flood Control and Water Conservation 
District) 
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Water Code App. § 86-3.4 (Sutter County Water Agency) 

Water Code App. § 82-3(f)(Tehama County Flood Control and Water Conservation 
District) 

Water Code App. § 111-5 (Tulare County Flood Control District) 

Water Code App. § 93-8 (Yuba-Bear River Basin Authority) 

Water Code App. § 84-3.4 (Yuba County Water Agency) 

TYPe VII statutes--authority to condemn property devoted to public use. 

The statutes listed below provide specific condemnors with general authority 

to condemn property for certain purposes "whether that property is already 

devoted to the same use or otherwise." These statutes do not always speci-

fically mention the "more necessary" use issue but the staff believes that 

these general provisions are all subject to the "more necessary" use rule. 

The point is, however, far from clear and the staff recommends that, at a 

minimum, the Comment to Comprehensive Statute Section 451 indicate that the 

rule stated there prevails over these general statements of condemnation 

authority, or alternatively that these provisions be repealed. 

Harb. & Nav. Code § 6296 (Port districts) 

Harb. & Nav. Code § 6896 (River port districts) 

Pub. Res. Code § 5542 (Regional Park District) 

Pub. Util •. Code § 12703 (Municipal Utility District) 

Pub. Util. Code § 16404 (Public Utility District) 

Pub. Util. Code § 25703 (Transit district in Alameda or Contra Costa counties) 

Pub. Util. Code § 28953 (San Francisco Bay Area Rapid Transit District) 

Pub. Util. Code § 30503 (Southern California Rapid Transit District) 

Pub. Util. Code § 40162 (Orange County Transit District) 
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Pub. Util. Code § 50162 (Stockton Metropolitan Transit District) 

Pub. Uti!. Code § 70162 (Transit district in Marin County) 

Pub. Uti!. Code § 90402 (San Diego County Transit District) 

Pub. Uti!. Code § 96002 (Santa Barbara Metropolitan Transit District) 

Pub. Util. Code § 98212 (Santa Cruz Metropolitan Transit District) 

Pub. Uti!. Code § 100131 (Santa Clara county Rapid Transit District) 

Pub. Uti!. Code App. 2, § 6.3 (Fresno Metropolitan Transit District) 

Pub. Util. Code App. 3, § 6.6 (West Bay Rapid Transit District) 

Sts. & Hwys. Code § 27166 (Bridge and Highway District) 

Water Code § 71693 (Municipal Water District) 

Cal. Stats. 1941, Ch. 52, § 3(6), pp. 685-686 (Monterey Peninsula Airport 
District) 

water Code App. § 55-5(13) (Alameda County Flood Control and water Conservation 
District) 

Water Code App. § 98-61(7) (Antelope Valley-East Kern water Agency) 

Water Code App. § 112-15(9) (Bighorn Mountains Water Agency) 

Water Code App. § 63-5(13) (Contra Costa County Flood Control and Water 
Conservation District) 

Water Code App. § 69-7 (Contra Costa County Storm Drainage District) 

Water Code App. § 104-11(9) (Crestline-Lake Arrowhead Water Agency) 

Water Code App. § 72-7 (Del Norte County Flood Control District) 

Water Code App. § 58-3 incorporating by reference Pub. Uti!. Code § 16404 
(Donner Summit Public Utility District) 

water Code App. § 47-7 (Humboldt County Flood Control District) 

Water Code App. § 62-5(12) (Lake County Flood Control and Water Conservation 
District) 

Water Code App. § 28-2(6) (Los Angeles County Flood Control District) 

Water Code App. § 110-650 (Madera County Flood Control and Water Conservation 
District) 
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Water Code App. § 68-5(13) (Marin Oounty Flood Control and Water Conserva
tion District) 

Water Code App. § 52-6 (Monterey County Flood Control and Water Conservation 
District) 

Water Code App. § 61-6 (Napa County Flood Control and ,later Conservation 
District) 

'liater Code App. § 56-3 incorporating by reference Pub. Uti!. Code § 16404 
(Olivehurst Public Utility District) 

Water Oode App. § 48-9 (Riverside County Flood Control and 1-later Conservation 
District) 

Water Code App. § 70-8 (San Benito County Water Conservation and Flood 
Oontrol District) 

Water Code App. § 43-2(8) (San Bernardino County Flood Control District) 

water Code App. § 105-6(12) (San Diego County Flood Control District) 

Water Code App. § 101-15(9) (San Gorgonio Pass Water Agency) 

Water Code App. § 79-5(13) (San Joaquin County Flood Control and Water 
Conservation District) 

Water Code App. § 49-6 (San Luis Obispo County Flood Control and Water 
Conservation District) 

Water Oode App. § 87-3(8) (San Mateo County Flood Control District) 

Water Code App. § 74-5(12) (Santa Barbara County Flood Control and water 
Conservation District) 

Water Code App. § 60-6 (Santa Clara County Flood Control and Water District) 

Water Oode App. § 111-5 (Tulare County Flood Control District) 

Water Code App. § 46-7(8) (Ventura county Flood Control District) 

At the June 1970 meeting, the Oommission should consider the suggested 

sections relating to "more necessary" use and determine what action should 

be taken in this area. 
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Respectfully submitted, 

Ja ck 1. Horton 
Associate Counsel 



I 1240. Prowl,. •• ~J'" 1o .. tlk •• 

Tile prl.ate Pl'OpC)<ty whloh m8J be taken andor tbl. title Indlldes: 
1. Pr;vot. prop.rly. 
1. All real Propertl beloolll1{ to anl penon; 
2. State lani,,: exetullon. 
2. Land. belonglnll to thl. .tato. lncludln~ tide and subln.rled land.. not 

wltbln the eorporale limits. or any eit,., or city ond county. or to any eouDt7t In~ 
COl"pofftted cUr. or dty a:vI county, village or ~(]wn. net approprlatl"!d to some publle 
U80 ; provlded~ tha~ an It • ... :"! 6th p..nd 36th sections, both surveyed and un .. 
mrverod. owned b;r t!le .tat. or Ibe Unltod Stat<. ... wblch mAY now or may he .. • 
after be Jne]udcd wltbtn the exterIor ooundn.riCi of· a. national ~M·ntlon, or or 
R I"ClSCrve, or within the exterior bo"Jndanes of lands 'Vlthdrawn from p1.1bUe entl7t 
.ball be and hereby are wIthheld from the """ration of thl. tItle and 'hall .... t 
be (Ondc-DlDed IlB against the stat~ Ot tbe- UDited States ; '. 8. P .... !H!rly appropriate' to publlo •••• 

8. Property npproptlated to public U50; but • .,.,h property shall not bo taken 
U!;_ for a mo .... _arl pnbUc 'J80 than that t«> whleb It b .. ol .. 001 been 
appropriated; provided, tbat ..... b.re .bY 8ucb property has been BO B",>roprlated 
by anr Indlvldual. firm or private corpora!!on. tt .• """ thoroof for a st.te hlghw8J 
or a pubUc street or hlghway t)t tile state.. nr a count" dty and county, o~ In
corporated city or town. Jolnt bl,bway dlotrlct, or tho use tooreo! by tho atate 
or a counti. <ttt and county. Ineorporal<ld city or to",n. Jotnt hlgh,.ay dlotrld, 
or Irrigation or munlclpal· water dIstrict. for tho samo pUblic pu.,,,,,,c to whlCb 
It ha. been &0 appropriated. or for nny other pabl!o purpol!(! sball be deemed 
more n('CeSSIlr:r uses tban the publ1<!' USc to \vhi(!h such propcortr has sln.-'sd, been 
appropriated; and pmvldea furth"r. that ",hort property already approprIated 
to a pubUc II"" or PIll'JXlSC. by any p!!l'S(Ill, finn or prl.ate corpora U.n. to sought 
to be taken b7 the otat •• a county, cltl and counly. Incorporate'll city or t ...... n. 
joint blghway dlstrld, Irrlgatlon or mURlell,al wo!er district. lor anoth.r public 
..., or purpose, "'bleh J. con.lltent with tll. contlnnnnce of Ibe use of 8uoh 
property or .... me purti.n thereof tor. s.,cb exIsting purpose. t. the .am. extent 
.1 l\1ch Pl"OpCrtl 1s then oHCd, or to n. lcss_ Of .OOdiriOO extent. then tbr rb::ht to· 
use Buell property fot sueb p:roJlOS~d pubUc purpose., In common wi tb sueh .other 
use .,r purpose. eutu:!:t" ail then exlsUng, or to a leas or mod Ifled elttcnt, mA)' be 
token by the stnte. tmch countl~ city und counfy, 1neorpo.rat('d city I}'r to"'n. jolnt 
hlghwQ,.· dIstrict. Dr Irrigation or municipal wnt .. r d\f!ttict. nnd the court mQ' 
fix the ~nn8 am} oondlUon8 upon whitb such pro~rtl roay be 80 tbk~n, aoo the 
Dmflncr and extent of the use i'herro( for each of snrn public pnrpOfC!'S, anc:I m81 
Gn!<'r toc- ~mo'r.\5.1 or rclocntloh. of any !ltrUctl1['{!l2:, or Improv .... ments therein or 
thereon. 80 tnr a. may be requIred by ."rb "'lOmon U"", nut pr.per~ ftpproprlaled 
to t~ usc of any ooanty, dty and roUllt,f. :incorpornted city or town1 or municipal 
",·nter districtj may not be tnken by any otht,t county. city and county, Incorporatedi 
oity or town. or muuld,,,,l water dlstrlo!. "hil" such PI'O\>crty I. g. Ipproprlatod 
and uscd for the public rurpu ... for ",hleb It ha. been SO 81>proprlotoo. 

4. Irrigation dllt,lot properly. 
4, l'roperty &Jl!)roprlatod to 11111 pUblic noo by any IrrlgatJon dlstrlct. mllY be 

takt!-n by another 1rr:g:\Uon district tor ftHOUWr public use and Tlurpofol{\ whl(:'b J8 
oeonslstf.l'nt ""Uh tbc nse ot such property tor il!t1ch (!'xlf'Ung purpOl!ll"fl to the 11801(' ex~ 
te-nt as BUch JlrOl:terty js tben uS<'d; pro'Jldcd, nUll the 11gbt t.o ~ueb lim!tt!d use in 
common stiRn include tbe riGht to ~nlar)Ce. ehan(:Q or lmproyc the pro['l(·rty f;j) takeD: 
provided turtlwr, tbat such enlargement, thnIl~ Dr impMvcmC!nt sbuH not inter
fere with the original U8U or any ~nrl exlenslon 01" ('nlllrgcm~nt ot !5ucb usc. 

tI. rubllo .!lllly f .. ~ ... 'I ... aod property. 
II, Franchi"". for any p',bllc lltlllty. Rnd all klndol of property o! an1 natnre 

wbataocl'r.r- used, either during the exlstenee ot or at the wrmlnatton of BaJd 
traDcbl..,. to sur>PlY oDd furnJah tho IiOrvlce ot such pUblic utlltt,. but auob Iran
chI .. or proporty sball not be token e1ccpt for & mOl't! ncccsaal'1 publIc UBO. 

, 
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CODE OF CIVILp'ROCEDURE § 1240 
. 6. RIIM. of way. 

6. All rlghllo-of·way for an;, and ." 1M purpos.. me.Uoned In SectIon 1238, 
and abY .RDd all .truc-tuft'S and Improvements on, Q.wr~ 8.m"068 or- aloDIIi' Hudl 
rJcbt!KIf·wa, •• "d th.lands held or us.a In "".n<>ellon therewIth ahall be .ub~ 
to be COIUX!cted wttb l erossed, -or intersected b:r or embraced wlthln any otbtr 
rJrbt..()t~W4Y or improvements. or- strw!turel tbcrt'OD. Tbey sball 11.110 be subject 
to a lim! led use, In common w1t.h the OWller thcreotf when necel>S&.ry; but aueh 
~ croasingB, Jnte.Nt..'-CUons:. anf] conll{\(!t.i:ons shall be made in manner moISt rom .. · 
patlble with tba areatest plIblle bell<!!lt and least private injury. 

1. Privott proporly .ot ." ..... rat .... 
. T. A" el ...... of private properly ""t ellumerated m., be lalreD for publie use. 
WOOD,uch taking Is a"tborJ..a b11.w • 

.8. ConcfemaltJOn of State- property. 
8. Proceed1ng. to condem n hwdl'l behmglng to thls 8tat~ are bereby I.ntborlzcdJ 

aDd must be malntflJned and conducted in tho RaJne manner al ara other (!ondemna .. 
tlOD proceedlngs pro,'ldcd for in thls Utle; "x~t, tbat Jn sneb pr<l<!OOolngs tbe 
autBmonG alld a COPT of the complaint must be acned on the Gov~rnorJ Attcrne7 
GellCl'aI, ana • • • the State r .... nda Commlssi<>n of thls atate. 

• 1241. P ...... qyl.lt" 
Before propert7 .an bs !,Iken. It muat appear: 
1. That the use to wbich It I. to be npplled I. a use authorl!od b7 law. 
2. That tbe laldn, I. neces ... .,. to 8Ueh use: proylded, wben tbe board' of • 

.... ltal'1 district or tbe board of dlreelon of an Irr~tkJn di8trlct. of • t .. ...tt 
district. of ... pld traDilt district, "f a public nUllt)' 4Iatr .. t, of a eounl7 ...,ltatlGa 
dJatrlct. or of a "aier dlltrlct· or tbe legislative body of • <»unt7. dtJ lUI<! _17. 
01' all Inc:orpo .. !td citr or town, Or the governing board ot a scl1oo1 district •• hal~ 
bY reeoIutlon or ordlDallee, adopted br ,""Ie of two·thlrda of aU Its memben, bave 
found alld determined tbat the publk! lnte ... t and n"""""lty Wlul", tbe 8l'01ulBltion, 
oonltructlon or completion, by onch county, cUr and county. or Incorpo .. ted eJ17 
or town, or lChool dIstrict, or sanltnr" frrigatlQiJ. transit. rapJd tra.nsit. publle uti .. 
117. counq .... lfaUon. or w»ter district, of any pl'<Jr...oo public uUllty. or an;, public 
Impr .......... t, and Ibat tbe /ll'O[lerty described In sucb resolUtion o •• rdlnanoe II 
neee.su1'7 thereto:f, IUiI!b rewlutlon or ordlnaJJ(:!e shall be eonriusive evidence: (8) of 
the public nccooslty of ouch propo..ro public nUlI!y or pubUc Improvement; (h) that 
.ueh propertr '" n ....... .,. therof!) •• and (0) that such proposo1 public uUllty or 
publ~ Improvement'" plannro or 1oeale<! In the Ul"nne' which \\'lll be most eom· 
patlble wHb the greatest pubUc good. and tbe I ••• t private Injury: provided. that 
IIIId ",soilltion or ormaanee sllnll not 110 Bueh too.luslve .vlden"" In 1M "".. of 
tbe taking b)' any count1~ city and count", or Jncorporated cit, or town, or 8ChooJ 
dbtrlct, or .. nltary, IrrlgaUon, trnnBlt, rapid lran,lt, publle utility, ceuntf """Ita
tlon, or water district, ot propertr I ... ted outsJdc ot tbe terrltodol llmlts tbenol'. 

3, If already appropriated t<> some pl)bllc lise. tbat the public use of .. h1ch It II 
,to be applied I •• mo~ »ece5o.lliary pubUc use; provided, that wheN' luch propertJ 
has beeJl80 apPI'O!,rt.ted by Mny Jndl.laual, IlrDl or prIvate cerporaUoll tbe use 
IMreo! foi a public ..... et or highway or the ~tate •• county. eity and counl7. 01" 
_OJ' Incorporated clty or town, or Joint highway district, or tbe uoe !be_I by tbe 
State, a countYt city and CGunt1, or iUly Incorporated cu.y or town. cr joint high
wq distrir.t. or a municipal ""Iter district or on irrigaUon district, a transit dl. 
trlct, a rapid lranslt di,trlo!, " publle utility district, or a water district for tbe 
.. m~ pu""""",, to wblch it bo. ]""'" .pJ>roprl"~d or for any public pu""""" •• hall 
be deemed " more Ii.":"",,nry u"" than tbe public uoe ton-bleb luch property bu 
been eJrt'ad,y appropriated j and provided, further, that property ot ant eharacter~ 
whether already approprJated to public use or not, including an rights ot any na
ture In wAter, owned by nny person, finn or private oorporaUon mAY be taken by a 
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CODE OF CIVIL PROCEDURE § 1241 

connt1. cIty and county, Qf any int"OrJ)otated cIt.y or town or br 8: munlefpal water 
dl8trlc~ 01." an irrl,atlon djatricr, a transit diBtrilot, a r,_pld tran.slt dtstrlet, a pubUc 
utllltT dl.trkt, or a water dlstrlo!. for the pu!'P080 of .upplylng waler, or electrioll1 
tor power. Ughtlna: or healing purposes to I'Uch oCOUtltl~ dty and COUDtJ, or In· 
CM'POrated elt1 or town, or numlclPllt water district, or an Irrigation dlM1ict, • 
traDli1 district. a rapid transit district, a ImbUe utility district, or a water district, 
or the IIlhabltante tbereot. Qr tor tM purpose or lup"lylng an, other publ .. utility, 
or for an, olher public u •• , And Buch toklng may lie made, either to turnlab a 
oeparate aDd dl.tlnct luppl1 of such waler. ond .ucb electricity !or power. light
Ing 01' heating purposes, ur to provide tor Rny 811coh separate and dl,Unct othe~, 
public utility or other public use; to furnlsb ouch. supply or provide tor anr ... eII 
other publie utiUt1 or oth~r pubU-c use in conjunction with ans other supply or 
with any other public utUlly Ot' other pub1i< .se Ibot may have been theretofore 
provided tor or tbat may thereafler he p.ovlded tot In "" supplying or prov!dluC 
for such county'. cit)' and eountYl or incorporated cit:" or lGWD. or municipal water 
dlatrlet or an Irrigation dlstrlet, a Iranslt dlstr!e!, " rapid transit dlltrte!, a public 
ol.llltr district, or a water distrld, or the Inbabltants the.".t; or l~ eOnjunetloa 
with any other supply or with aay other public utlllty or other ,public use that mQ' 
haft been theretofore determined upon or that may thereafter be determined UpOD 
In accordarn:e with law by tb. people of any luch <GUDIy, city and eouol1. Inco.,.... 
rated cl,y or town or municipal water district or an IrrlgaUoo dlatrkt, a Itanllt 
dlstrlct, a rapid transit dlIltrlct, a pubUc utiUljr district, or a warer dlatllet. Notb
inti herein contained .hall be ron,trued •• In AI\!' wn, limiting .uch rtl!bto .. may 
be IheD by 81\!' other law of thl. Statc tn rountles, clU .. and count .... !nco."..roted 
cUt .. or tOWIlJi or mUnicipal wator districts or Irrigation dl.trlcto, transit dlatrleto, 
rapid lronslt districts, public uUllty dIstrict •• or water dl.trlcte. 

But private prop;,rty appropriated to the 0 .. ot any county •• U), and rouDI)', 111-
oorporated eltl or town, or municipal ft'ater district, or Irrigation district., or tranllt 
dlatrkt, nr rapid transit <lIstric!, or publle utillty dlOiriot, or ""'tor district, mar • 
DOt be taken by any other county, rJt.Y and t'Ounty. incorporated cltr or_ town. or 
lIIuDlclpol district, or Irrigation district. or transit dwtrlct. or mpld transit district, 
or public utility district. or water district, while sn.b property Is 110 ai>J>roprtntod 
and ullod tor the public purpo"". tor wbleb It h .. been .. appropriated, 
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Memorandum 10-49 EXHIBIT II 

Division 4 - The Right to Take 

Chapter 8 - More Necessary Public Use 

COMPREHENSIVE STATUTE § 450 

Staff recommendation 

CHAPrER 8. MORE NECESSARY PUBLIC USE 

§ 450. "Property appropriated to a public use" 

450. As used in this chapter, '~roperty appropriated to a 

public use" means property either already in use for a public 

purpose or set aside for a specific public purpose with the 

intention of using it for such purpose within a reasonable time. 

Comment. Section 450 defines "property appropriated to a public use" 

in accordance with prior California decisions. See East Bay MuD. Util. Dist. 

v. Lcdi, 120 Cal. App. 140, 155, 8 P.2d 532, 538 (1932). See also Deseret· 

Water, Oil & Irr. Co. v. State, 161 Cal. 141, 138 P. 981 (1914). It should 

be noted that property ~ be appropriated to a public use even though it 

is owned by a private individual or corporation. Conversely, property may 

be owned by a public entity but not be so appropriated. 
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Memorandum 70-49 

COMPREHENSIVE STATUTE § 451 

Staff recommendation 

§ 451. Property appropriated to a public use may be taken only for more 
necessary use 

451. Property appropriated to a public use may be taken by 

eminent domain only for a more necessary public use. 

Comment. Section 451 retains the general rul.e formerly set forth in 

Code of Civil Procedure Section 1240(3) and repeated elsewhere. This rule 

prevails over the general authority granted elsewhere to particular condemnors 

to condemn property "whether the property is already devoted to same use or 

otherwise. " See,~, Harb. & Nav. Code § 6296. Procedurally, the burden 

falls on the condemnee to raise the issue and prove that the property sought 

to be condemned is already appropriated to a public use. Having done so, 

the burden is then shifted to the prospective condemnor to prove that the 

use for which the property is sought is "more necessary" than that to which 

it has already been appropriated. 
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Memorandum 70-49 

COMPREHENSIVE STATIJI'E § 452 

Staff recommendation 

§ 452. Use by public entity more necessary than use by other persons 

452. Except as otherwise provided by statute: 

(a) Where property has been appropriated to a public use by 

aQY person other than a public entity, the use thereof by a public 

entity shall be deemed a more necessary use than the use to which 

such property has already been appropriated. 

(b) Where property has been appropriated to a public use by 

a public entity, the use thereof by the public entity shall be 

deemed a more necessary use than aQY use to which such property 

might be put by aQY person other than a public entity. 

Comment. Section 452 is similar in substance to former Code of Civil 

Procedure Section 1240(3), except that Section 452 embraces all public 

entities. Thus, for example, Section 452 includes school districts which 

formerly were not included. 

The preference under Section 452 is not merely one of public ownership 

over private ownership for the same use but includes aQY use. Thus, for 

example, a public entity mBlf condemn the easement of a privately owned 

public utility not merely to perpetuate the utility use in public ownerahip 

but also to provide some separate and distinct use. The introductory clause 

recognizes that specific exceptions may be legislatively declared elsewhere. 
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Memorandum 70.49 

COMPREHENSIVE STATUl'E § 452 

Staff recommendation 

Cf. Govt. Code §§ 26301 (county may not condemn existing privately owned 

golf course), and 37353 (city may not condemn existing privately owned golf 

course) • 
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Memorandum 70-49 

COMPREHENSIVE STATUTE § 453 

Staff recommendation 

§ 453. Use by state more necessary than other uses 

453. Except as otherwise provided by statute: 

(a) Where property has been appropriated to a public use by 

any person other than the state, the use thereof by the state shall 

be deemed a more necessary use than the use to which such property 

has already been appropriated. 

(b) Where property has been appropriated to a public use by 

the state, the use thereof by the state shall be deemed a more neces

sary use than any use to which such property might be put by any 

other person. 

Comment. Section 453 broadens somewhat the general rule stated under 

former Code of Civil Procedure Section 124c and Government Code section 

15856 (Property AcquiSition Iaw). Section 124c formerly provided a state 

priority over private ownership and Section 15856 provides an absolute 

priority for all acquisitions under that statute. Section 453 embraces 

state acquisitions under other authority, most notably by the Department 

of Water Resources and the Department of Public Works, Division of Highwayt;. 

The exception clause recognizes that specific exemptions may be stated 

elsewhere. E.g., Health and Safety Code Section 8560 (no street may be 

laid across existing cemetery without consent of cemetery authority or 

plot owners). 
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Memorandum 70-49 

COMPREHENSIVE STATUTE § 454 

Staff recommendation 

§ 454. Taking for consistent use 

454. (a) Property already appropriated to a public use my 

be taken by eminent domain for a public use that is consistent with 

the use to which the property is already appropriated. 

(b) Except as otherwise provided by statute, when property is 

taken under this section, the court my do any of the following so 

far as may be required for such COlIIIIOn use: 

(1) Fix the terms and conditions upon which the property may 

be taken and the IlBDOer and extent of its use for each of the uses. 

(2) Order the removal or relocation of any structures or 

improvements on the property. 

Comment. Section 454 is not strictly speaking a more necessary public 

use provision since it contemplates joint use without undue interference 

with the preexisting use. 

Section 454 is based on former Code of Civil Procedure Section 1240(3). 

It differs from Section 1240( 3) in two respects. First, it perm! ts a 

taking by any person while Section 1240(3) applied only to certain desig-

nated public entities. Second, it permits only common uses which are con

sistent with the existing use while Section 1240(3) appeared to permit 

displacement. However, displacement under Section 1240(3) was permitted 

only by entities which, by other portions of Section 1240(3), were granted 

the power to displace completely the condemnee, and this aspect of Section 

1240(3) is retained in Section 452. 
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Memorandum 70-49 

COMPREHENSIVE STATUTE § 455 

Staff recommendation 

§ 455. Property appropriated to a public use by cities, counties, or 
certain special districts 

455. Notwithstanding Section 451, property appropriated to the 

use of any city, county, municipal water district, irri~tion district, 

transit district, rapid transit district, public utility district, or 

water district may not be taken by eminent domain by any other city, 

county, municipal water district, irrigation district, transit district, 

rapid transit district, public utility district, or water district 

while such property is so appropriated and used for the public purposes 

for which it has been so appropriated. 

Comment. Section 455 is substantively identical to the last paragraph 

of former Code of Civil Procedure Section 1241(3). 

Section 455, like its predecessor, protects the property sought only 

if it is in actual use. Moreover, it protects property owned by these 

specific condemnees only from these specific condemnors. Thus, for example, 

a city may not take from a rapid transit district, but a school district 

which is not listed may take from those listed and their property may be 

taken by those listed without regard to these provisions (although the 

general rule stated in Section 451 would still apply). 

-7-


