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# 36.22 4/23/70
Memorandum 70=38
Subject: Study 36.22 - Condemmation (The Right to Take--Public Necessity)

BACKGROUND
The right of eminent domain is an inherent attribute of sovereignty
and the constituticnal and statutory provisions merely define and limit its

exercise. There are two constitutional limits on the exercise of the power:

(1) “Just compensation" must be paid for the property taken or damaged.
(2) The property must be taken for a "public"--as distinguished from
a "private”--use.
In addition to the "public use"” limitation on the right of eminent
domain, there is the statutory requirement of "necessity." "Public use”
and "pecessity” are distinct concepts and the distinction is significant
because "public use" is always a justiciable igsue while "necessity” often

is not.

Public Use

"Public use" ag an issue in a condemnation proceeding refers to the
actual or intended use of property for a public purpose and is a condition
precedent to the exercise of the power of eminent domain. Thus, the possible
"public use" defenses include:

(1) Condemmor not authorized to condemn property for the designated use.

This 1s a guestion whether there is statutory authority for this condemnor
to condemn property for the particular use and, if so, whether the statute
or the particular application of the statute is constitutional.

(2) No intent to put the property to the designated use. This defense

requires affirmative allegations of and proof indicating "fraud, bad faith,
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or sbuse of dlscretion in the sense that the condemncr does not actually

intend to use the property as it resolved to use it." People v. Chevalier,

52 Cal.2d 299, 304, 340 P.2d 598, 601-602 {1959). The pertinent intent is
the intent at the time of taking since "property acquired in fee simple

by a public body for a particular public purpose may nevertheless be
diverted to another use. . . . When the judgment in the condemnation case
became final plaintiffs were divested of all interest in the property
regardless of the purpose for which the property might later be used."”
Newport v. City of Los Angeles, 184 Cal. App.2d 229, 239, T Cal. Rptr. 497
(1960).

(3) Lack of intent to use property within reasonsble time. The

Commission will consider this aspect of the right to take--"future use"--as
a sgeparate matter.

(4) Property taken in excess of that required. This aspect of the

right to take--"excess condemnation"-- will be considered as & separate
matter.

(5) "Substitute" ccndemnastion. This will be considered as & separate

matter.

Necessity

The issue of "necessity” is concerned with such matters as when and
where the improvement will be made and what property interests will be taken
for 1t. A separste matter-«-to be considered at a subsequent meeting--is the
"more necessary public use" problem.

Californis statutes limit the exercise of the right of condemnation to
the taking of property that "is necessary to such [“"authorized by law"] use"
{Code Civ. Proc. § 1241(2)), and to the taking of land or rights of way when
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the proposed public use is located in a manner which will be "most compatible
with the greatest public good and least private injury" (Code Civ. Proc.

§ 1242 on land and Code Civ. Proc. § 1240(6) on rights of way). If the property
to be taken is not land or rights of way, the statutes do not limit the right

of condemnation by requiring s proper location of the proposed public use.

The matter of whether an interest greater than an easement may be taken is
covered by Code of Civil Procedure Section 1239, which, in effect, permits

any public entity to teke a fee if it adopts a resolution that the taklng of

a fee is necessary. Attached as Exhibit ITI are the pertinent provisions
referred to above.

By statute, the resclutions of many condemnors are mede conclusive
evidence of necessity. Oee attached Teble VI. ¥You will note that, for all
practical purposes, state takings are subject to m conclusive presumption
of necessity. In addition, subdivision (2) of Section 1241 of the Code of
Civil Preocedure provides that a resolution of necessity adopted by two-thirds
of the governing body of a county, city, school district, irrigation district,
sanitary distriet, tramsit district, public utility district, rapid transit
district, or "water distriet" is conclugive evidence:

{1) of the public necessity of the proposed improvement,

{2) that such property i1s necessary therefor, and

(3) that such proposed improvement "is planned or located in the manner
which will be most compatible with the greatest public good, and the least
private injury."

The rescluticn is not conclusive if the property is located outside the
condemnor's territorial limits.

Other statutes meke the resolution conclusive with respect to cther
types of locel public entities. See Table VI attached.
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Where the resolution is conclusive, the issue of necessity is not
Justiciable even when facts constituting fraud, bad faith, or abuse of

discretion are affirmetively pleaded. See extract from People v. Chevalier,

52 Cal.2d 299, 240 P.2d 598 {1959) (Exhibit I attached).

There is little doubt but that the vast majority of takings are now
covered by the conclusive resolution provisions. Reference to Table VI
{attached) indicstes, however, that there are a number of condemnors whose
resolution is only "prima facié" evidence of necessity and a number of
condemnors whose resolutions are not even prima facie evidence. (However,
this latter class of rescluilon probably would be given the effect of &
presumption affecting the burden of proof by Evidence Code Section 664--
presumption that official duty regularly performed. )

It is possible that some of the various types of districts that afe
involved with the use of control of water would he given the benefit of a
conclusive presumptlon of necessity by giving a broad constructicon to the
phrase "water district" in subdivision (2) of Section 1241. Table VI does
not, however, sttempt to indiecate the extent to which the conclusive
presumption might be extended to distriets other than those specifically
designated as "water districts."

Where the resclution is made prima facie evidence of necessity, &

property owner challenging a condemnation on the ground of improper location

must produce clear and convineing evidence to show that the location
selected is inconsistent with the greatest public good and lesst private

injury. Housing Authority v. Forbes, 51 Cal. App.2d 1, 124 P.2d 194 (19%2).

Where the 1ssue is whether the particular property or particular interest
is necessary to the proposed public improvement, the burden on the property

owner to rebut the presumption arising from a prima facie resclution 1s
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unclear. Such a presumption may shift the burden of proof to the property
owner (most likely effect) or merely the burden of producing evidence. See

Evidence Code Sections 602-606. But see People v. O'Connell Bros., 204 Cal.

App.2d 34, 21 Cal. Rptr. 890 {1962) (discussed infra).

Condemners--such as mutual water companies, public utilities, nonprofit
hospitals, and the like--that are not public entities present special problems
in determining the extent to which their determinations of "necessity” should
be recognized in the condemmation action. These condemnors will he discussed

separately in memorande prepered for future meetings.

Necessity generally--not a Jjudicisl gquestion in other states

Attached (green) is en extract from Nichols on Fminent Domain. This
extract sets out the peortion of Nichols discussing necessity. We have
reproduced all of this portion of Nichols for you, and we suggest that you
read it. (Because of the extemsive footnotes, you will find that it will
require less time to read than you would expect from its size.) You will
note that the extract commences with the statement:

The overwhelming weight of suthority mskes clear beyond

any possibillity of doubt thet the question of the necessity

or expediency of & taking in eminent domain lies within the

discretion of the legislature and is not a proper subject of

Judicial review.

Hevertheless, California and a few other states have made necessity a Judicial
issue by statute. But even in California, as Table VI demonstrates, the
greaet majority of California tskings are covered by a conclusive resolution
of necessity so that even in California the issue of necessity is not a
Justiciable issue in the ordinary cass.

It is important to recognize the distinction between & "necessity” issue

and a "public use” issue. Although the extract from Nichols is not as clear
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as it might be in its discussion of the circumstances where the condemnor s
determination of "necessity" is not conclusive under the general rule, it
appears that the so-called "bad faith" type of exceptions discussed by
Nichols frequently are cases where the issue is a "public use" issue, such

as excess condemnation, future use, no intent to devote property to use for
which it is claimed it is belng taken, and the like. In California, in a case
where the resolution of necessity 1s conclusive, "the conclusive effect
accorded by the Legislature to the condemning body's findings of necessity
cannot be affected by allegations that such findings were made as a result

of fraud, bad faith, or abuse of discretion.” People v. Chevalier, 52 Cal.2d

299, 340 P.2d 598. But Californis also recognizes that an issue such as excess
condemnation is not & neceesslty issue; it is & public use issue and the
conclusive resolution of necessity dces not deprive the court of its
responsibility to determine whether the excess tsaking is a public use.

Pecople v. Superior Court, 68 Adv. Cal. 206, 65 Cal. Rptr. 342, 436 P.23 342
(1968).

California statutory scheme on necessity

The existing statutory scheme on necessity has been buillt up over the
years since 1872 and shows no consistent legislative policy. The major
condemnors all have a conclusive resolution of necessity. The resolutions
cf the various kinds of special districts are given different effects, but
the system def'ies any logical explenation. Some condemnors that can teke
immediate possession do not have a conclusive or even prima facie effect
given their resclutions. Other condemnors that cannot take lmmediate
possession have a conclusive effect given thelr resolutions of necessity.
Many special districts have the county board of supervisors as the governing

body. When the county board of supervisors acts for the county in sedopting
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the resoclution of necessity, the resclution is conclusive. But when the
board of supervisors acts for & special district in adopting the resclution,
the effect to be given the resclution varies without any relationship to the
type of district. In some cases, the resclution is conclusive on only ong
or two of the elements of necessity; sometimes it is conclusive on all three.
Sometimes the resolution must be adopted by a two-thirds vote; scmetimes s
simple majority sppears to be sufficient. Insofar as the resolution relates
to the property interest to be taken--whether the fee or a lesser interest--the
resolution of any locel public entity apparently is conclusive on the issue
of necessity and there is no two-thirds vote requirement. See Section 1239
of the Code of Civil Procedure.

Even with respect to public entities of the same type, the effect to be
given the resolution varies. For example, examination of page 4 of Table VI
discloses that the Alpine County Water Agency {county board of supervisors
is governing body) has a resolution that is given prima facle effect; the
Antelope Valley-East Kern Water Agency (elected board of directors) has &
resolution thet is given conelusive effect; and the Bighorn Mountains Water
Agency {elected board of directors) has a resolution the effect of which
is not indicated. The seme is true of the flood control distriets: The
American River Flood Control District (elected board) has a resclution that
is given conclusive effect; a county flood control district (county board
of supervisors) has s resolution the effect of which is not indicated; and
the Del Norte County Flood Control Distriet (county board of supervisors)
has & resolution that is given primas facie effect. Alsc a comparison of
the functions of the various types of districts will disclose a similar
lack of consistent treatment of districts that carry on the same function.
In summary, while the Legislature has provided for a conclusive resclution
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to cover the great majority of takings, the statutory pattern that governs this
ares of conderstion law consists of a mass of statutes that reflect no
consistent legislative policy and introduce complexity and uncertainty into
the law.

One of the few examples of a case where the court found that there

was no necessity for a taking is People v. ('Connell Bros., 204 Cal. App.2d

34, 21 Cal. Rptr. 890 (1962). This was an action by the Department of
Natural Resources to condemn approximately 500 acres of ranch land for
development as a part of the State Park System. The plaintiff had the
benefit of & "prime facle" presumption of necessity. The property in
question was being acquired for Santa Clara County as a part of a cooperative
park and recreational venture with the State Division of Beaches and

Parks. The plaintiff presented two witnesses on necessity: (1) a land
sgent for the State Division of Beaches and Parks who gave no testimony

as to necessity; (2) the Deputy Chief of the Division of Beaches and

Parks who testified that a report had been prepared under his genersl
supervision and that he agreed with the report {the report, which was
sdmitted in evidence, stated that the 500 acres was too little to develop
a5 a park and that there was not sufficient money to acquire the needed
remaining property). The court found no public necessity. About a month
later, the plaintiff filed & motion to reopen the case for the purpose of
providing additional evidence on necessity {park personnel from Santa Clara
County and other persons familiar with the Santa Clara County situation}
but this motion was denied by the trial court. The Jjudgment of the trial
court was affirmed by the Court of Appeal and the Supreme Court denied

a petition for hearing.
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The staff believes that the case represents one where the plaintiff
did not take the defendant's denial of "public necessity" seriously, and
the plaintiff made no real effort to submlt much more proof on the issue
than the resclution. The adverse decision probably ceme as a shock to
the plaintiff, hut a second shoek was when the court refused to reopen
the case to hear frowm the persons who really knew what the facts were.
Interestingly enough, if Senta Clers County had itself sought to ascquire
the property, a resolution of the brard of superviscrs on the issue of
necegsity would be conclusive. The case is one of the few where the
defendant won on necessity {although, for all we know, Santa Clars County
may later have brought an action to condemn the property). The case
represents an example of a situation where the judge determined that a
joint state-local park project is not necessary or not properly planned.
There is little doubt that the plaintiff could heve proved necessity had
it gone to the trouble of bringing some witnesses who knew something
about the project to the trial. (The defendant never introduced any
evidence on the issue.) The staff believes that the case is an example
of the problem that can arise where the plaintiff's resocluticon is not
conclusive on necessity; the defendant has no real chance of winning on
the issue, but the plaintiff has to go to the trouble and expense of
litigating the issue and, in & rare case, losing 1f he fails properly
to prepare his case on the issue.

For a further discussion of the exlisting law, see the extract from
California Condemnation Practice (pages 150-165), which is attached to

Memorandum 70-33.
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POLICY OONSIDERATIONS AND RECOMMENDATIONS

Many persons initially react to the policy gquestion whether the
resolution of necessity should be conelusive by taking the view that
there should be some method of preventing public entities from acguiring
property by eminent ddmain when the taking is not really necessity. How-
ever, the question whether the resclution should be given & conclusilve
effect or some lesser effect in a condemnation action i= one that re-
quires careful analysis.

As a practical matter, it would appear that any attempt to lessen
the effect now given to the resclution of necessity would he doomed to
failure. Taking away the conclusive effect given to the resolutions
that now apply to the great majority of takings by public entities would
probably be sufficient in and of itself to defeat any attempt to secure
emactment of a comprehensive eminent domaln statute. On the other hand,
support from public entities for a comprehensive statute would be more
likely if improvements can be made in the procedural aspects of condem-
netion law to preclude unmeritorious attempts to defeat condemnations.
Thergreat need in condemnstion law is to give the property owner a right
to adeguate compensation and, if possible, to provide him with a practiecal
means of obtaining justice if the condemnor has not offered him adequate
compensation. The possibility of defeating a taking as not "necessary"
under existing law 1s exceedingly slim. It would be more to the property
owner's Interest to eliminate necessity as a judicial issue and to pro-
vide him with a clear right and a statutory procedure for raising the

public use questions (excess, future, substitute, fraud in not intending
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to devote to use for which taken, and the like) in a condemnation action.

State takings

Almost every state condemmnation action has the benefit of a conclu-
sive presumption of necessity. It is likely that we will be revising
and clarifying state condemnstion procedure. To the extent that state
condemnation actions are conducted under the Property Acquisition Iaw
{which now probably governs--or should govern--sll takings other than
those of the Department of Public Works and Department of Water Resources),
a conclusive presumption now applies. It seems appropriate to give state
condemnation actions the benefit of a conclusive presumption on necessity
since the Iegislature can and does supervise state property acguisitions
as does the Department of Finance. Limited state funds severely limit
state property acquisitions and funds are available only in the cases of
the greatest necessity. It does not seem appropriate for a Superior
Court Jjudge to tell the Legislature and the head of the appropriate state
department that property scught to be acquired for state purposes is not
necessary for state purposes. Accordingly, the staff believes that state
takings should have the benefit of a conclusive presumption. The only
real policy question for decision is who will determine ''necessity" in

takings by local public entities and by nongovermmental condemnors.

Ilocal public entity takings

The time to determine whether a project should go forward is long
before a condemnation proceeding is instituted to acquire property. A
local publiec entity is almost always committed to a public lmprovement

leng before the condemnation proceeding is filed. The project has been
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cussed and discussed at length. Often the voters have approved a bhond
issue to finance the improvement. A large number of citizens will gener-
ally protest any public ilmprovement on the ground that it will disturb

the environment or will require expenditure of public money. And public
officials have become more and more willing to listen to those who protest
public improvements. At the same time, funds avalilable to loeal public
entities are less adequate than in the past to cover current programs,
much less to finance new public improvements. Accordingly, decisions
involved in the determination of the need for and the location and timing of
public improvements have become some of the most political ones that the
governing bodies of public entitles are required to make.

In reality, the courts have done little more than to rubber stamp the
decisions made by public bodles on necessity (other than in extraterri-
torial condemnation cases) because those bodies unquestionably are more
qualified than a court to make these decisions. The courts are not
equipped tc deal with the kind of fact finding and interpretation needed
to determine the policy questions presented by the need for a particular
parcel of property for a particular project. Often the data on which the
governing bodies rely in determining necessity involves political con-
slderations that responsible public officials, rather than the courts,
are best fitted to decide. The court procedure is not the suitable means
by which the elements that must go into . political decision making of the
“necessity" nature may be presented to the‘individual who mast make the
ultimate decision. To permit the courts to rely on the kind of nonjudi-
cial materials that should be considered in determining necessity questions--
such as the views of all Interested citizens--poses the danger that scme
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courts might reach conclusions based on questionable or inadequate

information.

There are other reasons why the court should not be permitted to
pass on the question of necessity. A city sewer project, for example,
often involves more than just this taking for this particular segment
of sewer. A denial of a part of one locaticn has an effect on larger
segments and, to some extent, on the whele system. If review is needed,
the condemmation action is not the time for it, because the condemnation
action is the end of a process hegun long before. Also, one Judge may
find necessity for one parcel in the right of way and another may not
find it for another needed parcel in the same right of way. Someone
finally has to judge, and it seems better in many ways toc have that one
be the governing body in control ¢f the entire project. Moreover, the
Judicial process can only consider specific cases. Before contested
cases reach the court, it is likely that many parcels of the same project
wlll have been acquired by purchase.

In view of these considerations, i1t 1s not surprising that the
original 1872 California scheme of making "public necessity" an issue
for the judge has changed over the years so that now this issue is not
one for the judge in the great majority of takings.

Finally, anyone who reviews the existing statutory scheme for
determining the effect of the resolution of necessity is struck by the
lack of ahy rational basis for the scheme. In any comprehensive revision
of eminent domain law, the Commission could mske a substantial contribu-
tion by repealing all the diverse provisions dealing with the effect of
the resolution of necessity adopted by loecsl public entities and substi-

tuting one sensible series of provisions dealing with this subject.
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Our consultant (on pages 12-13 of the background study attached to
Memorandum 70-33), after reviewing the existing situation, concludes:

It is suggested that the legislative intent as the court ex-
pressed it in Chevalier is sufficiently valid as to all takings

by public condemncrs to allow a conclusive presumption in thelr

favor. While this would not elter greatly the end result in

present litigation, 1t would put it in a more logical posture
without unduly infringing upon the right of the general public or
of particulsr landowners.

The staff has reached the same conclusion. All state takings should
have the benefit of a conclusive presumption of necessity. However, any
taking for the benefit of a state agency {other than the Department of
Public Works or the Department of Water Resources) should be approved by
the Property Acquisition Board before the proceeding is commenced. (When
the details of this recommendation are worked out in statutory form the
nature of the required revisions will be specified in more detail.)

All takings by local public entitlies should have the benefit of a
conclusive presumption of necessity (except for takings outside the
entity’'s territorial limits)., But, at the same time, property owners
should be provided with some assurance that the decision to acauire
property by eminent domain is an informed one. Hence, the staff recom-
mends that no condemnation action be commenced by a local public entity
unless the governing body of the entity, after a public hearing, has
adopted a resoluticn of necessity by a two-thirds vote of all of the
members of its governing body. (The advice of representatives of local

entities should be sought to determine whether the public hearings and

two-thirds vote requirements are practical.)
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The staff recommendation is based on the bellef that the “necessity”
question is a political one and should be made by the governing body of
the local public entity rather than by a judge who mey not be responsive
to public needs. 4t the same time, we believe that the democratic
process requires that the governing body make a decision to condemn pro-
perty only after considering the informetion presented at a public hear-
ing,and further, that the extreme step of condemnation of property should
be taken only if a two-third msjority of all the members of the governing
body are persuaded that the acquisition is necessary.

The staff believes that the statutory scheme suggested above would
be & vast improvement on the existing scheme which makes no sense at all.
Moreover, we believe that it would provide property owners with some real
protection against unnecessary acquisitions--something that is not actuwal-
ly provided under the existing statutory scheme. Attached as Exhibit II
(yellow) are proposed statutory provisions dealing with the necessity
problem as it existas in takings by local public entities. (We will
draft provisions applicable to state agencies later.)

Respectfully submitted,

John H. DeMoully
Executive Secretary
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;802 Prorre v, CHEVALIER [52 C.24

George O, Hadley, Willimh . Peterson, Charles E. Spen.
cer, Jr, Roger Arnchovgh, City Attorney, and Peyton H.
Moore, Jr., for Respondents,

- SPENCE, J.—Defendants Richard C. Goodspeed and Wil
Yissa A, Hyland, as trustee, appeal from a judgment entered
in two consolidated eminent domain actions, one brought by
the state and the other by the clty, to extinguish. cortain
sireet access rights and to aequire an easement over sald

. defendants’ land for strect purposes. The mkmgs were in-
‘didentat {0 the eonstruction of a [rcewny. ‘The jury found

that the market value of the property luken way $7,500, and

. that severance dnmaifea were offset by special beneflits fo the
‘portion of the lind which was not taken. Defendanls seek
..a revereal on the following grounds of alleged error: (1) the

striking of portions of their answer, which purportéd Lo raise
speeial defenses of fraud, Lad faith, and abuse of diseretion;
(2) the consolidution of the two proccedings for trial; (3)
the refusal of derain instructions bearing on the measore
of domages; (4) the submitting to the jury of an alleged
improper form of verdiet: ind {5) the exelusion from evi.

" denea of A proposed plan for nnprm ing defendaids’ Innd.

The litigntion involved property in a block In the city of
Los Angeles, which Dloek was bounded on the north by 98th
Streot, on the cost by Broadwny, on the south by Century
Boulevard, and on the west by Olive Strect. Defendants
owned a strip on the southeast corner, with a frondags of
87 fect on Contury Bowlevard and 44163 foot vn Broadway.
99th Street formerly cut into the block, erossing Olive Street
from the west, but did not cortinme through ta Brondiway,
Tt ended at the westerly boundary of defendants® land.

A section of the new Ilatbor Freeway was built, sunning
generally along Olive Sircet. Y4 does not eross defenilants’
lJand but its construction resulted in the elosimg of the inter-
section of 99th Btreet and. Olive. Access Lo the west along

-99th Street was thereby denied to defendants and to the

owncrs of property located in said bloek on 991h Strect o
the east of its former intexsection with Olive Streot,

To provide aceess for the landlocked pareels loeated on
99th Street cast of its former Interscetion with Olive Street,
the state sought to obtain an easemont measuring 60 foet by
87 feet over Qofendants” land, for the purpese of extending
90th Sircet t0 Broadway. Defendants anceessfully interposed

~ demurrers on the theory that the condemnation to pravide
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for this extension wias bayond the power of the state with
respeet 1o the freeway project. The state and the city then
exicred inlo an mpgreement whereby the eity agreed to eon-
demn the easoment across defendants? land, The siate there.
fore limited ifs action against defendanis (o condemning de-
Tendants® rigltt of aceess over 90th Street (o and aeross thie
former Olive Stroct; and the city then brought the aaotion
to condenin the easement over defendants’ land to extend 99h
Street o Droadway,

The two actions weee therealtor eonsolidnted for trial, At
the outset of the teil plaintiffs moved o strike from the
dofendants” suswors those portions which defendatis oharae-
levize as estiblishing “spocial defenses’ of fraud, bad faith
and abuse of diserotion. With respect to the state's action,
the abtegatinns were thal it woe feasibie o consiruet the froe-
way over 99th Street instead of elosing off defendunis® west-
erly aceess, angd that in failing io so eonslruet the freewsy,
the Stale Mighway Commission acted arbitrarily and alused
ils discretion,

The allcgations of fraud, bad faith, and abuse of diseretion
with respect {o the city’s aclion were meore detailed. Thoy

‘attacked the ¢ity couneil’s action in finding that condemning

an easement across defendants’ land was necessary and in
the publie interest. Iu subsiance, {he allegations were that
(1 the eouucil abused ifs diseretion in that (a) it failed to
inveatizate properly the advisability of providing asccess 1o
the Jandlecked purecls by eonsiructing & north-sonth serviee
road slony thie cast side of the freeway, from 00th Strect
to 95tk Strect, aeross land available for the purpose; (b} ihe -
eouncil’ finding was ““porsaant 1o an ggrecrmient and cono
spiracy by ‘and between said Couneil and the Californin State -
Mighwny Commission’ anerely “to Turther the commission’s
desires rather thon to furthar any of the city’s own intercsts,
since the state would otherwise have (o construet ihe de-
geribed service rond; (e} the council refused to hear de-.
fendanty’ arguments that the deseribed service road was fore
in the publie inforest; (2) the council acted in bad faith,
frandelently, arhitravily, and negligently in that {a) it scted .
in concert with and wnder the domination, control, and in.
fluenee of stufe aeencies, without studying or investigating
for itsclf the necessity or desivability of the deseribed service
road as an alternative; (b} rather than for & legitimate city
interest, the eondomnation was for the purpose of acchmplish-
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ing for the state what the state was unable to do, and saving
the state from having to build the deseribed pervice road;
{e) it refused to hear defendants’ argumoents that the pubhq
interest would be better scrved by the deseribed service road,
After receiving in cevidence the city ordinance and the
coinmission's resolution containing the findings attacked in
the answer, the court ordered the “‘special defeuses’’ stricken,

The question is whether the stricken allegations presented a

justiciable izsue.
" [1] DBecawse eminent domain s an inhercnt sttribute of

"‘sovcrciguty, coustitutional provisions mevely place limitatiens
- upon its éxercise. (Counly of San Matee v, Coburn, 130 Cal,

631, 631 [63 P, 78,-621]; County of Lot Aageles v. Rmdgc

‘:Go, 53 Cal.App. 166, 174 1200 P. 27].) [2a] The only limia-
. tmps placed upon the excreise of the right of ‘eminent domuin

by the Californin Coustitution {art. I, § 14} aud the United
States Constitution (Fourtecnth Amcndment) are that the

-Aaking be for a ““public use’* and that **just eompensation'"

be paid for sucl taking., Each of these limitations credtes a
justiciable issue in eminent dvmain proceedings. DBut ‘‘all
other questions involved in the (aking of private property
ave of a legislative snluves’? (Uwiversity of No. California
v. Rolbing, 1 Cal. App.2d 523, 525 [37 1241 163).) [3] The
taking of propeety for use as @ public street or highway is
clearly & taking for un estublished public use (Rindge Co,
v. County of Los Angeles, 262 UB. 700, 706 [43 8.Ct. 688,
67 I.Ed. 11586]; 2 Nichols on Emibient Domain (3d ed.)
§7.512 {2], p. 489), cven though the sireet or highway will
bear reletively little traflle. {Sherman v, Birick, 32 Cal. 241,
253 [81 Am.Dee. §77).) There ix no question, then, that the
takings in the instant case are for a public use. Defendants
did not ellege frauwd, bad faith, or abusa of diserction in the
sense et the condemmner does ot aetonily intend to use the
property as it resolved io use it, The siricken allegations in
defendants’ *“speecial defenses’’ songht judicial review of the
findings that the respeetive takings were necessary and com-
mensurale with the geeatest public good and the least private
njury. These lchslmwe delerminations are frequently termed
the guestion of neccssnty

[4] The recitations in the eily ordinance atd IBghway
Comission’s resolution of the ** public necesyity?’ of the pro-
posed Iinprovemcats, that **such propevly is neeessary there-
for,”” and that the improveents werve “ planned or located
in the manner which will be most compaiible with the greatess
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public good, and the least private ingnry,”” are "'conclusive
evidenee’ of those mattevs. (Code Civ, Proe., § 1241, subd
2; Sts. & Hy. Code, $103) [Ha] In upholding the econsii-
tutionalily of this conelusive presumplion, te United Slates
Supreme Conet said: ““That the necessity and expedicney of
tuking property for puldic use is d legislative and not
Judivial guestion is not open to disvassion. . . . The question
iy purely politi-al, does pot require a liearing, and is not the
subject of judicial inguiry." (Rindge Co. v. Counly of Los
Awgeles, supre, 262 UK, 700, 709.}

However, defendants maintain that there is an jmplied
exenpiion o the stalutory conclusive presumption, They
argue that the determination of necessily Is justicialle when
facts constitoting Frawd, bt faith, or abuse of diseretion
are afffematively pleaded,  Plaintifls, on the olher hand, assert
that implying such an exception wonld allow publie improve.
ments to be wndaly impeded by frenuent and prolonged liti-
gation by persons whose only reai coutention is that somcone
else's property shonld be tdken, rather than their own. Plain-
tifls poind out that property owners do have eonsiderable pro-
leetion in any case, since just compensation must always be
paid, aud sinee the eonrlusive prestuiption attaehes only to
those ity ordinances thal liave heen passed by & two-thirds
vote, {Code Civ. Proe., § 1247, sulad, 2.3 v

There Is no doubt that the language used in several de-
cisiony secs to imply that Lhe condemning body's findines
of neeessity nre veviewalle in condemnation aetions when
facis establishing frand, bad faith, or abuse of diserotion are
affirmatively pleaded.  (People v, Logiss, 160 Cal.App. 20 28,
32-33 (524 1*.2d 926); Orunge County Water Disl, ¥. Ben.

© nelt, 186 Cal.App.2d 745, 760 {320 I'.24 5367 ; Les Augeles

County Fload Couirel Dist.v. Janr, 154 Cul App.2a 385, 304
{316 P20 33); Oty of T Mesa v, Dweed & Gawbrell Planisy
Mitl, 146 Cal. App.2d 762, 777 [304 .20 803) ; Prople ex vel.
Department of Public Works v, Schutiz On., 123 Cal. App.2d

© 025, 941 [268 P.2d 117]; People v. Thomas, 108 Cal.App.2d

832, 835 [230 P.2d 914]; People v. Millon 85 Cal.App.2d
648, 552 [96 P.2¢ 159].) DBut the ecases upon which dé-
fendants rely eppear to confuse the question of public use
with the question of necessity for taking partieular property.
This is especinlly trne in those instances in which the property
owner s eonfentivn was that the condemning Lody was secking
1o take more land than it intended to put to a public usc.

-
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(Bee Propie v, Lagiss, supia, 180 Cal. App.2d 28; Lor Angeles
Counly Hlood Conirol Dist, v. Jan, supre, 153 Cal.App.2d
389; People ex rel. Deprctinenl of Pullic Works v, Schultz
Co., supra, 123 Cal. App.2d 923; People v. Thomas, supra, 108
ConlApp 2l 832; People v. Midlton, supra, 35 Cal App.2d 549
Bee also 2 Nichols on Bminent Domain (34 od.} §7.5129,
p. 4925 [8] However, the distinetion between the guestion of
publie use and the guestion of necessily has been, and shonld
Le, reeogiized.  (Counly of Los Angeles v. Bindge Co., supra,
&3 Cal.App. 166, 174 ; People v. Olsen, 109 Cal.App. 528, 531
{203 1. 646].) -

The faiture of sonie of the eases to recogniza such distine-

Ction may have resulted from adherence to the language em.

Ployed in ceriaid earlier cases decided before section 1241
of the Code of Civil-I'rocedure was amended in 1213 to pro-
vide that the eoandemving body’s determination of *necessity"’
shonld be “eonclusive evidence' thereof, {Stats. 1913, p.
549.)  That amendineat, however, definitely brought the law
ol-this xtate fnlo line with that of the vast majority of uther
juvisdictions.  (Sce nmumerons eases eited in note L.R.A.
(N.8.) vol. 22, p. 64, at p. T1.)  [5b] The majority vole s
stmmmarized 10 the eifed note as follows: I o use is a publie
ang, the noressity, propriely, or expodivacy of appropriating
private properly for thatl wie Is ondinareily not a subject of
Juchicial vognizanee,  ¥a general, courts have nothing to do
with questions of necessity, propricty, or expediency in exyer-
vises of the power of cminent domain, They are not judicial
ruestions.””  Continving on page 72, it iy further saids **Onece
it s Judicially established 1hat a use is pnblie, it is within
the exelusive province of the Legislature to pass upon the
guestion of neeessity for approprialing private propervty for
tlatt wse, unless the question of necessity has been made a
dudieial one, cithier by the Coenstilulion or by stutute.?” SBuch
n vonztitutional provision is found in the Couslitufion of
Michigan {1850) {art. 18, § 2} but as stated o1 page 70 in the
eited note: *This provision, according to the conrd tn Paul .
City of Detroit, 32 Mich, 108, s not Iound in Constitutions
generatly, and was never known in 3cligan until the adop-
ligh of the Constitulion of 1831.7

[2h] As abeve indivated, the only pevtinent limitations
placed by the Califvruia Constilafion upon the exercise of the
right of coinent donnin {ard. [, § 1) are that tho 1aking be
for a *public use’ npd that * just compansation’ he paid for
stieh tnkivg. [t i further elear that sinee 1913, onr statutory
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provisions {Cade Civ, DProc, § 1241, sulid. 2; see also Sls &
Hy, Code, §103) have pluerd the detormination of the ques-
tion of “necessity®? within the exelusive provinee of the con.
domming body by expressly deeluring that the Jatter’s de-
terminalion of ““peecusity’™ shall be “eonclusive evidenge”
thereof.

{73 We thierclove hold, despile the implivations to the eon-
trary in some of the caves, that tbe eonclusive efect accorded
by the DLegislatare to the condemning body’s findings of
neeessily cannnl he affeeted Ly allegations that such fodings
were made as the result of frand, bad faith, or abuse of dis-
erction. In other words, the questions of the noecssily for
making a given publie baprovement, the neeessity for adopts
ing a particulnr plan therefor, ov the necessity for tuking
partienlar proporiy, vather than other properly, for the pur.
pase of aceomplishing such publie improvement, cannot he
made justiciable ysurs even though fraud, bad faith, or abuse
of discretion may be alleged in connection with the rondomu-
ug body's determination of such necessity. To holl other-
wise would not onty thwart the legislative purpose it making
such deferminations concliusive bul wyuld opin the door to
endless litigation, and perhaps conflieting determinations on
the guestion of “necessite’’ it separaie condmuanation setions
brought to ollain the pareels souglt 1o curry ont a single
pubtic improvenent, [8] We are therefore in neccord with
the view that where the owner of land souzhi to be condemued .
for an ostablislied public wse s aceorded his constitutional
right {o just compensalion for the taking, the condemning
body’s **motives or reasons for doclaring that it is nécessary
to take the lnnd are no concern of his.” (Couwrty of Los
Angiles v. Rindge Co., supra, 53 Cal.App: 166, 174, aif’d
Rindgo Co. v. County of Los Augeles, 262 V.S, 700 [43 8.Ct.
689, 67 L.I8d. 1186].) Any lanpuage in the prior cases im-
plying n contrary rule is herely disapproved. It follows

. that there was no error in the trial court’s ruling striking y

‘‘gpecial defenses®? relating to the question of necessity.

{oalance of opinion, dealing with other
matters, omitited.)
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EXHIBIT II

()

COMPREEENSIVE STATUTE § 300

Staff recommendation

The Right to Take

DIVISION 4., THE RIGHT TO TAKE

Chapter 1. General Provisions

Article 1. Public Use and Necessity

§ 300. Condemnation permitted only for a public use

300. The power of eminent domein may be exercised omly

()

+0 acquire property for a public use. Any use, purpose,
object, or function which is declared by statute to be one
for vhich the power of emipent domain may be exercised is

e public use.
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Memorandum 70-38
COMPRERENSIVE STATUTE § 301

Tentatively approved April 1970

The Right to Teke

§ 301. Condemnetion permitied only where authorized by statute

301. The pover of eminent domain may be exercised to
acquire property for a public use only by a person aunthorized
by statute to exercise the power of eminent domain to acquire

such property for that use.




Memorandum 70-38
COMPREEENSIVE STATUTE § 302

Staff recommendation

The Right to Take

§ 302. Condemnstion permitted only when necessity established

302. Before property may be taken by eminent domain, all
cf the folloving mist be established:

{a) fhe proposed project is a necessary project.

(b) The property sought to be acquired ie necessary for
the proposed project.

{c) The proposed project is planned or located in the
manner wvhich will be most compatible with the greatest pudblic

good and the least private injury.
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Memorandum 70-38

COMPREHENSIVE STATUTE § 310

Staff recommendation

The Right %o Take

Article 2. Loc_al Public Bntitlies

§ 310. Resolution of necessity required

310. An eminent domain proceeding may not be commenced
by a local public entity until after its governing body has
adopted a resolution of necesslty that meets the requirements

of this chapter.

.
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Memorandum 70- 368
COMPREHENSIVE STATUTE § 310.1

Staff recommendation

The Right to Take

§ 310.1. Contents of resolution

310.1. The resolution of necesslty shall descrlbe the
specific parcel or parcels of property to be acquired by
eminent domain and the general nature of the proposed project
for which the property 1ls required and shall declare all of
the following:

{2) The public interest and necessity require the pro-
posed project.

(t) The property described in the resolution is neces-
sary for the project.

(¢) ‘The proposed project is planned or located in the
manner which will be mest compa‘t;‘i'ble with the grestest public

good and the least private injury.
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Memorandum 70-38
COMPREHENSIVE STATUTE § 310.2

Staff recommendation

The Right to Take

§ 310,2, Adoption of resolution

310.2. The resolution of necessity muet de adopted by a
vote of not less than two-thirds of all of the members of the

governing body of the local public entity.
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()

COMPREHERSIVE STATUTE § 310.3

Staff recommendation

The Right to Take

$ 310.3. Effect of resolution

310.3. (@) If the property described in the resclution
1s located entirely within the boundaries of the local public
entity, the resolution of neceesity conclusively establishes
the matters referred to in Section 302.

(b} If the property described in the resolution is not
located entirely within the boundaries of the local public
entity, the yesolution of necessity creates a presumption that
the mattere referred to in Section 302 are true. This presump-
tion is a presumption affecting the burden of producing

evidence.

()
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Memorandum T0-38
COMPREHENSIVE STATUTE § 310.4

Staff recommendation

The Right to Take

_§___310.1|-. Public hearing

310.4. A resolution of necessity may be adopted only
after the governing body of the local public entity has held
2 public hearing at which interested persons are provided
& reasonable opportunity to express their views on the matters
toc be determined by the resolution. The determination by the
governing body of the local public entity as to what consti-

tutes a reasonable opportunity to present views is conclusive.

-8-
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Memorandum 7T0-38
COMPREHENSIVE STATUTE § 310.5

Staff recommendation

The Right to Take

§ 310.5. Notice of hearing

310.5. (a) Notice of the public hearing shall be given
as provided in this section.

(v) The notice of the hearing shall include all of the
following information:

(1) A statement that the governing body of the local public
entity is holding a public hearing to determine vhethar the right
of eminent domain should be exercised to acquire property.

(2) The general nature of the project for which the property
is to be acguired.

{3) The genersl location or situs of the parcel or parcels
of property to be considered at the hearing.

(4) The time and place of the hearing.

{(¢) The notice of hearing shall be published as provided in
Section 6061 of the Govermment Code at leaat 15 days before the
date set for the hearing.

(a} A copy of the notice shall be mailed by first class
z2il to each perscn whose interest in property is to be asequired

by eminent domain if the name and address of such person appears

-9




(:: Memorandum 70-38
COMPREHENSIVE STATUTE § 310.%

Staff recommendation

on the last equalized county assessment roll (including the
roll of state-assessed property) or is known to the clerk or
secretary of the local public entity. The notice shall be
mailed at least 15 days before the date set for the hearing.
(e) Certificates or affidavits shall be filed with the
clerk or secretary setting forth the time and manner of com-
(: pliance with the requirements of subdivisions {c) and (4).
(f) A defect, error, or omission in the notice, the
certificate or affidavit of the clerk or secretary, the
publication or mailing of notices, or failure of the person
having an interest in the property to receive notice, does
not invalidete any eminent domain proceeding or affect the

right to commence or maintain any eminent domein proceeding.

-10-
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81239, Estates in Land Subject to Cone
demnation—~The following i3 o clasifica
tion of the estates and rights in tanda subject
to be taken for public use:
1. A fee simple, when taken for public
buildings or grounds, or for permancnt
buildings, for reservoirs and dams, and per-
manent flooding eccasioned thereby, or for
an outher for a flow, or a place for the de-
posit of debris or tashngs of & sune, o1 for
the protecaon of water hearing lands from
drought therefrom of any character what-
soever from any adjacent lande. £1)
3. Except as provided in subsections
3 ond 4, or specifically in any other srature,
‘an easement, when taken {or any other
ute; provided, however, that when the
taking is by a mumcipal corporation, and 4a
for the puipose of constructing, equipping,
uBing, Maintzining or cperating any worke,
road, railroad, tramway, power plant, tele-
phone hine, orother necessary works orstrue-
tures, for the preparation, manufacnirz han
dling or ransportingof any materizl or sup-
plies required in the construction or com-
pletionby such municipal corporationof any
public werk, imprevement, or udlity, a fee
simple may he taken if the legislative body
of such muriripal corporation sball, by res
olution, determine the gaking thereof 1o be
necessary; and provsded, further, that, when
any land is taken for the wse of 2 by -pass,
or drainage way, or overflow channel, or a
levee, or an enhankment, or 3 cut required
by the plans of the Californiz Deheis Come
mission referred to fn that certain act of the
Legislature, entitled “An act 2pproving the
report of the Califeenin Debris Comimission
transmitted to the speaker of the House of
Representatives by the Seerctary of War
on June 27, 1911, directing the approval of
plans of reclamation along the Sacramento
River or its tnbutaries or upon the swamp
lands adiscent to sad river, directing the
State Engiveer to procure data and make
surveys and examunations for the purpose
of perfecung the pluns contained in sad
report of the California Debiis Comimise
sion, and o make reporis thrreol, making
an appropriation to pay the expenses of
such exammations and surveys, and creat
ing a Reclamation Board and defining its
power,” approved December 74, 1911, or
any modifications or amendments that may
be adopted 0 the sarme, either 3 fre eimple
or easement may be taken as the Feclama-
tion Board shall by resclution determine
may be necessary. Such resobution shall he
conclusive evidence thut a taking of i fec
simple or casement, as the casc may be,
18 necessary

-

3. The riche of entry vpon and nccupas
tion of lands, and the right ta take there-
from such earth, cravel, stones, trecs, and
ginther as may he neceesary for some public
use.

4, When the property @8 taken by any
mutwarl water systeni, county, city and

cointy, or corporated city or town, or a
manicipal water disiricy, o gther politizal
subdivision, regardtess of the use, a lee
simpde may he taken if the lepustative or
other governing body of sueh nivrual water
systens, counly, ity aad county, or ingor-
poraied city or towhn, o menicipal water
districr, or other politicai subdivision, shall,
by resobution, detrrming the maiking thereof
In fee w0 be necessary, Sach ceselution shall
be cenclusive evidence of the necessicy for
the taking of the fee simple, Where the
fee it taken, the decree of condrmmation
shall speriflically provide for 1he taking of
a fee simple estate.

The provisions of this subsection shafl
not be applicable where the property s
taken under the anchority conferred by
subsection 1 herenf. LepFL 1872, 1874 p.
355, 1911 p. 618, 1512 p. 382, 1949 ch.
978,

£1240. Private Property Subject te Con- |
demmnation, <~ The privatz propesty which
may be taken ander thiv title includes:

&, All rights-of-way for any and all the
purposcs wentioned in Section 1238, and
any and all structures and improvements
un, aver, across or atong such rights-of-way,

cand the baeds hald or wsed in connection
therewith shall be suliject to be connected
swith, erossed, or {ntersected by or encbraced
within any other righvaf-way or improve-
ments, or strucinres thereon, They shall

" alsn e seliect to a Bimited use, in common

with the nswoer thereof, »when oecessary)
but such uses, erossings, intersections, and
connections shafl he made in manner most
compatible with the grearest public benefit
and lease private s o
- 81241, Conditicas Precadent — Public
Use and Necossity- -Before preperty can
be taken, it suust appear:
£ 01 Thae the use to which it is to be
aprliced is 2 use authorized by Javr
% That the taking is necessary to such

vae; providad, when the board of 4 sani
tary district or ihe boord of diveetors
of ai frigation district, of 2 vansit disteier,
of a rapid transit disteict, of & public utility
district, of 2 county sanitation distsict, or
of a waicr district or the Jegislative bady
of a county, city and county, or an incor-
porated city or town, or the governing
bocly of a scheol districy, skall, by resolu-




tion or orduance, adopted by vots of two-
thirds of all its members, have found and
determingd that the public interest and
necessity reduire the asquisition construe-
ticn or completion, by such sounty, city
and county, or incorporated city of tows,
or schuel districr, or samiary, irrigation,
transit, eapiil transit, poblic utility, county
sanitation, or water distriet, of any pro
oosed public utitity, or any public {mprove-
ment, and that the mopeaty deseribed in
such resolution ar ordinanze i nocessary
therefor, such resoloting or grddinnnce shall
be conclusive evidenco; {2} of the public
necessity of sch proposed poblie otility or
public improvement, (b} thar such proper-
ty ia necessary therefor, and {c) that such
proposed public atitity or poblic improves
ment 5 planned or focated {n the mannes
which will be meost compatbls with the
greatest public rood, and the lenst poivats
fnfury; provided, that sad resoluton or
prdinance shali not be such conchusive evir
dence in the case of the taking by any
eounty, city and coumy, or incorporated
city ar town, or scheo! distriet, or sanitary,
irvigation, sransit, wapid  teansit, public
utility, county sanitation, or water district,
of propeny locuted outside of the territori-
al Lmits thereal.



TABLE VI. EFFECT OF CONLEMNATION EESQOLUTION AND GOVERNING RBODY
(Only public entities having condemnation authority are included.)

—— - — ]

Public Entity

Effect of Resolution

Coverning Body

STATE

Californis Toll Bridege
Authority

Dept. of Conservationl

Dept. of Parks & Recreation

Dept. of Water Resources

Dept. of Water Resources

(Central Valley Project)

San Franclsco Port
Authority

State Iands Conmissicner

Sts. & Hwys. Code § 30404

Conclusive

Pub. Res. Code § 3320.1
Prima PFacile

Pub. Res. Code §§ 5006, .

5006.1 Prima Facie

Water Code § 251
Conclusive

Water Code § 11582
Conclusive

Harb. & Nav. Code § 1917
Conclusive

Pub. Res. Code § 6808
Conclusive

Gov., Lt. Gov., Aduin,
of Transportation,
Dir. of Finance &

1 appointed member
Sts. & Bwys. Code
§ 30050

State Qil & Gas Super-
visor (appointed)
Pub. Res. Code
§ 3320.1

Dept. of Parks & recre-
ation with consent of
Dept. of Finance
Pub. Res. Code
§§ 50CE,: 5006.1

Dir. of Water Resources
appointed by fav.,
confirmed by Senate
Water Code § 120

Tept. of Water Resources
Water Code § 11451

Appointed by San Franec.
cisco Port Authority
Commissioners
Harb. & Nav. Code
§ 1700

Controller, Lt. Gov.,
Dir. of Finance,
Pub. Res. Code § 6101

1. This statute provides for acguision by condemnation of property in an area
where 75% of the owners have entered an agreement for management development

operatlions or repressuring of an oil or gas pool.

Condemnation may also be

exercised by the city or county on behalf of the other owmers under this

provision.

-1-




Public Entity

Effect of Resolution

Governing Body

State Militia

State Public Works Bd.

State Reclamation Bd.

Univ, of Californis

COUNTY

Mil. & Vets. Code § 438
Prims Facie

Govt. Code § 15855
Conclusive

water Code § 8595
Conclusive

Fduc. Code § 23152
Conclusive

Code Civ. Proc. § 12L1(2)
Conclusive

Sts. & Hwys. Code § 4189

(Street Opening Act 1903)
[Conclusive only (a) neces-

sity & (c) greatest public

good with least private
injury]}

Sts. & Hwys. Code § 6121

{ Improvement Act of 1911}

Conclusive

Sts. & Hwys. Code § 11400

(Pedestrian Mall Iaw 1960)

Conclusive

Sts. & Hwys. Code §§ 31590,

31592; Acquisitions for
parking districts.

Adjutant Gen., Mil. &
Vets. Code § 438

Dir. of Finance, Dir.
of Pub. Works, Real
Estate Comm.,
appointed by legis-
lators, Govi. Code
§ 15770

Bd. appointed by Gov.
Water Code § 8551

Bd. of Regents (appointe:
Cal. Const., Art. 1k,
§ 9; Govt. Code §20008

Leg. Body of County,
Code Civ. Proc.
§ 12&1(2)

leg. Body of County,
Code Civ. Proc.
§ 4170

leg., Body of City or
County, Sts. & Hwys.
Code § 6121

Leg. Body of County,
Sts. & Hwys. Code
§ 11400

Leg. Body of County,
Sts. & Hwys. Code
§ 31590

Conclusive evidence as to (a)

% (c) as per Sts. & Hwys.
Code § 4189--Street Opening

Act of 1903

-



Public Entity Effect of Resolution Governing Body

CITY
Code of Civ. Proc. § 1241(2) ILeg. Body of City,
Conclusive Code Civ. Proc.
§ 1241{2)

Govt. Code § 38081; Park & Leg. Body of City,
Playground Act of 1909 Govt. Code § 38010
Conclusive as to (a)

Govt. Code § 39140 (Sewer Ieg. Body of City,
Right of Way law of 1921) Govk. Code § 39110
Conclusive as to (a) & (¢)
Sts. & Hwys. Code § 4189 Ieg. Body of City,
{Street Opening Act of Code Civ. Proc.
1903) Conclusive only as § 4170
to (a) & (c
,/-
’ Sts. & Hwys. Code § 6121 Ieg. Body of City,
{ Improvement Act of 1911) Sts. & Hwys. Code
Conelusive § 6121
Sts. & Hwys. Code § 11400 Leg. Body of City,
(Pedestrial Mall law of Sts. & Hwys. (ode
1960) Conclusive §§ 11400, 11002,
11003
Sts. & Hwys. Code $§ 31590, leg. Body of City,
31592 (Acquisitions for . 'Bts. & Bwys.. Code
parking districts) Conclu- § 31590

sive as to (a) & (c) as per
Street Opening Act of 1903
Sts. & Hwys. Code § 4189

SCHOOL DISTRICTS

Code Clv. Proc. § 12h1(2) Elected governing bd.,
Conclusive Code Civ. Proc.
§§ 1221-1229.5
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Public Entity

Effect of Resolution

Governing Body

DISTRICT

Alemeds County Flood Con-
trol & Water Conservation
Dist.-~-1949:1275, Water
Code App. §§ 55+1 to 55-39

Alamedsa County Water Dist.--
1961: 1942 (additional
powers granted to dist.
crganized as county water
dist.)

Alpine County Water Agency
--1961:1896, Water Code
App. §§ 102-1 to 102-56

Amador County UWater Agency
-=1959:2137, Water Code
App. §§ 95-1 to 95-29

Americen River Flood Con-
trol Dist.--1927:808,
Water Code App. §§ 37-1
to 37-31

Antelope Valley-East Kern
Water Agency--1959:2146,
Water Code App. $§ 98-49
to 98-96

Avensl Community Services
Dist.=-=1955:1702, Govt.
Code § 61610

Bayside Reclamation Dist.
-=1927:792, repealed with
sevings clause 1953:1005

Bethel Island Municipal
Improvement Dist.--1960
(1st Ex. Sess.):22

Bighorn Mountains Water
Agency--1969:1175, Water

Water Code App. § 55-5(13)
Prima Facie

1961:1942 §4(4d)

Conclusive (same as city)

Water Code App. § 102-T7
Prima Facie

Water Code App. §§ 95-3.4
Prima Facle

Water Code App. § 37-23
Conclusive (refers to
gen. powers of irrigation
dist., ete.)

Water Code App. § 98-61(7)

Conclusive (rights of
city

No indicated effect

No indicated effect

1960 (1st Ex. Sess.):22 § 80

(as amended Deerings Gen.

Laws fct 5230e) Conclusive

(powers of city)

Ho indicated effect

Code App. §§ 112-1 to 112-54

b

Bd. of Supervisors
of County ex
officio, Water
Code App. § 55-6

Elected Bd. of Dir.,
Water Code

§§ 30730-30803

Bd., of Supervisors
of County ex
officio, Water
Code App. § 102-30

Either Bd. of Super-
viscrs. or eleeted

Bd. of Dir., Water .

Code App. § 95-7

Elected Bd. of
Trustees, Water
Code App. § 37-3

Elected Bd. of
Dir., Water Code
App. § 98-51

Elected Bd. of
Dir., 1955:1702
§5

Flected Trustees
1925:792 § 4

Elected Bd. of
Dir., 1960 (lst
Ex. Sess.):22
§ 26

Elected Bd. of
gir?:'1969=1175
5



Public Entity

BEffect of Resclution

Governing Body

Boulevard dist.--Sts. &
Hwys. Code §§ 26000-26260

Brannan-Andrus Levee
Mgintenance Dist.--1567:
910, Water Cocde App.

§§ 106-1 to 106-17

Bridge & highway dists.--
Sts. & Hwys. Code
$§ 27000-27325

Brisbane County Water
Dist.--1950 (1st Ex.
Sess.):13, Water Code
App. §§ 57-1 to 57-7

California airport dists.--
Pub. Util. Code §§ 22001~
22908

California water dists.--
.-Water Code §§ 34000-38501

California water storage
dists.--Water Code
§§ 39000-48L01

Citrus pest control dists.

--Agri. Code §§ 8401-8759

City of Marysville Levee
Dist.--1875-76:134

Community Redevelopment
Agencies--Health & Saf.

Code §§ 33390-33396

No indicated s=ffect

No indicated effect

{refers to reclamation
dists., Water Ccde

§§ 50000-53901)

Sts. & Hwys. Code § 27166
refers to same powers of
State of California
Conelusive

1950 (1st Ex. Sess.):13
Conclusive, Incorporated
Water Code § 31044, which
would incorporate CCP
§ 12k1(2)

No indicated effect

Water Code § 35625,
Conelusive, incorporating
by reference,

Water Code § 43532
Coneclusive

No indicated effect

No indicated effect

No indicated effect

CCP § 1241(2)

1 elected commis-
gioner, Chair.
Bd. Supervisor,
county surveyor or
county engineer,
Sts. & Hwys. Code
§ 26080

Elected Bd., 1967:
910 § 6

Appointed Bd., Sts.
& Hwys. Code
§ 27122

Elected Bd. of
Dir., 1950 (1st
Ex. Sess.):13 § 3

Elected Bd. of
Dir., Pub. Util.
Code § 22407

Elected Bd. of
Dir., Water Code

§ 34705

Elected Bd. of
Dir., Water Code

§ 405302

Appointed Bd. of
Dir., Agri. Code
§ 8501

Elected Bd. of
Commissioners,
1875-76:134 § 1

Appointed members
of agency, Health
& Saf. Code
§§ 33110-33112



Public Entity

Effect of Resclution

Governing Body

Commmunity servicee dists.
--Govt. Code §§ 61000-
61802

Conservancy dists.--1919:
332, repealed with savings
tclause 1953:1023

Contra Costa County Flood
Control ¢ Water Corserva-
tica Dist.--1951:1617, -
Weter Code App. §§ 63-1 to
63-36

Contra Coste County Storm
Drainage Dist.--1953:1532,
Water Code App. §§ 69-1 to
69-43 |

Contra Coste County Water
Agency--1957:518, Water
Code App. §§ 80-1 to 80-27

Coste Mesa County Water
Dist. (merger)--Weter Code

§§ 33200-33250

Cotton pest abatement diets.
--Agri. Code §§ 6051-6084

County drainage dists,.--
Water Code §§ 56000-56130

County flogd control @ists.
--Water Code § 8110

County power pumping dists.
~=1915:Th5, repealed with
savings clause 1953:1022

No indicated effect

No indicated effect

Water Code App. § 63-5(13)
Prime Facie

Water Code App. § 6%w]
Prima Facile

Water Code App. § 80-10,
Prima Facie

Code Civ. Proc. § 1241(2)
{onclusive

No indicated effect

Jo indlicsated effect

No indicated effoect

No indiested effect

-

Elected Bd., Govt.
Code §§ 61200~
€1202

Elected Bd. of
Dir., 1519:332
§ 6

Bd. of Supervisors
of County, Water
Code App. § 63-6

Bd. of Superviscrs
of County, Water
Code App. § 69-8

Bd. of Supervisors
of County, Water
Code App. § 80-k

Elected Bd. of
Dir., Water Code
§§ 33240-33247

Appointed Bd. of
Dir., Agri. Code
§ 6060

Bd. of Dir. (repre-
sentatives of
city & county,
specified officers)
Water Code § 56030

Bd. of Supervisors
Water Code § 8110

Bd. of Supervieors
1915:745 § 12



Public Entity

Effect of Resolutlion

Governing Body

County recreation dists.--
former Pub. Res. Code

§ 5439

County sanitation dists.--
Heglth & Saf. Code
28 h700-4858

County sewerage & water
dists.--Heelth & Saf.
Code §§ 5500-5656
{provisicns repealed
except for § 5617 without
affecting existing dists.)

County water authorities--
1943:545, Water Code App.
§§ %5-1 to k5-16

County water dists.--Water
Code §§ 30000-33901

County waterworks dists.=--
Water Code §§ 55000-55991

Crecgtline-lake Arrcwhead
Water Agency--1962 (1st
Ex. Sess.}:40, Water
Code App. §§ 10L4-1 to
104-Lk6

Del N¥orte County Flood
Control Dist.--1955:166,
Water Code App. §§ 72-1
to 72-36

Delta Weter Agency--1968:
419, Water Code App.
§§ 108-1.1 to 108-10.2

[former Pub. Res. Code
§ 5439, now under Pub.
Res. Code §§ 5780-5788.13
Recreation & Park diste.
(see below))

Code Clv. Proc. § 12k1(2)
Conclusive

No-indicated effect

Water Code App. § 45-5
Conclusive (same as muni.
corp.

Water Code §§ 30000-33901
Conclusive  § 310M4
included in CCP § 1241(2)

No indicated effect

Water Code App. § 104-11(9)
Conclusive

Water Code App. § T72-T
Prima Facie

No indicated effect

Appointed Bd. of
Dir., Health &
Saf. Code § 4730

Appointed Bd. of
Dir., Health &
Saf. Code § 5530

Appointed Bd. of
Dir., Water Code

App. § U5-6

Elected Bd. of
Dir., Water Code

§§ 30730-30803

Bd. of Supervisors,
Water Code § 55301
or appointed B4.

§¢ 55302-55305

Elected Bd. of
Dir., Water Code
A‘PP' § loh"'207

Bd. of Supervisors,
Water Code App.
§ 72-8

Bd. of Dir.,
appointed or
elected, Water

Code App. el
8§ 108-3.2, 108-3.3



~

Public Entity

Effect of Resolution

Governing Body

Desert Water Agency--
1961:1069, Water Code
App. §§ 100-1 te 100-54

District agricultural
associations~-Agri. Code

§§ koo2, kosi, hosh

Donner Summit Public
Utility DPist.--1959 (st
Ex. Sess.):15, Water
Code App. §§ 5B8-1 to 58-6

Drainage dists. (Act of
1880)--1880:227, repealed
with savings clause
1953:1021

Drainage dists. {Act of
1897)--1897:228, repealed
with savings clause
1953:1020

Drainage dists. (Act of
1923}--1923:102, repesled
with savings clause

1953:1019

Drainage dists. (Law of
1885)--1885:158, Water
Ccde App. §§ 5-1 to 5-21

Drainage dists. (Law of
1903)~-1903:238, Water o
Code App. $§ 8-1 to 8-134

Drainage dists. (Law of
1919)--1919:354, Water
Code App. §% 31-1 to 31-27

2. This statute purportedly superseded and repealed by Act of 1519.

Water Code App. § 100-15(9)
Conelusive (same as
eity

No indicated effect

Water Code App. §% 98-1 to
58-6 (onclusive--as in
Pub. Eil. Code §§ 1640k-

16405 (same as muni. corp.)

o indicated effect

Ho indicated effect

No indicated effect

No indicated effect

No indicated effect

No indicated effect

Act of 1903 itself amended as recently as 1968.

8-

Elected Bd. of Dir.,

Water Code App.
§ 100-5

Appointed Bd. of
Dir., Agri. Code
§ 3959

BElected Bd. of
Dir., Pub. Util.
Code § 15951

Appointed Bd. of
Dir., 1880:227
§ L

Blected Bd. of
Dir., 1897:228
§ 3

Appointed Bd. of
Dir., 1923:102

Appointed Bd. of
Trustees, Water
Code App. § 5-5

Elected Bd. of
Dir., Water Code
App. § 8-6

Bd. of Supervisors
of County with

largest portion of

land, Water Code
App. § 31-2

However,



Public Entity Effect of Resclution

Governing Body

El Dorado County Toll
Tunnel Authority--Sts. &
Hwys. Code §% 31100-312L6

Sts. & Hwys. Code § 31203
Conclusive

Water Code App. § 96-8
Prima Facie

E1l Dorado County Water
Agency--1959:2136, Water
Code App. §§ 96-1 to 96-10k

1960 (1lst Ex. Sess.):81
§ 81 (as amended, see
Deering's Gen. Laws
Act 5239¢) Conclusive
(powers of city

Embarcadero Municipal
Iuprovement Dist.-~1960
(1st Ex. Sess.):81

1960 {lst Ex. Sess.): 82
§ 81 (as amended see
Deering's Gen. Laws Act
5230d) Conclusive
(powers of city

Estero Municipal Improve-
ment Dist.--1960 (lst Ex.
Sess. }:82

1951:303 § kb
Conclusive (same as
city

Fairfield-Suisun Sewer
Digt.--1953:303

Fire protection dists. {lLaw No indicated effect
of 1961)}--Health & Saf. -
Code §§ 13801-13999

Flood control & water No indicated effect
congervation distg.--
1931:641, Water Code

App. §% 38-1 to 38-13

Folsom Lake Bridge Authority Sts. & Hwys. Code § 31003
--5ts. & Hwys. Code Conclusive
§§ 30910-31041

-0-

Bd. of Superviscrs,
Sts. & Hwys. Code
§ 31110

Bd. of Supervisors,
Water Code App.
§ 96-32

Flected Bd. of
Dir., 1960 (1st
Ex. Sess.):81
§ 2

Appointed Bd. of
Dir. {commencing
1964), 1960 (ist
Ex. Sess.):82
§§ 26, 28-29

Bd. of Dir., 10.
members from city
councils of cities
of Fairfield &
Suisun, 1651:303

Either Supervising
Authority, i.e.,
Bds. of Supervisors
or City Council
of largest city

(Health & Saf. Code
§ 13806) or elected
Bd. of Dir. (Health
& Saf. Code

§§ 13831, 13835)

Appointed Bd. of

Trustees, 1931:641
§ 6

Appointed Bd., Sts.

& Hwys. Code
§ 30920



(>

Public Entity

e m——— ——

Effect of Resclution

Governing Body

Fresno Metropolitan Flood
Control Dist.--1955:503,
Water Code App. §§ 73-1
to 73-46

Fresno Metropolitan Transit
Dist.~--1961:1932, Pub.
Util. Code App. 2, §§ 1.1
to 11.1

Garbage & refuse disposal
dists.--Health & Saf.
Code §§ L170-14187

Garbage disposal dists.--
Health & Saf. Code
§§ b4100-L135

Guadalupe Valley Municipal
Improvement Dist.--1959:
2037

Harbor dists.--Harb. &
Nav. Code $§ 6000-6110

Harbor improvement dists.
--Harb,. & Nav. Code

§§ 5800-5945

Horticultural protecticn
dists.--1935:756

Housing authorities--
Health & Saf. Code
§ 34325 et seq.

Water Code App. § 73-26
Prima Facie

Pub. Util. Code App. 2,
§ 6.3, Conclusive
(same a8 city)

o indicated effect

No indicated effect

1959:2037 § 80 (as amended
see Deering's Gen. Laws
Act 5239b} Conclusive
(same as city

Harb. & Nav. Code § 6076
Conclusive (same as
muni. corp.)

Harb. & Nav. Code § 5900.L4
Conclusive (seme as
muni. corp.)

No indicated effect

No indlcated effect

-10-

Appointed Bd.,
Water Code App.
§ 73-6

Appointed Bd. of
Dir., Pub. Util.
Code App. 2, % 3.1

Appointed Bd. of
Dir., Health &
Saf. Code § 4179

Bd. of Supervisors,
Health & Saf. Code
§ k4120

Elected Bd..of: v
Dir., 1959:2037
§¢ 26-29

Flected Bd. of
Ccmmiesioners,
Harb. & Nav.
Code §§ 6050,
6051

Bd. of Supervisors
of largest county,
Harb. & Nav. Code

§ 5703

Appointed BEd.,
1935:756 § 6

Appointed Commis-
sioners, Health &
Saf. Code § 34270
or Governing body
of city or county
if authority
transacts no
business for 2
years, Health &
Saf. Code § 3h290
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Public Entity

Effect of Resolution

Governing Body

Humboldt County Flood
Control Dist.--1945:939,
Water Code App. §§ 47-1
to L47-36

Hunters Point Reclamstion
Dist.-=-1955:1573, Water
Code App. §§ 78-1 to
78-17

Irrigation dists.--Water
Code §§ 20500-29978

Joint highway dists.--5ts.
& Hwys. Code §§ 25000~
25521

Joint municipal sewage
disposal dists.~-Health &
Saf. Code §§ 5700-5830.08

(provisions repealed except
for § 5745 without affect-

ing existing dists.)

Jolnt powers contract
agencies--Govt. Code
§§ 6500-6514

Kern County Water Agency
--1961:1003, Water Code
App. §§ 99-1 to 99-29

Kings River Ccnservation
Dist.~-1951:931, Water
Code App. §§ 59-1 to
59-51

Water Code App. § 47-7

No indicated effect

Water Code § 22455;
¢CP § 12k1(2)
Conclusive

Sts. & Hwys. Code § 25052
Conelusive

Former Health & 5af. Code
§ 5740.06 Conclusive

(same as city) repealed

with savings clause

1959:1309

He indiecated effect

Water Code App. § 99-3.4
Prims Facie

No indicated effect

“1l-

Bd. of Supervisors

of County, Water
Code App. § 47-8

Eleected Bd. of

Trustees, Water
Code App. § T8-4;
Water Code |
§§ 50600-50602

Elected Bd. of Dir.,

Water Code

§$ 20890, 20913; or
appointed in lieun
thereof, Water

Code § 21285

Appointed Bd. of

Dir., 5ts. & Hwys.
Code §§ 25027,
25030, 25070,
25073

Appointed Bd. of

Dir., former
Health & Saf. Code
$§ 5730, 5731
repealed with
savings clause

1959:1309

Agency as provided

in joint powers

agreement, Govt.
Code §§ 6505.1,

6508

Elected Bd. of

Dir., Water Code

App. § 99-7.1

Elected Bd. of

Dir., Water Code

App. §§ 59-8,
59-22



2
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Public Entity

Effect of Resolution

Governing Body

Knights Landing Ridge
Drainage Dist.--1913:99,
Water Code App. §§ 21-1
to 21-13

lake County Flood Control
& Water Conservation
Dist.--1951:154k, Water
Code App. §§ 62-1 to
G2-41

Lake Cuyamace Recreation
& Park Dist.--1961:1654

Lassen-Modoc County Flood
Control & Water Conserva-
tion Dist.--1959:2127,
Water Code App. §§ 592-1
to 92-38

Levee dists.--1005:310,
Water Code App. §% 9-1 .
to 9-25

Levee dists. (Law of 1959}
--Water Code §§ T0000-

To272

Limited dividend housing
corporations--Health &
Saf. Code § 34874 et

seq.

Local health distes.--
Health & Saf. Code
§§ 880-972 (provisions
repealed without
affecting existing
dists.)

No indicated effect

Water Code App. § 62-5(12)
Prima Facile

o indicated effect

Water Code App. § 92-3(6)
Conclusive (same as
city, county, ete.)

No indicated effect

o indicated effect

Health & Saf. Code § 34878
Conclusive

Ko indicéated effect

Elected Bd. of
Commissioners,
Water Code App.
§§ 21-2, 21-3

Bd. of Supervisors,
Bd. of Dir. ex
officio, Water
Code App. § 62-6
but may appoint
commission, Water
Code App. § 62-7

Appointed Dist. Ed.,
1961:1654 § 20

Bd. of Supervisors
of Lassen County
with appointed

advisory committee,

Water Code App.
§§ 92'h, 92“7

Elected Bd. of
Trustees, Water

Code App. § 9-7

Elected Bd. of
Dir., Water Ccde
§ 70070

3Elected Bd. of
Dir., Hesalth &
Saf. Code § 34831

Appointed Bd. of
Trustees, Health
& Saf. Code
§ 926

3. Certificate of authorization necessary from Commission of Housing & Commuinity
Development, sppointed commission, Health & Saf. Code §§ 37031-37032.

-12-
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Public Entity

Effect of BResolution

Governing Body

Local hospital dists.--
Health & Saf. Code
§§ 32000-32492

Los Angeles County Flood
Control Dist.--1915:755%
Water Code App. §§ 28-1
to 2823

Lower San Joagquin Levee
Dist.--1955:1075

Madera County Flocd
Contrecl & Water Conser-
vation Agency--1969:916,
Water Code App. .
§$ 110-100 to 110-950

Marin County Flood Control
& Water Conservation
Dist.--1953:666, Water
Code App. §§ 6B8-1 to
68-36

Marin County Transit Dist.
-=Pub. Util. Code
§§ 70000-80019

Mariposa County Water
Agency-~1959:2036, Water
Code App. §§ 85-1 to
85-25

Memorial dists.-~=Mil. &
Vets. Code §% 1170-1259

Mendocine County Flood
Control & Water Conser-
vation Dist.--1949:995,
Water Code App. §§ 54-1
to 5h-113 '

No- indicated effect

Water Code App. § 28-16 1/2
Prima Facie

No indicsted effect

Water Code App. § 110-650
Conclusive

Water Code App. § 68-5(13)
Conclusive

Pub. Util. Code § 70162
Conclusive (powers of
city

Water Code App. § 85-3.4
Prima Facie

No indicated effect -

Water Code App. § 54-3{f)
Conclusive {same as
county, city, ete.)

-13-

Appointed Bd. of
Dir., Health &
Baf. Code § 32100
cr Elected
§ 32100.1

Bd. of Supervisors,
Water Code App.
$ 28-3

Elected Bd. of
Dir., 1955:1079
§ 6

Bd. of Superviscors,
Water Code App.
§ 110-200

Bd. of Supervisors
with appointed
advisory commis-
sion, Water Code

App. §§ 68-6,
68-6.1

Bd. of Supervisors,
Pub. Util. Code
§ 70060

Bd. of Supervisors,
Water Code App.
§ 85-7; may create
advisory body

Flected Bd. of
Dir., Mil. & Vets.
Code § 1197; must
be veteran

Bd. of Supervisors,
Water Code App.
§ Sk
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Public Entity

Effect of Resolution

Governing Body

Metropolitan water dists.
~~1969:209, Water Code
App. §§ 109-1 to 109-551

Mojave Water Agency--

1959:2146, Water Code App.

§8 97-1 to 97-38

Montalvo Municipal Improve-
ment Dist.--1955:549

Monterey County Flood
Contrcl & Water Conser-
vation Dist.--1947:699,
Water Code App. §§ s52-1
to 52-36

Monterey Peninsula Airport
Dist.--1941:52

Mormon Slough Reclamation
Pist.--1871-72:181,
repealed with savings
clause 1953:1004

Mosquito abatement dists.
~«-Health & Saf. Code
§§& 2200-2360

Mt. San Jacianto Winter
Park Authority--
1945:1040

Mountain View Shoreline
Regional Park Community
~-1969:1109

Municipal corporation
tunnel authorities--

1951 :1347

Water Code App. § 109-141,
Conclusive (same as
muni. corp.}

Water Code App. § 97-1b
Prime Facie

1955:549 § 45 (as amended
see Deering's Gen. Law
Act 523%9a) Conclusive
{powers. of city

Water Code App. § 52-6
Prima Facie

No indicated effect

No indicated effect

No indicated effect

1945:1040 § 4.9

Conclusive

1969:1109 § 51
Conclusive (powers of
city

1951:1347 § 7(5)

Conclusive (powers of
muni. corp.)

~1ka

Appointed Bd. of
Dir., representa-
tives from member
public agencies,
Water Code App.

§ 109-51

Flected Bd. of
Dir., Water Code
App. § 97-b

Elected Bd. of
Dir., 1955:549
§ 26

Bi. of Superviscrs,
Water Code App.
§ 52-7

Elected Bd. of
Dir., 1941:52 § 5

Elected Water
Trustees, 1871-T72:
b8l § 2

Appointed Bd. of
Trustees, Health
& Saf. Code
§§ 22u0, 22b2-2244

Appointed authority,
19h5:1040 § 3.4

City Council of
Mountain View,
1969:1109 § 20

Appointed Bd. of
Dir., 1951:1347
§ 8
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Public Entity

Effect of Resolution

Governing Body

Municipal Sewer & Water
Facilities (Law of 1911)
w~-Health & Saf. Code
§§ L600-L6LE

Municipal Utility dists.--
Pub. Util. Code §§ 11501-
14401

Municipal water dists. (Act
of 1909)--1909:724,
repealed with savings
clause 1953:1011

Municipal water dists. (Act
of 1911)--Water Code
§§ T1000-73001

Fapa County Fleod Control
& Water Conservation
Dist.--1951:1449, Water
Code App. §§ 61-1 to
61-37

Nevada County Water Agency
--1959:2122, Water Code
App. §§ 90-1 to 90-56

North Lake Tehoe-Truckee
River Sanitation Agency--
1967:1503, Water Code
App. §§ 107-1 to 107~600

Olivehurst Public Thility
Dist.--1950 (1st Ex.
Sess.):12, Water Code
App. §§ 56-1 to 56-7

Crange County Flood Con-
trol Dist.--1927:723,
Water Code App. §§ 36-1
to 36-23

No indicated.effect

Pub. Util. Code § 12703
Conclusive (powers of
city

1909:724% § 7 Conclusive
{same of muni. corp.
repealed with savings
clause 1953:1011

Water Code § 71694
Conclusive (same as
city

Water Code App. § 61-6
Prims Facie

Water Code App. § 90-7
Primae Facie

Water Code App. § 107-146
Conclusive (same as gen.
law cityf

Water Code App. §§ 56-1 to
56-7; Pub. Util. Code
§ 1640k Conclusive
(same as city

No indicated effect

-15-

Governing Body of
city, Health &
Saf. Code § b4605

Elected Bd. of
Dir., Pub. Util.
Code §§ 11641,
11821

Appointed Commis-
siocners, 1909:724
§ 15

Elected Bd. of
Dir., Water Code
§§ 71161, T1k61

Bd. of Supervisors,
Water Code App.
§ 61-7

Bd. of Supervisors,
Water Code App.
§ 90-30

Appointed Bd. of
Dir., Water Code
App. § 107-60

Elected Bd. of
Dir., Pub. Util.
Code §§ 15951,
16001

Bd. of Supervisors,
Water Code App.
§ 36-3



Public Entity

EBffect of Resclution

- ————— T
= e — e ——

Governing Body

Crange County Transit
Dist.--Pub. Util. Code
§§ 40000-40617

Orange County Water Dist.
«=1933:924, Water Code
App. §§ b0-1 to 4O-78

Overflow dists.--1911:718,
repealed with savings
clause 1953:1010

Palo Verde Irrigation
Dist.--1923:452, Water
Code App. §§ 33-1 to
33-T7

Parking authorities--Sts.
& Hwys. Code §§ 32500-
33552

Parking dists.--Sts. &
Bwys. Code §% 35100-
35708

Pest abatement dists.=--
Health & Saf. Code .
§§ 2800-2910

Placer County Water Agency
-=1G957:1234, Water Code
App. §§ 81-1 to 81-25

Pub. Util. Code § L0162
Conclusive (powers of
county

Water Code App. § L40-2(8)
Conclusive (same as
muni. corp.)

Ho indicated effect

"

Water Code App. § 33-66,
Water Code §§ 22455-22458,
ccP § 1241(2) Conelusive
(all powers of irrigation
district)

No indiceted effect

il

Sts. & Hwys. Code § 35401.5
Conclusive

Ho indicated effect

Water Code App. § B1-3.k
Prima Facie

"

Appointed Bd, of
Dir., Pub. Util.
Code § LO060;
may have citizens
advisory committee,
Pub. Util. Code
§ k0015

Elected & appointed
Bd. of Dir.
(depending upon
particular division
of dist.), Water
Code App. § bO-12

Elected Bd. of
Trustees, 1911:718
§ 11

Elected Bd. of
Trustees, Water
Code &pp. § 33-5

Appointed Bd. of
Dir., Sts. &
Hwys. Code
§§ 32656-32657

prointed Bd. of
Parking Place
Commissioners, Sts.
& Hwys. Code

§§ 35550, 35551

Appointed Bd. of
Trustees, Health
& Saf. Code
§§ 2850-2851

Bi. of Superviscrs,
Water Code App.
§ 82-7

L., Legislative body of the city does the actual condemmnation for the district,
Sts. & Hwys. Code § 35L01.5.

16m
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Public Entity

Effect of Resolution

Governing Body

Placer Mining Dists.--
Pub. Res. Code §§ 2401~
2512 (provisions
repealed without
affecting existing
dists.)

Plumas County Flood Con-
trol & Water Conserva-
tion Dist.--1959:211k,
Water Code App. §§ 88-1
to 88-38

Port dists.--Harb. & Nav.
Code §§ 6200-6372

Protection dists. (Act of
1880)--1880:63, Water
Code App. §§ 4-1 to L.18

Protection dists. {Act of
1895)-~1895:201, Water
Code App. §§ 6-1 to 6-29

Protection dists. {Act of
1907)--1907:25, Water
Code App. §% 11-1 to 11-94

Public utility dists.--
Pub. Util. Code §§ 15501-
17501

Reclamation dists.--Water
Code §§ 50000-53660

Reclamation Dist. No. 10--
1913:194, Water Code
App. §§ 241 to 2h-5

No indicated effect

Water Code App. § 88-3(f)
Conclusive (all powers
as county city, muni.
water dist., ete.)

Harb. & Nav., Code § 6296
Conclusive (powers of
muni. corp.)

No indicated effect

No indicated effect

Ko indicated effect

Pub. Util. Code § 1640k
Conclusive {powers of
muni. corp.)

Wo indicated effect

No indicated effect

-17-

Blected Bd. of
Dir., Pub. Res.
Code § 24kk4

Bd. of Supervisors,
Water Code App.
§ 88-9

Appointed Bd. of
Port Commissioners,
Harb. & Nav. Code
§ 62Lko

Elacted Bd. of
Trustees, Water
Code App. § 4-3

Bd. of Supervisors,
Water Code App.
§ 6-6 '

Elected Bd. of
Dir., Water Code
App. § 11-5

Flected Bd. of
Dir., Pub. Util.
Code § 15951

Elected Bd. of
Trustees, or
owners, Water Code
§§ 50600-50602,
50400-50403

Elected Bd. of
Trustees, or
owners, Water Code
§§ 50600-50602,
50400-50403
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Pubiic Entity Effect of Resolution Governing Body
Reclamation Dist. No. TO No indicated effect Elected Bd. of
--1905:552, Water Code ; Trustees; or
App. §§ 10-1 to 10-3 owners, Water Code
. $§ 50600-50602,
50400-50403
Reclamation Dist. Bo. 252 No indicated effect Elected Bd. of
«+1877-78:348, repealed Trustees, 1877-78:
with savings clause 348 § 4
1953:1009
Reclamation Dist. No. 254 No indicated effect Elected Bd. of
-=1877-T8:567, repealed Trustees, 1877-78:
with savings clause 567 § 2
1953:1008
Reclamation Dist. No. 317 No indicated effect Elected Bd. of
--1877-78:379, Water Code Trustees, Water
App. §§ 3-1 to 3-6 Code App. § 3-3
Reclamation Dist. No. 800 Ho indicated effect Elected Bd. of
~=1907:213, Water Code Trustees, or
App. §§ 12-1 to 12-3 owners, Water Code
§§ 50600-50602,
50400-50403
Reclamation Dist. No. 830 No indicated effect Elected Bd. of
«=]1911:171, Water Code Trustees, or
App. §§ 15-1 to 15-3 owners, Water Code
§§ 50600-50602,
50400-50403
Reclamastion Dist. No. 832 No indicated effect Flected Bd. of
~-1911:402, Water Code Trustees, or
App. §§ 16-1 to 16-3 owners, Water Code
§§ 50600-50602,
50400-50403
Reclamstion Dist. No. 833 No indicated effect Elected Bd. of
--1911:403, Water Code Trustees, or
App. §§ 17-1 to 17-h owners, Water Code
§§ 50600-50602,
5040050403
Reclamstion Dist. No. %00 No indicated effect Elected Bd. of

-=1911:100, Water Code
App. §§ 14-1 to 1k-3

-18-

Trustees,; or
owners, Water Ccde
§§ 50600-50602,
50400-50403



Public Entity

Effect of Resolution

Governing Body

Reclamation Dist. No. 999
--1913:161, Water Code
App. $§ 23-1 to 23-3

Reclamation Dist. No. 1000
-~1911:412, Water Code
App. §§ 19-1 to 19-5

Reclamation Dist. No. 1001
--1911:411, Water Code
App. §§ 1841 to 18.5

Reclamation Dist. No. 1k00
--1913:384, repealed
with savings clause

1953:1007

Reclamation Dist. No. 1500
-=1913:100, Water Code
App. §§ 22-1 to 22-5

Reclamation Dist. No. 1600
~~1913:195, Water Code
App. §§ 25-1 to 25-2

Reclamation Dist. No 1660
--1515:591, Water Code
App. §§ 27-1 to 27-5

Reclamation Dist. No. 2020
--1917:613, Water Code
App. §§ 29-1 to 29-3

Reclamation Dist. No. 2031
-~1915:338, Water Code
App. §§ 30-1 to 30-k

No indicated

effect

No indicated

effect

Ho indicaeted

effect

No indicated

effect

No indicated

effect

No indicated

effect

No indicated

effect

Ij_g_ *ndicated

effect

Ho indicated

effect

-19-

Elected BEd.
Trustees,

of
or

ownerg, Water Code
§§ 50600-50602,
5040050403

Elected Bd.
Trustees,
Code App.

Elected Bd.
Trustees,
Code App.

Elected E4.
Trustees,

§2

Elected Bd.
Trustees,
Code App.

Elected Bd.
Trustees,
Code App.

Elected Bd.
Trustees,
Code App.

Elected BRd.
Trustees,

of
Water
§ 19-2

of
Water

§ 18-2

of
1913:38L

of
Water
§ 2o-2

of
Water

§ 25-2

of
Water

§ 27-2

of
or

owners, Water Code
§§ 50600-50602,
5040050403

Elected Bd.
Trustees,

of
or

owners, Water Code
§§ 50600-50602,
50400 -50403



Public Entity

Effect of Resolution

Governing Body

Recreaticn & park dists.--
Pub. Res, Code §§ 5780-

5788.13

Regional park dists.=--Pub.
Res. Code §§ 5500-5595

Regicnal sewage disposal
dists.-«Health & Saf.

Code §§ 5900-6110

{provisions repealed
except for § 6096 without
- affecting existing dists.)}

Resort improvement dists.--
Pub. Res. Code §§ 13000

13233

River port dists.--Harb. &
Nav. Code §§ 6B00-6963

Riverside County Flood
Control & Water Conser-
vation Dist.--1945:1122,
Water Code App. §§ 46-1

to 48-39

Sacramento County Water
Agency--1952 {1st Ex.
Sess. ):10, Water Code
App. §§ 66-1 to 66-31

Sacramento River Drainage
Dist.--1877-78:6h3,
repealed with savings

clause 1953:1018

No indicated effect

Pub. Res. Code § 5542
Conclusive (powers
of muni. corp.)

Health & Saf. Code § 5998
repeeled with savings
clause 195G:1309
Conclusive (powers of
county

No indicated .effect

Harb. & Nav. Code § 6896
Conclusive (powers of
city

Water Code App. § 48-9(9)
Conclusive

Water Code App. § 66-3.4
Prims Facie

No indicated effect

«20-

Either Bd. of Super-
visors, city
councll of largest
city, appointed
bd. of dir., or
elected Bd. of Dir.,
Pub. Res. Code
§§ 5781.4, 5781.6

Elected Bd. of
Dir., Pub. Res.

Code §§ 5527, 5533

Appointed Bd. of
Dir., Health &
Saf. Code §§ 5960,
5961

Bd. of Supervisors
or elected Bd. of
Dir., Pub. Res.
Code §§ 13031-13037,
13060

Appointed Commis-
sioners, Harb. &
Nav. Code § 6830

Bd. of Supervisors
plus appointed
comnissioners,
Water Code App.
§§ 48-10, L4B-16

Bd. of Supervisors,
Water Code App.
§ 66-3

Appointed Commis-
sioners, 1877-78:
63 § 2



Public Entity

Effect of Resolution

Governing Body

Sacramento River=West Side
Levee Dist.--1915:361,
Water Code App. §§ 26-1
to 26-11

San Benito County Water
Conservation & Flood
Control Dist.--1953:1598,
Water Code App. §§ 70-1
to TO-4O

San Bernardino County Flood
Control Dist.--1939:73,
Water Code App. §§ 43-1
to 43-28

San Diego County Flood Con-
trol Dist.--1966 {lst Ex.
Sess.):55, Water Code
App. §§ 105-1 to 105-48

San Diego County Transit
Dist.,--Pub. Util, Code

§§ 90000-93017

Ban Diege Unified Port
Dist.»-1962 (1lst Ex. -
Sess.):67, Harb. & Nav.
Code App. 1 §§ 1-88

San Francisco Bay Area
Rapid Transit Dist.--Fub.
Util. Code §§ 28500-29757
{see also 1949:1239)

San Gorgonio Pass Water
Agency--1961:1435, Water
Code App. $§§ 101-1 to
101-52

San Joaguin County Flood
Control & Water Conser-
vation Dist.--1956 (lst
Ex. Sess.):46, Water
Code App. §§ T79-1 to
79-43

o indicated effect

Water Code App. § 70-8
Prima Fscie

No indicated effect

Water Code App. § 105-6{12)
Conclusive

Pub. Util. Code § gQOLD2
Conclusive (powers of
incorp. eity)

Harb. & Nay. Code App. 1
§ 27 Conclusive
(powers of muni. corp.)

Pub. Util. Code §§ 28954,
28953 Conclusive (powers
-f incorp. city)

Water Code App. § 101-15(9)
Conclusive (powers of
city

Water Code App. § 79-5(13)
Prims Facie

-p]l=

Appointed levee

commissioners,
Water Code App.
§§ 26"2: 26“3

Appointed Bd. of

Dir., Water Code
App. § T0-9

Bd. of Supervisors,

Water Code App.
§ 43-3

Bd. of Supervisors,
Water Code App.
§ 105-5

Elected Bd. of
Dir., Pub. Util.
Code § 90170

Appointed Port
Commissioners,
Harb. & Hav. Code
App. 1 § 16

Appointed Bd. of
Dir., Pub. Util.
Code §§ 28735~
28738

Elected Bd. of
Dir., Water Code
App. §§ 101-3,
101-4

Bd. of Supervisors.
assisted by
appointed Commls-~
sion, Water Code

App. §§ 79-6, T9-T7



Public Entity

Effect of Resclution

Sanitary dists. {Act of
1923)--Health & Saf.
Code §§ 6400-6830

Sanitary dists. (Law of
1891)--1891:161, repealed
with savings clause
1939:60; now Health &
Saf. Code § 6935

San Luis Cbispo County
Flood Control & Water
Conservation Dist.--
1945:1294, Water Code
App. §§ L9-1 to 49-36.17

San Mateo County Flood
Control Dist.--1959:2108,
Water Code App. §§ 87-1 to
87-35

Santa Barbara County Flocd
Control & Water Conser-
vation Dist.-~1955:1057,
Water Code App. §§ Th-1
to Th-39

Santa Barbara County Water
Agency--1945:1501, Water
Code App. §§ 51-1 to
51-19

Sante Barbars Metropolitan
Transit Dist.--Pub. Util.
Code §§ 95000-97100

Santa Clara County Flood
Control & Water Digt.--
1951:1405, Water Code
App. §§ 60-1 to 60-35

Cede Civ. Proc. § 1241(2)
Conclusive

Code Civ, Proc. § 1241(2)
Conclusive

Water Code App. § L9-6
Prime Facie

Water Code App. § 87-3(8)

Prims Faclie, but Conc¢lusive

with 273 vote

Water Code App. § 7h-5{12)
Conclusive

Water Code App. § 51-3.4
Conclusive

Pub. Util. Code § 96002
Conclusive (powers of
incorp. city)

Water Code App. § 60-6
Prima Facile

-2Da

Elected Governing
Bd. or Governing
Body of City,
Health & Saf. Code
§§ 646, 6500

Elected Sanitary
Bd., 1891:161 § 2

Bd. of Supervisors,
Water Code App.
§ 49-7

Bd. of Supervisors
with zone advisory
comnittee, Water
Code App. §§ 87-4,
87-14

Bd. of Supervisors,
Water Code App.
§ Th-6

Bd. of Supervisors,
Water Code App.

§ 51-7

Appointed Bd. of
Dir., Pub. Util.
Code § 95400

Bd. of Supervisors,
Water Code App.
§ 60-T



Public Entity

Effect of Resclution

Governing Body

Santa Clars County Irri-
gation Dist.--1923:479,
repealed with savings
clause 1953:1002,
1921:822, repealed with
savings clause 1953:1003

Santa Clara County Rapid
Transit Dist.--Pub. Util.
Code $§ 100000~100500

Santa Cruz County Flood
Contrcl & Water Conser-
vation Dist.--1955:1489,
Water Code App. 8§ T77-1
to T7-597

Santa Cruz Metropolitan
Transit Dist.--Pub. Util.
Code §§ 98000-9BL4OT

Separation of grade dists.
~-Sts. & Hwys. Code
§§ 8100-8297

Sewer maintenance dists.--
Heslth & Saf. Code
§§ LB6o-4go7

Shasta County Water Agency
~=1957:1512, Water Code
app. §§ 83-1 to 83-190

Sierra County Floocd Control
& Water Conservation
Dist.--1959:2123, Water
Code App. §§ 91-1 to
91-38

No indicated effect

Pub. Util. Code § 100131
Conclusive (powers of
incorp. city)

Water Code App. § 77-24
Conclusive (powers of
county, city & county,
water dist., etc.)

Pub. Util. Code § 98212
Conclusive {powers of
city

No indicated effect

No indicated effect

Water Code App. § 83-67
Prims Facie

Water Code App. § 91-3(f)
Conclusive (powers of
county, city, water
dist., etc.)

-23-

Elected Bd. of
Dir., 1923:479
§5

Bd. of Supervisors,
Pub. Util. Code
§ 100060

Bd. of Supervisors,
Water Code App.
§§ 77-71, 77-73

Appointed Bd. of
Dir., Pub. Util.
Code § 98100

Appointed Commis-
sioners, Sts. &
Hwys. Code
§§ 8130, 8130.1

Bd. of Superviscrs,
or governing beody
of contiguous
city, Heslth &
Saf. Code §§ 4885,
6500

Bd. of Supervisors,
or appointed Zone
Trustees, Water
Code App. §§ 83-22,
83-23, 83-167,
83.169 to 83-176

Bd. of Supervisors
with Zone Advisory
Committee, Water
Code App. §§ 91-7,
91-%



Public Entity

Effect of Resclution

|

Governing Body

Siskiyou County ¥lood Con=-
trol & Water Conservation
Dist.--1959:2121, Water
Code App. §§ 89-1 to
89-38

Small craft harbors dists.
-~Harb. & Nav. Code
§§ T000-73%0

Solano County Flood Con-
trol & Water Conserva-
tion Dist.--1951:1656,
Water Code App. §§ 64-1
to 64-20.4

Solvang Municipal Improve-
ment Dist.==1951:1635

Sonoma County Flood Control
& Water Conservaticn
Dist.--1949:994, Water
Code App. $¢ 53-1 to
53-35, renamed Sonoma
County Water Agency
{see 1969:656)

Southern California Rapid
Transit Dist.--Pub. Util.
Code §§ 30000-31520

Stockton Metropolitan
Transgit Dist.-~Pub. Util.
Code §§ 50000-50507

Storm drain maintenance
dists.--1937:265, Water
Code App. §§ 42-1 to
ho-p2

Water Code App. § 89-3(f)
Conclusive (powers of
county, eity, water
dist., etc.)

Harb. & Nav. Code § 7147
Conclusive (powers of
muni. corp.)

Water Code App. § 64-3.k
Prima Facie

1951:1635 § 45 Conclusive

{same as city)

Water Code App. § 53-3(f)
Conclusive (powers of
county, city, etec.)

Pub. Util. Code § 30504
Conclusive

Pub. Util. Code § 50162
Conclusive (same as
incorp. city)

o indicated effect

-2l

Bd. of Superviscors,
with Zone Advisory
Committee, Water
Code App- §§ 89-7,
89-9

Elected 4ir., or
Leg. body of eity,
Harb. & Nav. Ccde
§§ 70kO, TOLE

Bd. of Supervisors,
Water Code App.
§ 6b-7

HElected Bd. of
Dir., 1951:1635
§§ 25-26

Bd. of Supervisors,
Water Code App.
§ 53-7

Appointed Bd. of
Dir., Pub. Util,
Code § 30201

Appointed Bd. of
Dir., Pub. Util.
Code § 50060

Bd. of Bupervisors,
or Leg. Body of
City, Water Code
App. §§ Lo-1.1,
hoos
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Public Entity

Effect of Resolution

Governing Bedy

Storm drain maintenance
dist. {Act of 1939)--
1939:1100, repealed with
savings clause 13953:1001

Storm water dists.-~-~-1909:
222, Water Code App.
4§ 13-1 to 13-30

Sutter County Levee Dist.
No. 1--1873-7Lk:349,
Water Code App. §§ 1-1
to 1-12

Sutter County Water Agency
-=1959:2088, Water Code
App. §§ 86-1 to 86-28

Swamp Land Dist. No. 150--
1873=Th:629, Water Code
App. $§§ 2-1 to 2-T

Swamp Land, Levee, or Rec-
lamation Dists.--190G:346,
repealed with savings
clause 1953:1000

Tehaina County Flood Control
& Water Conservation
Dist.-=-1957:1280, Water
Code App. §§ 82-1 to 82-39

Transit dists.-<Pub. Util.
Code §§ 24501-27302,
27501-27509

Tulare County Flood Control
Dist.~--1969:1149, Water
Code App. §§ 111-1 to
111-h1

No indicated effect

No indicated effect

No indicated effect

Water Code App. § 86-3.4%
Primg Facie

Mo indicated effect

No indicated effect

Water Code App. § 82-3(f)
Conclusive {powers of
city, county, ete.)

Pub. Util. Code § 25703
Conclusive (powers of
city

Water Code App. § 111-5(12)
Prims Facie

-25-

Bd. of Supervisors,
1939:1100 § 10

Elected trustees,
Water Code App.
§ 13-5

Elected Bd. of
Dir., Water Code

APP' §§ 1‘2: 1‘3

Bd. of Supervisors,
with appointed
advisory council,
Water Code App.

§ 86-7

Elected Trustees,
Water Code App.
§ 2-2

Elected Trustees
(seme as reclame-
tion dist. from
which name or no.
is taken)

Appoint Dist. Bd.
which must appoint
advisory committee,
Water Code App.

§§ 82-6, 82-8

Elected B3. of
Dir., Pub. Util.
Code §§ 24801,
2L862

Bd. of Supervisors,
with appointed
comnission, Water
Code App. § 111-6
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Public Entity

Effect of Resolution

Governing Body

Tuolumne County Water Agency
-=-1969:1236, Water Code
App. §§ 113-1 to 113-100

Union Island Reclamastion
Dists. Nos. 1 & 2--
1903:36, Water Code App.
§§ 7-1 to T-10

Upper Santa Clara Valley
Water Agency--1962 {1st
Ex. Sess.):28, Water
Code App. §§ 103-1 to
103-kg

Vallejo Sanitation & Flood
Control Dist.--1952 {1lst
Ex. Sess.):17, Water Code
App. §§ 67-1 to 67-28

Vehicle parking dists.--Sts.
& Hwys. Code §§ 31500~
31933

Yentura County Flood Con-
trol Dist.--1944 (2nd Ex.
Sess., }:44, Water Code
App. §§ L6-1 to 46-37

Ventura County Harbor Dist.
-=1927:861, repealed with
savings clause 1953:999

Water conservation dists.--
1923:426, repealed with
savings clause 1953:998

Water conservation dists.
{Act of 1927)--1927:91,
Water Code App. §§ 34-1
to 3h-Ls

Water Code App. § 113-8
Prima Facie

No indicated effect

Water Code App. § 103-15(7)
Conclusive (powers of
city

Water Code App. § 67~23
Conclusive (powers of
county, ecity, etc.)

Sts. & Hwys. Code § 31590
Conclusive (condemnation
action brought by city in

name of city, with crdinance
passed by leg. body of city)

Water Code App. § 46-7(8)}
Prima Facie

No indicated effect

No indicated effect

No indicated effect

Bd. of Superviscrs,
Water Code App.
§ 113-33

Filected Trustees,
Water Code App.

§ 7-6

Elected Bd. of
Dir., Water Code
App. §§ 103-3,
103-5

Appointed Trustees,
Water Code App.

§ 67-3

Appointed parking
rlace commissioners,
Sts. & Hwys. Code
§§ 3177031773

Bd. of Supervisors,
Water Code App.
§ 46-8

Appointed Harbor
Commissioners,

1926:861 § 5

Elected Bd. of
Dir., 1923:426

Elected Bd. of
Dir., Water Code
APP - §§ 31""'5:
311



)

FPublie Entity

BEffect of Resoclution

Governing Body

Water conservation dists.
{Act of 1931)--Water Code
§§ T4000-76501

Water replenishment dists.
-=Water Code $§§ 60000-
6049

Water storage & conserva-
tion dists.--1941:1253
(provisions repealed
without affecting existing
dists.), formerly Water
Code App. §§ 41 to
L4-191; Deerings Calif.
Codes-<Water (uncodified

acts--part two) Act 9126a
§§ 20(4), 20(6), 21, 28, 29

West Bay Rapid Transit
Authority--1964{1st Ex.
Sess.):104, Pub. Util.
Code App. 3, 8§ 1.1 to
4.3

Yolo County Flood Control
& Water Conservation
Dist.--1951:1657, Water
Code App. §§ 65-1 to
65-35

Yuba~-Bear River Basin
Authority--1959:2131,
Water Code App. §§ 93-1
to 93-54

Tuba County Water Agency
--1959:788, Water Code
App. §§ 84-1 to BL-28

No indicated effect

Water Code § 60230(8)
Conclusive (powers
of eity

No indicated affect

Pub. Util. Code App.3 § 6.6
Conclusive (powers of
incorp. city)

Water Code App. § 65-3(f)
Conclusive (powers of
county, city, muni.
water dist., ete.)

Water Code App. § 53-8
Prima Fgeie

Water Code App. § 84-3.4
Prims Facte

-27-

Elected Bd. of
Dir., Water Code

§ Thogl

Elected Bd. of
Dir., Water Code
§§ 60131, 6013k

Elected Bd. of
Dir., 1941:1253
§ 15

Appuinted representa-
tive bd., Pub.
til., Code App. 3
§ 4.3

Appointed Bd., of
Dir., Water Code

App. § 65-5

Appointed Bd. of
Dir., Water Code

App. § 93-30C

Bd. of Supervisors,
with appointed
sdvisory council,
Water Ccde App.

§ Bl-7



NECESSITY

Bxtract from Nichols on Emlwent Domain (3d ed 196k, Vol 1, pp. ShO=592

§ 411 Question of necessity.

The overwhelming woight of authority makes clear beyond
any possibility of doubt that the question of the necessily or
expedieney of a taking in cminent domain lies within the
diserction of the legislature and is nof a proper snbject of
judicial reviow.2  As was £aid in one ease; 92

in n siatate allowing an attorney’s fee
to the owner upon {ho dismissal of
the proccedings hy the condenmor,

Illinois — Sanilary Dist. v. Ray,
119 11t 63, 64 NE 1042, 03 Am 8t
Rep 1025 Dencen v. Unverangt, 295
1] 378, 80 NI’ 321, 8 Anu Cas 300,
or in additien to the award if the
land is teken,

Jowa-—~Gano v. Minneapolis, ete.,
Ry. Co., 114 Tows 715, 87 NW 714,
55 LRA 263, 89 Am St Rep 393,
afi’d 100 US 557, 47 L Ed 1183,
23 8 Ct B854,

Michigan—DBoyne City, ete, R. K.
Co. v. Andersor, 146 Mich 328, 100
NW 420, 6 LRA (NS) 306, 117 Am
£t Rep 642, 10 Ann Cas 283,

Biesouri — Gibbons v. Missourd,
ete., B. K. Co,, 40 ¥Mo App 146,

Boe, also, Tayler v. Chicago, cte.,
R. R. Co, 83 Wis 045, 53 NW BS5,
bulding that a ressonable sitorney’s
fer should be tnxed when tho striala
provides that the owner should be
reimborsed for his “‘eosts und ex-
penses,”’ and Whitney v. Lyns, 122
Mnss 338, ellowing an atborney's feo
under a statuto providing that an
owner should be indemuificd for
his ““troublc and expense’’ when
the proceedings were abandoned.
In MeCaskey v. Fort Dodge, ote,
Ry. Co., 154 Yowa 652, 136 NW

§, it was held that when the award
was increased on appeal the owner
wns entitled to councel feea for
both trials, and in Doynoe City,
cte, K. 1. Co. v, Anderson, 116 Mich
328, 100 N'W 429, 8 LRA (NS) 300,
117 Am St itep 612, 10 Ann Cas 283,
that Lhe emount of attorney’s fecs
lies in the discretion of the trial eourt
and cannot be reviewed upon appenl.

81 Californla ~- Consumer  Holding
Co. v. County of Los Angeles, 208
CA(2d) 419, 25 Cal Hptr 213, (Bee
infra, § 14244, footnole 16.)

Minnesota — Stote v,  Districl
Court, 87 Mign 263, 91 NW 1111,

62 United States — Backus v, Ford
St. Union Depst Co, 160 US 557,
42 L 4 853, 18 S Ct 445; Adiron-
dack R. Co. v. New York, 176 US
335, 41 L Kd 492, 20 8 Ct 460,
afl’g 160 NY 225, 564 NE 689; Cin-
cinnnii v, Louisville & N. R. Co., 223
US 390, 56 L Ed 481, 52 § Ct 267;
United Siates v, Chandler-Dunbar
W. I, Co., 220 US 53, 57 I, Ed 1003,
83 S Ct 667; Senrs v, Akron, 246 US
242, 62 I, E4 688, 38 8 Ct 215; Brapgy
v. Weaver, 261 US 57, 64 L Ed 135,
40 5 Ct 62; Joslin Mfg. Co. v. Provi-
dence, 262 US 668, 67 1. Ed 1167,
43 8 Ct 684; Rindpe Co. v. County
of Los Angeles, 263 US 700, 67
I, £d 1186, 43 5 Ct 689; Georgia v.
Chettanoogn, 263 US 472, 638 1 BEd
796, 44 8 Ct 369; North Laramie
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Land Co. v. Hofman, 268 TS 276,
6 L Ed 853, 45 8 Ot 491; United
Stntes v. 1096.84 Acres, 50 F Supp
544; United States v. 170.98 Acres
of land, 106 ¥ Supp 623; United
Btates v. 1298.15 Acres, 108 ¥ Supp
548; United Btates v. 27787 Aeres of
Land, 112 F Supp 15%; Tnited
States v. Stufe of South Dakota, 212
Fid} 14; Combe v. THinoiz State
Toll Highway Coram., 128 ¥ Supp
395; Berman v, Parker, 348 US 28,
%0 L B4 27, 75 B Cr $8; Auder-
son v, Heeman, 252 F{2d) 321;
Brooks v, Shepard, 157 F Supp 379,
Huffman v. Slevens, 197 F Sapp 508;
Goverament of Virgin ldands v
50.05 Acres of Land, 185 F Supp
485; United States v. 113.81 Aecres
of Land, 24 FRD 368; Ugited States
v. 1,108 Aeres of Land, 25 FRD 205;
United States v. Mischke, 285 ¥(2d}
828; United Staies v. 229129 Acres
of Lapd, 192 F Supp 101; Maiatico
v. UDuited States, 302 F(2d) 880;
United States v. B20.76 Aeres of
Land, 265 ¥ Supp 45¢; Harwell v
United States, 316 F(2d) 791,
United Stales v. Certain Property,
32 FRI) 48,

In United Stetes v. 70.35 Acres of
Land, 184 F Suopp 451, the court
gsaid :

“The court has no doubt that the
government, having taken a term for
years, may thercafter take the fee.
What the government decides to take
is & matter solely within the preroga-
tive of the Ezesutive Department
rather  than the Jodielary, 0O
Dominion Lend Co. v, United States,
1625, 26% U.B, 65, 46 8.Ct. 39, 70
L.Ed, 162; Mead v. City of Portland,
1908, 200 U.5. 1458, 26 8.Ct. 171, &0
L.Ed. 413, The United States ean
‘always aoquire s greater intorest in
the property than it already pos-
sensed.” United Btatez v. B.74 Acres
of Land in Dade County, Florida, 5
Cir,, 1845, 148 F.2d 618, 8207

et ettt
Capyeiehi D 1964, By Mairraew Bxtoes & o, Ine
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Alabama--8mith v. City Board of
Edueation of Birmingham, 272 Als
227, 130 So(2d) &0,

Arkansas—{ireene County v. Hay-
den, 176 Avk 1067, 1 BW{2d) 863.

Qalifornia—Schnider v. Biate, 22
P{2d) 847, reversed on other grounds
231 P(24) 177, affd 38 Cnl(2d) 439,
241 P(2d) 1; People v. Lagiss, 160
CA{2d) 28, 324 P(2d) 926; People
v. Chevalier, 331 P{2d) 237; Poople
v. Chevnlier, 340 P(2d) 598; People
v. City of T.os Angeles, 179 CA(2d)
538, 4 Ca! Rptr 531; Reid v. Slate,
183 CA(2d) 840, 14 Cal Rptr 507,
County of Los Angeles v. Bartlett,
203 CA(24) 623, 21 Cal Rptr 778
(Bee infra, footnote 4.)

Where, when or how a gondemna-
tion proceeding shell be had is within
the sole competency of the econ-
demnor. People v. Oken, 150 TA
2d) 456, 324 P(2d) 58. The court
said:

"From the allepations of appel-
lant's pleadings which we have above
snmunarived in some deteil, it wonld
appear that the relief which he neeks
therehy as againet the respondenta is
& judgment declaring that the publia
interest end necessity require the con-
struction by the respondent ¥l Moote
Sehool District of a sehool building
gad ‘the acquisition and appropria-
tion by zaid school district of a site
npon which gaid building may be
erected within that eertain traet of
land® in the eross-complaint de-
soribed, Weo know of no law, and
none has bean ealled to our attention,
which aunthorizes a private ritizen to
mpintain such an action. Where, when
or how, if ai &ll, a echoo? district ahall
aonptruet school buildings is a matter
within the sole competeney of its
governing board to determine, Monte-
bello Unifled School! Dist. of Les
Angeles Conunty v. Kesy, 1942, 55
(a'.‘;igpp.zd 839, 843-844, 131 P.2d

VOL. 1---NED
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Oolorado - Ambrosic v. Baker
Metropolitan Water & Sen. Dist., 139
Colo 437, 340 P(23) B72; Weleh r.
City and Counly of Denver, 141 Colo
587, 340 Y (24} 352; Muck . Board
of County Comrs., 381 P(3d} 257.

Uonnecticat — Northeastern  Gas
Transmission Ceo. v, Colling, 136
Conn 582, 87 A(2d) 139, Golld
Reslty Co. v. City of Hertford, 141
Conn 135, 104 A(2d) 345; {(Green-
wich Water Co. v. Adams, 145 Coun
535, 144 A{2d} 323; Graham -+
Houlihan, 147 Copn 321, 1088 A{20)
745,

Delaware—State v. 062053 Acres
of Land, 40 Det $9, 110 A{2d} 1,
citing Trestise; State ¢ 062003
Aeres of Land, 49 Del 174, 112 A(2d)
BS7.

~ Florida—ERott v. Cily of Miami
Beach, 94 8o {24} 16%; Miller w.
Florida Inland Navigation Ihstriet,
130 Bo {2d) 615,

Goorgia—Tift v. Atlantic Coast
Line R. Co,, 161 Ga 433, 131 SE 46;
City of Atlanta v, Fulton County,
210 (Ga T34, B2 SHi2d) 850; Du I'ra
v. City of Marieita, 213 Ga 403, 99
BE(24) 158; City of Carrellten +.
Walker, 215 Qs 505, 111 Bf(2d)
79; Kellett v. Falton County, 215 Ga
551, 111 SE(24d) 384.

Hawali — State v, Chang, 48
Howaii 279, 378 {24} 842

Idaho—TIndependent School st
v. C, B, Leueh Const. Co., 74 Idoho
502, 264 P{2d) 637; Big Lost River
Irr. Dist. v. Zollinger, 83 Idahn 401,
363 P {24} 708.

Nlineis—Pocl v. Xankakee, 400
11 521, 94 NE(2d) 416; Chicago v.
Vaecaro, 408 Tk 587, &7 NE(2d4) 766;
Department of DPeblie Works and
Buildingz v, Lewiy, 411 1Nl 242, 103
NE{2d} 5%5; Weukegan Park Dist.
v. Pirst Nat. Bank of Lake Forest,
22 T (24} 238, 174 NE(24d) 824,
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Deerfleld Park Dist. v. Progress Dev,
Corp., 22 I} {2d} 132, 174 NE{2d)
830; Deerfield Park Dist, v. Progress
Dev, Corp, 26 11 {2d) 206, 186
NE({2d) 380,

Ingiang—Slentz v. Qity of Fort
Whryne, 233 Ind 228, 118 NE{24}
484 Cemetery Company v Warren
Sehool Township, 236 Jnd 171, 139
NE(23) 538; Dahl v. Northern In-
diana Public Berviee Co, 230 Ind
433, 157 NE{2d} 194; Wanmpler v,
Trostees of Indipne University, 241
Ind 448, 172 NE{2d) 67, citmng
Trestise.

Kentucky--Craddoek v, Univer-
sity of Lovisville, 303 SW{24) 645,

Lonisiena -~ Parish of Theria v,
Cook, 238 La €97, 118 8o {24) 491,
Sate v. Ouidry, 240 La 616, 124
So (2d) 531, citing Treatise; State v,
Woterbury, 125 8o {24} 503; Cal-
boun v, State, 152 So {(2d) B8, (As
to neguisition for highway purposes).

Maing— Crommatt v. City of Port-
land, 150 Me 217, 107 A(2d) 841,

Mussachusetts—Hayeck v. Metro-
politan IHatriet Cowem., 335 Mess
372, 140 NE(24) 210; Luke v. Massa-
chusetts Turnpike Anunthority, 337
Mass 304, 149 NE{2d) 225,

Minnesota—Holen v. Minneapolis-
St. Panl Metropolitan  Alrports
Corm., 250 Ming 130, 84 NW({24)
2825 Valden v. Beths, 251 Minn 349,
87 NW2d) 696

Mississippi-—-Culley v, Penarl River
Industrial Comm., 234 Miss 788, 108
So (¥d) 300; Missinsippi Power &
Light Co. v. Blake, 236 Miss 207, 109
80 {2d} 657; Gale v, City of Jackson,
234 Miss 828, 120 So (2d) 550.

Missouri—State v. Pankey, 350
Mo 118, 221 SW(2d) 105; State v.
Curtis, 359 Mo 403, 222 BW(24) &4;
Bowman v. Kansas City, 361 Mo 14,
233 8W{24) 26; Stato v. Shnliz, 243
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SW (24} 808; Phillips Fipe Line Co.
v. Brandstetter, 263 BW(Zd) 880;
In the Mutter of Procecdings to
Grads, ete., 270 SW(2d) 863: State
v. Ferriss, 304 SW(2d) 89¢. Siate
v. Crain, 303 SW(2d} 451; Slate v,
Waggoner, 318 SW{34) 930, State
v. Weinstein, 32§ 3W(2d) 309,

Nebraska — Scheer ¥,  ¥ansas-
Nebraska Nataral Qeas Co., 158 Neb
668, 64 NW{2d} 333; Hummer v
Dept. of Rowds, 175 Neb 178, 120
NW({2d) 809,

New Jersey—HRyan v, Housing
Authorify of Newark, 1256 NJL 336,
15 A(2d) 847; Durneft v. Abbnit,
14 NJ 291, 102 A(2d) 18, citing
Treatise; City of Trenton v. Lenz-
per, 20 NJ8 514, 103 A{2d) i3, 16
NJ 465, 108 A (2d) 409; New Jersey
Highway Aunthority v. Currie, 35
NJS 535, 114 A(2d4) 587, State v.
Leanza, 48 NJ Super 362, 137 A(2d)
622, afi'd 27 NJ 514, 143 A{2d) 671,
Bergen County v. 5. Goldberg & Co.
Iee, 78 NJ Saper 524, 185 A(2d)
38.

Now York — In re Townsend, 39
NY 171; Rensselaer, atc., B. To. v,
Davie, 43 NY 137; Brooklyn Park
Comre. v. Armasteong, 456 NY 234, 6
Am Rep 70; In r¢ Brooklyn Union
Ferry Co., 88 BY 139; In re Nisgara
Falls, ete, X. Co., 108 NY 375, 15
N 420; In re Brooklys, 143 NY 506,
38 NE 983, 28 LRA 270, aff’™d 146
TS 685, 41 L Ed 1165, 17 S C§ 718,
Mautter of City of Rochester v, Hol-
don, 224 N'Y 3868, 121 NE 102; Matter
of City of New York (Ely Ave.), 217
NY 45, 111 NE 266 ; Mutter of Publie
Service Comm., 217 NY 61, 111 NB
t58; Application of Residents of
Bunmmer Haven, 202 Mise 883, 110
NYS {2d) 186; Purdy v. ity of
Newburgh, 113 NYS{24) I76;
Burds v. Palisades Interstafe Park
Comm., 204 Mise 232, 120 NYS(24d)
801; Dutchese County v, Cary, 283
App Div 851, 130 WYS(2d) 415;

Copryright € 1064, By Marraew Hunose & Co., Tne.

GUEBTION OF NECESBITY

§ 411

De Motteis v. Town of Hempstead,
286 App Div 1025, 145 NYS{2d)
25G; City of Albany v. Yaras, 1
AD{2d) 989, 150 NYS(2d) 34, aft'd
2 NY{2d) 844, 140 NE(24) 875;
Cuglur v. Power Authority, 4 Mise
(2d) 879, 163 NYS(2d) 809, offd 4
ATXé24}y BOI, 184 NYS(2d) 688,
eff’d 3 NY(3d) 1006, 147 Ni(24d)
733; City of Utiea v. Damiano, 193
NYS({24) 272; Base v. State, 192
NY®8{24) 272; Baso v Siate, 184
NYB(Zd) 783; Schuiman v, People,
11 AD(2d) 273, 203 NYS{2d} 705,
rev’d 10 WY (2d) 249, 176 NE(24d)
Bi7; Buell v, Geneses State Park
Comm., 25 Mize (2d) 8431, 206 NYH
{28) @5, Howsaver, see Brent v,
Hoch, 25 Mise (2d) 1082, 200 N¥§
(2d) 66, aff'd 13 AD(2d) 505, 211
NYS(2d) BS3, wpp., dism, 13 AD
{24} 774, 217 NYS(2d) 505; In 7e
Incorporated Vilisge of Garden City,
217 NYS{2d) 827; Bennett v. Me-
Morran, 38 Misc (2d) 928, 230 NY8
{24} 205; Brown v. McMorran, 30
Mise (24) 716, 241 XYS{2d} 483.

North Carelina—North Carolina
State H'way Comm. v. Young, 220
NC 4§03, 158 SE 91; Redevelopment
Comm, ¢. Seeurity Nai, Bank, 252
NC 585, 114 SE(2d) 688,

Oblo—Shepard Paint Co. v. Bosrd
of Trustees, 88 Ohic App 319, 100
NE(2d} 248; Emuenvel v. Twinsburg
Tp., 84 Ohis App 63, 114 NE{24)
620; Bolether v, Ohio Turnpike Com-
wission, 99 Ohie App 228, 133 NK
(2d) 148, ciling Treatise; City of
Lakewood v. Thormyer, 80 Ohio Abg
65, 154 KE(2d} 777, citing Treatise;
Bimmons v City of Cleveland
Heighis, 81 Obio Abs 128, 180 NE
{24} 877; Grisnnti v. City of Cleve-
land, 8% Ohia Abs 1, 181 NE(24d) 295
app. dism. 173 Ohio St 358, 182 NE
(24) UG, app dism 371 US 68, 9 L,
Fd {24) 118, 85 8 Ot 111,

Oklahama—Pryor v. Western Pav-
jug Co., 74 Ok} 308, 184 T 83; Owens

YOL. 1—-NED
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v. Oklshoma Turnpike Awthority,
283 P (24) 827,

Oragon—Port of Umatilia v, Rich-
wond, 2312 Or 586, 321 P{2d4) 338,
eiting and guoting Treatize.

Ponnsylvanie—Tazrow v. Philadcl-
phis Hensing Avthority, 875 Pe f&6,
101 A{24) 664,

Rhode Yeland—Jfoslin Mfp, Co. v
Clarke, 40 HI 350, 168 A 935, err.
dise. 231 US 533, 64 T 14 407, 46
8 Ct 55; Balsano v, Providence Hede-
velopment Ageney, 83 KT 323, 184
A{24) 238,

Bouth Carolinn--Hease v. Ciby of
Spartenbarg, 242 SC 520, 131 8K
(2d) 883,

Sonth Daketa—City of Bristol .
Iiorter, 73 8D 398, 43 ¥'W(2d) 543.

Tepnesses — Justny v, AeMabon,
189 Tenn 470, 226 SW(2d4) B4,

Texas—Texas Electrie Service Co.
v. Campbell, 328 SW(2d) 208; Wa-
goner v. Uity of Axlington, 345 5W
(24) 769; Atkimzon v. City of Dallas,
353 SW(24) 275; Haibert v. Upper
Neches River Municipa]l Water Au-
thority, 367 SW(2d) 879.

Virginia—Richmond Fairfield Ky.
Co, v, Llewellyn, 166 Va 258, 137 S
809; City of Riebmond v, Dervishian,
190 Va 398, 67 RE(2d) 120 Virginis
Eleatric and Power Co. v. Webh, 196
Va 555, 84 8E(2d) 735.

Washington — State v. Superior
Court, 46 Wagh {240 219, 278 P{2d)
914,

Weat Virginia — State v, Profes.
gional Healty Co, 144 W Va 652,
110 SE{2d} 616; Board of Education
of Wanawha County v. Shaler, 124
SE(24) 334,

Wiscousin—Swenson v. Coonty of
Milwaukee, 266 Wia 128, 63 NW{2d)
1033 Brausen v. Daley, 11 Wi {2d)
160, 105 NW{2d) 20; lehmann v.
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Waukeshs County Hwey. Comm., 15
Wis (20) 94, 112 NW(24) 127,

Wyoning-—Miller .
Wyo 383, 140 P(2d) 746.

Conirn:

Florida-~Sinte Hoad Dept, of
Florida v, Soathland, Ine, 117 So
{28) 513, in whieh the court said

“The resolations adopted by the
Road Departeent, copies of which
are attached to the petition, declare
that the eonstruction of State Hoad 9
a8 2 limited sccess state highway is
neqessary, practical and to the best
interest of the State, and that it is
neeessary that the right-of-way for
the rogdbed and ditehes as dessribnd
in the petition be asgoired for wse in
the sonsfruction and maintensnee of
sach highway under the anthority
granted by law. The forepoing resolu-
tions constitute an edministrative de-
termination as to the necessity of se-
quiring defendant's land for highway
porposes under the power of eminent
domein, Such determination of ne-
ceevity, sithongh presumptively velid,
iz novertheless & proper smbject of
Judicial inquiry when fimely raised
hy one who coneeives himself to be
injured a8 a conscquence thereof.

Hagle, 55

“Fha abuse of power by migguided,
though well intentioned, admanistra-
tive burcaus, boards, departments or
agencies of government poses an ever
present threst to the very founds-
tion of our democratic institutions,
Though such abuses oceur infre-
quently, their veeurrence has a devas-
tating effect upon the rights of in-
dividual citizens adversely affected
thereby. Thus the conrts muet e ever
zealons o protecting the basio rights
of the governed against the improper
exvrcize of povernmental power per-
petrated ander the eloak of lawful

sanching,

¥4 in sebtled in this jurisdiction that
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“[T1he motives or reassns for declaring that it is neees- -
sary to take land are no concern of the owner of land
sought to be condemned by the state for a use declared
by law to be a public nee * ¥ * At best it [ie, the evi-
dence] cstablishes that plaintiff wae faking more land
than it necded for a public purpose. Such necesgity is not
justiciable, even if the motive of plaintifl was to take
more land than it needed in order to avoid severance

damsages.’’

There are various aspects of this prineiple which have

crystallized into specific questions.

Tn nccordanes with the

general prineiple, it has been held that the courts may not

inguire into the question

(1) Whether there is any necessity for the taking,®®

a determination of the necessity for
acgniring private property ander the
power of eminent domain by & ad-
minigirative agency of government,
or by & guasi publie esrporation, will
not be sel aside by the conrts in the
sheenea of a showing that such a
deferminetion was motivated by bad
faith, frand, or constifuies a gross
abasa of diseretion. There is nothing
in the record befors us to indicate,
nor does appellee eontend, thet the
Road Depariment’s resolutions deter-
mining the necessity for mequiring
defendant’s property were motivated
by frand or bad feith, The trisl conxt
found that po publie neeessity, par-
pose or use exists in this ense at this
time to properly suthorize the Road
Department o exercise the power of
eminent domain against the lands of
defendant. Having so found, it scomn
implicit in the order appealed from
that the courl concluded the resolu.
tion of necessity adopted by the Road
Department constituted a gross abuse
of diseretion, or =lze no publie par-
pose or wse exists for the tuking of
defendant's land, and therefore the
institution of this proceading is an
improper exercise of the power of
eminent domein delegated fo it by
law."”

Capyright T 1963, By MatTHLW Bespeu & Co,, ixe,

82.1 Californis -— Feople v. Lagiss,
216 CA(2d) 374, 36 Csl Rpir 853,

B3 United Btates—Sesrs v. Alron,
246 GS 242, 63 L E2 688, 38 S Ct
245; Bragg v. Wenver, 2351 US 567,
B4 L. Bd 135, 40 8 Ct 62; Joslin Mfg,
Co. v. Providence, 262 TR 668, 67
T+ Ed 1167, 43 5 Ct 684; Rindge Co.
v. County of Los Angeles, 262 US
700, 87 I Ed 1186, 43 B €t 68§;
United States v. B0 Acrez of Land,
28 F Supp 316.

Oolorado—Tine Martin Mining Co.
v. Empire Zine Co., 90 Colo 520, 11
P24} 221

Misgigsippl—Mississippi Power &
Light Co, v. Blake, 236 Misa 207, 100
SBao{2d) 657, in which the court said:

“Consequently, as a condition
procedent fo the exereipe thersof,
the Power Company was required
to obtain from the Pablic Berviee
Commiesion & certificate of publie
eonvenience and necessity.

. B B

“It has been repestedly held that
the public necemsity for taking pri-
vate property is o legislative ques.
tionm. Ham v, Board of Leves Com-
miseioners, B3 Misa, 534, 35 SBo. 943;

VoL, 1--NED
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(2) Whether there is any need for resorting to eminent
domain in effeeting such acquisition,®*

(3) Whether the

City of Oreenwood v. Gwin, 153
Mies, 517, 121 8o, 160; Mies, State
Highway Commission wv. Coekrell,
2056 Miss. 626, 39 So4d 4 Culley
¥, Peart River Industrial Commis-
gion, Mias, 108 50.2d 380,

“Sinee the Legisiature bad the
right and power to determine the
peblic necessity, it of comrse alse
had the power to delegate thet fune-
tion to the Public Serviee Commis-
sion. ‘Lhe aetien of the Commis.
ion, in granting e certifleate, cannot
bs overturned if it is supported by
gnbatantial ovidence, and is not ar-
bitrary or eapricious, or beyond ite
power to make, and does not viclale
some constitutional right”

Nevada—Aeroville Corp, v. Lin-
coln Connty Power Dist. No. 1, 71
Nev 520, 200 P(2d) 070.

North Oarclina—Burlington City
Board of Edueation v. Allen, 243 NC
520, 91 SE(24) 180,

Popnsylvania—Where statuie re-
quires that as a prerequisite to eon-
demnation by a publio utility the con-
demnoy must obtain the approval of
the proposed condemcnation by the
puoblie service commission, the sourt
would not substitute ils own judg-
ment for that of the commission, un-
{ess the order was elearly unreason-
able and not in conformity with law,
or if there was a flagrant abuse of
diseretion, Phillips v, Penusylvania
Publie Utility Commission, 181 Pa
8t 625, 124 A (2d) 825,

84 United Btates — In re Secretary
of the Treasury, 45 F 308; In re
Condemnation for Impvmi, of Rouge
River, 206 F 105; United Btates v.
Crary, 1 F Supp 404; United Btates

time i a fitting one®®

v, Gideion-Anderson Co., 16 F Supp
827.

Now Yok -— In r¢ Townpend, 39
NY 171

8% nited Htates—In United Btates
v. Certain Parcels of Land, 2156 F
{24} 140, the owners contended that
the condemnsztion was itseif im-
proper inasmech s a portion of the
property taken was not te be devoted
i *public use' within a reasonable
period of time, The court upheld the
taking, saying:

** As we bave statod the Marehants
Exchange trast was but one of a
lerge number of tracts condemnsd
or to be condemned by the govern-
ment in establiehing the Independ-
ence Nationel Historiesl Park, T
particular condemnadion procesding
in which the Merchants Exehange
property was involved covered many
separate tracts. Cther pieces of land
remained to be sondemned, Ope of
these properties, condemned at the
same fime ns was the Merchants Ex-
shange, waa taken subject to & pro-
vision aliowing the owner to remain
in poseession for a period of five
¥eurs. A provision allowing similar
arrangements in respect to other
lands then taken was inciuded. The
ownere of the Merchants Exchange,
& property still largely oscupied by
private tenanta, argne that the Na-
tionad Historical Park fas n com-
pleted whole’ could not soma into
being until! nt least five years after
thelr property was condemped and
that this sonstituted an unrsasonabls
deley after the time of taking.

“The court below ruled to the con-
trary for good reasone. The conrt
soneleded that since the suthorizing
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Iegislntion anticipated & program of
piecemeal neqnisition {89 F.Bupp.
T17] of the necessary properties, tha
government reasonably deemed wuoh
& transitions! program sdministra-
tively desirable for such a large
project snd more feasible for the
tenants who had to make arrange-
menta to condust their busineess in
cther loenlitien, In addition, the
obiaining of early oontrol of the
propertiss enabled the government
to prevent nnsetisfactory alteration,
deterioration, or destruetion of the
gite snd alss avpided apeculation,

“We do not, however, consider it
negessary to evaluate these ressons,
Since the power of eminent domeie
i limited in its exercise {o obtaining
property for poblie nase, the souris
have reviewed eminent domain pro-
eeadings in order fo insure that the
property eondemned wax actually
taken for publie mee, Admitiedly,
the proposed National Historical
Purk is 2z public use. Though there
may be some deloy in diverting the
property from private sses the delay
should not be grest in the light of
sll the circnmastences.

“Onee it ia administratively deter-
mined thst & property is to be taken
for  public uas, a United States
court ordinarily will not review the
reasonableness of the government’s
deeision as to the time of taking or
the period which mnst elapse belore
the property is utilized solely for a
publie astivity. In aothorizing the
nso of eminent domain in such e cass
ae that at bar 40 UB.C.A, § 267
provides that the ** * * officer of the
Government * * * mathorized to pro-
eure real ostrte ® * * may acquire
thka game for the United Siates by
condemnation, under jndisisl! pros-
esn, whensver in Ms opinion {f 2
negessary or advantageoss to fhs
Government to do 20,* * *' | Empheais
added.) The atatute indieates that
the jundgment es to tke proper time

of taking is to be that of the govern-
ment officiel to whom the exerciss of
the power of eminent domain hes
been delegated by Congress. Ses
United States v, 6576.27 Aeres of
Langd, D.CN.D., 1948, 77 P.Bapp. 244,
245, The adminintrative dificnlties
in having a sourt sit in judgment on
such an exeveise of offfeiai dizeretion
and $be disadvantages of such »
courss would seem {o limit severaly
the rols & conrt may play save where
thers hes boen & olear abuss of dis-
cretion,”?

The osourt forther distinguished
the eituation in the case at bar from
that in which the sondemnor was a
non-governmental entity. The court
said; *'The owners rely Leavily on
Clendaniel v, Conrsd, 1912, 3 Boyce,
Del,, 549, 83 A. 1036, at page 1048,
a Delawars condemnstion proeesd-
ing, wherein the court said, that
property teken by eminent domain
must ‘* * * ha devoted to a public
use within a reascnable time * * *?
after the iaking. The eourt ex-
plaiced thet this requirement was
enforeed #s a means of compelling
private groups, sllowed the eminent
domata power, without directions
aa to ifa exercise, to nse the froits of
the power only for puhblie purposes
and that acosptanes of the sminent
domain power hy 8 privats gorpora-
tion not only imposed a duty to de
vote private property iaken with
the power to publis uss, but to do
s0 within & ressonable time. The
court ruled that this duty would be
judicially enforced when necessary.
Booauss the eminent domain power
delegated to private groups has al-
ways bean more ¢lossly limited than
that inherent in severeignty, the
precedont of fhe Clendaniel decision
is not persussive here, Bes United
States v. Jotham Bixby Co,, D.C.B.D.
Cal, 1632, 55 ¥.24 317, 318."

Dolaware ~ Stste v. 0.62033

Copwright @ 1964, By Matriizw Benoie & Co., INC. YOL. i-- NED
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{4} Whether there is a need for the property to the extent

sought to be acquired,®®

Acres of Land, 49 el 40, 110 A{24)
1, in which the court said:

“In the epplication of these con-
cepis, howevar, the Courte enforee
8. well-established limitation uopen
the power of eminent dumain, One
of the fundaments! prineiples of
emivent domain i5 that it shall pot
ba oxercised unless the property
faken is to be devoted to e public
are within a remsonable time after
the taking. Clendaniel v. Conrad,
3 Boyce 549, 590, 83 A. 1038, 1044,
The doctrine of rensnnahle time pro-
hibits the tondemnor from epecnlat-
ing as to possible needs at some re-
mote future time, The eondemning
gnthority, of courae, may take lands
snfficient to provide for future needs
as well a8 present needa; but, in this
aren, the condemning autbority may
not exeeed that whick may in good
Faith be presumed to be peccasary
for future use within s reascnable
time, "

New York--In re Towpsend, 39
NY i7.

See, however:

Kentocky—Pike County Board of
Ednention v. Ford, 270 SW (2d) 245,
in which the court said;

“ An authority with the power to
condemn is not limited to its im-
modiste needs onoly, but it may, and
indeed shonld, give consideration to
fotore needs. Baxter v. City of
Louisville, 224 Ky. 604, 8 BW.2d
1074, Tn 18 Awmdur, Eminent De
main, section 113, it is stated:

“¢Tn the determination of whether
the taking of property is necessary
for public use, not- oply present
demsands of the publis, but thnse
which may ke fairly antieipated
in the future, may bLe considered.

* * * When & taking of land or
water rights or other properiy is
made for a public use, there is no
valid objection if B reasoneble re-
gard for probable future expan-
gion ig kept in mind, and o taking
of considerably greater extent than
ir required by present neopssities
is made, oven if the parties mak-
ing the teking derive a revenue
from seliing tha surplas water or
leaving the surplus land for pri-
vafe purposes until it iz needed
for the public ase. * * *

“The fuet that a portion of the
land taken will continoe to be pnt
to private nge by a pablie otility,
holding n Tease thereon until the
ueeds of the Board require ita nse,
doea not destroy the right of eminent
dottain,'’

88 United States—Shoemaker v
United States, 147 US 282, 37 L Ed
170, 13 8 Ct 361; United States .
Clettysherg Hlee. B. Co, 180 US
668, 40 L, B4 576, 16 8 Ct 427 United
States v. Chandler-Dunbar W, P. Co,,
220 US 53, 57 L Ea& 1063, 33 § Ct
667; Benrs v. Akron, 246 US 242,
62 L. Ed €86, 38 & Ct 246; United
States v. Certain Parcels of Land,
215 P(2d) 140; United States v.
Certein Heal Hstute, ete, 217 F(24d)
820 TUnited States v. 34281 Acres
of Land, 134 F Bupp 430; United
States v, 23.9129 Acres of Land, 192
¥ Supp 101

Fiorida—Miller v. Florids Inland
Navigation Distriet, 130 8o (2d) 615,

Ilinois—City of Wankegan v
Stancrak, 6 T1 {2d) 504, 120 NE{24d)
751, in whick it was held that as to
amonat, the condemning suthority
had substantinl diseretion o teke
land sufficient not only for present
needs, but for future reguiremants as
well. - Unless the discretion ia ebused
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or an aren grossly excessive is taken,
the taking will not be disturbod.

Indiana--Wanapler v, Trastees of
Indtann Miiversity, 241 tad 448, 172
NE(2d4) 67, eitine Treatiss,

Beantucky ~Keomr o, v. Louis-
ville & Jefferson County Aiy Bd, 308
SW{2d; 435,

Louvigiana—(Irenter Bulon Ropge
Port Comm v, Watson, 224 [a 110,
GY Bo (2d) 961,

Now Jersey— Tounessee Gins Trans-
misgion o, v, Fhmshifield, 38 NJS
132, 118 A (24} 64.

New York--Coelur v Power Au-
thority, 4 Mise (2d) B79, 163 NYS
(3) 902, ai’d 4 AD(2d) 501, 164
RYS{2d) 686, af’d 3 XY (2d) 1006,
147 NE{2¢) 733

Oregon—1*ort of Umaliilx v. Rieh-
mond, 212 Or 586, 321 P{2d) IS8,
citing and quoting Treatise,

Pennsylvania—Lacy v. Muntgom-

ery, 181 Pa St 640, 124 A {2d) 492.

The obverse of the textnn! stabe-
ment was involved in Meduliffe &
Barke Co. v. Boston Housing Author-
ity, 334 Mass 28, 133 NE{24) 483,
wherein the court said:

“The first contention of the plaintiff
is that the auibority wes empowered
to take all the land within the periph-
cral boundaries of ihe area or
nothing. Each of these seven parcals
was especinlly deseribed by metes and
bounds fogether with its total aren.
All but one of them abutted epon
oue of the existing strecis now form-
ing ope of the external boundaries of
the project. The sutbority has in
fact all the land located within the
peripberal bourdaries of ths avea
except thesa pareels. The plaintiff
contends that & taking of less than
the entire plot declared to be soh-
standard or decadent is invalid,

““The defendants copiend that the
plaintiff hug no stending to raiss this
point, The extent end the necessity
for x {aking reat io the sound disore-
tion of the board to which the snb-
Jeel hax been entrusted, Talbot v.
Hudson, 16 Oray 417; Lymeh v
Forbes, 161 Mass 302, 37 NE 437,
Boston v, Talhot, 208 Mase 82, 91
NE 1814, although the purpose for
which the land was taken is a gues-
tion of Jaw and & open to judicial
review. Salisbury Land & Improve-
ment Co. v. Commonwealth, 215
Mass 371, 182 NE 419, 46 L.RA, NS,
1136; Allydenn Reslty QCorp. W
Hotynke Hounsing Anthority, 304
Mase 288, 22 NE(2d) 665. -

“It may at times happen, ns it did
undoubtedly here, that within the
entire substandard distriet there are
a few parcels with the siruetures
theieon that in the sound judgment
and diseretion of the members of the
authority ere in barmony with the
contemplated use to which the locus
is to be devoted. Structurea soitahle
to and consistent with the new use
ts which the ares ir to be put noed
not be destroyed merely becanse they
happen to be located within s sub-
standard and decadent aren, * * * *

0f & pomewhat similar question it
was said in Berman v, Parker, 348
US 28, 26, 76 B Ct 98, 90 L Bd 27,
in answer to an objection of & do-
partment store owner whoss place of
business was loeated within a eon-
demned ares thal his business sheuld
not be taken, that it was not ‘the
funetion of the conrts to sort snd
chonse among the varioms parcels
selected for condemmation” It has
been beld that sl the land included
in a substanderd or decedent ares
aeed not be taken, Omission to take
the seven pariiculsr lots did net in-
validate the taking of the remainder
ol the aree”

Coporight © 1064, Bs Masrsrw Brnoee & Co., Inc. VOL. 1~NED

2
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(5) Whether there is a need for the particular tract sought
to be acguired (and, correlalively, whether gnother traet
wonld not better serve the purposes of the condemnor)

(6) Whether there is any need for the particular estate

sought to he econdemned,?®

{7) Whether the mode of acquisition with respect to the

BY United Btates — Monongsbels
Nav. Co. v, United Siates, 148 US
312, 37 1. Bd 463, 13 S Ct 622;
United Stntes v, Burley, 172 F 615,
aff'da 178 ¥ 1; Campbell v, Chase
Nat. Bank, 5 F Supp 156, «ff’d on
jurisdictionel grounds, 71 F'{24d) 661,
eert. den. 203 UB 592, 79 L Ed 686,
55 8§ Ct 108; Fish v. Morgenthan,
10 F Supp 613; Atlentie Coast Line
B. Co. v. Bebring, 12 F(2d) €75:
Trangeontinentai G, P. L. Corp. v
Borough of Milltown, 83 F Supp
287 United States v. Certzsin Par-
cels of Land, 215 F{2d) 140; United
States ». 342,51 Acren of Land, 134
F Supp 480; Kingsport Utilities v,
Bteadman, 139 F Supp 632.

Qalifornia — Stafford v. Poople,
144 CA(24) 79, Jo@ P{2d) 231.

Florida—Central Hanover Bk, &
Tr. Co. v. Par American Airways,
137 Fla 808, 188 So 320.

Misscuri—*%See, however, 5t. Louis
County v. Manchester, 360 3W (2d)
638, a3 to the inhibiting character
of a zoning ordinanee. {See § 1.42
(14], footnote, 381, supra.}

New York-—JIn re¢ Townsend, 36
NY 171; Tennemsce Gas Transmis-
ston Co. v. Geng, 11 Mise {2d) 738,
175 NYS(2d) 488,

B8 United Btates—Sweet v. Roechel,
155 US 380,40 L. K4 188, 14 8 ('t 43,
United States v. Certain Pareels of
Land, 215 F{2d) 140; United States
v. Certain Real Estate, ete, 217 ¥
(2d) 920; Richmond {nvestment Co.
v. United States, 240 I'(2d) Bil

Florida-—Miller v. Florida Inland
Navigution District, 130 80 (2d) 615,

Minois — City of Waukegan v.
Ntunczak, 6 Il (4d) 594, 128 NE(24)
51, in wlich the court said:

“As to the estate takem, the State
or ita mueieipal delegatee, may take
muy property, if for & publie pur-
pose, 40 long as it provides just eom-
pensation.  Subject to these constitu-
tional reguirements, the estate eor
guantim of interest taken mey be
the meximum interest im property,
the fee simple ghsclute, if the legis-
tature =0 detevmines,  Sanitary Dis-
trict of Chienge v. Mannsse, 380 il
17, 42 NE{2d) 343. In a given case,
ihe graot of condenmation power in
the statote, or lacking an express
definilion of the interest to be taken,
the sheolute needs of the publiec pur-
pose, mey eanirol the quantum to be
token, Miner v. Yantis, 410 T 401,
102 NE{2d) 324, and where & oon-
demimation statute does not expressly
grant power to take a fee simple
shrsolate, then o deterinineble fee,
easement, or lusser interest may he
all thet may be taken. Saperior (il
Co. v, Harsh, DC, 38 ¥ Supp 467;
Miller v. Commissioners of Lineoln
Park, 278 IH 400, 116 NE 178,

* » L ] *»

“Where the power to take is a
power to take “real property,” the
grant autherizes talving ‘all interest
eid or elnmed i lands in fee, for
life or for years,! including & feo
simple interest.”

Masaachpgette—Bostor v. Talkot,
206 Mass 82, 91 NE 1014,
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instromentalilivs employed, sneh as a slale officer, an indi-
vidual, or a corporation, is proper insofar as the exorcise of
the legislative discretion is concerned,¥®

[1} Legislative question.

It follows from the very nature of the power of eminent
domain that property cannot be taken by the exercise of the
power except when ii isx uneeded for the public use®® It is
equally obtvious that, as there is no fixed principle which
decides that publir improvements shall be undertaken and
where they shall be located, these guestions mnust be settled
by some department of the gevernment. It does not, however,
follow merely because sneh guestions are often open to doubt,

89 New Jersey - Minriz May R
Corp. v. Board of Chosen ¥Frephnigd.
ers, 18 NJ 249, 113 Af2d) 440,

New York--Im r¢ Townsend, 39
NY 171,

90 Trnited  Btates — West River
Bridge Cou, v. Dix, § How {07, 12
. Bd 535,

Oalifornia—Spring Velley Water-
works v. Drinkhouse, 82 Cal 528, 28
P 631,

Geergia— Parham v. Inferior Court
Justices, B Gu 341; Atlantie, cte., R.
R. Co. v. Penney, 118 Ga 481, 46 BE
G65,

Llinois—Chepiin v, H*way Comrs,,
129 11l 651, 22 NE 484.

Indiana—Prather v. Jeflersoaville,
ete,, B. R. Co., 52 Ind 16; Blackwn
v. Halves, 72 Ind 615,

Kentocky — Trecy v, Elizabeth-
town, cte., B, B. Lo, B0 Ky 259.

Lovisiana—New Orleans, ete,, H.
R. Co. v, Gay, 32 La Ane 471.

Maigeé—Jordan v. Woodward, 40
Me 317,

Maryland—XNew Central Conl Co.
v. George’s Creck Coal, etr., Co,
37 Md 537,

e b vt e s

Massachusetts — Harbark v. Bos-
ton, fi {Cash 265,

Michigan ~— People ez rel. Tromb.
ley v. Humphrey, 25 Mich 471, 9 Am
Hep 84, i

Misgouri—8t, Lauis, ete, R, B, Co.
v. Hanuibal Union Depot Co., 125
Mo 82, 28 SW 483,

Nevada—Dayton, ete, Mining Co.
v. Sewwell, 11 Nev 394,

New Jersey-—Chepney v, Atlantic
City Wauterworks Cn,, 55 NJL 235,
26 A 95.

Now Mexico--City of Carlchad v.
Ballard, 71 N3 397, 378 P(24) R4,

New York—Bloodgood v. Mohawk,
cte, B, R. Co., 18 Wend 9, 31 Am
Dee 313,

Ghio--(liesy v. Cincinnali, eie,, K.
R. Co., 4 Ohio ¢ J0B,

Oregon—Dallas v. Halloek, 44 Or
246, 75 P 204,

Pennsylvania — Darlington v,
United States, 82 Pa 382, 22 Am
Rep 766

Vermoat—Foster v, Btafford Na-
tional Bsnk, 57 Vit 128,

Copripht & 1964, Bv Matruew Bexvew & Co,, 1, VUL, L -RED
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and becanse evidence and argument might be of assistance
in coming to a decision, that they are necessarily judieial and
should be passed upon by the courts.

Juet as it is exclusively within the power of the legislature,
except so far as it ia Hmited by the provisions of the constitu-
tion, to decide what police regulations shall be enacted, what
taxea shall be levied and what the duties of the various public
officers shall be, so it is within the ezclusive jurisdiction of
the same hody to determine what public improvements shall
be constructed, where they shall be located, and wheiher the
power of eminent domain shall be employed to acquire the
necessary site.

When the legislature has anthorized the exercise of eminent
domain in a pariicular case, it has necessarily adjudicated
that the langd to be taken is needed for the public nse, and no
other or further adjudication is necessary. When the legis-
lature has mwade its decision and has authorized the taking
of land by eminent domain, the owner has no constitutional
right to have this decision reviewed in judicial proceedings
or to be heard by a court on the question whether the public
improvement for which it is taken is required by publie neces-
sity and convenience, or whether it is neeessary or expedient
that his land be taken for such improvement, unless the public
use alleged for the taking is & mere pretenss.

If the legislature should determine that it was unwise to
establish & public improvement for which there was a con-
siderable demand, no ene would suppose that such a determina-
tion conld be reviewed by the courts, and the prineciple is
the same if the determination of the legislature is the other
way.

This rule is sometimes stated in other forms, as that such
questions are political, not judicial; ®*' or that the judicial
function is exhausted when the use is declared public, and
the extont to which property shall be taken rests in the dis-
cretion of the legislature.®® The logical basis of the rule

®1 California—DBarry v, Dopartment ete, K, B. Co., 108 NY 375, 16 NE
of Public Works, 1990 CA(2d) 359, 425
18 Cal Rptr 637, quoting Treatise. . United States — Shoemaker .

Missouri—State v. Crain, 308 SW  United States, 147 US 282, 37 L Ed
(2d) 451. 176, 13 $ Ct 361

New York—In re Niagarn Falls, Indiana—(Guerretaz v. Publie Serv-
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does not appear in any of the above expositions of ii, and
the subject is sometimes confused by a statement of these
gynonymous conclusions as if one presented the reasoning
from which the others resulted. The real reason of the rule
iz simple enough; the courts have no power to revise any
enactment of the legislature unless it violates svme clanse
of the constitution. The constitutions of the great majority
of the states contain no provigion prohibiting the taking of
land for public use exeept for necessary or econorpically ex-
pedient underiakings, or unless the work can be done in no
other way, nor was it the practice when the state constitutions
were adopted to require a judicial hearing upon the guestion
of necessity in eminent domain cases, so that it can be plauvsi-
bly avgued that such a hearing is essenfial to due process of
law.

It there were such provisions in the state constitutions the
questions whether a particalar publie work was expedient,
or a particular piece of land needed, would be judicial, and the
courts would consider sueh questions upon their merits, unin-
fluenced except by the respect which they accorded the previ-
ous expressions of legislative opinion, Such provisions being
lacking there is nothing upon which the courts may base any
opposition to the validity of the statutes, however much they
may doubt the wisdom of constructing the work at all or dis-
approve of its magnitude or of the gite that is chosen.

[2] Limitation on legislative power.

There is, howevef, at least a theoreticai limit beyond which
the legislature cannot go. The expediency of constructing

a particnlar public improvement and the extent of the publie

necessity therefor are clearly not judicial questions; but it
is obvicus that, if property is taken in ostensible behalf of
a puablic improvement which ii can never by any possibility
gerve, it is being taken for a use that is not public, and the
owner’s constituiional rights call for protection by the courts.
So, also, the due proeess elanse protects the individual from

tee Company of Indiana, 227 Ind New Jersey Turnpike Anthority, 12

556, 87 NE (24} 721, NJS 523, 79 A({2d) BYT, citing Trea-
Loulsiana-State v. Ouidry, 124 3¢ Burnett v. Ablott, 14 NJ 201,
By (2{}] 5::”1 Fitillg Trﬂa-tiaa. 12 :\{2{1} 16, oiting Traatiss,

New Jersey—City of Newsrk v.
Coprright € 1964, By Matruew Benoss & Uo., Lsc, VOL. 1—NED
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spoliation under the guise of legislative enactment, and while
it gives the courts no anthoritly to review the aets of the legis-
lature and decide upon the nesessity of partieular takings, it
would protect an individual who was deprived of his property
under the pretense of eminent domain in ostensible behalf of
a public enterprise for which it could not be used. While
many courts have used sweeping expressions in the decisions
in which they have disclaimed the power of supervising the
aelection of the site of public improvements, it may be safely
said that the courts of the various states would feel bound
to interfere to prevent an nhuse of the diseretion delegnied to
the legislature by an attempted appropriation of land in wtter
disregard of the possible necessity of its use, or when the
alleged purpose was a cloak to some sinister scheme. In
other words, the court wounld interpose in 2 ease in which
it did not merely disagree with the judgment of the legislature,
but felt that that body had acted with total lack of judgment
or in had faith. In every case, therefore, it ix 2 jodicial
question whether the taking is of such 2 nature that it is or
may be founded on a public necessity.®® But while the

83 Lynch v, Forbes, 181 Maes 302, be found by the legislature to be a
37 NE 437, 42 Am Bt Rep 402, maiter of public necessity. For these
. . rapsons & majority of the court are

“0f conrse neither the state nor its  of opinion that the statute is not in

delegntes can teke, under the gnize of
eminent domain, the preperty of A.
for the purpose of conveying it to
B., or for & purpose clearly in excess
of, or at variance with, the powers
granted. No question of good faith,
however, arises here,”” Cary Library
v. Bliss, 151 Mass 364, 25 NE 92,
7 LRA TE5.

“There ¢an be a {aking for & publie
use pader this power only when, in
the nature of the case, there i or mey
be a pablic necessity for the teking.
.+« In every esse it is & jadicjal
question whether the taking is of such
& natare that it is or may be founded
on & public necessity. [f i is of
thot nature it is for the leginlature to
say whether, in & parficular case, the
necessity oxists. We are of the
opinien that the proceeding . . . wns

not a tuking wliel was or which eoulid

conformity with the constitution of
the United States.”

See, also:

United States - Chesnpeake, ete.,
Cunal v. Mason, 4 Cranch CC 123;
Weidenfeld v. Sugar Run, ete., R. B,
Co,, 48 F 615; United States v. 208.25
Acres of Land, 108 F Supp 45%;
United Stntes v, 11331 Acres of
Land, 21 R 368, United States v
1,108 Acres of Land, 25 FRD 203,

Arkansas — Wonlard v, State
Hway Comm,, 220 Ark 731, 248 BW
{2d) 564

California—FPeople v. Lagiss, 160
CA(24) 28, 324 P(2d4) 926,

Colorade — Weleh v, City &nd
County of Vheaver, 141 Cole 587, 340
Prad) 3.
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Conmacticnt—Norwich v, Johnson,
86 Conn 151, 54 A 727,41 LRA (NS
W2 State ¥, Fabey, 146 Cona 53,
147 A(24) 476, Grabam v, Houlikan,
147 Comn 321, 160 A{2d) T45.

Diptrict of Celumbia--United
Statey v. Baltimore, ete, B. R. Co.,
27 App DC 105,

Florida~-5t. Joe Paper Co, v.
Chortawnichee Eleetrie Coop., 78
S5a{2d) 781, in which the cour? said:

It is the rule of this jorisdiction
that in crder to make a justiciabl:
insne s to the necessity for the
exercise of the power of eminent
domain, & contestant mnst allege
“fravd, bad faith or groms abuse of
diseretion’ on the part of the cop.
demning authority.”’

See, el ; Miller v. Florida Inland
Navigation District, 130 So(2d) 615;
State ez rel, Brvin v. Jacksonville
Fxpressway Authority, 138 Sc{2d)
135.

Georgia-—Parbam v, Inferior Court
Justices, § (Ga 341,

Iinois—Chicago, ete, R, R. Co.
v. Morrigon, 185 111 271, 63 NE 54,
Bell v. Mattoon Waterworks, ete,,
Cu., 245 Tl 544, 92 NE 352, 137 Am
St Rep 338, 19 Ann Cas 153; Trus-
teen of Bchoo! Tp. 37 v. Sherman
Heights Corp., 20 I (2d) 857, 169
NE(2d) B800. See, also, Deerfleld
Park Dist. v. Progress Dov. Corp., 28
ny {24 132, 174 NE(2d4) 830, in
which the court said:

“It is also well settled that State
power eannot be used as an instru-
ment to deprive any person of a right
protected by the Federal constitu-
tion. Gomillion ». Lightfool, 364
U.8. 338, 81 8.t 125 5 L.Edd
110; Shelley v. Kraemer, 334 U.8. 1,
88 8.Ct. 838, 92 L.Ed. 1161; Aaron
v, Cooper, 358 1.8, 27, 78 8.Ct. 1397,
3 LEd2d 1.

. * @

Copyright € 1964, By MarsHEw Bexoer & Co., Ixc.
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“However, we think that the 42-
page eomplaint eoniaing allegations
aitfilekent to elarge the Park District
with vatug its power of eminent do-
main for the sode and excusive pur-
pose af preventing the sale of homes
by Progress o Negries in violation of
Progress™s right to equal protection
of the lew,

“Wa consider such a charge, if
proved, to be 2 denial of the neces-
sary prerequisites to condemuation
of nreessity and public wse, and
therefore & defonse to the petition.

" & N

“The material questions of fact sre
whether or not Deerfield needed park
sites: whether or not Progresss prop-
erty iz suitable for park sites; and
whether or not these sites will bs
devoted to public use. On these izsues
the Park District has made & prima
facie cave. Trustees of Schools of
Township 37 North, Bange 11, Cook
County IHinois v. Sherman Heights
Corp., 20 1123 357, 169 N.E.2d 800,

- [ |

“Tn the case at har, the action pro-
tested-—the condempation of land for
park purposes, is a legitimete and
landable munieipal funclion, The
designation of Progrese's land ns a
perk site and ity neguisition, stand-
ing alone, eontainsg no such irresishi-
ble wathematical demonstration of
iltegn! purpose as eontained in the
Alsbama legistation,

“In (tomillion, the United States
Supreme Court did not engage in any
metaphysieal investigetion into the
motives nof the legislators. They
faund fhe ineseapable iliegn] purpose
from the ast itself. ¥rom an exam-
ination of the reeord in the case at
bar, it is apparent that many of the
mllegations of Progress are framed
for the purpose of diresting & judi-
cial inquiry into the motives of the
individual members of the Park Dis-
triet Board, rather than into the ae-
tue! purpose for which this land i

Vol i--NED
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songht. This ig elearly an inappro-
priate gres for jodieial nquiry. De-
troit United Railway v. City of De-
troit, 255 U.B. 171, 178, 41 8.Ct. 286,
66 L.Ed. 670, Soon Hing v, Crowley,
113 0.8, 703, 710-711, 5 S8.Cr. 730,
28 L.Ed. 1145; Sinclair Refining Co.
v. City of Chicago, 7 Cir, 178 124
214, 217, As we stated in Ligare v,
City of Chiengo, 139 1l 46, 28 N.E.
034, 038, iv a condemuntion ease the
purpose for which the power of emni-
nent domain is exersised may be gues-
tioned, bmt ‘the motives that may
huve getuated thosz in authority are
not the subjeet of judisial investigs-
tion. ‘

“We cannot see how the rale conld
be otherwise. If parks are needed in
Deerfield, and if the land so selected
for ther is appropuiate for thal par-
pose, the power of eminent domsin
cannvt be made to depend upon the
peculiar social, raecial, religions or
politieal predilictions of either the
eondemning authority or the sffected
propecty cwner. Progress is entitled
to the sgme opporfunity te hold land
and operate a business as anyous else.
They, like all others, hold their land
subject to the lawfal exercize of the
power of eminent domain, They like
al! others are entitled to show, in a
condenipation proceeding, that the
1and sought {o be taken, is sought not
for a neeessary public purpose, but
rather for the scle purpose of pre-
venting Progress from conducting a
iawful business. Cf. Progress De-
velopment Corporation v Mitehell, 7
Cir,, 288 ¥.2d 222.*

Indiana—LUnless the action of the
legisinture w arbitrary the courts will
not interfere, Ouerretax v. Pubiie
Serviea Company of Indiane, 227
Iod 556, BY NE{2d) 721; Cewetery
Company v. Warren Schoul Town-
ship, 236 Tnd 171, 139 NE(2d) 538,

Towa—Williems v. Carey, 73 lowa

184, 34 KW 813; Bennett v. Marioun,
18 Iowa 628, 76 NW 844,

Kentocky--Tracey v. ¥liraheth-
town, ete., Ry, Ce., 86 Ky 250,

Louisiana— -New Orleaps Pae Ly,
Co. v, Gay, 32 La Ann 4715 Centenl
Louisiana KL Co. v, Covisgtun &

8.1, & 1. Co., 131 So (2d4) 366,

Massachusetts—Clark v. Worces-
ter, 120 Mass 226; Rockpoert v,
Webstor, 174 Mass 385, 54 KE 853,
Framinghem Waler Go. v. 0ld Col-
ovy B. H. Co, 176 Mnss 464, 57
N 68k

When privaie property is taken in
the exercise of the vight of emingnt
domain, the taking must be Hmited
to the ressonable pecessities of the
ease, s0 far ad the owners of the
property taken are conecerned. The
right fo take private property for a
public use is founded upon and lim-
ited by public necessity. Where the
necessity stops there stops the right
to take, both as to amount of land
and the nature of the interest therein.
Flower v, Billerica, 324 Mass 518, BY
NE(2d) 188

Missisgippi—FErwio v. Mississippi
State H'way Comm., 213 Miss B85,
58 8¢ (24) 52,

New Jergey--State v. Mayor of
Oronge, 54 NJL 111, 22 A 104, 14
LBA 82; Alpright v. Sussex County
Comrs.,, 71 NJL 303, 57 A 308, 50 A
146, 69 LRA 768, 108 Am S5t Rep
740,

New York-—-Rensselaer, ete, K. R.
On. v, Dhavis, 43 NY 130,

Korth Caroling—in re Housing
Authority of City of Salishury, 235
NC 463, 70 BW{2d}) 5oQ.

Ohio—Wheeling, ¢te., B, R. Co, ».
Toleddo, ete, Terminal Co., 72 Uhjo
&t 3oy, 71 NE 200, 106 Am St Rep
0322 Apn Cas B41.
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courts have {requently deelared their power to set aside aels
of the legislature upon such a ground, cases in which
the power has been actnally excrcised seem rarely to have
arisen,

A federal Court of Appeals has lLeld that the judicial review
of an administrative or legislative determination of necessity,
based on the gualification of bad faith, arbitrariness, or ca-

Cregon—Port of Umatille v. Rich-
maend, 212 Or 586, 321 P(2d4) 338,
citing and quoting Treatise. -

Pennsylvania—'ennsyivania R. B.
Co. v. Dichm, 128 o 500, 18 A 522,

Houth Carolina—~Riley v. Charies-
ton Union Station Co., 71 8C 457, 51
SE 485, 110 Am 5t Hep 579; Book-
bart v. Ceniral Hlectrie Power Co-
operative, 222 RO 289, T2 3K {24)
576,

Texas—Trsas Eleetrie Seevice Co.
v. Linebery, 327 SW(2d} 057.

Washington -— Siate v. Superior
Court, 61 Wash (2d) 153, 377 P(2d)
425; Petition of Southwest Suburban
Bewer Dist., 61 Wash (2d)} 199, 377
P{24) 43L

Weat Virginia -Baltimore, ete., H.
#. Co. v. Pitteburyh, ste, R. R. Cn,,
17 W Va 812,

Wisconsin-—Swenson v, County of
Milwankee, 266 Wis 130, 83 NW (24}
103, in which the conrt said:

No doubt & court would find it
pecessary to interfere t¢ prevent en
ubase of discretion by an atterupted
taking of Jand in ntter disregard of
the necessity of its use, and would
not consider itself bound by s mere
legislative declaration of such pur-
pose as & means of concealing & de-
sign to take it for an ilegal purpose;
that is not the situation here, how-
ever."”’

fee, also: Braneh v. Oconto

{ounty, 13 Wis () 585, 108 NW
{22} 103; Lehmann v, Waukesha
County Wway, Conrs,, 15 Wis {(20)
44, 112 NW ) 127,

Ree ulsn footnote 19 under § 9.2,
infro.

Contra:

California—People v. Chevalier,
165 CA{2d) 8, 331 P’(24) 227, in
which the court said:

“However, conceding this to be
the lew, appellants eontend thut
once they have alleged fraud, bad
Faith, or an shuse of diserstion on
the pert of the eondemning body,
the question of ‘necessity’ for the
take becomes & judicial issune, and
cite verious amthorities therefor.
Respondents reject them on the
premise that they are in confliet
with the basie theory of the right of
ewinent domain, And so they ream
to be. Through the years our courty
have made it plain that the right of
eminent domsin is an icherent at-
tribote of sovereignty limited omly -
by constitulional provisions which
ercatr only two pudicial gquestions,
‘publis use' and ‘just eompensation,’!
rll other matters falling within the
exelusive jurisdietion of the legisls.
ture, Btirictly following this basic
theory, it wonld seem, therofore,
that the only frand, bad faith, or
abase of discretion that eam be
rajsed ss o judicial isene is thet
going te ihe determination of publie
nze,”
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priciousness, is warranted only by dieta.®®' The court re-
forred to the faet that the Supreme Court had left this question
open.®*? Ihven when judicial review of the question of neces-
sity is based upon alleged arbitrariness or excessiveness of the
taking, it has been held that by virtue of the delegation of the
power of etuinent domain by the State to the condemnor there
is necessarily left largely to the lutter’s discretion the Jocation
and area of the land to be taken. And one secking to show
that the tsking has been arbitrary or excessive shoulders a
heavy burden of proof in the attempt to persuade ihe Court
to overrule the condemnor’s judgment.®*?

It being settled that, while necessity is not primarily a
judicial question, there may be such absolute lack of necessity
as to render the proceedings void, it necessarily follows that
an owner who alleges such lack of necessity is entitled to
have the gnestion passed upon by a judieial tribunal.%® It is,

931 United States v. State of South
Dakota, 212 ¥{2d) 14, Citing, as ex-
amples: Simmonds v, United States,
199 F{2J) 305; United States v,
State of New York, 160 ¥(2d) 479;
g:?itr_ad Stales v. Meyer, 113 F(2d)

93.2 Upited States v, Carmack, 320
Us 230, 91 L Ed 200, 67 S Ct 252,
in which the eourt said: **In this
ense il is unnecessary to determine
whether or not thiz selection eould
have been sef mside by the counrts
sy aoputhorized by Copgress it the
degignated officials had acted in bad
fuith or so 'capriciovsly amd arbi-
trarily' that their action was with-
out adequate determining principles
or was naressoned.’’

See, howevar, United Stales v,
Cerfain Res! Estate, ete., 217 F(2d)
20, in which the court said: “*We
sre of opinion that condemnation
of the Puckette troet fell within the
discretion of the Public Works Ad-
ministrator and that the excerize of
his diseretion was not reviewshle by
the United Stetes Court, unless pal-
pebly arbitrary, enpricious, or othaer-

wiga unlawiul; and we think it was
ook, '’

23.3 Arkanseg - Gray v. (vachita
Creek Watershed Distriet, 351 SW
jzd} 142,

94 A statute giving a private corpo-
ration power to finally determine ne-

“Tessity would be unconstitutional.

Californis - Mahoney v. Spring
Valley Waterworka Co., 52 Cal 158.

.~Obio — Cincinnati v. Louisviile,
ete., R R. Co,, 88 Ohio St 283, 102
NE 951.

South Carclipa — Seuth Carolina
R. B. Cuo. v, Blake, § Rich 1, 228,

Based upon its construption of
the authorizing stetnte, a federal
court bas drawn a distinetion between
the nets of the legislature on the one
hand and the acts of an administra-
tive ugency to whom the power has
been delegaied on the other. Conced-
ing the non-reviewability of the deter-
nination of the legisiature itself by
the eourts, the court went op Lo zay:
“Ple Secretary of the Army's deter-
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however, generally held that the question of necessity need
not be determinable i the coudemnaiion proeeedings them-
selves, sinuce the legislative assertion of necessity is primarily
conclusive, and that the constifutional rights of the owner, to
be protected against a taking without possibility of necessity,
are sufficiently guarded by his right to institute proceedings
at law or in equity to save his property and have the taking

minativn of ‘petessity’ under this
grant of authority is subjeet to judi-
eig] review. The administrative de-
termination has great weight, and the
ecourt must give due consideration to
the action of an administrative agoney
in selecting 2 partienlar traet of Jand
to be taken, but the adninistrative
agency eaunot invoke the politieal
power of the Congress to snch an
extent as to imnmunize itz action
against judieial examination in con-
tests betwesn a cifizen and the
ageney.” United States v. 1096.84
Acres, 89 ¥ Supp 544,

See, zlso, to same effect—TITnited
States v. 1208.15 Aeres, 108 F Supp
549,

Almost at the same time another
federal oourt held that the seope of
judieial review of an Egency's deter-
mination as to the extent of the prop.
erty taken, the duration of the interest
aequired, and the nature of the use,
is extremely limited. United States
v. Fisk Boliding, 59 F Bepp 592,

Bee, slso, United Btaten v. Bonth-
erly Portion of Bodie Istand, N. (.,
114 F Supp 427, wherein the eourt
said: “Io the abscnee of bad faith
and non publie use, it wonld seem that
the wisdom of & government offleer
aunthorized io commenes condemna-
tion proceedings does Dot prement a
Jjudicial question and iz not sohiect
to judicial review; for by the lan-
gnage of the Act he may commence
sach proceedinges whenever in his
opinion it is nocessary or advan-
tegeous * * *. 40 UB.C.A. § 257.

Henee, it is his opinion and not the
opintion of the Court that is sontrel-
ling. The gquoestion of bad faith, sa
disticguished {rom bad judgment, is
aot here presenied. To allege bad
faith » party must charge faels
rather than conelusions, sod such
facts must suggest xctual malevolence
by the offieer towards the eomplaining

party.”
See, also:

Plorida—Miller v, Florida Inuland
Navigation Distriet, 130 So(24) 615.

Eentocky—Commonwealth v. Bur-
ahett, 367 SW(24) 262,

Ohio—=3Solether v. (hio Turnpike
Commnission, 99 Obie App 228, 133
NE (24} 148, citing Treatise.

Oregon—-State v, Pasific Shere
Land Co., 2061 Or 142, 269 P(2d) 512,
diting Treatise.

Conlra:

United Btates—United Btaten +.
Minehke, 285 ¥ (2d} 628, in which the
vourt said:

“We cannot aceept the theory that
the asssertion by a defendant in »
condemnation proceeding that the
official, duly anthorized by Congress
to seleot the lands necessary fo be
taken for a public use, haz scted
in bad faith snd arbitrarily and
enpricicusly in making the selection,
ean tramsmute what has invarisbly
been held to be & legislntive guestion
into a judicial one.”
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set aside;®? but, on the other hand, if the court has jurisdic-
tion to dismiss the condemnation proceedings upon the ground
of abuse of discretion, there is an adequate remedy at law
and an injunction will not be issued in a collateral procoed-

ing ¢

98 Qoanegticut -~ Norwich v. John-
son, 86 Conn 151, 84 A 737, 41 LEA
(NS) 1024,

Qeorgizg—Atlantic, ete, R. R. Co.
v. Penny, 119 Ga 479, 46 SE 6656,

Tinois—-Pittshargh, ete, Ry. Co.
v. Sanitary Dist., 218 1M 286, 78 NE
892, 2 LRA (N8} 226.

Minnesota — Ciiy of Austin v
Wright, 262 Minn 301, 113 NW (2d)

KNorts Dakota — Grafton v. Bt
Paul, ste, Ry. Co., 168 ND 313, 113
NW 588, 22 LRA {NS) 1, 16 Ann
Cas 10,

Washington—Petition of City of
Bellevne, 62 Wash {2d) 458 383 P
{2a) 286; Petition of Housing Au-
thority of City of Seattle, 82 Wash
(2d) 492, 383 P(2d) 205.

Wisconsin—Btate ex rel. Balizell
v. Btewart, 74 Wig 026, 43 NW 847,
8 LEA 304,

Bee, however, Stearns v, Barre, 73

- Vi 281, 50 A 1086, 58 LRA 240, 87

Am 8} Rep 721, in which the eourt
said: “There is, however, a growing
disposition. to assert thet the rule
whieh limita the taking to the neces-
sity is pomething more ihan a theory;
that the taking of the party moking
an sppropriation under an indefinite
grant 8 not conclusive upon the
eourts: and that i more is iaken
than is neadsd for the public use the
aggrieved owner will be entitled to
some provesding to re-establish the
hounds of his invaded right. But we
think a remedy of this character
gomes skort of the proteetion to
which the owner is entitled. The

eonatitution gives kim seroetbing more
than the right to recover kis properly
from a snmmary seizore nnder an in-
definite grant. IMis property is not
to be isken unless necessary for the
public use. The exietence of that
necessity is the foondation of the
right to take, and ils escertainment
sbonld presede or accowmpany, and
not follow, the taking, We are not
satisfied with a rule which permite
the teking of land without proof of
the right to do so, and cests upon the
owner the burden of institnting pro-
eeedings to save his property. This
imposes upon the owner the neces-
sity of furnishing bail for repested
#n0iis in trespass or bonds for the pay-
ment of injunetion damages, sod these
are burdens and risks which in some
cases might easily deter a prudent
man froem any atiempt to sssert his
claim. Remedies of this natore do
not meet the spirit of the require-
ment, The coustitution guaranteee
the protection of a right rather than
the redress of & wrong,

“We think an act which leaves the
amount of the taking nndetermined
must provide for the determination a
procedure whichk aseords with the
cxtablished principles of the law.”

Bee, also:

Kentueky ~— Treey v. Elizabeth-
town, ste,, B. B. Co., B0 Ky 269,

Minueésota—Re Minneapolis, etc.,
Terminal Co., 38 Minn 157, 36 NW
145,

28 Wheeling, ete., B. B. Co. v, To-
ledo, ete., Terminat Co,, 72 Ohio St
868, 74 NE 208, 108 Am St Bep 622,
2 Ann Cus 941,
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As illustrative of the cases in which the judiciary will inter-
pose is the situation where it is sought to acqnire property
by eminent domain for an obvious or conceded future use,
However, the great preponderance of opinion is to the effest
thet an acquisition for future use is justified as based upon
present necessity. In New York the Court of Appeals many
years’ ago refased to be bound time-wise, by & narrow inter-
pretation of the term ‘‘necessity.’”’ ®** The Supreme Court
of the United Stafes, in dealing with this question, insofar as
highways are concerned, declared that availability for future
use was an element in the determination of present neces-
sity.%82 QOther jurisdictions, too, have followed the same
rule.?®3 Although the federal Court of Appeals *** upheld

8.1 Matter of Staten Island Rapid
Transit Co, 103 NY 251, 256, 8 NE
548, wherein the court said: “Tt was
conceded by the pelitioner upen the
hearing thet the lands in question
ware not required for its present uses,
and it is sfrenvously sontended there-
from by the appellant, thet the peti-
tioner has not meds & case for
condemantion, or such & exse g3 astab-
lishes a reasonable probability that
stch lands will he required for its
oees in the folure, It is quite ob-
vious that the beneflcial exercise of
the power of sequiring property for
public uses oannot be enjoyed anless
allowed in antieipation of the con-
templated improvement, and it in,
therefore, well seftled in this State,
that the mere fact that lacd proposed
io be teken for & public nse is not
needed for the presemt and immedi-
ate purpose of the petitioning party,
is not necessarily & defense to a pro-
ceeding to condemn it

“The statnte authorizing the forma.
tion of railroad corporations confere
power * * * to eequire lande by the
exercise of the right of eminent do-
main * * * for itz proapective a8 well
a4 ity present uses, provided its neees-
sities for eueh use in the immediate
futare are established beyond resson-
able doubt.”

See, also: Queena Terminal Co. v,
Behmnek, 147 AppDiv [NY) 502,
510, 132 NYS§ 184, Metier of Mayor
(East 161st St.), 52 Miss (NY) 596,
600, 102 NYB 502. .

98.2Tn Rindge Co. v. Los Angules
County, 263 US 740, 707, 67 LEd
1186, 43 SCt 689, the eourt anid:
“Publie-rond gystems, it is roanifest,
wust frequently he esnstrueted in in-
stalments, espesially where adjoining
sounties are involved. In determin.
ing whether the teking of property
is neeesssry for publie use not only
the present demands of the publie,
but those which may fairly be antiai-
pated iz the futore, may be con.
gidered.”

©6.3 Thys, in Central Peeifte Ry. Co.
v, Feldman, 152 Cal 303, 300, 62 Pas
840, B52, it was said: “In the seventh
instraction given by the court, the
jury is told that, in determining
whether the proposed taking is neces-
sary, they may eonsider ‘if shown by
the evidenes, not ouly the present de-
mands of the paklia upon the plain.
tiff, but those whish may fairly be
anticipated on aceount of the future
growilk of the iy There wae no
error in this. Futurn necessity is &
proper facior for consideration.”

In Iinois the sourt said in City of
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Chioago v. Vaccaro, 408 I 587, 97
NE(2d) 768; “It is, of courss, per-
raissible for the condemnor to take
not only sufficient land for the pres
ent need, but it may, and should,
anticipate the futore inerensed de-
wmatds for the pohlic use to which
the land is to he devoted. * * * The
City of Chicago, in ita determination
of whether the taking of property is
necesaary for publie use in providing
parking facilities al the eifrport, has
a right to snd should consider not
only the present needy of the public,
bui those which may be fairly antisi-
peted in the fatore”

In Hew Jersey the court maid in
State v. Lanza, 48 NJ Scper 382,
137 A(2d) 622, nff"d 143 A(2d) 671:

“Our courts have lomg since recog-
nized this problem in condemnation
prostedicgs to sequire lands for
fotare water supplies and systems
and have been outspoken in sustain-
ing as valid exercises of the power of
noquisition for sneh futurs purpeses.
Olmstord v. Propristors of the Morris
Aqueduet, supre; Kountes v. Morria
Agueduet, 58 N.J.L. 303, 83 A, 252
{Bup.Ct. 1805), affirmed 68 W.J.I.
805, 34 A. 1009, (E. & A, 1886),
which wers eondemnation opsss in-
volving private waler corapanies”

“In the Olmstesd case the eourt, 47
NJL, at page 328, seid:

11t ig imposaible to eatimate with
precision the quantity of waler that
will be needed to supply the wania
of & population of ebout six thon-
sand; nor can it he computed with
aseurasy what the scpply of water
will ho from the distriet hitherto
rolied voon. In & matter of such
extvem. ecestity, ali eontingencien
most be provided for, and the sup-
ply should be =0 ample that u lesk
of water conld pot be ressonably
spprehended.

“Bo 1 conelude that it ia no ohjec-

tiop on sny ground that the siatute
refers 1o ‘the fnture establishment of
& water supply eystem,” This expres-
wor is sufficiently definite under the
circumsiznees £o serve da an adeguate
guide or eriterion for the Comimnis-
gioner. e does not have to know or
be told by the Legisiature what kind
of n system is ultimately io bo eatab-
lished in order for the exarsise of his
Judgment in nequiring iands to be
validly hesed,”

Seg, alsn:

Arkansas—Wollard v, State High-
way Comm., 220 Ark 731, 249 W
{2d) sl

Qalifernia — Wern County Union
High School Dist. v. McBonald, 180
Cal-7, 178 Pac 180, 131,

Illinois—43ell v. Matiosn Water-
works & Reservoir Co., 245 Il B44,
02 NE 352; Chicago & Western In.
diana Railroed Co. v, City of Chi-
cago, 266 T 138, 890 NE 37%; Foun-
tain Creek Drainage Dist. v. Smith,
285 111 138, 108 NE 494; Village of
Depue v. Banschhach, 273 Ti 574,
113 NE 156; Department of Publie
Works & Bldge. v. MeCanghey, 332
Til 418, 1832 NE 795; City of Wan-
kegan v. Stanexak, ¢ Iil{3d) 504, 129
NE{2d) 751.

Iowa—Porter v. Jows State High-
way Comm., 241 Tows 1208, 44 NW
(2d) 682,

Eansas—Sinte Highwey Comm, v,
Ford, 142 Kaen 383, 48 P{2d) 849;
State v. State Highway Comm., 183
Kan 187, 182 P(24) 127.

Eertetky—McOee v. City of Wil-
lismstown, 3085 SW(2d4) 705.

In Commonwealth v. Burchett, 367
SWi2d) 262, the conrt snid:

“In thic whola ease we do not find
one iota of evidenee to support the
claim of bad faith or abuse of dia-
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a taking for future use, it must be observed that the statote
involved aunthorized a taking whenever it was deemed neces-
sary or advamtageous by the official to whom the decision was
committed.

In an adverse opinion on this question ¥*# the court was
very evidently influenced by the admission of the condemnaor
that it would not need the property songht for thirty years or
more. It did not, however, strike down the eoncept of futurity
entirely, but confined such acquisitions to those which are
needed in the ‘““near future.”’ Tn thiz connection it muat be
observed that several other cases, in sustaining a taking for
fature nse, refer to *‘immediate fnture,”’ ‘‘reasonably fore-

erefion. It makes no difference thet
the department conld have chosan an-
other loeation or another plan for
waste disposel. Probably any high-
way could be routed soma other way.
The state eannol reasonably be eom-
pelled %o submit ita administrative
judgments to battle in every county
oonrt housze. OF. Davidson v. Com-
monwealth ex rel. State Highway
Commission, 1933, 249 Ky. 5688, 61
B.W2d 34, 37. And if it be con-
ceded that when the immediste pur-
pose of the sequisition has heen com-
pletad the state will be the owner of
& valuntls piees of property, so what?
Is long-range plannibg by a gevern-
mental ageney eharged with the ex-
penditore of astronomisal suma of
meney to be regarded as ggainst the
public interestt Js the possibility
thai it may contemplate getting fur-
ther vae oui of the property evidenee
of had faith? On the guestion of
‘nblic necessity,’ i the highway de-
partment to be denied the exercise
of prodence snd foresight? Sarely
the answer ia self-evident.

“The judicial power of government
shonid pot be invoked agamst the
diseretion of an agency of Lhe exeen-
tive branch in delermining what is in
the publie interest, ineluding what
particular properiy is needed in con-

nection with a walid public project,
unless there is such a clear and gross
abuse of that diseretion es to offend
the guaranty of Const. § 2 against
the exercise of arbitrary power.”

Loujsiana—~State v. Cooper, 813
L.a 1014. 36 Sof2d) 22, Texas Pipe
Line Company v. Barbe, 220 La 161,
85 Sa(2d} 260.

Minsisgippl—Erwin v, fppi
State Highway Comm., 213 Misa 885,
58 Bo{24) 52,

Misgouri--State v. Curtis, 358 Mo
402, 222 SW{2d) 64,

Oregon—Port of Umatilla v, Rich-
mond, 212 Or 596, 321 P(2d) 338,

Pennaylvania—Truitt v. Borough
of Ambridge Waicr Anthority, 389
Pa 428, 133 A{2d) 7O7.

Waskington — State v, Buperior
Court for Cowlite County, 53 Wash
{23 698, 266 P(2d) 1028.

8.4 (33 Cir.) United Stotes v. Cer
tain Parcels of Land, 215 F{3d) 140,
147.

28.8 Bogrd of Eduveation v. Beegew-
ski, 340 Mich 285, 86 NW{24) 810.
See, alza, State v, City of Bualid, 184
Dhio St 265, 130 NE(2d) 338.
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aeeable fature,’” or ‘‘fairly anticipated in the future.’’ 9¢¢
In one case, at least, it was held that ““the reguirement as to
land peed not be restricted to the meeds of the immediate

future.’ 957

The concept of a taking for future use has been recognized

#8.8 Cplifornia — Kern County
Tnion High School Dist. v. MeDon-
alg, 180 Cel 7, 179 Pac 188, 184,

See, also, 8en Diego Gas & Kleetrie
Co. v. Lux Land Co., 184 CA{2d)
494, 14 Cal Rptr 899, in which the
eourt said:

“It is apparont that the plainiif
seeks a gas line easement and a tele-
phone line eascment, along with an
eleetric line easenient upon the sams
property only to cover the posaibility
of & need therefor some iime in the
fature. The right of a public utility
to aoquire property throoph eminent
domain proseediugs for a publie use,
althoagh not Ywited to ils present
needs, extendas only to those future
needs which are fairly anticipated.
Kern Co. High School Dist. v. Me-
Donald, supra, 180 Cal 7, 14, 179
P, 180; Ceniral Pacific Ry. Co. v.
Feldman, supra, 152 Cal. 303, 309,
92 P. B40; Bpring Valley W. W. v.
Drinkhouse, 92 Cal. 528, 5§32, 28 P.
£81; City of Hawthorne v. Peebles,
168 Cal.App.2d 758, 761, 333 P24
442: Loz Angeles County Flood Con-
trol Dist. v. Jan, 164 Cal.App.2d 389,
303, 318 P.2d 25; Vallejo & N. R. R.
Crn. v. Horae 8av. Bk, 24 Cal.App.
188, 174, 140 P. 974; Northern Light
ete. Co. v. Btacher, 13 Cal.App. 404,
407-408, 108 P. 894.”

Qonnecticut—Ademe v. Greenwich
penditere on any of the Federal-aid
Water Co., 138 Conn 205, 83 A(2d}
177, 182,

Niinois—City of Chieago v, Vao-
caro, 408 11l 587, 97 NE(2d) 768.

Now York—Quaeens Terminal Co.

by Congress in the Federal Aid Highway Act of 1956,%%-®

v. Schimuek, 147 App Div 602, 510,
132 NYS 164; Msatter of Mayor
{Kust 181st St.), 52 Miss 596, 600,
102 NY8 502

8.7 Texns Pipe Line Compeny w.
Barbe, 225 La 161, 85 So{2d) 260.

9&.8 Pahiic Law 627. Saction 116,
subd. (a) of said Aet reads as fol-
lowa :

“Advance Right-of-way Aequisi-
tions.—For the purpose of facilitai-
ing the acquisition of rights-of-way
on any of the Federal-aid highway
systemns, ineluding the Interstato Sys-
tem, iv the moat expeditious and eco-
nomieal marner, and recognizing that
the ‘acquisition of righis-of-way re.
quires longthy planning and anegotia-
tions if it 18 to be done at & reason-
akle cost, the Secretary of Comimeree -
iz hereby suthorized, npon request of
s State highway department, to make
available {o such Btate for aequisition
of rights-of-way, in snticipation of
congtruetion and nnder ench rules
end regulations as the Beecretary of
Commeres may preseribe, the fonds
spportioned to such Biate for ex-
highway ayetems, inelading the Inter-
state System: Provided, That the
agreement between the Secretary of
Commerce and the State highway de-
partment for the reimbursement of
the eost of such vights-of-way aball
provide for the actasl eonstruction of
2 road on sush rights-of-way within
a period not exeeeding five years fiol-
lowing the fiser! year in which such
request ja made: Provided further,
That Federal participation in the cost
of rights-of.way so sequired shell not
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[3] Application of the rnle that necessity is not a judicial
guestion,

Applying the foregoing cases, it may be said:

(1) That when the legislature itself determines that publie
necessity and convenience require the appropriation of pri-
vate property for a partienlar public improvement, the owner
of the land so appropriated is not entitled to a judicial hear-
ing upon the utility of the proposed improvement, the extent
of the public necessity for its construction and the expedi-
ency of consiruecting it; ®¥ but even in such a case, if there

excced the Fodersl pro rata share
upplicable to the class of fonda from
which Federal reimborsement is
made,”

Io sustazining & taking for fature
use, as based upon present necessity,
the Louisieng eourt alleded to the
fedoral pgovernment’s eontribution.
See State v, Cooper, 213 Lo 1014, 36
So(2d) 22, in which the following
statemont appears:

“Ta avoid the commission of the
usme mistokes, and after giving spe-
cial consideration to the importance
of the Prairisville-Neager link in our
state snd nationzl system of high-
ways and generally to the public con-
venienee and safety of tomorrow, the
chief enginecr reached the decision
now heing assailed. Also, obvipusly,
he fook inte mesount the wmatter of
the federal government’s contribution
ts the coat of the projeet, mn asaist.
anep that cannot he expected if »
lesser width obtains, In 5o deeiding,
wea cannol say that he has abased his
diseretion or hes acted arbitrarily.”

97 United States—United States v.

- Jones, 108 US 613, 27 1. Ed 1615,

3 8 Ct 346; Monongahsla Nav. Co.
v. United Stotes, 148 US 312, 37 L
Ed 463, 13 8 Ct 622; Adirondack R,
R. Co. v. New York, 176 US 335,
44 L Ed 482, 20 S Ct 480; De Va-
raigne v. Fox, 2 Biatchf 85, F Cas
No. 3838; United States v. Oregon,

ete., R. R. Co., 9 Bawy 61, 16 I 524;
Shasta Power Co. v. Walker, 140 I
§568; United Siates v. Burley, 172 F
815,

Alabama—O0ldridge v. Tuacumbin,
ete, B, R, Co,, 2 Btew & P 109, 23
Am Deo 307; Sadler v. Langham, 34
Ala 331

Arkansas—3St. Louis, eto, B. R.
Co. v, Petty, 857 Ark 359, 21 SW
BB4, 20 LRA 434, '

Oalifernis-—Gilmer v. Lime Point,
18 Cal 229; Bhermar v. Buiek, 32
Cal 241, 91 Am Dec 577; Eent v,
Tillson, 72 Cal 404, 14 P 71; Santa
Ana v. Brunner, 132 Cal 234, 64 P
287.

Colorado—{libson v, Cann, 28 Colo
409, 66 ¥ 879; Ortic v. Hensea, 85
Colo 100, 83 P 984 ; Taoner v. Treas-
ury, etc, Reduetion Co, 35 Colo
583, 83 P 464, 4 LRA (NB) 106,

Connecticut—Todd v. Austin, 34
Conn 78; New York, efe, B. R. Co.
v. Long, 69 Conn 424, 37 A 107);
Is re Hartford, efc, R, R. Co, 74
Conn 662, 51 A 943; Waterbury v.
Platt, 76 Conn 435, 58 A B6&; Starr
Burying Ground Ass'n v, North
Lane Cem, Ass’p, 77 Conn 83, 58
A 476,

Delawars -— Wilson v. Baltimore,
ete., B. R. Co., 5 Del Ch 524; White-
maz v. Wiltnington, ete, K. B, Co,
2 Harr 514, 33 Am Dee 411

Copyricht €3 1964, By Marruew Brenoer & Co., INc. VOL. 1--NED
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Mims v. Macon, ete, B.
K. Co,, 3 Gu 31; Parham v, Inferior
Court Justices, § Ga 341; Savanneb,
ate., Ry. Co. v. Pestal Tel. Cable Co,,
115 Ga 664, 42 SE 1; Gardner v,
Georgin R. B, sio, 117 Ga 522, 43
BE 863; Poulan v. Atlantic Coast
Line R. R. Co, 123 Ga 605, 51 SE
657,

Hawaii—Siate v, Chang, 46 Ha-
wiii 279, 378 P(2d) 882, citing
Treatise.

Idaho-—Portneuf Ler. Co. v. Budge,
18 Idaho 116, 100 P 1046, 18 Ann
Cas 674

Ilinois-—Chieago, ete, B. R. Co. v.
Bmith, 62 T 268, 14 Am Rep 85,
Chicago, ete., B. B. Co. v. Lake, 71
Iil 333; Dunham v. Hyde Park, 73
111 371; Smith v. Chicago, ete, R.
R. Co,, 105 11 511; Chicago, ete.,
E. B. Co. v. Wiltss, 118 11l 440, 6
NE 49; Sholl v. German Coal Co,
118 I} 427, 10 NE 189, 59 Am BHep
379; Hyde Park v. Oskwoods Cem.
Agw'n, 119 Il 141, T NE 627; Dlincis
Central B. B. Co. v. Chicago, 141
11 586, 30 NE 1044, 17 LRA 530;
Chieago, ete, B. B, Co, v. Pontiae,
180 111 155, 48 NE 485; Pittshurgh,
ete, B. R. Co. v. Banitery Dist,, 218
113 286, 75 NE 892, 2 LRA (NB) 226;
@Gillette v. Aurora R. BR. Co,, 228 111
261, 81 NE 1005; Terre Haute, ate,,
R. R. Co. v. Robbins, 247 NI 376,
§3 NE 308,

Indians—[ndianapolia Waterworks
Co. v. Burkhart, 41 Tnd 364; Con-
sumery’ (Gas Trust Co. v, Harless, 131
Ind 446, 20 NE 1042, 15 LRA 506;
Richlgnd Sehool Tp. v. Overmyer,
18¢ Tod 382; 73 NE 811: Speck v,
Kenoyer, 164 Ind 431, T4 NE 886;
Bemis v. (Guirl Drainage Co., 182
Ind 38, 105 NE 4905,

Tndian Tervitory-—Tuttle v. Moore.
3 Indian Terr 712, 84 SW 585,

Yowa~-Bankhead v. Biown, 23
Towa 540 Creston Waterwearks Co, v,

MeGrath, 59 Lows 502, 56 N'W £80;
Bennett v. Marion, 106 Iows 628, 78
NW B4,

Eansas—Lake Koen Nav, ets,, Co.
v. Klein, 63 Ksn 184, 65 P 6B4;
Boekwsalter v. School Dist,, 85 Kan
607, 70 P 405,

Emtacky -— Tracy v. Elizabeth-
lown, ete., R. R. Co., 80 Ky 269;
Boerd v. Du Pont, 110 Ky 743, 62
BW B&1; Lonisville, ete, R. R. Co.
v. Lonisville, 131 Ky 108, 114 5W
743, -

Louisiana-—-Thibodern v, Maggioli,
4 La Ann 73.

Maine — Riche v. Bar Harbor
Waier Co., 75 Me 91; Mosely v.
York Shore Water Ca.,, 84 Me 83,
46 A 80D; Brown v. Gerald, 100 Me
351, 61 A 785, 70 LRA 472, 109 Am
St Rep 526; Haylord v, Bangor, 102
Me 340, 88 A 731, 11 LRA {N8)
840; Lancaster v. Angunata Water
Distriet, 108 Me 137, 76 A 483, Arn
Cas 1913 A 1282,

Marylnoad-—New Central Coal Co.
v. George’s Creek Coal Co, 37 Md
35371 Van Witsen v, Guitman, 79 Mid
405, 20 A 608, 24 LRA 403.

Massachusette—Boston, stc., R, R.
Co. v. Balem, ete, B. R, Co., 2 Gray
1; Talbot v. Hudsen, 16 Gray 417;
Hingbam, etc., Tpke. Co. v. Norfolk
County, 6 Aller 353; Dingley v. Bos-
ton, 100 Maza 544; Haverhill Bridge
Co. v. Essex County, 103 Masg 120,
4 Am Rep 5194 Fostern B. R. Co. v.
Boston, ete., R. R, 111 Mass 125,
15 Am Rep 13; Holt v. Somerville,
127 Mans 408; Moore v, Sanford, 161
Mase 285, 24 NE 323; Lynch v.
Forbes, 161 Masy 302, 37 NE 437,
42 Am 5t Rep 402; Appleton v,
Newton, 178 Mass 276, 659 N¥ 648;
Miller v, Fitehburg, 180 Man 22, 81
NE 277

Micshigan—Swan v. Willisms, 2
Mich 427,
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Minnesota —— Langford v. Remsey
County, 16 Minn 375, Btate Park v,
Henry, 39 Minn 268, 36 NW 874;
Fairchild v. St. Paul, 46 Minn 540,
40 NW 326, Fohl v. Bleepy Eye
Lake, 80 Minn &7, 82 NW 1007,
Minneapolis, ete.,, B. R. Co. v. Hazt-
land, 85 Minn 76, 85 NW 429; State
ex rel, Utick v, Polk County, BV
Minp 325, 92 NW 216, 60 LRA 161;
In re Rock County, 121 Minn 378,
141 NW 8oL

Minsguri--3t, Louis County Court
v. Grisweld, 58 Mo 175; State v.
Engelmang, 106 Mo 628, 17 §W 758;
Simpson v. Kansas City, 111 Mo €237,
20 3W 38; 8t. Louis, ate,, B. R. Co.
v. Hannibal Union Depot Co., 125
Mo 82, 28 3W 483; Cape Girardeau
v. Houek, 128 Me 607, 31 BW 933;
Kansas City v. March 01 Co,, 140
Mo 458, 41 BW 943,

Nebraska—Paxton, cte., Land Co,
v. Farmers', ete, Lead Co., 45 Keb
884, 4 NW 343, 26 LRA B63, 50
Am St Rep 535

New Hampshire-—Concord B, H.
Co. v. Greely, 17 NH 47; In ro Mt
Washingion Roat Co., 35 NH 134

New Jorsey—BSeudder v. Trenton
Delawnre Falls Co., I NJ Eq 604, 23
Am Dee 766; Tide Water {g. v.
Coster, 18 NJ Eq 518, 90 Am Dec
634; Central B. R, Co. v. Pennsyl-
vania R. R. Co, 31 NJ Eq 476.

Now York — Varick v. Smith, 5
Paige 137, 28 Am Deoe 417; Re
Albany St, 11 Wend 149, 26 Am
Dee §18; Buffalo, ez, R. R. Co. v
Brainard, § NY 100; People v. Smith,
21 NY B85; In vo Touwnsend, 39 NY
171; Renssclaer, ete, R. R. Co. v.
Davis, 43 NY 137; Re Deansville
Cem, Ase’n, 66 NY 569, 23 Am Rep
86; Re Union Fary Co, 98 NY 138;
Rs Brooklyn, 143 NY 598, 38 NE
083, 26 LRA 278; Re Burns, 156 NY
23, 49 NE 248; State Water Supply
Comm, v. Curtis, 192 NY 319 85
NE 148

Korth Qarolins — Raleigh, ete,
R. R. Co. v, Davis, 2 Dev & B 451
Call v. Wilkesboro, 1156 NC 337, 20
BE 468; Cozard v. Kenewha ¥ard-
wood Co.,, 139 NC 283, 61 SE 932,
1 LRA (NS} 960, 111 Am 5t Rep
779; State v. Jones, 139 NC 613, 52
NE 240, 2 LRA (NB} 313; Jeffress
v. Greenville, 15¢ NC 480, 70 8E
819; Luther v. Buncombe County
Comrs., 164 NC 241, 80 SE 338,

North Dakots—Bigelow v. Draper,
6 ND 152, 68 NW 570; Mounirail
County v. Wilson, 27 ND 277, 146
NW 531

Ohio — Giesy v, Cincinnati, ete,,
R. R. Co., 4 Ohic St 308; Malone v.
Toledo, 34 Ghio Bt 541 ; Zimmerman
v. Canfield, 42 Ohio 8t 463; Wheel-
ing, ete, R. B. Co. v. Toledo, ste,,
Terminal Co., 72 Okio 8¢ 368, 74 NE
208, 108 Am St Rep €22, 2 Ann Caa
841,

Oklahoma — Arthur v. Chootaw
Conngy Comre, 43 Okl 174, 141 P 1,

Oregon—Dalles Lmmbering Co. v.
Urgubart, 16 Or 67, 160 P 78; Bran-
son v, Gee, 25 Or 462, 38 P 527,
24 LRA 365; Bridal Ved Lumbering
Co. v. Jokmnson, 30 Or 205, 46 P
706, 34 LRA 368, 60 Am 8t Rep 818;
Apex Transp. Co, v. (Garbade, 32 Or
582, 52 P 573, b4 P 467, 62 LRA
513; Dallas v. Halloek, 44 Or 248,
75 P 204; Grande Ronde Elee. Co,
v. Drake, 46 Or 243, 78 P 1032

Pennsyivania—Pittshurgh v. Scott,
1 Py 308; Bmedley v. Krwin, 51 Pa
445; Edgewood K. R. Cos Appesl,
79 Pa 257, Darlington v. United
States 82 Pe 382, 22 Am Rep 784;
Gencees Fork Impvint. Co. v, Ives,
144 Pa 114, 22 A BS7, 13 LRA 427.

Rhode Ysland—Re Rhode Island
Sub. R. B. Co, 22 RI 467, 48 A 581,
52 LRA §79.

South Caroling—Dunn v. Charles-

Copyright © 1964, By Marroow Thewnen & o, The YOL. 1--NED
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ean be no possible public need for the work, the courts will

interfere.?®

ton, Harp L 18%; South Carolina
R. R. Co. v. Blake, 5 Rich L 228.

Sontk Dakots—Winons, etc, B
R. Co, v. Watertown, 4 8D 323, 56
NW 1077: Chicago, ¢te, By. Co. v.
Mason, 23 SD 564, 122 N'W 801,

Tennesses — Anderson v. Turbe-
ville, 8 Coldw 150; Ryan v. Lonis-
ville, etc., Terminal Co., 102 Tenn
111, 50 SW 744, 45 LRA 307;
Sonthera Ry. Co. v. Memphis, 126
Tenn 287, 148 SW 662,

Taxas—Morgan v. Oliver, #8 Tex
218, $2 5W 1028, 4 Ann Cas 900,

Utah--Postal Tel. Cgble Co, v
Oregon Short Line R. R. Co, 23
Utsh 474, 65 P 7356, 80 Am 8t Hop
705,

Verment — Williams v,  Sehool
Dist., 38 Vi 271; Tyler v. Beecher,
44 Vi 648, 8 Am Rep 358,

Virginia~—Tait v. Central Lunstic
Asylum, 84 Va 271, 4 S8E 607; Zircle
v. Southern B. E. Co,, 182 Va 17,
45 BE 802, 102 Am S8t Rep B805;
Miller v, Pulaski, 108 Va 137, &3
8K 880,

Washington—Samish River Boom
Co. v. Union Boome Co., 82 Wash 586,
73 P a7e,

West Virginla--Varner v. Martin,
21 W Va 634,

Wisconsin—Ford v. Chicago, ate.,
RE. Co, 14 Wis 608, 50 Am Deno

791; Siate ex rol. Baltzoll v. Stewart,

74 Wia 620, 43 N'W 947, 6 LRA 304;
Priewe v. Wirconsin, eto.,, Impvmt.
Co., 93 Wis 534, 67 N'W 818, 33 LRA
{145,

Wyoming—Edwards v. Cheyenne,
19 Wyo 110, 114 ¥ 77,

P8 Onited States— United Sistes v.

27707 Acres of Land, 112 F Bupp
168; United Biates v. Certain Pazosls
of Land, 141 F Supp 300; United
States v. 23,9129 Aeree of Land, 192
F Supp 101; Harwell v. Tnited
Stetes, 316 F(24) 791,

Florida—Rott v, City of Mismi
Beach, 94 So (2d) 168.

fieorgia-—-Parham v, Inferior Conrt
Justices, § Ga 341; Elberton Sonth-
ern K. Co. v. State Highway Dept,,
211 Ga 838, 8% SKE(24) 645; Housing
Autherity of City of Bwainshoro v.
Hall, 217 Ga 856, 126 SE(2d) 223,

Iinole—The general rule is that
when the legislature hins delegated to
& eorporation the suthority to exer-
cise the power of eminent domain, the
corporation has also the authority to
decida on the necessily for exereising
the right, and iis deeizion, will be con-
clugive in the abrence of a clear nbuse
of the power granted. Az abuse of
snch power, however, will not be tol-
orated, and if no necessity for ila
exoercise exists, or if it appears that
the guantity of the property songht
to be token ia grossly in exeess of the
amount necessary for the publio use,
the conrt will not perinit the lend fo
he taken. Chicago v. Varearo, 408
Il 587, 87 NE(24) 766,

Kentucky -—- Tracy v. KElizabeth-
town, ete., B.H. Co, 80 Ky 259,

Lonisinna—=State v, (unidry, 240
Le 516, 124 8o(2d) 531, citing Trea-
iise. The eourt said:

“Prior to the ensetment of Aet
167 of 18564 the owner of expropri-
ated property was entitled to contest
the question of nessssity of the tek-
ing before the courts, and may still
do 8o when the property hae besn ex-
propriated voder the genaral expro-
priation laws of the State. Parish



560 QUESTION OF NECESSITY § 4113}

of Iberia v, Cook, 238 La. 607, 116
Bo2d 481; City of Westwogo v.
Marrero Land & Imp. Ass'n, 221 La,
564, 59 So.24 B85: City of Shreve-
port v. Kan=ss City, 8. & &. By. (o,
169 La. 1085, 126 So. 667. With the
adoption of eonstitutionnl Article VI,
Section 19.1 mnd Aet 107 of 1854,
however, when the Highway Depart-
ment expropriates property under
these provisions, there nre only iwo
questions whieh the conrts may de-
termine: (1) the adequucy of the
compensation, and {2) whether the
property was taken for a publie
purpose. Decisions relied wpoen by
the Cowrt of Appeal in resching its
decision that the question of the
neceesity or expediency of the taking
by the Highway Depariment for
highway purposes is subject to ju.
dicial review are no lenger control-
ling. Where the intended nse is
public, tha necessity and expediency
of the tsking may be determined by
such agency and in such a manner
ss the State may designate. They
are legislative questions no wmetier
who may be charged with their de
cision. Rindge Co. v. Los Angeles
County, 262 T.8. 700, 43 S.Ct. 859,
87 L.EJ. 1186; see also Nishols on
Eminent Domgin, 3rd Ed, Vol. 1,
Beos, 4.1, 41171} and 4.1173). In
Lonisinna, the Logislature bas dele-
gated to the Highway Department
the power to defermine the neeessity
for expropriating property for high-
wny purposes and the owoer of land
expropriated bas no constitntional
right to have the department’s deci-
sion s to the peeessity thereof re.
viewed in judicis! procesdings. See
State through Dept. of Highways v.
Meealuso, supra, wherein this Court
stated (235 Ta, 1018, 108 So.24 4581

“But the evident purpose of Article
VI, Section 101, was to autborize
such ex parte takings prior to judg-
ment formerly and otherwise pro-
kibited by the Btate constitationsl
provisions now relied upon by the

respondent property owners hersin.
This governing constitutionsl enact-
ment, of course, overrides within its
&cope earlier expressions and holdings
eited to the effert that the necessity
of the taking is & matter for judicial
determination,
L] . A -

“Highways, super-highways, multi-
lane bighways, expressways with their
cloverleaves, nnderpasses, overpasses,
interchanges, approaches, et oceters,
have become such an integral part of
our life thet in order properly to
lzy out, construst, maintain, oper-
ate and police same the Legislatave
by eppropriate legislation and the
people by comstitntional amendment
have seen ft to grant to the muthori-
tiee in ehargo of highway construe-
tion and maintenence » liberal right
in expropriation proceedings, .Con-
atitutional Article VI, Section 1931,
and Aet 107 of 1954 (LSA-R.S.
48:441-48:460). They have elimi-
nated the necessity of judicial de-
termination of proving pecessity in
the teking of a person's property.
Of conrse, the ressoning behind this
is obvious, A preat port of our tax
mimey goes to the waintenange, op-
eration and eonstruetion of highways.
Highways, of oourse, transverse the
State from one end to the other, and
from an engineering point of view
it is un economical underdaking to
plan their sonsiruction on 2 siyte-
wide basis. Wbhen this is dorve it
can readily be seen that to permit
8 judicial review and determination
of each one of thousands of parcels
of property necessarily taker to con-
struet s highway, such as U. 8. High.
way 80, to he an expressway whieh
spans the State from Vieksburg, Mis-
gisgippi, t0 Waskom, Texsa, wounld
he to impede the operation szd con-
struction o a polnt that would com-
pletely paralyze the Department of
Highways. We have to songider
these factors when we seek to de-
termine the intent and meaning of
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(2) That the legislature may, and usually does, delegate
the power of selecting the land to be condemned to the public
agent that is to do the work; in such ease it makes little, if
any, difference whether the grant of authority is, in ferms,
limited to such land as is ‘““necessary’’ for the purpose in
view, for & general grant of anthority carries the same limi-
tation by implication and in either case the necessity is for
the condemnor and not for the courts to decide, and the deci-
sion of such condemnor i final a8 long as it acts reasonably
and in good faith.®® If the land is of some use to it in carry-

the constitutional amendment and
legislative act referred to. We aa
sune that & department, such as the
Department of Highways, with the
responsibility of expending a5 much
monsy es they bave to expend, will
smploy competant engineers to draw
the pians and to cortify that the
property proposed to be taken is for
publie nse. Were we ealied upon to
determine jodicially the neeessity,
such as ronte, area, nuwber of feet,
nature of title, et tetera, we, not being
engiseers, would naturally have ic
termination es fo the necemsity.”

Massachusetis—Cary Library v,
Blgs, 151 Mnas 364, 25 NE 92, 7
LRA 705,

Minnescta-—State v. Okman, 263
Minn 115, 1i6 XNW{2d) 101; Siate
v. North Star Conarete Co,, 122 NW
(2d) 118.

Miagouri—-State v. Crain, 308 BW
(24) 451.

New Jersey—-Siate v. Mayor of
Orange, 54 NJL 111, 22 A 1064, 14
LBRA 62; Albright v. Sussex County
Comra,, T1 NJL 303, 57 A 308, 58 A
146, 8% LRA 765, 108 Am St Hep
T48; ity of Newark v. New Jersay
Turnpike Anthority, 7 NJ 377, 81 A
(2d) 706, citing Treatise; Faubel v,
Buckeye Pipe Line Co., 20 NJS 115,
89 A(2d) 286; State v. Lanza, 48 N.J
Saper 302, 137 A(24) 622, ait'd 27
NJ 518, 143 A(2d) 571; Bergen
County . 8, (oldberg & Co. Ine., 7§

NJ Saper 524, 185 A(2d) 35, eiting
Treatiss.

New York—Tennessee (us Trans-
mwission Co. v. Geng, 11 Mise{2d)
738, 175 NYS{2d} 485; Brown wv.
McMorran, 38 Mise {2d) 716, 241
NYRB(2d) 482.

Texas—Webh v. Dameron, 219
SW{24) 581; Bradford v. Magnolia
Pipe Line Co., 262 SW (2d) 242, cit-
ing Treatise,

#9 Thus in SBmith v, Chicage, ste,
R.R, Co., 165 Til 511, the court said:
It ceriainly was never contem-
plated by the legislature that, where
the petitioner has brought iteelf
within the provisiong of the staiube,
the right of ¢ondemmation zan be de-
foated by simply showing, in the
opinions of witnesses whe may have
no interest in, or cobuection with,
the objects of the proceeding, that
the land moughs to be condemned is
net necessary for the purpose stated,
.. . Un the other hand, the Jaw bav-
ing authorized such companies to
take private property for public use,
when one, by a proper petition, has
brought itsetf strictly within the pro-
visicns of the statute. and the ecurt
can gee, from the foets stnted, the
land sought to be condemmed is not
manifestly in excess of what would
be ressonebly necessary for the pur-
poss stated in the petition, the court
wii! not be anthorized to interpoee
on the ground soggested.’’
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See, also, to the seme effect:

England—Stockton, ete., Railway
Co. v. Brown, 8 HL Cas 240; Lewis
v. Weaton-Super-Mare Local Board,
40 Ch Div 55,

United States—IBoom Co. v, Pat—
terson, 98 UB 403, 25 L Ed 208 (see
infra, footoote 8); Chesepeake, ete,,
Canal Co. v. Union Bazk, 4 Cranch
CC 76, F Cas No, 2653,

District of Qoiombia-—MacFarland
v. Elverson, 32 App DC 81.

Arkansas—MeEKennon v. St. Lonis,
ete,, BR. Co,, 83 Ark 104, 81 SW
483.

QCalifornia—Tuolumne W. P. Co.
v. Frederiek, 13 Cal App 498, 110
P 134; Vallejo, ete, K. B. Ce. v
Home Savings Bank, 24 Cal App 186,
145 P 974,

Georgia—Savannah, ete., B. B. Co.
v, Postal Tel. Cable Co., 112 Ga. 841,
38 SE 353; Gardaer v. Georgin R. R,
ete., Co,, 117 Gia 522, 43 SE 836; At-
lantie, ete, R. B. Co. v. Penny, 118
{in 479, 46 SE 466,

Diinols—Lockie v. Mutual Union
Tel. Co,, 103 TIl 401; O "Hare v, Chi-
csgo, ote,, B, R, Co,, 130 Il 151, 28
NE 923; Tedenns v. Sanitary Pist,,
149 1INl 87, 38 NE 1633; Schuster v,
Banitary Dist, 177 §il 626, 52 NE
856; Chieago, ete, R, R, Co, v, Chi-
cago Mechanics Institute, 239 1IN
157, 87 NE 833; PFountain Creek
Drainsage Dist, v, Smith, 265 It 133,
106 NE 484,

Indians-—Bess v. Fort Wayne, 121
Ind 389, 23 NE 259; Farneman v,
Monnt Plea:slmt Cem Ass'n, 136
Ind 344, 23 NE 271; INyea v. Whlte
River Light, eto, Co.,, 175 Ind 118,
83 NE 748¢.

Jowa—Stark v, Sioux City, ete.,
Ry. Co., 43 Jowa B01l; Bennett v,
Marion, 106 Town 628, 76 NW 844
Chicago, ete.,, Ry. Co. v. Mason City,
155 Towa 89, 135 NW 9.

Copyright © 1964, Ry Marraew Brwney & Co., Inc.

Eansas—Missouri, ete, Ry. Co. v,
Cambern, 16 Kz App 581, 63 P 605.

Kentucky—Greasy Creek Mineral
Co. v, Ely Jellice Coal Ce, 132 Ky
692, 116 SW 1185,

Lonisiana—Colorado Southern R.
R. Co. v. Boagin, 118 Ls 288, 42 So
832; Louisiana, ete, R, R. Co, v
Louisiana, etc,, R, R. Co., 125 Le 754,
51 So 712,

Mzine-—Mosely v, York SBhore Wa-
ter Co,, 94 Me 83, 46 A 809,

Massachusstis—Kall River Iron
Worka v, Old Colony R. B. Co,, 6 -
Allen 221; Lyneh v. Forbes, 161
Mass 302, 37 NE 437, 42 Am St Rep
402; Burnett v, Boston, 173 Msass
173, 53 NE 379.

Minnesota—Cotton v, Mississippi,
ete, Boom Co., 22 Minn 372.

Missouri—North Missouri R. R,
Co, v, Gott, 25 Mo 540,

Montapa—Stata ¢. Distrist Court,
34 Mont 535, 88 P 44, 1i6 Am Bt
Rep 540,

Now Jersey-—Delaware River
Tranap, Co. v, Tranton, 85 NJIL 479,
90 A 5.

Now York—Matter of New York,
cte,, R. R. Co., 77 NY 288,

North Carolina—Durham v. Rigs-
hes, 141 NC 128, 53 SE 531,

Oklahvma—Arthur v. Chostaw
County Comrs., 43 0kl 174, 141 P 1.

Pennsylvanis— Philadelphia v,
Ward, 174 Pa 45, 34 A 458; Biddle
v. Wayne Waterworks Co., 150 Pa
04, 42 A 380; Wilson v. Pittshurgh,
ete, R. B. Co., 222 Pa 541, 72 A 235;
Scranton Gas, ¢te,, Co. v. Delaware,
ete, R. R. Co,, 225 Pa 152, 73 A
1087,

Bouth Dakota—Chicage, ete., B. R,
VOl.. 1-—NED



§ 4.11[3] DUE PROCESS AND EQUAL PROTECTION 572

ing out its public object, the degree of necessity is its own
affair.! Whether there is any necessity whatever to justify
the taking is, however, a judicial guestion,? and as a taking

Co. v. Mason, 23 SD 564, 122 NW
601,

Tezag—Cane Bell R R Co. 7
Hughes, 31 Tex Civ App 565, 72 5W
1020

Vermont—Hill v. Western Ver-
mont R. R. Co. 32 Vit 88; Williams
v. School Dist,, 33 Vi 271,

Washington—{State v. Pierceo
County Court, 44 Wasgh 476, 87 P
521 ; Tacoms v. Titlow, 53 Wash 217,
101 P 827; State v. Lewis County
Court, 60 Wash 153, 110 P 1017,

Wiscongin—-Wisconsin Central R.
R. Co. v, Cornell, 49 Wis 182, 5 NW
331.

I IHinols—Q(illette v. Aurora Ry.
Co,, 228 It 261, 81 NE 1005,

See also: Connty Board of School
Trustees v. Batchelder, T I {2d)
178, 130 NE{2d) 175, in which the
court seid:

“[Jpon carefnl consideration of tho
evidence we think the hurden of show-
ing necessity has been satisfled in the
czse at ber. The word ‘necessary,’
as used in this eonnection, is con-
strued t¢ mean expedient, reasonably
convenient, or useful to the publiy,
and does not mean ‘indispensable’
or ‘ “an absolnte necessity.” "

Towa—Bennett v. Marion, 106
Tows 628, 76 N'W 844,

Eeautueky-—Tracy v Elizabeth-
town, eic, R. R. Co, BO Ky 268,

Pennsylvania—New York, ete, B.
R. Co. v. Young, 33 Pa 175

: 2 Qalifornig~—Bpring Valley Water-
works Co. v. Sen Mateo Waterworks

Co., 64 Cal 123, 28 T 447,
Connecticnt—In rs Mew . Haven

Water Co,, 86 Conn 361, 856 A 361
{Necessity must be reasonable, and
not merely for speculative purposes,
to gecure & wonopely, fo forestell
nivpdey, or in bad faith.)

Delaware--State v, §.62033 Aeres
of Land, 49 Del 59, 110 A(24) 1,
eiting 'Treatise.

Iilinois—Tedens v. Sanitary Dist.,
140 31 BT, 36 NE 1033; Chioago v.
Lehmann, 262 111 468, 104 NE 829.

Kansag-—Jockleek v, Shawnes
Coupty Comars, 53 Kan T80, 37 P
621,

Maryland—Webster v, Susque-
hanna Pole Line Co.,, 112 Md 418,
76 A 254,

Minnegota—Milwaukee, ete, B, R, -

Co, v. Faribanlt, 25 Minn 167; Re St.
Paul, ete,, B. R. Co., 34 Minn 227,
26 NW 345; Ee Minnespoliz, ete.,
Tgﬁnninal Co., 38 Minn 157, 36 NW
105, .

New Jorsey—Olmiesd v. Morris
Aquoaduet, 46 NJT: 495.

Ohiv—Roekport v, Cleveland, ete.,
Ey. Co., 85 Obio 5t 73, 7 NE 133,

Pernaylvania-—Pennsylvania R. R,
Ce. v, Diehm, 128 Pa 500, 18 A 522
Delaware, ete., R. B. Co, v. Toby-
hanna Co., 232 Pa 76, B A 132,

Sonth Carolina—South Caroline
L. B. Co, v. Blake, 9 Rich 1, 228,

Soutk Dakota—Chicago, ete,, Ry.
Co. v. Mascn, 23 8D 664, 122 NW
601, .

Vermont—Stearns v. Barre, T3 Tt
281, 50 A 1086, 53 LRA 240, 87 Am
3t Rep 721.

West Virginia—Baltimore, ete., R.

e
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without necessity in such & case would be unauthorized, the
courts may hold it to be unlawfnl without the relnctance they
feel in declaring acts of the legislature unconstitutional.

(3} That the legislature may delegate to municipal and
private corporations the right to deiermine what public im-
provements they will construet and to take by eminent domain
the land required for such improvements, and the decisions of
such corporations upon the utility and necessity of the im-
provements which they decide to construct cannot be ques-
tioned in the courts,® except in a plain case of abuse,* In the

VA

" R. Co, v, Pittsburgh, ete,, R. R. Co,,

17 W Va 812,

That another route conld have
been selected does mnot show that
there is no necessity, for the cwners
of lands on the other route might
have made the same objection, Hy-
attaville v. Washington, ete., B, R.
Co., 122 Md 660, 50 A §15.

It is held in Vermont that when
&8 corporation has a “‘roving fram-
¢hise’’ the necessity of the taking
must be passed wpon in the first in-
stence by an impartial, but not neecs-
sarily by a jaodicial, tribunal, and
that the Public Service Commission,
subject to certiorari from the sn-
preme court in ease of arrors of law,
is a proper tribunal. George v. Con-
solidated Lighting Co., 87 Vt 411, 89
A 635.

® United States—Greesbarg v. In-
ternetional Trust Co., 36 CCA 471,
94 F 755; Kaw Vslley Drainage
Digt. v. Metropolitan Water Co., 108
CCA 303, 188 F 315.

Alabams — Lowndes County v.
Bowie, 3¢ Ala 451,

Arksnsas—8t. Louvis, ete, B, R.
Co. v, Petty, 57 Ark 369, 21 SW 884,
20 LRA 434; Cloth v. Chicego, ete.,
Ry. Co., 97 Ark 85, 132 5W 1005,
Ann Cas 1812 € 1115,

California—Pasadena v. Stimsgon,
91 Cal 238, 27 ¥ 604; Banta Ana v,

Harlin, 99 Cal 538, 34 P 224, Wul-
zen v. San Franeiseo, 101 Cal 15, 36
P 353, 40 Am St Rep 17.

Colerado—Tnion Pse. B. R. Co. v.
Colorade Postal Tel. Ceble Co., 30
Colo 133, 69 I 564, 97 Am St Rep
106; Lavelle v. Juleshurg, 49 Colo
290, 112 P 774 Warner v. Gunnison,
2 Colo App 430, 31 P 238,

Connecticot—New York, ete, R. R,
Co. v. Long, 60 Conn 424, 37 A 1070;
Norwich v. Johnson, 86 Conn 151, 84
A 727, 41 LRA (NS} 102¢; Adams
v. Greenwich Water Co,, 138 Conn
205, 83 A{2d4) 177. '

Digtrict of Columbia — United
Btates ex rel. Hiley v, Baltimore, ote.,
R B Co, 27 App D O 105, 7 Ann
Cag 325; Maefarland v, Flverson, 32
App D O BL.

feorgla—Savannah, ete.,, R. R. Co.
v. Postal Tel. Cable Co., 115 Ga 554,
42 8E 1; Gardner v. Georgia R, R,
ete., Co., 117 Ga 522, 43 SE B863;
Atlontic, ete, R. B. Co. v. Penny,
119 Ga 479, 468 SE 665; Du Pre v.
{lity of Marietta, 213 Ga 403, 88 SE
{2d) 156,

Tdaho—~Washington W. P. Co. v,
Wrters, 19 Tdako 595, 115 P 682.

Tlinojs-—Chicago, ete,, B. R. Co.
v, Lake, 71 111 333: Dunham v. Hyde
TPark, 75 11t 371; Chicago, etc., R. R.
Ca. v. Poutine, 160 T 155, Schuster
v. Senitary Dist,, 177 Il 628, 62 NE

Copyright © 1964, Br Mazrmew Brvoza & Co., Trc, ¥OL. i—MED
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866; Pittaburgh, ete, B. R. Co. v
Sanitary Dist., 218 Iil 286, ¥6 NE
802, 2 LRA (K8) 226; Smith v
Clausen Park Drainage, ete,, Dist.,
229 Il 156, 82 NE 278, Bell v. Mat-
toon Waterworks, ete., Co., 245 1IN
544, 92 NE 352, 137 Am St Rep 338,
19 Ann Cas 153; Peris v. Cairo, ete,,
R. R. Co, 248 Il 213, 93 N®E 720.
South Perk Comrs. v. Ward, 248 1l
299, 93 NE 910.

Indiana—-Pittsburg, ete., R. B. Co.
v. Wolcoti, 162 Ind 393, 69 NE 451;
Richland Sechool Tp. v. Overmyer, 164
Ind 382, 73 NE 811; Westport Stone
Co. v. Thomas, 174 Ind 319, 94 NE
406; Vandalie R, K. Co. v. Lo Fay-
ette, ete,, K. R. Co, 175 Ind 351, 54
NE 483; Chieago, ete,, E. R. Co. v.
Baugh, 175 Ind 419, %4 NE 571

Iows—Bennett v. Marion, 108
Iown 828, 76 N'W 844,

Eansae—Challis v. Atchison, efe.,
ER. R. Co., 16 Ean 117.

Kentucky—Henderson v, Lexing-
ton, 132 Ky 300, 111 BW 318, 22
LRA (NS) 20,

Louisiana—Orleans Parigh Schoel
Board v. Brown, 154 So (2d) 545,

Mpyine—Baldwin v. Bangor, 36 Me
518; Brown v, (erald, 100 Me 351,
61 A 785, 70 LRA 472, 109 Am Bt
Rep 526; Hayford v. Bangor, 102 Me
340, 66 A 731, 11 LRA (NS) 940,
Brown v. Kennebee Water Dist., 105
Me 227, 78 A 907,

Masgachnsetta—Fastern R. R. Co.
v. Boston, ete., R. R., 111 Mass 125,
15 Am Rep 13; Lynch v. Forbes, 161
Mass 302, 37 NE 437, 42 Am St Hep
402; Hayeek v. Metropolitan District
Comm., 335 Mase 372, 140 NE(2d)
210,

Minnesota — Stewart v. Great
Northern Raitway Co., 65 Minn 515,
68 NW 208, 33 LERA 427,

Migsouri—-St. Lonis v. Brown, 155

Mo 545, 58 BW 203; Kansas, eto.,
Rauilway v. Northwestern C. & M. Co.,
161 Mo 238, 61 SW 684, 51 LBRA
936, 84 Am St Rep 717.

Moztana--Siate v. Distriet Court,
34 Mont 535, 58 P 44, 115 Am B8t
Rep &40

Nsw Mampshirs-—Publie Servies
Co. v. Shannen, 105 NH 67, 192
A{2d) 603, citing Treatise,

New Jerssy--Central R. R. Co. v.
Pennsylvania R, K. Co.,, 31 NJ Eq
473; Slingerland v. Newack, 54 NJL
63, 23 A 120. Cheyney v. Atiantic
City Waterworks Co., 55 NJL 235,
26 A 95; Delaware River Transp. Co.
v, Trenton, B5 NJL 479, 90 A b.

New York—Matter of Albany 8t.,
11 Wend 149, 25 Am Deo 618; Peo-
ple v. Smith, 21 NY 565; Rs Fowler,
53 NY 60; New York, ete, B. R. Co.
v. Albany 8. T. Co., 161 App Div 329,
146 NYS 674

North Carolina—Jeffress v, Green-
ville, 154 NC 400, 70 SE 919; Yadkin
River P. Co. v. Wigsler, 160 NC 269,
76 SE 267, 43 LRA (NS) 483,

Northk Dakota—Grafton v. Bt
Paul, ete, Ry, Co, 18 NI} 313, 113
NW 593, 22 LRA (NB) 1, 15 Anmn
Cas 10,

Obio—Wheeling, ete, B, R. Co. v.
Toledo, ete., Terminal Ce., 72 Ohio
Bt 388, T4 NE 209, 106 Am St Rep
622, 2 Ann Caa 041,

Oklahoma -— Arthur v Chootaw
County Comrz,, 43 Okl 174, 141 P 1.

Ponnsylvania — Cleveland, ate.,
R. R. Co. v. Bpeer, 56 Pa 325, 4 Am
Ties B4; Re Lake Erie Limestone Co.,
188 Pa 506, 41 A 648; Scranton Gas,
eta,, Co, v, Delawnre, efe,, B, R. Co,
225 Pa 152, 73 A 1097; Boalshnrg
Water Co. v. Stete College Water
{o., 240 Pa 198, 87 A 608,

South Qarclinz—Hiley v. Charles-
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ton Union Station Co., T1 SC 457, 51
SE 485, 110 Am St Rep 570.

Tonnessee-—(luarles v, Sparta, 2
Tenn Ch App 714,

Yoxas—Palmer v. Hurris, 20 Tex
Civ App 340, 69 SW 229,

Dtah—Postal Tel. Cable Co. v
Oregon Short Line 1. R. Co., 23 Utsh
474, 65 P 745, 90 Am 5t Rep 705,

Virginia — Culpeper County
Sopves, v, Gorrell, 20 Gratt 484 Zir-
cle v. Soutliern Ry. Co,, 102 Va 17,
46 BE 802, 102 Am St Rep 505,

Waghington-——Tacoma v. Titlow,
53 Wash 217, 101 P 827; Siate v.
Tewiz County Court, 60 Wash 103,
110 P 1017 ; State v. Benton County
Court, 84 Wash 8M, 117 P 487
Taeoma v. Brown, 6% Wash 538, 126
P 940,

‘Weat Virginia—Pittsborgh Hydro-
Eleetric Co. v. Liston, 70 W Va 83,
73 BE 88, 40 LRA (NS) 602,

Wisconsin—Yord v. Chieago, ete.,
E. R. Co, 14 Wis 609, 80 Am Dee
791; State ex rel. Baltzell v, Siewsrt,
74 Wia (20, 43 NW 947, 6 LEA 304
Wiseengin Water Co, v. Winans, 85
Wis 36, i4 NW 1002, 20 LItA 562, 39
Am Bt Rep 813,

Wryoming—Fdwards v. Cheyenne,
19 Wyn 110, 114 P 677,

4 Thng it was held in State v. Benton
Conoty Court, 64 Wash 694, 117 P
457, that the selection of 2 ineation by
a railroad makes a primo facie case of
neecsaity, which ean only bhe overcoms
hy eonvineing proof thal the taking
wonld be s¢ nnnecessgry and unrea-
sonable as {6 be oppressive and an
abuse of power.

In White's Case, 2 Overt {Tenn)
109, the order lnying out & road was
reversed by the ronrt, hecause it way
of little utility nnid of preat injury to
individnals, the court saving that in

general the local authorities were in-
Britely more competent to determine
what ronds should be laid out thea
the court, but in exireme cases the
court would interfere.

In Yadkin River Power Co. v.
Wissler, 180 NC 289, 76 SE 267, 43
LRA (NS) 488, it was said by the
court that “The gmestiom of reason-
sbie necessity for an exercise of the
power of eminent dumain by & publis
servier corporation beecmes a gques-
ifon for the court only mpon allege-
tion of facts tending to show bhad
fuith on the part of the corporation
atterspting to ¢xercise the power, or
an oppressive or manifest Abuge of ita
diseretion.”

See alao:

California—-San Diego Grs &
Eleetrie Co. v. Lux Land Co, 104
CA(2d4) 494,14 Cal Rpir 899, wherein
the court said:

“The defendants alac eontend that
there iz no showing that the proposed
easement was loeated in & manper
most eompatible with the grestest
public good and the lesst private in-
jury. There is adeqnate substantial
evidence in wapport of the fnding of
the trial court favorable to the piain-
tiff on this imsue; the defemdants’
objection goes to the weight of the
evidence rether than ita suffielency as
& matter of law. On appeal the court
is required to aceept that evidenoe
and those inferences reasonably de-
ducible therefrom which will snpport
the judgment even though there is
other evidence and other inferensce
which might aupport a contrary jfudg-
ment. Primm v. Primm, 48 Cal2d
690, 893, 209 P.2d 231: Eatate of
Bristol, 23 Cal2d 221, 223, 143 P24
#80: Chursh of Mareifol Savioar v.
Volunteers of Ameriea, 184 Cal.App.
24 851, 856, 8 (al.Rptr. 48,

‘The selestion of & partienisr
route is committed in the flrst in-
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ptanee to the person in charge of
the use, und unless there iz some-
thing to show an abuse of the dis-
erotion, the propriety of his selec-
tion ought not to be guestioned,
for certaioly it musi be presnmed
that the state or its sgent has made
the hest choieco for the peblie; and
if this oceasions peculiar and un-
necessary damage to the owners of
the property affected the proof of
snch damage shonld come from
them.! City of Pasadena v, Stim-
son, B Cual. 248, 256, 27 . 04,
608; of. Housing Auvthority v.
Forhbes, 61 CalApp.2d 1, 7, 124
P.2d 104,

There is no showing that the plain-
tiff abused its diseretion in selecting
the subject route for its power line
The defendznts' objeetion is without
merit.”

Connecticnt — Connecticut Power
Co, v. Powers, 142 Conn 722, 118
A(23) 304, in which the court anid:

“When the legislature gives o pub-
lic utility eompany, 8 it gave the
plaintiff, the power to condemn such
property az may be mnecessary for
the earrying out of its corporate pur-
poses, the determination of what is
necessary to be taken les in the dis-
cretion of the company. Water Com-
missioners v. Johnson, 88 Conn 151,
168, 84 A 727, 41 LRA, N§, 1024,
Conrts will interfors with the exer-
cise of that diseretion only in those
casen where the company acts in bad
faith or wunrveasonably., Adams v
Greenwich Waler Co., 138 Conn 205,
213, 83 A{2d) 177, and enses cited.”

Florida—Miller v. Florida Inland
Navigation District, 130 So(2d) 615,
in which it wes held that the teking
of a fee interest was not vecessary
where an easoment would be suffl-
aient. The eourt said:

“There ia no logieal difference be-
tween the well-reengnized illegality

in taking a grester guantity of prop-
erly than i3 necessary o serve & par-
ticular public use snd that of taldng
a preater interest or estate therein
than is required for the contemplated
use. In the latter nspect it is simply
& matter of degree rather than of
sobstance. In so helding we are eog-
uizant of and adhere to the rule that
in the abhsence of & clenr showing of
oppression, actual fraud, or bad faith
the trial court is not entitled to invede
the discretion of the condemping an-
thority with respect to the extent of
the use or the time dwing which it
may be enjoyed. Thiz rale will
apply, of course, in the event it is
determined that the petiticner herein
is cntitled, es the landowner insists,
to acguire no greater interest than an
essement to rerve the public purpose
stated by the petition. State Road
Departrment of Florida v, Sounthland,
Ine., Fla.App. 1860, 117 So.2d 512;
Rott v, City of Miam: Beach, Fla.,
1957, 54 Bo2d 1648; Peavy-Wilson
Lumber Co. v. Brovard Co., 1947, 159
Fia. 311, 31 So0.2d 483, 172 ALR.
168, '

“Those allegations of the answer
which are desipned to previde a basis
for & limitation upon the length of
time during which an casement~—serv-
ing an admittedly proper public nse—
should be permitted to eontirne in
effect poses such indefinite factors as
to make it impractical to prodnee a
sound bhasis for the eward of damages
on that theory. These allerations are
indeed inconsistent with those which
admit the power of the petitioner to
condemn o perpetual easement for the
stated use. Assuming it is determined
that the extent of the interest that
may be sppropriated hernin iz an
vasement upon the land, it may be
that in course of time the necessity
therefor would cease fo exist. It
must be presumed that when that time
arrives Lthe party enjoying the use will
voluntarily relieve the property of the
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casement or, failing that, that the
epserent will becowe extinguished
by operation of law, These are
matters, however, which can be
determined only in the light of
facts and ciroumstances yet to tran-
spire. I¥ ia accordence herewith it
sheuald be held that the petitioner ia
entitled to sequire & permanent ense-
ment, the compensation peid to the
landowner must necessarily be pre-
dicted on the permanency of the use.
It wounld potently be inconsistent in
the same proeceeding to both enmpen-
sate the landowner for o permansnt
burden wpon his property and limit
the mse in point of tine.

“The Distriet’s briel insists that it
will not he unjustly enriched by
sequisition of fee simple title as
sought hy the petition. It points out
that it can only aequire that title by
paying for it at the fair market velue.
1t ohserves that an increase in value
will andonbtedly cceur when the land
is eonverted from marshland to dry
land bat that such will he due com-
pletely to expenditures of the United
States Government, and further, that
the only manner in which these ex-
penses may be resouped will be
through the sale of the filled land,
and thet ‘any profit, mesning any in-
avesse in the sales priee of the lend
by the Navigation Distriet over the
price which the Novigution District
paid tha appcilant, will serve to de-
erease the tax burden of the tax-
peyers of the state of Florids.! This
argumenit is unsound and pinpoints
the abuse of power thai resulia from
the attempt o mcquire a preater in.
terest than thet which is necessary
for the sontemplatad pablio use. The
anticipated reanlt, however benefloial
to the tazpayers generally, is imme-
terial and irrelevact to the question
of the power of eminent domain snd
the extent to which it mey be exer-
ciged.?

Mioois—-Department of Publis

Works & Buildings v. Lewis, 411 11
242, 103 NE(2d) 6565; County Board
of School Trustees v, Batehelder, 7
11 {24) 178, 130 NE(24) 175; Deer-
field Park Dist. v. Progress Dev.
Corp,, 22 TN (24) 132, 174 NE(24)
850; Deerfie}d Park Dist. v. Pro-
gress Dev. Corp., 26 I} (24) 256,
186 NE{2d) 360, cert. den. 372 US
568, 10 L E4 (2d) 131, 83 8 Ct 1093.

In City of Chicago v. Newburry
Library, 7 I {24} 305, 131 NE{24)
60, the court held that the taking of
an eutire city block for a purking
freility for 1200 automobiles was not
unreasonably excessive, The couri
wald:

“The appellant has failed to show
by any evidence that the eity has
ebnsed ite diseretion in reaching the
conelusion that the property pro-
posed to be taken herein is exesssive
of an anticipated need. It ia uni-
formly held that it is only where the
evidance is alear end satisfactory that
the action of the municipsl aotheri-
ties was taken withoul reasonable
grounds snd is oppressive that the
Jjudieiary will interfere to declare an
ordinance for a local improvemeni
uaressonable. I there in a basia for
a difference of opinion, the astion of
the couneil or bhoard is finel,”

Todtann--Oemetery Company 7.
Werrenn School Townskip, 236 Ind
171, 139 NE{2d) 533,

Lonisfana—Texss Pipe Line Co.
v. Barbe, 229 Ta 181, 85 S0 (24) 260.

Nevada—Aerovills Corp, v. Lin-
enln County Power Dist. No, 1,71
Nev 320, 240 P(2d) 0970,

New Jorsey—Burnett v. Abbott,
14 NJ 201, 102 A(2d) 14, citing
Preatise; Tennessee Gas Transmis-
sion Co. v. Hirschield, 38 NJS§ 132,
118 A(2d) 64.

New York—Tennessee Gaa Trans-
mission Co, v. Geng, 11 Mise (2d)
739, 175 NYS{2d) 488,
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Ohio--Seott v. Fayette County
Agrienltural Society, T2 Ohio Abs
564, 1368 N (2d) 85,

Oklahoma—Town of Ames v, Wey-
brandt, 203 Okl 307, 220 P{2d) 683;
Sebe v. Independent School Dist. No.
3, 208 Ok! 83, 253 P{2d) 552; Lans-
den v, Berr, Fall & Coon Creck
W. & 8. Corn. Dist. #4, 370 P(2d)
540,

Ponnsylvania—Eways v. Reading
Parking Authority, 385 Pa 5982, 124
A(2d) 82,

Under some statutes delogating the
power of eminent domain to a publie
rervice sorporetion if is required that
the siaie public service comwoissiom
pess npon the guestion of noeessity
hefore the power ruay be exercised.
However, even under such staintes
the power of the eommission s oot
unlimited. Lower Chichester Tp. v.
Penngylvenis Pub. Utidity Comm,,
119 A(23) 874, in which it was sail:

“The voluntary expansion ot exten-
sion of the faeilities of a publie
ultility eompany lies in the disers-
tion of eompany mansgewst, but o
the extent that property or rights or
eesements therein must be acquired
through condmnnation the utility must
eatablish the beecssity therefor and
obtain the approval of the Pabile
Utility Coromission of the exercise of
the right of eminent domain: Du-
guesne Light Co. v. Gpper 8t Clair
Townsbip, supra, 377 Ps 323, 105
A(2d) 287. In such a proceeding it
is proper for the commission to pass
npon the question of the losation of
facilities especielly if the utility
should act wantonly, arbitrarily, or
vareasonably in eelecting a site. See
Wiizon v, Pablic Service {ommission,
89 Pa Soper 552. However, it is not
within the provinee of the eommission
to interfere with the management of
s utility unless an abuse of discretion
or arbitrary ection by the utility is
shown. Thus, in Byers v. Pennsyl

vanin Publie Utility Conimission, 176
Pa Super 620, 109 A(2d} 232, 234,
Judge Hirt said; *The selection of &
ronte for trensmission lines i A
matter for the public utility in the
tirst ioeteoee and unless it is shown
thai it proposes to exercise the powers
conferred upon it wantonly or sapri-
ciously the law does not intend that
the Comumigsion should withhold its
approviel merely besause another
route might bave been adopted, which
would damage the owners less or
lessen the inconvenience to them in
the operation of their farw.”

In Willits v. Pennuylvanis Publio
Utility Comm., 183 Ps Bt 82, 128
A(2d) 105, the court eaid:

“In Phillips v. Pennsylvania Publie
Utility Commission, 151 Pa Super
&25, 124 A(2d) 525, we Liave ruled on
the guestions of necessity and selection
of route covering the proposed line
bere involved. Wa shall not repeat
here what we said in that ease. Upon
a review of the resord in the instant
appeals we find that approval of the
application by the Commission is
emply supported by the - evidence.
Nor do nppeilanis periously challenge
the gueation of secessity; instend,
they devole their contentions meinly
to whether the line should he placed
underground instead of overbesd and
whether by uniderground constrnction
the eoat would be reduced whieh ulii-
mately would vedues the rate to be
charged.

“We nre not concerned here with &
rate case nor the costs which form
the Lasin of a rate case. The guestion
of comparative cosis was eonsidered
by the Commission bhetwesn overbead
and undergroand liees in determining
whether the route selected was arbi-
teary, wanton or caprieions. Wa have
siated that this Court will not sub-
stitute ite own judgment for that of
the Commission unless the order is
clearly wuressonable and not in eon-
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forniity with the law, or where Lhere
fn a fagrant sbuse of discretien.
Phillipz v. Pennsylvania Publie Util-
ity Commission, supra.”

See, alse Laird v. Pepnsylvania
Publie Utilitiee Comm., 183 Pa St
457, 133 A(2dy 579; Truitt v
Borough of Awmbridge Water Author-
ity, 389 Pa 428, 133 A(2d) 797;
Stellwegen v. Prle, 300 Pe 17, 133
A(2d) 819.

Waskington -— State v. Superior
Court, 40 Wash (2d) 80, 240 P(2d)
1208,

‘Conira;

Californis—County of Los Angeles
v. Barilett, 203 CA(24) 623, 21 Cal
Rpir 776, in which the court sajid:

“Appellant’s second argument is
that the trial eourt erred in refusing
to permit them to introduce evidence
to prove ‘that the publio use had not
been plannead and located in & manner
thet would be most compatible with
the greatest publis good and the least
private injury.! The complete answer
to this argument ig that the resolution
adopted by the Bourd of Bupervisors
of for Angeles County deslared and
eonelasively establighed ‘thet the pub-
lio interest and nesessity require the
nequisition of the fee simpls title in
sad to the property hereinafter de-
seribed for paoblic buildings, and
grounds, publie mooring pleces for
water craff, public parks, harbors,
and for any public use authorized by
law, That the said property is neces-
sary for sach publis uses and pur-
pose, apd that aush proposed publie
improvement and use is located in &
manner which would be most eom-
patible with the grestest public good
and the least private injury * * *°
The eonciusiveness of the ordinance
is expressly slated in seetion J241,
subdivision 2(2), (b} and (e) of the
Code of Civil Procedure, and is es.
tablished by the decisions in People
ex rel, Department of Pnblie Works

v, Chevalier, 52 Cal.2d 298, 307, 340
P24 558, and People ex rel. Dapart-
wwent of Pablic Works v, City of Los
Angeles, 179 Csl. App2d4 558, 568,
4 Cal.Rptr. 631, hereinafier quoted.

* # % 8

*Appellante advance a3 one of their
major sssignments of error the eom-
plaint that the trial eourt refused to
receive evidence in support of their
allegations that there was no public
necesgity for the taking of their prop-
erty for the pnrposes set forth in the
somplaint, and that the resolution
adopted by the hoard of supervisors
constituted an abuse of diseretion for
the reason that the amoun: of lend
to be appropriated wes in excess of
the land necessnry for the indicated
purpose, extravagant and ap abuse of
discretion. After referring to section
1241, subdivision 2, of the Code of
Civil Procedure, the court, in Cheval-
ier, supra, held as Iollows at page
307 of 52 Cal 24, at pege 803 of 340
pP2d:

““We therefore hold, despite the
implieations to the contrary in some
of the cases, thet the condlusive
effect acoorded by the Iegislature
to the gondemning body's findings
of cecessity cannot be affected by
allegations thet sush findings were
mede #z the result of fraud, bad
faith, or abuse of diseretion. In
other words, the guestions of the
ngeessity for making a given publie
improvement, the npeeessity for
adopting & perticular plan thers.
for, or the necessity for isking
paxiicular property, rather than
ofher property, for the purpose of
aceomplishing such publie improve-
ment, esnnot he made justicighle
izames even though frand, bad faith,
or abuse of disoretion may be al-
leged in eonnection with the son-
demning body's determination of
such necessity. To bhold otherwise
would not only thwart the legis-
lative purpose in making such de-

N,
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absence of any express statutory limitation on the amount
of land to be taken, the delegatee of the power possesses a
large discretion as to the amount of the land to be taken for
the public purpose in question; the discretion is not review-
able by the courts except for gross abuse or frand.’!

{4) When it has been decided that a public improvement
shall be construeted, whether the power of eminent domain
shall be invoked is not a matter for judicial determination.
The owner of the land condemmned is not entitled to be heard
upon the question whether an equally available site was not
already in possession of the public, or could be bought else-
where for less than the fair value of his land.® When it is

terminations conclusive bul woald
open the door to endless litigation,
apd perbaps confiieting determina-
tiong on the question of “necessity”
in separale condemnation actions
bronght to ghtain the parcels sought
to carry out a single public im-
provement. We are therefore in
accord with the view that where
the owner of land sought to be con-
demned for an estsblished public
uss ix awcorded hiz wonstibationsl
right to just sompensation for the
taking, the condemning body's
“motives or reasons for declaring
that it 8 necessary o take the Jand
are no concern of his County
of Los Angeles v. Rindge Co.,
supra, 53 Cal.App, 168, 173, 200
P. 27, 81, effirmed Rindge o v.
Los Angeles County, 262 U.8. 700,
43 8.Ct. 689, 67 L.Ed, 1185. Any
language in the prior cases im-
plying a conirary rule is hereby
disepproved, It follows that there
was no error in the {rial court’s
ruling etriking the “special de-
fengee? relating to the question of
neecpsity.”

4.4 Idahe—Independent School st
v. C. B. Lanch Constr, Co., T4 {daho
502, 264 P(2d) 687,

Tilinois—Waukeran v. Btanezak, 6
Iil (2d) 504, 129 NE(2d) 751.

Indiana—Richland Bchool Tp. v
Overmyer, 184 Ind 382, 73 WE Bl1,
overrzled on other gds. Cemetery
Co. v. Werren School Tp,, 236 Ind
171, 139 NE{2d) 538

Rentucky--Bell v. Board of Edun-
eation, 192 Ky 700, 234 SW 311;
Pike County Board of Edueation v.
Vgrd, 270 SW (24} 244,

New York —EBinghamton v. Buono,
324 Misc 268, 308 NY Sapp 80.

North Oarolina-—Roard of Eduoes-
tion v. Morrest, 190 NC 753, 130
S 821,

North Dakota—Board of Educa-
tion w. Park Dist, 7¢ NW{2d) 899,

Pennsyivanis—Winger v. Hires,
371 Pg 242, 89 A(2d) 521; Spamn v
Joint Hoards of Sechool Direciors,
351 Pa 338, 113 A(23) 281,

Vormont—Williams v.  School
Dist., 33 Vi 271,

Washington—State ¢x rel. Tacomna
Schoo! Dist. No. 10 v, Stojack, 53
Wash (2d) 55, 330 P(2d) 567, 71
ALR(2d) 1064.

% United Btates — Oregon-Washing-
ton B. R, ete, Co. v. Wilkinson,
188 F 383,

Arkansas—8t. Louis, ete, R. RB.
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decided to take land by eminent domain, what land shall be
taken and how much, are maiters in the discretion of the
legislature,® though land that manifestly cannot be used

Ca, v. Petty, 57 Avk 350, 21 SW 884,
20 LRA 434,

Californle—Santa Ana v. Brun-
ner, 132 Cal 234, 64 P 287,

Georgip—Atiaatie, ete, . R, Co,
v, Penny, 118 G 479, 46 SE G65.

Indisna—Richland Sebosl Tp. v
Overmyer, 164 Ind 382, 73 NE B11.

Missonri—Kanaag, ete., Ry. Co. v.
Northwestern Coal, ete,, Co,, 161 Mo
288, 61 SW 684, 51 LA 936, 34 Am
5t Rep 717; Americon Tel., ete,, Co,
v, Bt Louis, ete, Ry. Co., 202 Mo
256, 101 SW 576,

New York—New York, ete, R R.
Ce. v. Kip, 46 NY 546, 7 Am Rep
385; Bome v, Whitestown Watler-
worka Co,, 187 NY 542, 80 NE 1106;
New York, ete, B. R, Co. v. Metro-
politan (Gas-Light Co,, 6 Hon 201.

Chio—Lake Erie, ete, R, R, Co. v,
Athantie, ete., R. X, Co., 7 Ohio Dec
Reprint 364; City of Lskewood v.
Thormyer, 80 Ohic Abs 65, 154 NE
{2d) 777, eiting Treatise,

Oregon-—Dailas v. Hallock, 44 Or
248, 76 P 204,

Pennsylvenia—Boyd v. Negley, 40
Pa 377; Frick Coke Co. v. Faiuter,
188 Pas 468, 48 A 302,

Texas—Cane Belt R, R Co. v,
Hughes, 31 Tex Civ App 585, 72
SW 1020,

Ttah-—Postal Tel. Cable Co. v.
Oregon Short Line R, B. Co., 23
Utah 474, 685 P 735, %0 Am St Rep
Tob.

Washington—Semish River Boom
Co. v, Union Boom Co., 32 Wash 586,
73 P BYC.

West Virginia—Coffman v. Qrifln,
17 W Ve 178,

Wisconsin—Ford v. Chicago, eto,,
it. R. Co, 14 Wis 810, 80 Am Des
9],

8 Boom Co. v. Patterson, 98 TS 403,
25 1, E4 205, **The right of eminent
domein, thet is, the right to take pri-
vaie property for public nses, apper-
{ains to every independent govern-
ment. It reguires no copatitational
recogoition; it is an stiribate of
suvercignty. The clause found in the
congtitutions of the several states
providing for just compensation for
property taken is & mere limitation
upnn the exercise of the right. When
the use is publie, the neeessity or
expediency of appropriating any par-
tienlar property iz not a subjeet of
Judirial cognizance. The preperty
mey he sppropriated by en aet of
the legisleture, or the power of ap-
propristing it mey be delagated to
private corporations t0 be exercised
by thetm in the exeeution of works in
which the publis is interested,’?

Sce, also,

United Btatesa — United States v,
Uettysburg El R. R, Co,, 160 UB
ces, 40 L Ed 576, 16 8 Ct 427;
United States v. Burley, 172 F 616;
Cuyshoge River P. Co, v. Akron,
210 F 524,

Oalifornia-—-California Cent. Ry.
Co. v. Hooper, T6 Cal 404, 18 P 500,
Ran Msateo County v. Coburn, 130
Cal 631, 63 P 8.

Connscticut — Todd v. Apatin, 35
Conn 78.

Florida—Inland Waierway Dev.
U, v. Jacksonville, 38 S0 {2d) 6786.

Tinoiz--T1inuis, ste., B. R, Co. v.

Copyright ¢y 1964, By Marrarw Bewimz & Co., Ine. voi. 1 -NED
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cannot be taken? Although

Chicogo, 141 111 586, 30 NE 1044, 17
LRA 530.

Indisna—Protzmen v, Indianapo-
lig, ete., B. B. Co., 8 Ind 467, 68 Am
Dec 650; Bass v. Ft. Wayne, 121
Ind 389, 23 NE 259,

Towa—Bennett v. Marion, 108
Towa 628, 76 NW 8§44,

Louisiana—Thibodeau v. Maggioli,
4 La Ann 73; Orleans Parish Sehool
Bourd v. Brown, 154 Sc {2d) 545.

Maspachusetts — Hingham, ete.,
Bridge Co. v, Norfolk, 6 Allen 353;
Lyneh v. Forbes, 161 Mass 302, 37
NE 437, 42 Am St Rep 402,

Minnesota — Southern Minnesota,
ete,, R. B. Co. v. Stoddard, 6 Mian
156.

Miszorri—St. Louis Coanty Court
v. Griswold, 58 Mo 175.

Nebraska — Dictrichs v. Lincoln,
ete., R, R, Co,, 13 Neb 361, 13 NW
624,

New York—Brooklyn Park Comrs.
v. Armstrong, 45 NY 234, 6 Am Rep
70; Re Deenaville Cem. Ass™n, 68 NY
569, 23 Am Rep 88 Cuglar v. Power
Authority, 4 Mise {24} 879, 163 NYS
(2d) 902, «fPd 4 AD(2d) 801, 164
NYS{24) 636, af’d 3 NY(2d) 1006,
147 NE(24) 733.

Penpaylvania—Strathers v, Dun-
kirk, ete., Ry, Co, 87 Pn 282

Rhode Island—Res Rhode Island
Bub. R. R. Co., 22 BT 457, 48 A 581,
52 LRA 878,

Texas—Webh v. Dnmeron, 219
SW(2d) 581.

Washington—Samish River Boom
Co. v. Union Boom Co., 32 Wash 536,
73 P 670.

West Virginla—Varner v. Martin,
91 W Va b3d.

an eascment is often all that

7 United States — Chesapeake, ete,
Canal v. Mason, 4 Cranch CC 123;
Leke Shore, ete, R. R. Co. v. New
York, ete., B. B, Co., 8 F 858,

Georgia—Atlantie, ete., K. R. Co.
v. Penny, 119 Ge 481, 46 SE 685,

Illinois—Chaplin v. H'way Comrs,
129 IH 651, 22 NE 484,

Az to the amount of the land ap-
propriated, & corporation having the
power in exercise the right of
eminent domain will be permitted a
large diseretion in determining for
itself the amount of land to be taken.
It is, of eourse, permissible for the
condemnor 1o teke not only sufficient
Iend for the present need, bat it may,.
snd shounld, anticipate the fature in-
crensed demands for the public nse
to which the land is to he devoted.
Chicage v. Varccero, 408 T1I HBT, 97
NE{2d) 768.

Indisna—Prather v. Jeffersonville,
ete, R. R. Ca., 52 Ind 18.

Towa—HBennett v, Marion, 106
Town 628, 76 N'W 844,

Eentncky—Tracy v. Elizebeth-
town, ete., Ry. Co., 80 Ky 250; Long
v. Louisville, 93 Ky 67, 32 BW 271

Lounisiana-—Texas Pipe Line Co.
v. Barbe, 229 1.2 181, BS So (2d) 260,
in which it was held that the reguire-
ment as to ¢he land taken need not
be restricted to the peeds of the im-
mediate future.

Messechusetts—Roekport v. Web-
ster, 174 Mass 585, 64 NE 852;
F¥ramingham Wgter Co. v. Old Col-
ony B. R, Co,, 176 Mass 404, 57 NE
880.

Misscnrl—8tate v. Curtis, 359 Mo
402, 222 SW(24d) 64.

Nesw York—Rensselaer, ete, B, R.
. v. Davis, 43 NY 1387,
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is condemned, if it is provided by the statute that the fee
shall be taken the courts have no ground feor interference,®
unless it is t00 plain for argument that an eagement is all that
is reasonably necessary.?

[4] Special constitutional and atatutory provisions.

A constitutional provision was adopted in Michigan in
1851 specifically requiring that when private property was
taken for the public use, the necessity for the taking should
be passed upon by a jury or by commissioners appointed
by 8 courl.'® Previously, in Michigan, as in other states,
nacessity had not been considered a judicial question.tt After

North Dakota— Bigelow v, Dreper,
6 NI} 152, 60 NW 570,

Woot Virginia—RBaltimore, ¢te., B,
R. Co. v, Pittsburgh, ete,, R. R. Co,,
17 W Va 812,

8 United States-—FSweet v. Rechel,
158 US 380, 40 L B4 188,16 5 Ct 43;
DeVeraigne v. Fox, 2 Blatchf 85,
T Cus No 3836.

Connecticut — Driscoll v. New
Haven, 75 Conn 00, 52 A 618,

nlinoia—Smith v. Chieago, ete, R.
R. Co,, 105 111 511.

Indipng—Rdgerton «, Haff, 26 Ind
35; Indianapolis Waterworks Co. v.
Burkhardt, 41 Ind 364.

Kansag—Chailie v. Atchison, ete.,
® R. o, 18 Kan 117; Central
Branch, ete,, B. R. Co. v. Atchison,
ete, R, R. Co., 26 Kan 869.

Massachusetts—Dingley v. Boston,
100 Mass 544: Holt v. Somerville,
127 Mans 408,

Minnesota-~—Fairchild v. 5t. Paul,
46 Minn 540, 4% N'W 325.

New Jersey—Mangles v, Hudson
County Frecholders, 55 NJL 88, 25
A 322, 17 LRA 785; Currie v. New
York Trapsit Co., 66 NJY Eq 313, £8
A 308, 105 Am St Rep 847,

New York—Heyward v. New York,

3 Seld 314; Rexford v, Knighi, 1
Kern 308; Sweet v. Buffalo, ete., R.
R. o, T8 NY 203; Eldridge w.
Binghsmton, 120 NY 309, 24 NE
462; In re City of New Vork, 163
App Div 16, 147 NY8 1067; Matier
of the City of New York, 217 NY 1,
111 NE 256.

North Carolina—Raleigh, ete, R.
R. Co. v. Davis, 19 NC 451,

Ohlo—Malons v. Tolede, 54 Ohio
8t 541.

Virginia—Roencke City v. Berko-
wite, B0 Va 623,

9 Louisiana—New Orleans Pac Ry.
Co. v, Gey, 32 Ls Aon 4TL

Massachugetts—Clark v. Worces-
ter, 125 Muss 226+ Rockport v. Web-
ster, 174 Mass 386, 54 NK 852; Paul
v. Detroit, 32 Mich 108,

10 Avi, XTI, See. L
See also:

Michigan—Hendershott v. Rogers,
237 Mick 338, 211 NW 9085; New
Produets Corp. v. Ziegler, 352 Mich
73, 88 N'W(24d) 528

V' Bwan v, Wilkiams, 2 Mich 427;
Re FPowers, 20 Mich 504; Paul v,
Detroit, 32 Mich 108; Toledn, ete,
k. R. Co. v. Dunlap, 47 Mich 457,
11 NW 271

Copyrighd Ty 1964, Br Marruew Benpzx & Co., Inn, ¥QL. I—NED
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the adoption of this provision, it became necessary in every
ease for the jury or commissioners to pass upon both the
necessily of the improvement and the necessity of taking for
the parposes of such Improvement the land which it was
sought to condemn; '? an sffirmative finding on both points
is essential to further jurisdiction over the case.'® The find-
ing of the jury or commissioners upon the question of neeccs-
sity, if there is any evidence lo support it, is treated as final
by the courts.'®* There is o similar provision in Wisconsin,
but it is appliecable only to the taking of land by municipal
corporations.'® In the siates of Montana and New York
when property i3 acquired for the purposes of a private road
the necessity therefor must be judicinlly determined.'®

In Massachusetts and several other states the constitutional
provision aimed at tlie power of eminent domain is, in terms,
applicable only *‘whenever the public exigencies require that
the property of an individual be appropriated’’ and it has
been said that this provision by iraplication forbade the appro-
priation of private property unless the public exigencies
required it.!'7 If this view is sound the existence of the exi-

12 Munsiield, ete, R. R, Co. v. Clark, ete, R, K. Co, v, 1all, 133 Mieh 362,
23 Mich 519; Paul v. Detroit, 32 04 N'W 1066,

Mich 108; Grand Rapids v. Grand
Rapids, cte, R R Co., 53 Mich 641,
26 NW 159; Detroit v. Boecher, 75
Mich 454, 42 NW 984, 4 LRA 813;
Comrs, of Parks und Blvds, v. Me-
esta, 91 Mich 148, 61 NW 903; De-
{roit Water Comrs. v. Lorman, 158
Mich 608, 123 NW 52,

'3 Horlon v, Grand Haven, 24 Mich
466; MeClary v. Hartwell, 25 Mich
133 Marquette, efe, B. B. Co. v
Probate Jadge, 53 Mich 217, 18 NW
78%; Grand Rupids v, Graed Rapids,
ete., K. R. Co,, 58 Mich 641, 26 NW
159,

14 Toledo, ete., B, R. Co. v. Dunlap,
47 Mieh 457, 11 NW 271; Port
ilaron, ete., H. B, Co. v. Voorheia,
B0 Mich 306, 16 N'W 435; Toledo,
ote, B, R. Co. v. Bast Saginaw, ete,
R. R. Co,, 72 Mich 206, 40 N'W 4386;
Saginaw, ote, K. B, Co. v. Bordner,
I8 Mieh 238, 66 NW 62; Detroit,

18 Art, 11, See. 2.

See Seifert v. Brooks, 34 Wis 443,
Redevelopment Anthority of City of
Madizen v. Canepn, 7 Wiz {2d) 843,
97 NW(2d) 695, Sec alan, State v,
(liveniz Court of Milwaokee County,
3 Wis (2d) 439, 88 NW(24) 339, in
which it was held that the provision
spplicable to munieipal corporations
dues not apply to countieg or towns,
18 Montana—Arf. I1f, See. 1A,

New York-Art. T, Hee, 7.

t7 Massachnpetta--ilarback v. Bos-
ton, 8 Cush 205,

Ree, also,

Massachusetis—Rockport v. Web-
ster, 174 Mass 383, hHt NE 852,

Maine—~Hayford v. Banger, 102
Me 310, 66 A 731, 11 LRA {N5) 940,

‘Wisconsin—-In David Jeflry Co. v.
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gency would be a matier for judicial determination ag fully
as the question whether the use was public or the compensa-
tion just. The better view, however, seems to be that such
& provision, not being a grant of power, is a limitation only
upon the nature of the use and the sufficiency of the compen-
sation,'® and in praetice it cannot be said that the eourts of
the states in which such a provision exists have assumed any
greater power over the determination of necessity than the
courts of other jurisdictions.'®

Fwven in the absence of special constitulionsl provisions in
regard to neeessity, the legislature may confer upon the court
the daty of determining the neeessity of a proposed taking *®
Such a duty, although primarily legislative, is not so essen-
tially unjudicial that to impose it upon a eourt is a violation
of the principle of the separation of powers, and in several
states it has been enacted with respect to particular classes
of public improvements that land shall not be taken unless
the taking is found to be necessary by the court. Under such
circmmnsetances the neeessity must be established by evidence .
or the procecding fails.2' 1In statutes of this character, it

City of Milwauker, 287 Wis 550, 66 29 United States—Uirvecnburg v, In-
NW{2d) 362, it wan held: teriattiona! Trust Co., 36 CCA 471,

. MR
““When, for instenee a cily con- M ¥ 75

siders and determines the develop-
ment of a publie building, or park,
it is not obliged to give notice of its
deliberationz regarding sveh nnder-
taking, to property owners within
the aren of the contemplated site.
However, when it attempts fo ne-
quire such property for sueh use by
enidnent dowmnin, tha owners of the
property are entitled to challenge
the neeessity of the taking es pro-
vided in ch. 32, Stais, The steps
reqoired tn be token precendent 1o
the right of the exercise of the powor
are logislative queations. The mquiee
tion as to whether such steps have
heen taken is jndieinl.*?

!B Cincinnati v. Louisville, ete, R.
R, Ce., 223 TS 390, 56 1. Bd 481,
B S G2t

18 Lyneh v, Forbes, 161 Mass 362,
ST NE ST, 42 Am St Rep 402

Indiana —cuis v. (Guirl Drainage
Co., 182 Tnd 36, 105 NE 496.

Lounisiana-~Avery v. Police Jury,
12 T Avm 554; Williems v. Depart-
med of Highways, 92 So (24) 98,

Korik Dakota—Btate v. Teigen, 80
NWad) 110, in which it was held
that the statufe requiring proof that
the thkime was negessary for the pre-
posed wse does not require that the
ynestion of & necessary taking st
he determined hefupe the question of
dumagez ean be dried.  TE requires
only that neeessity must appear be-
fore the property ean by taken.

Virginia—Stenpark Realty Corp.
¥, City of Norfolk, 189 Va 718, 101
SEA{2d) a27.

2t California — Wilnington  Cansl,
ote, Llo. v, Desingnes, 5 Cal 505,
Snnia Crus v, Faright, 85 Cal 105,

Copyright & 1964, By Marrurw Benves & Co., Ive YOL, §-- NED
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is generally held, nceessity does not signify impossibility of
constructing the improvement for which the power has been
granted without taking the land in question, but merely re-
guires that the land be ressonably suitable and useful for

the improvement®

30 P 197; Santa Ans v. Gildmacher,
133 Cal 385, 65 P 883.

In Linggi v. Garavotti, 274 P{2d)
942, the court snid:

““In certzin sitwations not bere
involved the statute makes the de-
termination of certain ageneies con-
elusive ns fo such necessity, but in
sl other cases, of which the instant
ease is one, if is for the conrt to de-
cide whether such feking is neces.
sary, In determining that guestion
mere conveniense is not sufficient,
The person or ugeacy seeking to en-
fores the right of condemnatiop
must show that the proposed tak-
ing is indispensably necessery,—uot
mersly eorvenient or profitable.”’

Delawsrs-—State v. (.62033 Acres
of Land, 49 Del 90, 110 A{2d) 1, cit-
ing Treatise.

Towa—Creston Waterworks Co. v.
MoGrath, 86 Towa 502, b N'W 680.

Minnesota--Minnesota Cansl, efe,
Co. v. Koochiching Co., 97 Minn 42§,
107 NW 425, 6§ LRA (NB) 638, 7
Ann Cas 1182,

Kew York—Rensselacr, ete., K. R.
Co. v. Davis, 43 NY 137; Re New
York Cent. R. R. Co, 66 NY 407;
Board of Eduecation v. (orgs, 13
Mise (2d) 2, 174 NYS(24) 746.

North Dakota—Bigelow v. Draper,
é ND 152, 69 N'W 570

Waskington-—Seattle, e, H. RH.
Co. v. State, T Wash 150, 34 P 551,
29 LRA 217, 38 Am St Rep 8686

22 Qalifornia—Spring Valley Water-
works v. Ban Mateo Waterworks, &4
Cal 123, 28 P 447; Riaite Trr. Dist,
v. Brandon, 103 Cal 354, 37 1 484,

Tn City of Hawthorne v. Peebles,
186 CA{2d; 758, 333 P(2d) 442,
guoting Treatise, the court said:

“Qenerally, statutory requirements
of mecessity ae a condition of the
exercise of the power of eminent
domain are liberaily ecomstrued by
the couits so as pot to Hmit un-
nucessarily the power of the con-
demning spensy. This liberal con-
struction bas been applied in several
recent esses from other jurisdie-
ticns. In Latchis v. State Highway
Beoard, 1957, 120 V¢, 120, 134 A2d
183, 194, where the statuie reqaired
‘necessity’ for eondemnation, the
court seid: ‘The neeessity specifled
by the stetute ® * * does not menn
an imperative or indispensable or
absolute neceasity but only that the
teking provided for be reasonahly
nlecesaary for the racomplishment of
the ead in view under the partmnlar.
circumstences.

" e =

“It is, of conrse, n guestion for the
trier of fact whether a tsking is
nesessary. Bpring Valley Woater-
Works Co. v. Drvinkhouse, 92 Cal.
528, 532, 28 P. €81; see 17 CalJur
24 748-749, § 200,

“And, in cousidering the question
of neseasity, the oourt may sonsider
immedizte future needs (Kem
County High Scheoo! Dist. v. Me-
Donald, 180 Cal. 7, 14, 173 P. 180},
other available facilities {of. Rialto
Irrigating Dist. v, Brandon, 103 Cal.
384, 387, 87 P. 484; Spriog Velley
Water Works v. San Mateco Water
Works, 64 Cal. 123, 28 P. 447}, or
publie sconomie sonsiderations, Sso.
ramente Muateipal Uility Diat, v
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Pacific G. & B. Co., supra, 72 Cal

App.2d 638, 654, 165 P.2d Y41; sec

17 CalJue2d 7T48-750, §§ 200-201.
. - L ]

“In reviewing the evidenee, which
emply supported the dispnted find-
ing as to mecessity, the sourt ob-
served that the statuie reguired
¢ ¢ * g bolaneing of the greatest
public good end the least private
injury. A parcel of land with ob-
jectionmble femtures is not fo be
chosen just beeause poorer land ia
available.’ As stated in 1 Nichols,
Eminent Domain, 391-392, § 4.11
{4],"* * * it is generally held, neces
sity does not signify impossibility of
gonsirueting the improvement for
whichk the powsr has been granted
without taking the land in gnestien,
bui merely requires that the land
be reesonahly suitable ond useful for
ke improvement.” See Spring Val
ley Water Works v. Bun Mateo Wa.
ter Works, supra, 04 Cal. 123, 2¢
P. 447; Rislto Irrigation Distriet v.
Brandon, supra, 103 Cal. 384, 387,
37 P, 484; City of Pagadens v. Stim-
son, B1 Cal. 238, 253, 27 P. 8047

Cojorado—Gibeon v, Canm, 28
Cola 409, 66 P 870,

Uonnecticut—Town of West Hart-
ford v. Taleoit, 138 Conn 823, 82
Af2d) 851, On the question of the
necessity of a taking, needs whish
will arise in the reasonahly foriee-
able futtre must be taken into con-
sideration. Adams v, Greenwich
Water Ce., 138 Conn 205, 83 A{2d)
177,

Gueorgia—Inferior Court Justices
v, Griffin, efo,, Boad Co., 9 Gn 475,

Ylinoia—Aurors, ete., B. R. Co. v
Harvey, 178 1l 477, 53 KK 331,

The word “pecesesry™ in  steh
statnten shonld be eomstroed to mesn
“axpedient,”  “reasonably  eonven-
ient,” or “useful to the publie,” and
eannot be limited te an absolute

physieal necessity. The word “neces-
sary” does not mesn “indispensible™
or “an sbsoluie neeessity.” The impo-
sition of 2 bardship upon the econ-
demmmes s not a proper faetor in the
determination of the question of nee-
essity, The hardship involved goes
zolely to the question of conipensation
to be secorded in order that tha con-
demnee he made whole, Department
of Public Works and Buildings v.
Lewis, 411 1} 242, 103 NE{2d) 595.

Indiana— DBiizzard v. Riley, 83 Ind
300; Green v, Elliott, 86 Ind 53;
Hyex v, White River L, & P. Co,, 175
Ind 118, 83 NE 670; Chiesgo, eto.,
K. B. Cu. v. Bangh, 175 Ind 419, ¥4
NE 571

Michigan—Comrs. of Parks snd
Blvds. v. Moesta, 91 Mich 148, 51 NW
503 (under Michigan constitntion).

Minnegota—Dairyland Power (o-
oparative v. Brenuan, 248 Minn 556,
82 NW(243} 56, in which it was =aid
that there is ro need for a showing of
shsolute necéssity but only thet the
proposed taking ir reasonahly neces-
sary or convenient tu the end in view.
To the same effect, see Chicago, ete,
By. Co. v. Jesse, 2480 Minm 324, 82
NW(2d) 227.

New Hampshire—Public Service
Co. v. Shanvon, 105 NH 67, 192
A{20) 608, citing Treatise,

North Dakota—Otior Tril Power
Co. v. Maime, 52 NW(243) 514, «it-
ing Treatise. The court said:

“In several states, where the Jeg-
ialaturs has delegated the power of
determining the necessity of exereis.
ing the power of eminent domain, a
corporation vested witk that power,
in nbrenee of statutory provision
requiring the submission thereof to
a conrt or jory, the deeision of the
question of necessity lies with the
body to whom the state hos dele-
gated the authority to take prop-
erty, and geverally the determina.

Copyright © 1954, By Marrnew Benner & Co., Inc, viil. 1--NED
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tion of the grenice is conclusive snd
not subjest to judicial review ex-
eept for frauwd, bad faith or cicar
abuse of diseretion. 29 CLIS. Emi-
acent Domain § 80, pages 932 and
883. The rule in thin sinte is found
i the early case of Bigelow v
Draper, 8 N.D. 152, 68 K.W. 570,
where this court determined that the
legislature had seen fit to teke it
ont of the power of the person or
corporation to scitle the question of
necessity, and to trost the deter-
mination of the igsue to the judicial
branch of the government, This is
atill the rale in this state. Pembina
County v, Nord, 78 N.D. 478, 40
N.W.23 685; Kessler v. Thompson,
ND, 76 XW.2d 172, 175 It is
nevertheless true that mush latitede
in given to the corporation wvested
with the right of aegniring property
by eminent domain to detcrmine the
extoni of the property necessary {o
be taken, Northarn Pae. R, Co, v,
Baynien, 17 N.D. 203, 115 N.W.
879,

“Since a corporation vested with
the right of acquiring property for
¢t poblic use is entitled to much
Iatitude in determining the extent
of the property to be taken, it is
entitled to the same latitude in de-
termining the sclection and locetion
of the route for it power transmis-
sion line, Where it prescnts evi-
denee showing the necesgity for the
teking of property for the constrne-
tiog of ita transmission line, mrnd
such e¢videnee indieates that the cor-
poration vested with the power ex-
ereised good faith and used its best
judgment in the selection of the
route and the ensements sought to
be taken, and where it farther sp-
pears from the evidence that the
selection of the route ia compatible
with the grestest public benefit end
the least private ininry, this court,
on appeal, wiil not disturb the tria)
court's findiogs thet the plaintiff hes

established the neceessity for the
taking of the easements sought over
the route selectsd,

“Whiie under the Yaws of this siate
neeesnity must be established by evi-
denee, such neeessity necd not sig-
nify an impossibility of constrmet-
ing the improvement for which the
power hos bheen granted without
taking the land in question, but
wmerely reguires that the land be rea-
sopably suitable and useable for the
improvement, Nighols sn  Ewminent
Domain, 3rd Ed, Volums I, pages
391 and 382. The evidence need anly
show ressonsble or preelical neces-
sity. 29 CJ.8, Eminent Domain
% 90, page B86.

“The lendowner may not object
merely becanse some other loestion
might bave been made or some other
property obtained that would have
been as suitable for the purpose, 18
Am.Jor, Eminent Domnin, Section
108, pepe 735; 20 C.J.8. Eminent
Dowain § §1, page BS7.

New York--City of Boffale v.
Day, 8 Mise {2d) 14, 162 NYS(2d})
817. In Coglar v. Power Authority,
4 Mise {24} 879, 163 NYS(2d) 902,
afi'd 4 AD(24) 801, 184 NYS({2d)
686, ufi'd 3 NY(2d) 1006, 147 NE
(2d) 733, the court said;

“In plaintif¥'s brief, eounsel atates
their basic posilion to be that gov.
cromental agencies have the right to
take only where the property so &e-
quired is ‘Intimately connected with
the public welfare” apd ‘absolutcly
necessary for the gravest eeonomic or
gociologieal reasons’ But authority
does not exist for such n rule, go con-
flned or restricted. The esses eited
by plaintiffs, wherein the appropria-
tion has heen approved, ennaot be so
rationalized. The protestive lan-
guage, by way of diets, with which
the courts have songht to make their
decizions elearly understood repre-
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serls the Hwit of the mule which does
uot inelude eny voneept of absolute
recessity or intimate sounection with
the puliie good.”

See, also: Andrews v, State, I0
Mine (2d) 501, 172 NYS (24 700,

Ohig—Bulether v. Ohin Tuarnpike
Commission, 99 Dhie App 228, 133
NE(2d) 148, in which the eourt held
thai the word “necessary” in acts re-
Inting to ewinent domnin does not
mean “ahselaiely necessery oc indis-
pensable,” bui “remsonably necessary
to secure the end in view.”

See alse: City of Lakewood w.
Thormyer, 80 Ohio Abs 85, 154 NE
24} 777, citing Treatise; Chin Edi-
sim Co. v. Ganz, 109 Ohio App 127,
158 NE{2d) 478.

Oregon- —Moore Milt & Lumber
Co. v. Foster, 216 Or 204, 334 P(2d)
29, The coart said

“There 8 necesserily entrusted
tc those who possess the power of
eminent domazin & broad discrefion
io the eelection of the property es-
sentisl to the contemplated public
use. If the proposed publie use
will be represented by & thorongh-
fare, those vested with the power of
eminznt domsin must bave broad
digeration in the selcotion of the
route, However, the owner whose
Iand is nnder eondemmation may
always wsubweit evidence showing
freud, bed faith or sbuse of disare-
tion. Freguently in e¢asern of this
kind the defendant cffera evidence
indicating that aenother route is
availeble 1o the condemnor and that
it will serve the latter's purposes
better. Ilvidenee of that kind is
not admisgsible if it merely shows
that snother ronte iz available and
that it haa atiractive qualities. Tt
mnet go on and establish abuse of
discretion by indieating that the
would-be condemnor’s choice of the
Iand under eoudesmnation har no

basis in reason end is without any
vconomic justitication. If any other
rule were employed, the ¢ourt, and
nol the eondemnor, wonld make the
intricate and diffienlt choice of
route,”

Pennsylvania—Poonsyivanin B R
Co's Appenl, 128 Pa 308, 18 A 522,

Bhede Island-~Tinnter . Newpart,
5T 325,

Vermont- -Latchis v. State High-
wiy Board, 130 ¥t 120, 134 A{%94)
121, in which the court said:

“The necessity specified by the
stetute for the condemnation of lasd
for highways does not mean an im-
perative or indispensable or absoiute
neecrsity hut only that the taking
provided for he reazonahly necessary
for the areomplishment of the end in
view under the pertioular eirenm-
stances. Csses to this affect ineclude:
Wiltsn v, St Johns County, 98 Fla.
28, 123 S0, 527, 65 AL.R. 488; So-
iether v. Ohin Turnpike Comm., 20
Chie App. 228, 133 N K24 148, 151;
Town of West Hartford v. Taleott,
138 Conn. 82, 81, 82 A.24 351; Kom-
posh v. Powers, 75 Mont. 493, 244 P,
208, 303; State ex rel, Dopartrent of
Highweys v. Pinsen, 08 Nev, 227,
207 P.24 1185,

“The argument that ‘the state
doean’t need to take my land' merely
hecause some one else’s land might
be taken has no walidity, After all,
if there is to he a road, it of neceasity
hag to go somewhere, some ane’s proy-
erty has to be taken. If imperative
or abmolute necessity were the teat,
there would he no practieal way in
which the erooked road rould be made
straight. Tt eould always be mrid
‘The state already has & rosd” To
nstify a taking, the interests of the
State mmst vequire it, and il must be
s shown, but only to the extent that
it is ressonably neceasnry to necom-

Cepyright @ 1964, By MaTratw Bexnxx k Ce., Iwe, VOL. Y -NED
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plish the end in view after weighing
all the cireumstanees which bear on
any given situstion. In determining
whether & reasonable necessity exists
with respest to highways, publio
safety has become the eriticnl element.
Where the volume and nature of
traffie is such that public safety re-
guires nnder the circamstences that
the road bo constrneted; or recon-
structed et e given loestion, a rerson-
able necessity exists, and a taking
of land is justifled, if reasonsble in
the light of &ll the concurring eircum-
stances. Under our statute a broad
diseretion has been vested in the stafs
highway board in determining what
land it deems necessary for the par-
ticular loeation and roste to he fol-
lowed, and, as a safeguard, the appeal
to eounty court with & provision for
a henring before an independent hoard
of comumissioners is provided. A de-
termination made sgreeably to the
statute will not be interfered with by
the courts if it is made in good faith
and i not eapricious or wanionly in-
Jjuricns. See 20 CJ.8. Eminent
Domein § 91, p. 886 Willinme v,
Behool District, 33 Vi, 271, 2787

Virginia—Stanperk Realty Corp.
v. City of Norfolk, 10% Vu 718, 101
SE(2d) 527, citing Treatise.

Washington—Samish River Boom
Co. v. [Tnion Boom Co., 32 Wash 386,
TP 670,

Wigconsig~Klump v. Cybulski,
274 Wis 804, 81 NW(24) 42, mn
which the court said: “The ‘neoes-
sity’ required to suppori condemna-
ticn is nnly & reasongble and not an
nbaolute or imperative necessity”
The court went oo to demonsirate
that even where necessity is made a
justiciable issue the right of judicinl
review is limited in character.

“Where, as here, the application is

for a right-of-way for an electric line,
‘the petitioner ehall detetmine the

ueeessity’ 22,07 (2}, Stais. Blair v,
Milwaukee Electrie Ry. & Light Co.,
157 Wis 552, 505, 203 ¥W 912. The
deternination of necemsity is prima-
rily for the Jegislature, and the jndg-
ment of the party to whom suoh de.
termination bag been delogated (in
this case the power company) i3 be-
yond gquestion by any court if there is
reasonable ground to support it
State ex rel. Allis v. Wiesner, 187
Wis 384, 395-306, 204 NW 588,

“The right to locate the power line
is given to the power company end
the loeation eannot he challenged up-
less thut right is arbitrarily or op-
pressively exercised. Blsir v. Mil-
wankes Electric By, & Light Co., 187
Wis 552, 558, 203 N'W 012. A eourt
will not interfere with the choies on.
less necessary (o prevent an abnse of
diseretion by an attempted taking in
utter disregard of necessity for it
Swenson v. Milwankes County, 288
Wis 120, 133, 63 NW({2d) 103.
Where a condemper is given tha right
by stainte to determine necessity, its
choice of location cannot be éhel-
lenged ou the ground that anocther lo-
cetion on its own Jand would he &s
convenient and cheaper. Swennon v.
Milwaunkee County, 208 Wis 120, 132,
683 NW(2d4) 103.

“In the light of these principles, it
if not for the eourt to decide whether
the power company is muking the
best decision with reepeet to loeation
of its power cirenits or the need for
ascquiring the desired easement, Ju-
dicial interference with the utility’s
determination wonld &t most be war.
ranted enly by a eonvineing showing
that the determination is unreason-
ahle, arbitrary, or not made in good
fnith.”

Necessity, it has been held, cannot
he proved by the opinion evidence of
experts, Eokart v. Ft Wayne, ete.,
Tenetion Co., 181 Ind 352, 104 NE
762,
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It has been held, under sueh provisions, that ‘‘necessity’’
does not mean indefinite, remote or specnlative future neces-
sity but means necessity existing now or in the near future.
It has been held also that such necessity must exist not only
for the taking itself, but also for the projected improvement
on behslf of which the {aking is songht®®!

In Arlzona and California the statute requires that the pro-
posed taking shall be located in & manner which will be most
compatible with the greatest good and the least private in-
jury.222 The cases recognized that the choice as to the extent

22.1 Michigan—Roard of Eduestion
v. Baczewslkd, 340 Mich 265, 65 NW
(24) B10. The eourt said:

““The theory ndopted in this case
by both ths mppellee and the trial
eourt that the school-board conld
justify the tsking of appellants’
property up to 30 years before it
nesded same by showing that by
euch action it would save monoy
was a wrong theory or baeis upon
which to determine the quastion of
necessity and eonstitated sn error
thet may fairly be said to have kad
# controlling influenee upon the jnry.

“In condemnation proceedings in
this Siate petitioner should prove
that the property will either be im-
mediately used for the purpose for
which it iz sought to be condemned
or within & period of time thai the
jury determines to be the near future
or a reasonsbly immediate use.’’

The width of the strip of land ta
be taken is alse a practieal guestion,
and to some extent depends upon
what the eondemaor deems necessary
for the unses and purposes of its
business. Guerretez v. Public Serv-
iee Company of Indiana, 227 Ind 558,
87 WE(2d) 721,

Mimnsaots — Northern States
Power Co, v. Oslund, 236 Minn 135,
51 NW(2d) 808,

Now Jorsey—-Ii is pot a walid ob-

jection to a condemnation procesd-
ing that the publie improvement pro-
gram, valid in ite inception, becomes
fatally defective if the estimated sost
thereof should prove less than that
ultimately needed for the completion
of the projest. A property owner,
as to whom funds srve available and
adequate, may not intercept the pro-
gram as to him beeanse of sn antici-
pated shortage thereafter and pos-
gible abandonment of the project.
Walsh v. City of Asbury Park, 28
NJS 435, 88 A(2d) 113,

See, nlso, supra, § 411[2], foot-
notes 96.1 to 96.8 inclusive.

22.2 Arizona—Chambers v, Stato, 82
Ariz 278, 312 P{2d) 155, in which
the court said:

“The gist of thie argnment is based
on our statuie ARS § 12-1115, whick
provides in part:

“‘Where land is required for
publie use, the state, or its agents
in charge of sach use, may survey
and locate the Tand, but st shall be
tocated in the manner whick will be
mogt computible with the grealest
publiz good and the least privats
snjury’  {Fmpbesin supplied.)

“This provisicn of our eminent do-
main statnte was adopted from Cali-
fornis. and has been interpreted by
the courtz of that state to require &
buiancing of the greatest publie good

Copyripht O 19464, By Mayraew Barper & Co., Inc. VOL. 1—NED
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and type of taking must rest largely in the sound business judg-
ment of the condemnor, and that sueh choice will not be set
aside by the court unless it is so oppressive, arbitrary or un-
reasonable as to suggest bad faith.?*3

and the least private injury in locat-
ing lanmd for condewnstion. See,
Montchelle Urified School Dist. of
Los Argeles Cotnly v, Keay, 55 Cal
App(2d) 539, 131 P(2d) 384 1t
was also beld in Los Ales School
Distriet of Seota Clara County +.
Watson, 133 Cal App{Zd) 447, 281
FP(2d} 513, that it i not necessary
for the state to plead cowplianee with
the shove prevision, but thal the de-
fendaut must make it ap issne (by his
pleadings or olherwise) ; and if it
then beeomes an issue the defendant
haa the burden of preof. 1t is our
view that these cases are reasonabie
interprefutions of the stuinte in-
volved, Ti therefove followa that evi-
denee on the part of Mrs. Chambers,
relative to the ‘uses’ she hud made
and intended to make of the lond in
guestion, may have been material on
the question of ber ‘private injury’
in the ultimate halancing of the grest-
#st pablic good and the least private
injury. However, it is onr view that
the refusal of the trial court to con-
pidar the proffered evidsnee Jdid not
prejudics Mre. Chambers in the ulti-
mate determination of thiz eauss, for
the reason that the court would then
have presented to it the question of
whether the greatest public good re-
qaired the takisg of the lands of =
Newman Club. As fo this, the public
unes of the state would still override
the possible privaie injury to that
organization, €ven one with as worthy
purposes gad objectives as this,

“Thiz conclusion is irresistibly trae
when cousidered in the light of the
words of the Californis court inter-
prating this provision as expressed in
the eaze of Muntebello Unifled Schovl
Diat. of Los Angeles v, Keay, anpra.

We gquote {85 Caldpp(24) 839, 131
i2dy 387):

*fAnd we ihink that when an af-
toupt is made to show that the fo-
cstion wade is unnecessarily in-
Jurinus the proof ought to be elear
und eonvinging, for otherwise no
locstion eould ever be made. I
the st sploction made on behsif of
the public could he wei aside =n
slight or doubtful proof, a second
seluetion wounld be set aside in the
sams wanner, aud so ad infimituem,
The improvement could never he
secured, beceunss, whatever location
was proposed, it could be defeated
by showing another just as good.""

#2.3 California—People v, Chevalier,
32 Cal (2d) 208, 3480 P{2d1} 598, in
which the eourt said:

“We thercfore bold, despite the
implications to the contrary in some
of the cases, that the oconelngive
vifeet socorded by the Legislatore
to the condemning body’s findings
of necessity cannot be affected by
allegations that snch fndiogs were
made a3 the result of fraud, bad
feith, or abuse¢ of diseretion. In
other words, the guestions of the
necesgity for making a piven public
improvement, the necessity for
udopiing o partienlar plun therefor,
or the peceasity for tuling partion-
lar property, rather than other
property, far ihe purpose of seeom-
plishing such publie improvement,
rannat he made justieiable issmes
even though fraud, bad faith, or
abuse of diseretion mey be alleged
in eonneetion with the condemning
body's determination of such neees-
sity. To hold ofberwise would not
only thwart the legislative purpose
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in making such deteyminations con-
clusive but would open the door to
endless litigation, and perhaps con-
flicting determinations an the ques-
tion of ‘mecessily” in separate eon-
demnation aetions brouvght to obtain
fhe pareels sought to carry out o
single public finprovement. We nre
therefore in accord with the view
that where the owoer of land sought
to be condemned for ap established
public usc is accorded his constiln-
tiona! right to just cempepsation
for the taking, the condemning
budy’s ‘motives or ronsons for de-
elaring that it is nocessary to take
the Jand are no eoncern of his/’
Counly of los Angeles v. Rindge
Co,, supea, 53 Cal. App. 166, 174,
200 . 27, 81, affirmed Riudze Co. v.
Los Aageles County, 262 U.B, 700,
43 B.Ct. 639, 67 L.Bd. 1186. Any

language ju the prior eases implyingy -

& contrary rale is berchy disap-
proved. 1t follows that there wns
no error in the irial court's ruling
siriking the ‘speeial dafenses’” re-
lating to the guestion of necessity

Maryland—Ligon v, Potomac Flee-
tric Power Co, 210 Md 4358, 149
A{2d) 376.

Keorth Dakoiz — Northarn States
Power (n. v. Efferts, 02 NW{24)
288, in which the court said:

“When the pocessity for the ex.
errise of the power of cwinent do-
main is proved or admitted, much
latitude is given to the corporation,
vested with the power, in the selec-
tion of the site or location to Le
taken for public use, and generally,

where there has been & eerefully
congidered, good frith salection of
a leantion by the corporation or its
oficers, the sourts will oot Mmter-
fere. Northern Pae. R. Co, v. Boyn-
ton, 17 N.D. 203, 115 N.W. 67§;
Otier Tail Power Co. v. Malme,
N.D, 92 N.w.2d 514"

Washington—State v. Slojack, 53
Wask (24) 53, 330 P{2d) 507,




