#65.40 2/25/70
First Supplement to Memorandum 70-19

gubject: Study 65.40 - Inverse Condemmation {Aircraft Noise Damage)

Attached herete is a2 copy of Judge Jefferson's memorandum opinion
setting forth his resclution of the issues in the most recent Los Angeles
aireraft nolse case. We have not attempted to summarize his opinion.

Despite its length, we believe the opinion is remarkebly free of extraneous

materinal and we hope that the Commissioners wiil have an opportunity to
read 1t with some care.

Respectfully submitted,

Jack I. Horton
Assoclate Counsel
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8 SUPERIOR COURT OF THE STATE . QF CALIFORHIA

] FOR iy COUNTY OF LOS ANQGELES

o

11 || TRVERG D. AARON, et al.,

12 i. Plaintiffs, ;

13 1 ~V5- - KO. 837 799 g
14 || cTIY OF LOS ANGELES, a

# municipsl corporation, ' ‘

15 : - i

Defendant. VIELORANDUM OPVHION %
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18 his is an action for demages for inverse conGemnation. i

19" | There are approximetely one thousand five hundred p].'ntiffs vho

20 allege that they are the ovners of real prope vty in thoe nzighbor-

i
i
'
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21 hood of {he Los Angeles Internatlonzl Alrport, sometimes hazreaflter
2 1 referred to as the fAirport, and that the City of Tos Angeles, the
23 only defendant in this aztion, has pcrﬁlt ed and cauged an increas-
54 ing number of Jjet alerplane flights over and 1n the imnedlate

25 vicinity of the plaintif{fs' properties, so that the nolse, smoke,

26 vitvations and funes from the alreraft have aamaged those propsi-~ §

21 ¢ ties, Whaye are appreximately scven hundred and fifty separate

28 parceals of real nronerty involved in this ggtxon. A1l of the :
25 p&fbw}s are wesldential in nature, Nost of {hese parcels are !

30 located cast of the Alwvport; with the remeinder bzing located west ;

31 ef tho Alrpert and 1n the beach aven commonly known as Playa d21

2 Rey,

]
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1 Besides denying the allegations set forth in the com-
2 plaint, the defendant City asserts a number of affirmative
3 defenses. The defenses raised by the defendant are &s follows

4 (1) that the complaint falls to state a cause of action; (2) that

—

5 Il the cause of action is barred by the statute of limitations as set

¢ || -forth in sections 312, 318 and 319 of the Code of Civil ProceaL

7 (3) ihat the actiqn is barred by the statute of limitations as set
8 forth in section 338, subdivision 2, of the Code of Civil Pro-

9 cedure; (4) that the Federal Aviation Act of 1958, as smended, has
10 precempted control of alrspace navigation; {5) that the defendant

11 Clty has acguired by prescription an easement in the airspace in-
12 volved becawvse of more than five years'! adverge usge by defendant

13 City; (6) that public convenience and necesﬁify reguire that defend.

14 ant City use the airspace tnvolvec Jn this action, &nd that the

15 City is cntitled to an easerment for continued use of this alirapace,
16 A Pretrial Order was made whilch sets forth the various
ki contentions of ¢he partles, including additional issues to the ex-

18 tent that they are not ralsed specifically by plaintifTs' complaing

ig-fl ang de fcnuﬁnt‘s ansvier thereto. An important additional i

.f.‘o

sue

C".‘:
o

20 vhich has been raised and litiga ted in this case is the question of
a1 vhether Che plaintlffs are barred from relief by the failure to
93 file a timely claim with the defendant City.

93 The basle theory © advance is
———— -

E ) -’—-‘-_'_——'-'
24 that the nolse from Jet aircralt flying over and nesr the residen-
—v’/_____..——— —_____‘_______/

e YU

95 ; tiiE“EFOpGPtLeu of plaJntlffs has rbsulucd in a_sebstantisal dimdnn—|

T s T o i e

96 tion In the marLCu value of these prop 1t1es, which thus consti.

——, . . B e o
e e nrr——— R
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27 tutes a "takmno or ar?ginw of these propbrbles W4thin the deJlGh
L

B T p—— e i R e e e

.98 9£\ﬁrtt¢1e I,_sec:ion 14, of th ClefOfﬂld Coastltgpion.

T e 1

99 : It is cﬁaccdc@ Lhat the Los Anohle° THLGIHdCiO]al Alrport

30 vag 1ln existence at its PT”Sth location prior to th\ acqulsition

a1 by the plaintiffs of their residential properties. The ronvays of
39 the Alrport are loeated 4in an easterly and nas»eer direction.

h

~. 2




Tﬁ'l'b'l'ljl'— Cdb 1008

-

B

10

11

12

13

15

18

17

20

21

22

23

|
l
|

Planes landing at the Aivport approach the rubways from an casterly
direction., Plansg leaving the ﬁirport go 20 in a vesterly dirze-
tioﬁ and £ly out over the ocean, These are the Llignt patierns ol
arrivals and depsrtures for most of the deys in the year, Occa-
gsionally, because of wind conditions, arrivale are directed to come
from the west and takeolfs toward the cast., The timsé, hovever,
when these changss are made are rare enough that they need not be
given anhy censideratlon with respect to the issues involved Iin this

gie,

Before the year 1959, planceg flying into, and departing
from, the Los fngeleg International Alvport were of the propzller
typa. Ghe first jet ailrplanes started uslhng this Airport in 1959,

and, since 1859, there has been a gradusl, yearly lincrease in the
nunbzr of Jel gircralt sreiving and departing'fram this Airport.
Apporently, therc has been 1ittle or no ccmpiaint from propeyviy
ouneirs with respect o nolge emanating froem the propeller-type
airplane5¢ The nolse problem daveloped only with the advent of Jet
alrcraflt.

Although there was some testinony that soﬁt, 0l and fuel
lehris ffem Jet aireraft fell on some of the porcels involved. in

s Litigation, cavsing demapge o palnted surfaces and praventing

(2
Lol
=
1]

eir cars uncoveraed and wsling thelr yards

L

for clothes drying, the esgence of the claimed reductions in market

a

valucs of property alffected is related solely to the nolige from the

L

g2t plencs as the reepongible causs,

Plaintifis do not seel damapges because ol any peysonal in-
Jury, diseomfort o annoyénce. Although the testimony establishes
that Jet noisce interrepted norial conversaﬁ;&n, redic and telovision
receptlon and sleep, aft times, no eladim is assserted for there re-
sulis as such., The evidencs as to the effects of Jetb noise upon
pergonal comfort, enjoyvient or coavenlence in living vas offered as

caused a reductlon in

o
[
[
wn

a fector tending to show that theee ¢ffe

" V — 3._
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the failr marlket value of the reapeetive pavcels of real propariéy.

3]
jh

ILab ptaintifls seek in this sction are moncy dameges measured by

fhe cxlent to hnwch the marlet value of the respective parccls of
properiy hag haen reduced bacause of noise from jet alveraft lying
ovef’and near these parcels locuted within and near the Yanding and
takéoff patterns, ‘

One of the cruciel lAsvues involved in this litigation io
vhether noive from jet alreraft presents & proper case for inverse
condenmation, It 18 the contention of the defendant City that the
Jaw does not sanction any recovery for noise against o governuent
centity, even azsuming that &ucn noizse has ceused a dlminuiion in
propzity values, There s yet ne appellate court doeision in
Californin on this polnt. The trial courts must chort the theories
of recovery o neneecovery, and; ﬁl?imately,-the California Suprene
Coust will be asked to determinz this aspect of the law of laverse
cohdemation wpon appsals from,judgments o the trial courts,

There are varicus alternstives which-may be considercd,
The fedoral COW;bintiGﬂ provides for thé payient of compensation
only when there is a "talking" of private property for a public uze.
Under the federal view, what is weant by the concept of the "taking"
of pyivate propevty? ne federal courts have made it cleay that
there can be no recovery in eninent domain oy inverse condennation
proceedings wnless the owner of weal pyropsrty hag been oustedror
displaced by the Government W1ih raspeet o some portion of his
property, wilth the result that the Coveriment oo eupies what the
owner once occupled or had the right to occupy. Undex the federal
cased, an Injury to preperty without displacement or ouster of the
ouner is not cowpensable.,

T

e

With xespeet to the flight of aircvaft and siveralt noisa,

(')

ve have the problem of deteriining how noise from the fiiche off air-
eraft vhieh lowers the narket value of property. can constitule a

wn by

- o

"taking" of such pronenty. Whe fedeval wule solved this probl

I 9
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holding that the flight of alreraft over an cwner's properly con-
stifutes an Invasion of the owner's airspace over his surface
property, and that this is & sufficicnt "taking" to permlt recovery
by the owner who éuffers a market-value logs by such erflights,
But_the federal rule dozs not allcow any recovery fo the owner who
Suffers a losg in market value from horizontal noise, or noisc from

P

flyby eircralt, even though it may be as annoying to him as it is

2

to the owner directly over vhose property the airplanes are flying.

I Unlted States v. Cousby, 328 U.S. 256 {1946), the Unlbe a4 States

Suprene Courlt held that £l j1’. on takeoff and landing at low level

..

|—4

over an ovner's property could be consldered a "taking" in the

r

riatwre of an easement of flight, and vendersd the Covernment liable

for the decreased value of the ownex's property. In Caushy, the

covrt mada ﬁt clear that this decislon was being limited to pcuu:in
ting recovery Ly & properiy owner over vhose land the plancs took
off, and could not be cobsldered as a holding to protect nearby
ouners., The nearby ovners are considered to have sufferagé inciden-
{al damage {or which no recovery 1s alloued.

In Patien v. United States, 306 r,2d 580 (10 Cir. 1962),

plaintiffs vhose property values uere deprec ‘gted.by the nolse fron
jet alweralt neay their properties, bul which were not subjecf to
divect cverflights, sought damages from the Govgrnment under the_
theory that there was a "teking" of thelr property which was com-
pengable under the federal Constitvtion, The msJorliy of tho court
followed Caveby and held that GﬂmJLG from lateral flight nolse uasg
not a Jftaking” by the Govermment. Plaintiffs were thus denicd re-
COVEry, |

A sccond view would perndt recovery in inverse cendonng-
Ciony by propszpty ovnoms who suliler ﬁﬁk&;ig _____ ial dininution in nmiarket
value from Jeb aifcraft nolse, regacdless of vhether the plancs fly
Glrcetly over the ouner's property or not, Under this view, it is

veeopnlzed thot theva ean be no zeoentoble theery of &2 “akiy-" or

LR L w

!
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¢hie owner's propert } under such circuumstances. This gecond vieu

permits recovery on & malsance thsory, which requirecs substantial
d amage to the properiy owner. I8 there any basis for sustoining
such & view under a state constitutional provision vhich providce
for compensation only when theve is a "taking" of property by a
governmental entlty? Whls wview of recovery is sanctioned in the

tate of Oregon. Phis was the holding in Thoriburg v. Port of of’

- Portland, 233 Ore. 178, 376 P.2d 100 (1962). In Thoraburg, the

plaintiffs owned property ncar an airport vhich was owned and
psvctca by a publlic ag encv tﬁe_Port of Portland, Oregon's Con-
sT1t utluu ig similar to_the federal Constitution, and provides for
conmpensation only for a "taling™ of privete property by goveri-
mcntgl action. The damage to propzriy velues alleged came {rom
nojise f?cm horizontal flighte, or‘flyby aircraift, rather than from
vertical flights, or flyover a@ircraft. The Oregon court rejseted
the federsl rule set forth in Czusby of 1lmliting recovery to capes
of noise from vertical flights, or flyover aireraft, wvhich msy be
explained as a trespass theory, which gives the Government an
eagerient right, The Oregen court adopied a nulsance theory, which
pecrinlts recovery for damages &0 icng 28 thereg isilmuof ol rezal
injuivy, vhether resulting from noise coming.from flyover or Llyby
aireraft.

However, in a sccond appeal in Thoenburg v. Port of

Yortland, 244 Ore. 69, 415 P.2d 759 (19G606), the Oragon court,

although scemingly rejecting the nulsancd thoovy of recovery

enunciated by it In the firest appeal, did, neverthelesy, clavily

in order

»

what vas requived o be established by & landowncr o)

racover Gomages for inverse condermation., The ecourt said, "ihe
propeir test to determine whetlier there hias been a'compcnﬁablc in-
vasion off the individuel's property rvights in a e2se of this kind
is whethzr the intepference with use and enjoyiment is pufliciently

!
’

.““ -C-ﬂ
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gupport a conclusicn that the interference has reduced ths fair
parlket value of the plaintiff's land by a certein sum in money.

S ]

ceir the state and the eitizen reguires Lhe

o
Lo
r\

if so, justice am

burden lmposed to be borine by the public.and not by thz ingividual

alone." {'fhornbury, uuprﬁ, 415 p.2d at p. 7;2 ) See Murrah, C. J.,

dissenting, Datten v, United States, 305 r.2d 580, 587 (10 ¢ilw.
1962),

A third vicw is a further extension of the Oregon rz]c.
The Qregon view reqguires proof of substantial damages. This third
view permits recovery for any damagé, whether substantilal or not
which results to the property ouwner from aircralft noiss, regardless
of wvhether the nolse comes from flyover or Flyby airveralt. Whis

view ls espoused by the State of Washington. 1n Hartinez v, Porg

of Seattle, G4 Wash.2d 32/, 391 P.2d 540 (1964), plaintiffs wore
property ownery neaxr the Seattle-Tocoma Internationzl Airport;
ouned and operated by the Port of Seéttle, B municipal.corporation.
Sone of the plaintiffs were located underneath the flipht patterns,
vhile others vere not divectly wderncath but were near the flight
pattcrms,_anﬁ all claimed a decrgase in property values from the
Jet nolse. Here the question waﬁ vhether the plaintiflfs! complaing
which set forth these facts stated & cause of action. The
Haushington Constltutlon contains a2 clause which requires compensa-
tion for "taling" or "d"r:g¢ g“ private property by goverimazntal
action., The Washington court held that plalntiffs! complaint
stated a couvse of action. The court rejacted ag purely le"alu stic
any theory of f{reepass or casecment or a limitation of recovery to
Invasion of &irspasce above an ouper's property. The court adopted
.

the view of the disgsent in Batten v, Unlted Stzten, cited sunee
’ ity =t i b ]

that there should b compensation whenzver the interference vith
thz voe of an ouner's land is of suff clpnt divectness, peseulisrity

and nagnitude "that Caliness and justice, ai betvecn the State and

the citizen. reguires the burden irnowed £n bo horng hy the uhlic

s,
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" (Martinez, supra, 391 P.23 &t

and not by the individual alone,
p. 545;) However, the Washington coury refused to accept the prin-
éiple that the plaintiffs must make a showing that thelir damapge 1s
substantial beifore the damage can be sald to be a taking or damaging
vithin the meaning of the constitutional language. The Washington
court reJected the view that less-than-substantial damege would be
considered noncompentable as incldental danage, holding that any
diminutlen of property values, however slight, should be COmDer-
sable,

We now turn to the law of California to determine if
Califorinia has embraced a‘particular theory for recovery in airport
noiée cases. We start with a consideration of the street or free-
vay noise cases. To date, California has taken the view that a’
property owner vhose property héas not been taken for frecway or
street purposes, but whoge property has been decfeased in value
from the vehicular noise of a Treevay or street, may not recover
from the pgovernmentasl entity any damsges for sﬁch decgrease in prop-

erty values., This was the holdling 1n People ex ryel., Dept, of Public

A e et e o et e o i .

Works v. Symons, 5% Cal.2d 855 (1960). In Symons, the court guoted
)

from Bachus v, Los Angeles, ete., Ry. Co., 103 Cal, 614, 617 (1894),

[Ny

as follows: MiPhe constitubion does not, however, authorize a
renedy for every diminution in the value ol propzrity that 1s coused
by a public imnprovement, The dasmage for which compensation is to
be made 1s & dzmage to the property itself, and doss not include a
mere infringemenf ol the owner's personal pleasure or-enJogment,
Ferely rendering private proberty lers deslirable for certalin pur.-
poscg, oy even causing personal annoyance or digscomfort 1in its use,
will not constitule the damage contemplated by the constitution;

.

but the properiy itself must sulfer some diminution in substance,
or be rendered intringlcally less valuable by reason of publie use,
The erection of & covnty jall or a county hespital may impair the

comfort or pleagure of the resigerte in that vicinity, end fo that

S
— ]

e ——————— e T e——
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£lbers from that presc
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extent render the properiy lesa depirable, and even less salable,
but this i1s not any injury to the prepzrty 1tself so much ag an

influence affecting 1ts use for certain purposes. . « « » " o

the same effect is People ex rel, Dept. of Public Vorks v. Elswmore,
229 Cal.App.2d 809 (1061),

A nore reeent case in point ig Lombardi v, Peter Kiswit

Sonsg,. 266 Cal.hpp.2d 599 (1968), where it was held that a complaint

did not state a czuse of action in inverse condomnation. Tha com-

plaint alleged that the plaind

(‘n

iff's were properiy owners next to a
frecuay, and that the buillding and operation of the fraeway re-
sulted in funzs, noise, ¢ust, shocls and vibratlions, causing mental,
physical and eémotional distress to the plaintlifs and damage to thé
real property. The court held that this coﬁplaint did not state a
cause of action Iin inverse condemnation becauze no recovery may lLe
had unlese danage in a substantial amount to the property itself

ustained, Lombardi cltes as authority for its holding

L R 4 ke i

haes hec

ﬁ.\
=
w3

[®

the cas

o

es of Albows v. County of Log Angeles, 62 cal.2a 250 (1960);

and Frustuek v. CGity of Falrfax, 232 Cal.fpp.2d 345 (1963).

Cdn the Albors case, we have a gituastion in vhich the
county construction of & roxd cuuwed land slippapge and damage to
neihboxing properiy ownerﬂ. Tlc Supreme Court upheld the tirial

court in giving judgmsnt for damapes in ilhverse condemnation

againgt the County and in faver of the landowners. In Albers, the

California SBupreme Court interpreted the Californla constitutional

prog:sions vith respect To emlnent domain to permit recovery for

any actuzl physical inJury to a landovner's property caused by the

imnprovement., The court dluliﬂ&d]»lSd the situacion,presented in

pted In Symons by polnting out thet In the

latter instance the Gininotion in property valuves resulting from
PR

atuch factors ar highway traffic noise dogs nobt involve any dircet

physictl damage to the property itselfl but only a diminuilon in the

Venjoymant of sach pravspliy,




TETHT6 T~ -Cdr 1665 o -
¢ . B

1 ~ Albers states the California law as going beyond the

2 Tederal cases. The theoxy of the federal cases reoulres a physica1'
3 invasion of rea1ty Ly the governmental entity. This is a {respass
4 theory, which requires an ocuster of the owher of possesslon of

5 some:part ol hls property, whether it be the surface of his land

6 or the airspace above. This physical invasion theory is the exclu-

7 sive Test under federal lew, Albers can hardly be saild to involve
8 a trespass or a physlcal linvasion of the landowner's property by

9 the governmental entity. The emphasis in Alberg 1s upon physical

u

10 | injury or damage to the realty. If theve czn be recovery for
11 physlecal damage to realty without any actual trespass upon or
'*‘—""—"'"'"‘-'———-_____

12 physical invasion of the landouner's property by the governmental

R

13 entity it would scem to follov that an iInvagion of the alir surface

et TP i AR, b

- - -

14 || above tue lana by alire wafi overflights would be sufficient to per-

15 mnit recovery in inverse condemnation, so long as there has been a

16 IOu& in m&rkeb Eglgg,raauLg*AL*ijflhvch alrera ft overflight nolse,.

—— e 1

17 Tt should be lmmaterial whether a loss of market value from air-

18 craft over{light nolse is looked upon as a "taking" or "damaging"
19 of private properiy, since the Californiz Constitutlon provides for

20 eminent domaln compensation where there is & "taking" or "damaging.'

21 (See California Coastitution, Article I, section 14.)

22 A more gerioung guestion,-howaver, 1s whether the

23 California casges, such as Albers, Lombardi and Symons, restrict
2& recovery in inverse condemnation in the airciraft noise sltuztion
25 to those casges in which the market valuve of private pfoperty hasg
26 been diminished by nolise from aircraflt flyovers, The guestion to
27 be determined is whether the rule ol Symons means that alreraft

28 noise falls in the sanme CMLOSO vy a8 freeway motor vehicle noise, so

29 that in the absence of an ilnvasion of some portion of an ounor's

30 propeyiy; ho recovery may be had for a decrease in markei value due
31 to noise, fuaes, soot or vibrations of flyby Jet alircralt as dig-
- tingulshed from Llyover Jel aircrseft. Xs thers any ratlons) baslis

v

=10~
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for dlstingulshing freeuway nolsce coffects from Jet 2ireralt noigge

One Justifieaticn for the Synong rule ln freeway nolse
cases 1s that‘proﬁerty'ownefs in {he samo sltlon are treated
equqlly. Thuu, all property owners adjaﬁent to the frecway are
treated equally in not being permitted to recover for any loszs of
markev value due to freeway nolse or fumes, Such cwuners may
logically Dbe set apart from those whose property is actually talken
by freeway construction, bezcause the property ouner vhose property
ig actually faken is ousted and deprlved of possession of that por-
tion of his property. In ﬁhe case of jet aircraft noise, however,
it 1s pure fletion to claim that property owners directly under the
Ilight pattern have been ocusted from the use of the airspace above
thelr properties by the flyover aiveralt. In the case at bench,
for example, the property owhers whode propertiecs ave sulject ©o
flyover Jet alrcraft arve still in possession and vse of thair
glngle~family end multiple-vnit propertics to the same extent as
are the owners who suficer Tromn jet egircraft nyuv noise only.

The theory of a "taking," enunciated by the fedoeral cases

dtutional provision

..-‘\.

ig deaped necespary because of the federal cons

'f:‘..
A

that a "taling" muet occur in order fo permit recovery from the
Goverpment. Since the Californis Constitution provides for compzn-
sation for a "Gamaging' of private property as well as for a

ing" of private propariy, California is not required to adopt
the tenuous theory of the fedafal courts that an invasion of a
1andowner's property in necessary before a “taking" takes ﬁlace.
Albers leads the way to this result, since in Albers there was

physical dunage to the cltizen's property but no rexl Invaslion or

3]

approprlation of spuce by {he County.
Thera in every reason to believe that the eitudel of
Sywmons must crunble and foll in the face of changling conditions

cranted by the advent of Jot slireraft. The Szrons pule ment he

-11-
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Symons,  Scientiflc studies demonstrate that Je

restricted in its application to the narrow Tactual situsation
presented in that and similar cases. In addition to ﬁljcra, other
California Supreme Court decisions lesve 1ittle doubt as to thz

denmise of thﬁ Symons doetyine in other factusl contexts, In

’

Pcople ex rel, Dept.. of Public IOPQ: v. Ramos, 1 Cal.3d 261 (19569),

Symong was distinguished, and. any implications to the contravy

Tound in People ex rel, Dapt, of Puhlwc Vorks v, LElsmore, 229

Cal,hpp.2d 802 (1960), was disapproved, Bul of greater signilfi-

cance is the lawguage found in Loma Portal Civie Club v. American

Alrlines, Yne., 61 €al.2d 582 (1964), a case in which property

P )

owners sought an injunction against vairious airlines to prohibit
annoying f]ugnt o “rataon over thelr lands., Damapges were not
sought emainst the owner and operator of the alrport. _Altheugh-
deﬁyiug the injunctive reliel soug,hf.9 the court made this Lighly
significant observation: "Nothing hercin is Lnben”'d to be s
eterinination of the rights of landowners vho suffer fron alrplanc

annoyanees to seek Gamages Trom The ouners or operators of aircvalt
1

or to scck compznsation fron the cuner or operator of an airpord.

(Loma Portal Civic Club, susra, at p. 591.)

Forthermore, there g a sighificant &liference hetueen

the noise emanating fron jet airceraft and that comling from autoso-

*u

biles and truclks on a street or freeway. This differvence 1is s0
pronctnced that the legal conseguences of jet nolse should not be
the same as the legal consequences of street and freeway noisc of

cars and trucks &s cnupclated by cases such as Albers, Lomburdl and

L PO} .

¢ aireralt noise
creates sovere dlsturbance to the comfort, enJoyinent snd uge of
reslidentisl propcrt by the owners alfected. Thez sounds ewanating
from csrs end trucks on streety ond Croevayn are sinply minor con-
trasted with the irritatling and of fensive sowids enanating Trom jet

. o

airceralt Scientific evaluation of sound and nolse cotablishes o

X LR

sipnificant differonce boetveen tho twe types of gounds and noiucy

. —12-
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1 and their eflfects upon hwean beings. Studies made by acoustical

2 sclentists and experts establish that the comparative offensiveness
3 of different sounds is capable of méasurement-by aceapted standards

4 of numerical ratings.

5 Noise is slmply onz typz of sound, Nolise is commonly

6 considered as unwanted sound bezefsuse of the ear's reception and

7 rveaction to dliferent kinds of sounds,r'In dealing with nolise,

8 whether it be from autcmobililes or alrcraft, vwe are conccrned with
9 its annoyance and offenslive effec% upon people, and whether guch
10 noise results in a substantial Jnaoffe;ﬂnce with the comforc, €1
11 Jovment or use of one's hone,

12 There are two components of sound in terms of the ear's
13 reception and reaction. One ia the lntensity, megnltude or loud-
14 ness of sound, and the &ccond oomwan nt is the fre guency band or
15 freguency range of sound., 'The hipgh Trecguency components of sound
16 are the elements which disturb humsn sensitivities. Although

17 intensity or Joudness 1s &lso involved in the human judgaent cof
18 of fenslivenees, the high-froguency aspzet of sound creates; by Ta

}

197§ the gﬂ'abor ilrpiteting efTect upon humepn belings. Thus, the screech

rayon upon a blackhoard is a typiceal example of gipniiicant

20 || of
21 annoyance from a high fraquency gound of low intensity or loudness,
22 'The hue and ery over alrcralt nolse did not develop untli
23 the coming of Jet aireralft. The explanation 18 that propaeller alr-
24 cralt craates sounds that are praedominantly in the lou Dreguency

95 range, and low Trequency sounds are not as UJJLUIbIY“ to the ecr 2
26 are high freguency sounds, Llkewlise; the sounds from autcnobile

97 and trueks traversing the streets and freevays arce predeminantly

58 low freguency or low piteh sounds, and hence do not begin to have

g the ,;uCV“nco and offenszive consoquence to the human esr as the
30 hlph frequeniey sounds made by Jel airvcerolt, fQests conducted by
at acoustical exports indicate that 1P the averapge person hears tvo
. 0 sounds of the sowe Jotensliy or loudnoess and 5ne'is g high rrequeney

~13-
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gound and the other & low frequency sound, such person will hzlileve

that the hilgh fregquency sound is louder than the low fraguency

sound.,

The soﬁnd freqﬁencies, or the differcnces in high pltch
tones or low pilteh tones, are measure d by LhL number ol vibrations
or cycles per seccond. The intensity or magnitude or loudnesg of
sound is measured in terms of a loperithmic secale of decibels. The
sound or noisc from jet engincs creates what is called a broad band
noiserjn the sound spectrum. An orchestra with all of its instro-
ments playing represents a pleture of a broad band sound spzetrom.
That 1s, the flutes and piccolos make high frequency sounds, while
the tubas, bases and ccllos create low freguency sounds, The broad
band sound of Jet engines produces tones of Ve rlous Prequencices,
However, the dominant tones of jcf engings are 1n the high fre-
guency range, It is this factor of the concentration of Jjet noise
in the high fregusney pora1on ol Lhﬂ sound gpeclrun which croates
the disturbing and annoying feature to the es f.

Acoustical experits have developed the tera "Brfective

v

Perceived Noise Level,"

abbP“Vlaqu EPHL, Effective Percelved
Nolse Level represents a nolise sc¢lc which provides a means for

noise content of sounds oa Lh' hasis of the

m

comparing the relativ
two components, intensity and freguency. The EPRIL ratlibg of noise
sounds represents the annoyance or offensive value which hearers
place on the nolise spectrum. It represonis the hearer's intevpre-
tetion of the souvnd spectrum. t is a conversion of a physical

measurencnt of sound 1In terms of fi equencv in cyeles per second and

intensity in decibels fo a hhﬁrnn“ interpretation of sound. Sound

experts rate poise with an FPEL single numerical nusber in decibels,

£

Vhich vepresents the individual'ls roactlion ox annovance to the par-
S P

]

ticular sound spectrum,  The higher the T”“L vating, the greaton
the annoyvance feature of the nolise which is ranslated into the

Pt
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1 of declbels, fixes a value which takes into account, where jet air-
8 cral’t are concerned, factors such as the duration of the particular

3 sound, the number of flights, whether the flights are daytime or

4 nighttime {lights, and the type of aircraft engine, such as the fan

5 Jjet engine or the pure: jet engine.
6 What are the annoyance or offensive features of noise?
v One of the important considerations is the influence of noise upon

8 the ability of persons to communicate with cach other., If the
g || noise is such that persons engaged in conversation must talk
10 louder to be heard, or gel closer together {o be heard, or cease
11 talking altogether, then the noiée has clearly interfered with
12 normal comnunicatlion between persons in a home, Interference with
i3 noxital coﬁmunication may 2lso be considered in terms of 1ts effect
14 upon telephonc conversations ang the ability to hear and enjoy

- 15 radio and {eclevision programs. Anofher annoyance feature of noise
16 is involved if there is an interruption of & person's sleep. |
11 The physical factors which go into the calculations to

18 arrive at an EPNWI. rating are obtained in part from field tests,

1E, vhiclh record by means of instruments and cameras the jet-noise from
90 || Tlyover and {lyby aircraft at vafiéus land points in_fha takeoflf

21 & énd landing patterns. The EPNL value determined at a particular

22 land location takes into consideration factors such as the altitude
93 of the aircraft and its distance from the land location as it |
.24 approécheé and leaves the specific location on its flight, the

25 duration of the sound, the type of sound préduced by different

926 types of aircraft and the number of flights of different typcs of

97 alrcraflt per day and night.

28 The reason that the nuﬁber of coperations per day of Jet
sg | alrcraft is important in a:determination of the EPNL rating of Jet

50 || aircraft noise 1s that if the nolse of a single aireraft is such

31 that it interferes with norinal communication in a home, an inecrease

32 in the number of flights thereby increases the chances of an
: :

—— ' ' - 1 5_
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interference with normal communlcation, and hence increascs the
annoyance effect of Jets, Thus, several flights a day of jet air-
craft may constitute little interference with normal communication,
But if there are hundreds of flights per day, the interference with
normal commuﬁication obviously becomes substantlal.

An expert in applied acoustics and aircraft and vehicle
noise sound measvrements testificd for the plaintiffs. This expert
vwas the co-author of a study made by the firm of Bolt, PBeranek and
Newman, Inc¢., for the Federal Avlation Administration. The study
was made to determine ﬁoise Exposure Forccast areas reéulting fayom
aircraft takeoff and landing operations at the Los Angeles Inter-
national Airport for the year 1965, The purpose of the study was
fo determine the effects of aireraft nolise upon vorious land uses
in areas surroundlng the Los ﬁngelgs Inéernatidnal Airport, To
whatAextent ig comnerclal use of land different from reslidential
use lInsofar as alircraft noise is concerned? Determinatlon of the
effects of Jet nolse upon different land usages furnishes a pood
pulde to better land-use planning and zoning in areas sérrounding

an airpori. The Noise Exposure Forecast aveas, hercafter roferrved

to as HNEF areas or contours, were determined and based upon aircraflt

nolse mcasurad nuﬁerically in terms ofrEffective Percelved Noise
Levels, and wvhich thus_took into consideration factoré suéh as'the
numbeir of_jet flights per.day as compared to the number at night,
the various types of Jjet aireraft, operatling conditions, such as-
takeoff and landing thrusts and pzrfoirmance &nd the altitudgs of
alrcraft at various locations in the takeoff and landing patterns.

The HEF areas delineated as 2 result of the study consti-

tute a measuring of the noise environmznt surrounding the Los

Angeles International Airport, using the EPHL standzrd of measure-
ment. The study resulted in the designation of three NIF arezs or
zones, An inner zone, designated NEF Area "G, " constitutes a zone

of the hlghest noise level, in which Jet aireraft would have the

T - -16-
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greatest impact on people living within that area., An outer area,
designated NEF Area "A," was the zone of the lowest noise level,

In which it was determined that there should bs no annoyance from

‘aircraft neise o the persons living In that zone. In betwszen

these two NEF areas was a third zone, designated HEF Arez "B." fthe
middle zone was one In which it was concluded that it woﬁld be dif-
ficult to predict to what extent persons living in that area would
be affected by Jjet aireraft noilse.

In the zone designated-HEF Area "C,"™ it was the recommen-
datlon of the authors 6f the study that no new single-family resi-
dences or apartment houses should be constructed because of the
severe noisge impact from jet aircralt uvpon residential living in
this area.

| In the zone designated NEF Area “"B," the opinion was that
apartment house construction could be permlited wlth adequate

soundproofing, but {that new single-family construction ghould

generally be avolded. So far as nolse levels are concerned, the

expert witness indicated that there vias a 15 decibel difference in
noloe level rating resulting frfmJJet aircraft between HEP Area "A"
and NEF Area "C." In other words, in NEF.ﬁrea “C," vhere jet air-
eralt noise had its gfeatest-annoyﬁnce value to'fesidents;;the EPNL
rating was 15 decibels higher than the noise level in HEF Area "ﬁ,"
where;there should be no substantial effect upon residential 1iﬁing.
The three'NEF'areas deplict, therefore, areas of significant differ-
ence in terms of the deleterious effects of aircraft noisc. The

15 deecibel difference betuween an arca seriously alfeclted by jét
aircraft noise and an area not materially alfected has sighiflcance
because of the acéepted principle that an increase of 10 decibels
in the Effective Percelved lNolse Level rating corresponds to &
doubling of the annoyance ef}ect upon persons subjected to a noise
level increasc of 10 declbels.

For the purpose of the case at bench, a profile nap

~_. 17~
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for the same effects from jet noise is the basis upon which NEF

delineating the NEF Arecas "A," "B" and "C" was superimposecd on geo~
detic ﬁaps So that the location of the approximately seven hundred
and fifty parcels ol property involved in this iitigation could be
deternined with refereﬁce to the {hree Noise Exposure Forecaét
areas,
The study of the impact ol aircraft noise upon land vse

in the vieinity of the Los Angeles International Airport takes into
account the effect of aircraft noise.upon land users who are di-
reetly under flight paths and 2lso those who are to the side of
flight paths. The HEF arecas recognizelthat persons to the side of
aircraft flying at an altitude of two hundred feet, for example,
may be affected by the Jjet noise to an even greater degreze then one
whose land is inmediately under a £light path at an altitude of
five hundred feet. TFor example, the noise created by jJet flyby air-
craft at a louer altitude may produce an EPNL ratinhg of 117 decibels
while the noise from Jet flyover aircraft at a higher altitude
would produce an EPHNL rating of 112 decibels, a gignificant diffes-
ence. 'Thus, some residents who suffer only from Jet flyby noise
are nore seriovsly affecled in terms of annoyahce and propzriy
merkel value depreclation than other rasidents whé suffer ffom jet
flyover noise, ‘ | |

7 Since the nolse from jet alrcraft 1Is capable of acceptable
and récogpizedmeésurement‘in terms of its annoyance efféct,'no
reasonable basis exists for making a legal difference between the
cffecté‘caused by flyby aircraft and the same effects caused by [fly-

over alreraft. Recognition of this principle of equal treatment

Areca "C" has been designated as the area In which the Effective
Perceived Nolse Level is such that a substaentlal interference with
residential living results from jet aircraft noise caused by the
1andings and takeofls. in the vieinity cof Loz Angeles International

Alrport,.

-18-
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It is suggested that unless recovery 1n inverse condemna-
tion igs limited to landovwners suffering from flyover alrcraflt,
fhere will be no'reasonable way to draw a line to distinguish be-
tween those.landownersmwho would have & cause of actlon and those
who would nof. 'The development of the HEF contour arcas provides
a good means of drawing a rcecasonable line between those landowners
wholmay establish a cause of action for inverse condemnation and

|
tho%e vho may not, All landovwners who suffer from substantially

thejsame noice level are treated on an equal basls, Thus, all
landowners located in REF Area "C" are subJected to nolse from Jet
alrcraft whilch substantlially interferes-with resldential comfort,
enjoyment and use of thelr property and which is substantiated by
the Effecetive Percelved Nolse Level rating in Geeclbels used to
Gelineate NEF Area "C." %o the extent that they are able to estab-
lish that Jet aircraf{ noise has diminished substantlially the mar-
ket value of their propertﬁ, they should be entitled to recover i
éamages in inverse condemnation., Those ownefs'whose property is
located outslde of NEF Area "C" would not ordlnarily be éntitled to
rceover becaune the jot nolse In areas outside of NEF Arez "C" does
not coanstitute normally a subs;aﬁtial interferen¢é with residentlal
comfort, enjoymen% and use of their propertj.,

The testimony of the appralsers for the plaintiffs sub-
stantiates the findings of the acoustical expert whose Studies
produced fhe suggested HEF Areas "C," "B" and "A." Without being
aware of these areas, the appraiseré testified that at the various
locations of most of the parcels lnvolved in this,suit’they heard
the nolse of the plahes, felt vibrations at sonme 1oca£ions, and
observeq the nearness of the pianes and thelir flyover or lyby
routes, Xven thourh it is coincldental, 1t turns out that the bulk
of the parcels ol real propefty involved in this lawsult is located
in the area or zone designated as NEF Area "C."

Ore of {he reasong advanced by those who favor limiting

~19-
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recovery to those landowners who are 1ln the overflight patterns
only 1s that of administrative convenience. Unqguestlionably, admin-
istrative conveﬁience is served by a rule of “law that can be easily
administered by the coﬁrts. To hold that the right to possesslon
of real property is the sole constitutionally protected interest in
real properly does have adminlstrative convenlence 1n its favor,
Hoﬁevef, since the Effective Perceived Noise Level rating offers a
coAparative measure of annoyance and offensiveness for areas sub-

jeéted to the same kind of Tlight operations, the use of such a

standard is not ruled out through administrative inconvenience. On
the contrary, the Effective Perceived.Noise Level rating scale
offers a practical means for comparing noise environments. Condi-
tions which occur immediately below the line of flight appear also
at lateral points along the surface. The Effective Perceived Noise
Level scales pernit the making of practical noise estimations and
depilcting this situation by contour maps of the surflface., This has
Eeen done through the development and delineation of NEF Arcas “A,"
"B" and "C" with respect to land adjacent to and near the Los

I ’ - . ~ » .
Angeles International Alrpert.

The view of fhis Court that landowners who are damaged by

nolise from flyovef or flyby aircraff_should have a cause of action
s : .

‘___.—‘—-—"'—_—_
r inverse conde tion recelves .suppor rom islation enacted
Tfor iny ndemnation lves support f legislat enacl

——

by the California Leglslature. Section 1239.3 was added to the

‘Code of Civil Procedure in 1965. This section provides that a con-
demnlng agency, such as a clty or alrport dlstrict, may zcgulre
airspace or an alr easement in tﬁe airspace above the surface of
propexrty in the viecinlty of an airport in which excesslive nolise,
vibratlion, discomfort, inconvenience or interference wlth the use
and enjoyment of realrproperty proguces a reduction in the market
value of real property and éccurs because of the operation of air-
craft to and from an alrport.

Prior to the addition of section 1229,3, the power to

. -20-
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condemn alrspace and alir easements was granted to condemning
agenciés operating airﬁorﬁs only to protect runway approaches from
encroachment of étructures or vegetation, Section 1239.3 is a
legislative recognitioﬁ'of the principie that Jet a’ircraf{ noise
may be such that a landowner's property adjacent to an ailrport may
be deercaged in market value by reason thercof and result in a

cause of action for damages for inverse condemnation. Section

I .
_1239.3 is significant because 1t does not, by 1ts terms, limit the

powér of condemhation to the airspace in which overflights occur.
Thus, this section appears to constituﬁe a legislative recognition
that landowners whose propertics are reduced in market value by
noise from Jet flyby aircraft are entlitled to consideration to the
same extent as those who are affected by the noise from jet flyover
aircrarft. |

Objection was made to the testimony of the e¢xpert vho
developed the NEF contour areas "C," "B" and "A" on the ground that
ﬁis testimony pertained to the alreraft noisé éituation as it
existed in 1965, fﬁereas the thrust of plaintiffs!' caunse of action
related to the aircralt noise situgtion in the yean 31863, It is
true that the 1955 nolse prohlcmlwould not be ideﬁtical witﬁ the
2963 situation. The evidence indicates that in 1965 there were
113,061736t landings at the Los Angeles Airport, inclusive of
propzller jets,_andrthat of this total number 86,855 vere purerjet
aircraft.- Tn 1963, the total number of Jet landings, inclusive of
propeller jets, wvas 76,724, of which 59,776 were pure Jet ailrcraft.

The difference between the number of pure Jet aircraft‘in 1965 as

compared with 1963 is not so great that the 1965 study lacks signi-

ficance_for 19603 condltions. The increase in the number of Jet
flighte in 1955 over 1963 would indicate an dherease in the anhoy-
ance factor ol jet nolise between the two years, but such inﬁreasé
is not of sufficient guantity to materdially change the;jet noise

annoyance effect of 1063, o state the matter In reverse, =25 will

/
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be discussed infra, the number of Jet flights to and from the
Alrport In 1963 was large enough to create a substantial interfexr-
ence wWith the coﬁfort, enjoyment and use of residential propérty
situated within NEP Area e,

The land area described as NEF Area "C" consists of por-
tions of the citles of Los Angeles, Inglevwood, El Segundo and
uniﬁcorporated Los Angeles County territory. That portion of NEF

Areg "G" east of the Alrport is in the shape of a wedge, and may be
generally gescribed as follows: The narrowest and most distant
point east of {he Airpor{ begins at Avglon Boulevard and Golden
Avenue, and then stretches in a gonerally southwesterly direction
toward the Airport. Therc is a graduval widening of HEF Area "¢
from Golden Avenue and Avaloen Bouldevard to the Alrport. This.
gradual widening results from the fact that alrplanes awc gradually
descending as they approach the Ailrport for théir landing. At
Vermont Avenue, the northerly boundary of NEF Area "¢" is approxi-
ﬁately at 9.th Street, and its southern boundafy iz approximztely
at 103rd Street; At Vestern Avenue, the northern boundafy is

N e 4 1. € -4 N I T RIS S, sivm T amny oy
appiroximately at 95th Strect, and o southern boundary 18 approii-

mately at 105th Street. At Crenshau Boulevard, the nprtherh Lound--

ary is approximatély at 98th Street, and thé southern boundary in
approximately at 108th Street, -At,Hawthorne Boulevard and La Brea
Boulevard, which are extensions of each other, fthe northerly'bdund-
ary is apﬁroximately at 99th Street, and the southern boundary is
approximétely at 110th Street. At the San Diego Freeway, the
northerly boundary is approximately at 99th Street, and the southern
boundary is apprcximately at 111ith Street.

The northerly boundary of HEF Area "C" to the west of the
Alrport is approximateiy along a line Just south of Waterviecw Strect
and Just north of Napoleon S\treet in the Playa del Rey community.
The southerly boundary of REF Area "C" to the south and west of the

Alrport ls approximately &t Mariposs Avenue in El Segundo,

-~ ~22.
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The view of many courts, regardless of the theory of
recovery, is that property owners must suffer substantial damage
from jet noise in order to recover for inverse condemnation. This

was the view enunciated by the Oregon court in the first appezal in

Thorqgurg, which adopted a nuisance theory and permitted recovery

by property owners who suffered damage from jet alreraft nolse,
vhether the noise came from flyover aircraft or flyby aircralt.
How is substantial damage to be defined? The cases dealing with-
the law of nuisance do not Indlcate any clear concept of what is

neant by substantial dama2ge. A reasonable view is one which holds

that damage is substantial 1f it is measurable as contrasted wlth

" that which is mercly nOminal. Under this vlew, no particular

gollar amount or percenuage of reduction in the market value of

r

propbrby from Jct n0¢ue is required for-preoof of substantlal dam-

age.' Ev1dﬂn;c that-the-market value of real property has been re-~

e Ll

duced by Jjel noise to an extent vhlch is reasonably measura 1ble

S e

uatlufleu Lhe rcouirernt of ?Ebﬁfiﬂﬁlilfgﬁmagﬁ"'

bbbt T

One of the defenses raised by the defendant City is that

the Federal Aviatlon Act of .1958 has precmplted for the federal

government the control and regulation of the use of navigable alr-

—

- 8pace, The Federal Aviation Act of 1958, as amended, declares that

there exists in behalf of the citizens of the Unlted States a .
publiec right of freedom of transit through the navigable airspaée
of the United States. This act defines "navigable airspace” to be
the "airspace above.the minimum altitudes of flight prescribed by
regulations issued under this chapter, and shall include alrscpace
needed to insure safety in take-off and landing of aireraft."

(48 v.8.C. § 1301 (24),) Defendant City correctly points out that
it has no control over setting the altitudes at which ailrcraft may
fly in takeoffs or in landings. EEEEEiELQEﬁiizfiljifﬁlfﬂf_fggggﬂi
government establishes the altitudes of flight does not answer the

e

guestion of whether state law may lmpose liability for damage

L - _ _23-
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caused by jet aircralft noise. In Aayron v, United States, 311 F.2d

——

798 {Ct. Cl. 1953), the federal court indicated that a right of

recovery for damage from aircral't riyover noise.was limited to
flights below the navigable airspacc designated by Congress. The
theory that there can be no taking of private property and hence
no liabllity for nolse from alrcraft within the designated airSpacé
was considered to be derived from the precedenls existing for high-
vays. Every citizen is entitled to use the highways, régardless.
of the noise made by his automobile, 'Similarly, it was said that
cltizens should be entitled to fly in the navigable ailrspace with-
out liability. It is obvious that alrplanes must fly at low
altitudes for a certain dilstance adjacent to the runways upon mak-
ing a landing aﬁd upon takeeoff, If we accept thé defendant City's
contention, it would mean that the.only-liahility for aircraft
noise, regardless of the amount of damage in terms of diminution in
market valve, would come from alrceraflt which flew at lower alf{ituds:s
than those designated. In Aaron, although the federal court
accepted the preempiion theory gensrally, it rejebtéd the conten-
tion of immunity for flights within The navigable airspace at least
to the extent of stating that a pféperty ownerfs constitutlonal
rights vould have‘to be con;idefed iff 1t ecould be shouwun that a
property owner suflfered substantial impairment of his propérﬁy
rights from aircraft flights within the designated navigable air-
space; With recpect to state law imposition of liability, it could
be reasonably asserted that if an owner;s prOpefty is destroyed‘ﬁr
damaged by aircraff noise, any immunity granted by Congress would
be null and vold because 1t would constitute a taking or damaging
of private property without due process of law guaranteéd by the
Yourteenth fmendment to the United States Constitution,

State courts have rejeclted thilig theory of federal pre-
emption for alrcraft flying within the navigéble airspace, In

Thornburg, the Oregon court rejected the docirine of federal

S - 214_
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preempivlon creating an immunity from liability on the ground that
such Immunity is predicated on the view that there can be no tres-
pass from planes flying in the navigable alrspace, and, without a
trespass, there can be no damage to the landowner., Since the
Oregon court rejected the trespass and faking theory and relied
upon a nuisance theory for recovery, it concluded that the nuisance
theory would permit recovery for damage to property from aircraf@
nolse even 1f flights are within the navigable airspace designated

pursuant to congressional leglslation., 1In Anderson v. Souza,

338 cal.2d 825, 839 (1952), it was stated that the federal declara-
tion with respect to navigable airspace was "not intended to and do
not divest owners of the surface of the soll of their lawful rights
incident to ownership."

In Loma Portal Civic Club v. American Airlines, Inc.,

61 Cal.2a 582 (1964), the California Supreme Court again rejected

the contention of federal preemption, The Loma Portal Civie Club

case determined that Congress had not indicated any intcent te

establish a federal preemption poliecy so that state azction would be

-ty

..i .:,‘h F

[ U

pate

precluded because of an extensive pattern of federal wepilsa

n

H

the field, The court said that Congress had not indicated such a

federal pfeemption because the Federal Aviation Act contained an

express deciaration that nothing therein contained Should, in any
way, abrlidge or alter remedles existing at common lav or by
statuﬁe. The court also reached the conclusion that there was no
federal preemption by applying the test of whether the enforcement
of state law would conflict with the purposes of the federal liegis-
lation, whether by frustrating an affirmative purpose br by inter;
fering with a matter left intentionzlly unregulated by Congfess.
The court concluded that only a compelling federal interest, as
where a staﬁe-creatéd 1iability would eclearly frustrate federal
purposes, would justlfy inferring an intent on the part of Congress

to nullify righ%s normally considered in the state-law sphere,

~—— ' -2
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The definltlon and adjustment of property rights and the protection
of health and wellare are matters primarily of state law, Thus,
grate courts may enteriain wrongiul aeatn actions agzainst airlines

(Porter v. Southesastern Aviation Inc., 191 F.Supp. 42 [M.D. Tenn,

19561)). In Huron Portland Cement Co, v, City of Detroit, 362 U,S.

Lo (1960}, it was held that a city was not precluded from applying
its antismoke ordinance to a ship whose boller was bullt in com-
pliance with federal safety requirements and had received federal
approval after Inspection. Huron indlcates that the presence of a
federal license is not, thercefore, all-controlling in deeciding the
guestion of federal preemption.

Closel Lith the defense of federal preemption is

the contention of defendant City that 1 -« Tor
__——"/#_W . -7-"“‘\.&__l__)_ﬁ___u//—---~__\_1 R T T T
damage to proparty owners from Jet alrcraft nolse because 1t has no
——— e T T T e T -
control over the airlines' choice of alreraft engines or the flignt
T — . e \—__\_\_’\

\/_———_Vr_f' T _ﬁ‘_‘"——'—-—-—/ .
altitudcés on the glide paths to and from the Airport. Although
m,.ﬂﬁ_,
these are matters regulated by the Federal Aviation Adminlstiration,

" ——r

ek

they offer no valid defense to the defendant City. 'The United

States Supreme Court rejected such a defense in Griggs v, Allegheny

County, 369 U.S. 84 (1962). There it was held that Allegheny

County, which owned and operated the Greater Pittsburgh Alrport,
was bound under the Fourteenth Amqument to,fhe United Stétesf
Constltution to compensate a property owner who was damaged as a
result’of‘aircrafﬁ flights over his land. The fact thatrapproach
patterns vere within the navigable airspace declared by Congress“did
not preclude the holding that there bhad been a "taking" of private
property by the governmental owner and operator'of the:airport.
The reasoning of the Supreme Court was that the County éxercised
the sole discretion to place the airpert in the specific location,
and that had it not so located the airport, there would have been
no féﬁeral licensing of alrplanes or fixlng of navigable alrspace

to and from the specifie location, Thus; in the case af bench, the

- -26-
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City of Los Angdlés made the decislon to locate the Los Angeles
International Alrport qhere it now stands, and, as a result of that
-declsion, must compcnsételthose who own property adjacent to and
near the Aiypori znd who gan establish that they have been damaged
as a result of nolse fro£ jet aircraft,

One of the defenses asserted by the defendant City is that

the defendant has acqulred an easement by prescriptlon because air-

craft has used the airspace above plaintiffs' properties for more

tﬁgh five years precedlng the filing ol théﬂéomplaint, and that the

) b
use of this alrspace has been cpen and notorlous and adverse to any

=

interests claimed or asserted by plaintiffs. There 1is a serious

guestlon of whether it 1is legally posslble for an operator and

.

ouner of an alrport to obtain an cascment by prescription wilth

respect to alreralft fliphts over an owner's land., It is generaliy

N 4 cme i,

held that an easement in the air may not be obtained by prescrip-

w
tlon. Sec MHinhman v, Pacific Alr Transport, 84 ¥,2a 755 {9 Cir,

1936),7 lowever, defendant Clty offered no evidence to support this

defense, and the matter requires no further consideration. _
Another defense urged by defendant City is that plaintirfs

are barred from rellef by virtue of the statute of limitations pro-

'visions found in sections 312, 318, 319 and 338 of the Code of Civil

Proéedure. Asgerted with this defense is the claim thgt plaintiffs
are barred from relief by failing fto file a claim with the City
within—oné year"after the accrual of a2 cause of actioh as requiped
by Government Code scetion 911.2, formerly section 644, The evi-
dence.establishes that some of the plaintiffs filed claims with the
defendant City on January 2, 1964, apd the remsinder oh February 7,
1964, Obviously, if plaintiffs' cause of action arose ﬁore than cone
yvear prlor to the above dates, the c¢lalms were not filed within the
one-year pefiod following the accrual of the cause of action, If
the claims statute 1s applicable to a cause of action in inverge
condemnation, and plaintiffs have not compllied wilth the.statute,

;

.

.. __27__
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plaintiffs have falled to prove a cause of action, and the statute
of‘limitations provlsicns of the Code of Civlil Procedure need not
be consldered, On the other hand, if the plaintiffs filed claims
wlth defendant City within the prescribed one-year period, plain-
tiffs' complaint was filed within the requlsite period following
the denlal of the claims so as to render inoperative any of the
statvte of limitations sections of the Code of Civil Procedure,

No authority has been clted by plaintiffs to Justify a
posltlon that the one-year claims statute is inapplicable to a cause
of action for inverse condemnation agéinst a governmental entity.
it appeafs to be an accepted rule of law that plaintiffs must file.
a claim for damgges in inverse condennation with the povernment
agency under Goveriment Code section 911.2 as a condition precedent

to fiiing a lausuit., See Peacocl v, Codhty ol Sacramento, 271 A.C.AL

987, 993 n. 5 (1969)., Plaintliffs in this action assert'that_their
cause of action for damages from Jel alrcraft nolse arose 1n the
year 1963, and that their claims filed in Januéry.and February of
1964, respectively, vere thus filed in time., The defendant, while
effering evidence tending to show that plaintiffs suffered no dan-
apge at all from Jjet ailrcraflt noisé, also offered evidence seeking.
to establish that ény éause e’ action for damageé'from Jet aircraft
nolse arose prior to the year 1963, with the conseguent result that
plainfiffs did not file their claims within the reqﬁired ohe-year
period. ﬂlthough plaintirfs sought to prove that the year 1963-was
the accrual date of their cause of action, no particular time in
1963 was sought to be established as the accrual date for the cause
of action. | |

The quesfion of when does a cause of actlon ariée for

\—_—’/—/ _— e ——

damages to real property due to aireralft nolse is a difficult and

e

crouvblesone one and not easy of solutlon., However, this Court is
; ol so_utlo ! 7

satlsfied that the evidence in this casc establishes that plaintiffs]

cause of eotion against the defendant City for damzges to tholr

h -28-
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propeyties Tfrom jet alrveraft noise'accrued in the month of Moy 18063.
It follows that the claims [iled by plaintiffs on January 2, 1954
and Febhruary 7, lgGH, respectively, were filed within one year Ifrom
the accrual of the cause of actlon. We now turn to a consideration
of the eviderice and authoritles which support this conclusion,

It cannot be contended with any degree of logie that when the first

Jet alreraft flew from the Los Angeles International Alrport in
195§ a cause ol action arose at thast {ime. It is true that the
eviéence before this Court demonstrates that the same type of jJet
ailrcraft englne, regardless of the number of flights and regardless
when tested, malkes the same broad—band‘noise in the sound specetrum
and will produce the same numerdcal rating in terms of frequeney in
cyeles per sccond and intenslty decibels. However, the annoyling,
irritating and offensive factors involved in jet engine noise,
insofar as interference with residential living is concerned, come

inte significant play beeanse of the multiplication of the number

ghts and the hours during the day or night when such {lights

=]
poy b

1

T

take place. 'The numnber and timing of flights, as has been indicated

before, becowe ITmportant hecauvse of the increased chances

y

and onpoY-

[
-4

tunitice for interference with normal communication and sleep, to-

Igether-with the ear's simple dislike of the type of noise generated
by Jet engines. T

The  increase in the number of Jjet landings and takeoffs

lat the Los'ﬁngeles International Airport has been a gradual develop-

ment from year to year sinece 1959, With this gradual process taking
place, the issue to be decided is, at what precise month and year
did the jet nolse become £o offensive and annoying that 1t substan-
tially diminished the market value of plaintiffs' properties =0 as
to creaté a cause of action for damages 1n ilnverse condemnation? It
iis without dispule and a matter ol coﬁmon knoviledge thét persons
living near major airporvs have disliked the sounds emanating {rom

the vhining snd screaming jets almost from the roment of thair

- ~20..
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ing from jet ailreraft noise arose while thesc matters and events

introduction., The evidence in the case at bench ls to the efrect
that beginning with the year 1859 persons living wlthin NEF Area
o' Began Lo complain to Los Angeles clty offilclals and other
government officials about the noise from Jet aireraft. The evi-
dence also proves that in 1959 citizens adjacent to the Alrport
formed a Citizens Health and VWelfare Councll for the purpose of
det@rmining vwhether or not some group action was avallable because
of fhe Jet airerafi-nolse condition, ITndividual plaintiffs attended
meeLings of this property owners' group from time to time, and
individuallplaintiffs Joined the organization at various times,
TThere is indication that prior to 1963lsome of the plaintifis may
have belicved that theilr propertics were being reduced in market
value by Jet alreralt nolse. Also, the Cltizens Health and Vellare
Council employed, prior to 1963, the atvorneys who represent the
plaintiffs in this case,

As the residents of the areas adjacent to the Alrport made
complaints {o various government officials régérding the éirport:
noise sitwvatlion, they were advisced that steps to reéupe the Jet
noise vere being talken by groups such as the Los Angeles Airport
Commission and the Sound ﬁbatemehf‘Coorﬁiqating Gommittee, and that
progress was being made ig the directlon of alrcraft ﬁoise reduc-
tion and abatement. Illowever, the combination.of these matters and
events does not establish that a causc of action for damages result-
wvere taking place. A cauvse of action for démages to real properiy
resultling Lrom jet aircraft nolise does not arise from a landormer'ts
belief that his property has been damaged by such noise., During
the time of the formulation of this opinion of damage by various
plaintiffs, Los Angeles city officials and other governmant
officials werce indicating that steps'were being taken to alleviate
and abate the problem ol Jjet aircraft noise,

One accepted and tepable view is that a cause of aection
'_-‘-—-/-—
—-_.‘-"'-'—-_-——d—""—.-'-’

i
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for inverse condemnaf’ X h time as the particular dam-

age factor involved becomes stabilized. Applying this principle to

\_‘__‘_\_—_-'VM_ . m__ﬁ/—‘“--m_.__‘_____
Jet alrcraft nolise as the damage factor, the inverse condemnation

cause of action afises at such time when 1t can be sald with some
assurance that the annoyance factor of jet noise has become stabi-
lized and has reached the point of cauvsing the market value of the
landovner's real property to be substantially reduced. Thls re-
gquires a factuval deternination., A landowner's personal oplnion
about whether and vhen his property became reduced in market value
is of little asslistance Lo the trier of fact unless the particular
landowner is an appralser, rcal estate brolker or othervlse possesses
expertlise in the fleld of market-value deterinination,

Prior to the time when this stabilization of Jet aircraft
noise.and 1ts substantial effect ﬁpon tﬁe market value of real
property have been reached, there is annoyance and lrritation from
jet aircraft nolse and, at some point, 2 beginning effect upon the
market value of real property, but this 1is noncompensable damage at
this luid state of events, How many flights per year, month or

day must exist belore the nonconpunsable annoysnce and danwge rlpens

{(Ct., cl. 1962), tﬁe court espouses the view that the déterminatiqn
of when the point In fime beyond noncompensable annoyance and dam—
ageriﬁ reached depends on naking a Jjudgment evaluating a variety of
factors. The factors to be consldered include "the frequency and
level of flights; the type of planes; the accom?anying effects, such
as noise from falling objects; the use of the property; the effect

on values; the reasonable reactions ol the humans below; and the

impact upon animals and vegetable life . . ., . " (Jensen v. United
States, supra, at p. B47.) TIn ev2luatlng such factors, it 1s ob-

vious that scund Judpgment and discretion must be exercised in order
not to overstress some of these faclors and nsglect others. Some

-

uadcer ths circwistanives

o]

factors may be more ¢xltical then othon
;

involved., N
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‘tion of a freeway, At the time construction of the freeway began

States, 311 F.2d 798 (Ct. C€l. 1963), also involved the problem of

That California has adopted this stabilization theory for

determining when a cause of action arises for inverse condemnation

is evidenced by the case of Plerpont Inn, Inc., v. State of
California, 70 A.C. 293 (1952). 1In Pierpont Inn, a cause of éction

for inverse condemnation resulted from the construction and opera-

and at the time the landowner filed his claim with the state and
commenced the action, section 644 of the Government Code required
that a claim be presented to the 3tate Board of Control_"withinrtwo
years after the claim first arose or accrued." The state contended
that this statutory perloed began to run at the gtart of constructlion]
The court, however, sustained the ruling of the trial court that the
cause of action for inverse condeﬁnation begins only when the situa-
tion is stébilized, and here the c@mpletion and operation of the
freeway constituted the stabilization time, not the commencement of
the work. Hence, the claims were filed within the approprilate time
1imit. In reaching thils conclusilon, the California Supreme Court
recognized that "Phere 15 a pauclty of authority dealing with the
problem of determining the exact date'updn which a claim or éause of
action for inverse condemhation arises, Prior to theAage of the
freeway, most Inadvertent or 1ntentibnai trespasses by authoritles.
with the powér to condemn were of such a nature that there was only
a relatively brief interval of time between the first invasion_upoh
the land and the completlion of the project itself. Such authority

as does exist, however, supports the holding of the trial court

herein." (Plerpont Inn, Inc., supra, at p. 298.) Aaron v, United

determining at what point in time landowners were affected by the
noilse from flipghts over their lands from an airport to such an
extent as. to create a cause of action for inverse condemnation. In
that case, the trial Judge fixed Auguét 1953 as the beglinning perloed

for the cause of actlon and the sfatute of limitations to start

N
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It is conceded that since the Introduction of Jet alrerafly
there hés been a gradual increase in the number of Jet aircraft
taleoffs and landings at the Los Angeles International.ﬁirport. The
number of jet aircraft landings, exclusive of propeller jets which

are not true Jet airecraft, for the years 1960 through 1965 are as

Tollows:
Year Number
1960 ' 20,171
1961 33,932
1962 _ 47,215
1963 | 59, 776
1964 69, 503
1065 _ 86,855

By mathematlical ecomputation, the above yearly numbers produce an

average of ¢ally landings for the same years as fTollous:

Year Daily_Landings
1960 55
1961 R : . 93
1962 | IR _ 129
1063 | Y6l
1964 | T g
965 . 238

'he number of Jet aireraft flights per day, month and year
is obﬁiously an important factor to be conslidered in determining whe:
the noise situvation stabilized to create a cause of zctlon for in-
verse condemnation., A factof of even greater significance, hovever,
is the difference in the character of the noise crested by the pure
turbojet engine and that ereated by the turbofan Jet englne. Yhe
turbojet engine was introduced first. It has already becn indicated
that the Jet aircralt engine produces a broad-band noise specirum

r‘.‘
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dominated, however, by high frequency sound componenis. This
deséripfion has reference to the turbojet englne, which also may be -
referred to as the pure jet engine. The turbofan Jet engine was
introduced after Ehe use of the_turbojetrenginé. The turbofan jet

engine constituted a significant improvement in thrust in relation

to fuel consumption, The turbofan Jet engine ls generally con-

sidered'a more efficient engine than the turbojet engine.

: Unfortuhately, however, the turbofan Jet engine was not
an improvement insofar as noise cénsiderations are concerned, 'The
turbofan Jet englne produces essentially'the same range of fre-
gquency components of sound as that produced by the pure or fturbojet
engine, The noise characteristics, however, of.the two engines are
startingly different. The turbofan ehéine introduced a noise
characteristic which may be describgd as a monstrous siren effect
and also a whining sound. Another ﬁertinent description is to say
that the turbofan engine introduced a propeller effect into the.pure
turbojet engine. Although the sound frequency range of the two
engines 1s substantially the same, the active band levels in
decibels are vastly different. The noisé from the turbofan engipe
is much greater in intensity or mégnitude. ?he'common expressidn
would be that there 1s a loudness fedture of the turbofah engine
over the turbojet engine by-quite g large amount. Since there 1s a
higher intensity or magnitude of sound from therhigh frequency com-
ponents of the turbolfan Jjet englne, the conclusion follows that the
turbofan jet engine produces a much greater annoying, irritating
and offensive effect than the pure or turbojet engine produces,

Studies of the two types of engines méde witﬁ aireraft at
an altitude of 300 feet dufing landing operations established that
at that altitﬁde the Effective Perceived Nolse Level rating in
decibels of the four-engine turbofan jet.aircraft was 117.5, while
the four-engine turboJet alreraft was rated at 112, Thus, the noisé

magnitude of the turbofan jet aircraft was 5.5 declibels higher than

~ ~34-
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that of the turbojet or pure Jet aircraft. This 5.5 declibel dif-
fercnee in the Effective Percelved Nolsc Level rating is highly
signiticant in the effect o1 aireralt NOxse upell TNE NUINAN TE&cTion
to sound. It has previously been pointed out that an ihcrease of
10 decibels in nolise level 1is congidered as a doubling of the annoy-
ing . end irrvitating cffeect of noise. In view of this relationship,
an increase of 5.5 decibels 1n the noise level caused by the use of
the turbofan jet engine mszans that the turbofan Jet noise consti-
tutes a2 55 percent increcase in annoyance and offensiveness to resi-
dents affected over that produced by the turbojet ajircralft, This
means also that the screaming and.whining sounds produced by turbo-
fan jét alirceralt have caused a 55 percent lncrease in iInterference
with speech communleation, telephonc commupnlicatlion and radio and
television reeception,

" Plaintifls introduced evidence of a comparison of jet air-
craft landinpgs per day &t Che Los fingeles International Airport for
the months of lay and October of 19562 and for the months of Iiay and
October of 1963, with partilcular rcference to the'pércentage of
fan jet aircraft to the total number of jet alrcralft. This study
revealed that in the month of May 1962 there were 121 daily jot
1éndings,‘of which 3% were fan jet aircraff, whiéh constituted 28
percent of the daily jet landings fgr that month. 1In Oct&ber71962,
the daily 1andingsrof all jet aircraflt were 133 in number, of which
53 were fan Jjet aireralt, constituting 40 percent of thé-total jet
alreralft landings., In the month of May 1963, the number'of landings
per day of all jet aircraft was 148, of which 78 were fan jet air-
craft, constituting 53 percent of the total Jet alreraft daily land-
ings. In the month of October 1963, the totszl number of-daily Jet
airecraft landings was 156, of which 8% were fan jet zircraft, con-

-

t lancings, This

2

stituting 54 perc
[

[
41l
—
et
&

of the total dally Jet alrcral
study indicates a mubstantial lncerease in the annoyance and offen-

sive features of jet aircraft in 1903 over 1662, The daily landings

- -35-
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of jet airecraft increased from 121 in May of 1962 to 148 in May of
1963.- In the sémeryearly period, the number of fanrjet aircraft
increased from 34 tb 78, which is more than a doubling of the num-
ber of daily fan Jet aircraft landings. The percentage of fan jet
aircraft out of the total of all jet aircraft increased from 28
peréent to 53 pgrcenf during this same one-year period. The total
inqrease in all jet aircraft'landings in May of 1963 as compared to
Maﬁ of 1962 means there was a corresponding increase in the number
of occurrences of irritating jet noiée rgsult;ng soleiy from the
1n¢rease in the number of aifcraft fiights, However, tﬁe more than
doubling of the number of fén Jets operatiﬁg in May of 1963 over |
the number operating in May of 1962 introduced hot only the greatef
fregquency of anncying and 1rrifating nolse but also a greater annoy-
ance effect because of the increasglin the maghitude of fthe nclse
resulting ffom the greater use of fén Jet engines in jet aireraft.
Because of the two factors of an lncrease in the number of flﬁéhts
of all jet aircraft and an incfease in the noise magnitude or
intensity from the larger number of fan jet aircraft being used,
the conclusion follows that from the stahdpoint of human body
reaction, the_annoyance effect from jet aircraft in 1963 was ap;
proximately three times greater than it waé in 1962,

It appears that the montnﬁof'May 1963 is the most impor-
tant congideration in comparing the year 1963 with the year 1962
with respeét to Jet alrcraflt nolse effects. Frém May 1963 to
October 1963 the change in the number of daily fan Jet ailrcraft
being used was slight, and the percentage of fan Jet aircraft to
total jet aircraft changed only siighfly. Durihg thié five—month
perioﬁ, the total number of daily fan Jet flights chsenged from 78
to 84, while the percentage of fan Jet alrcraft to total jet alr-
craf't changed only from 53 percent to 5ﬁ percenf. It thus appears
that as of May 1963, primarily because of the increase in the use

of fan Jjet aireraft, the annoyance and offensive features of Jet
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aircralt became stabilized. WTestimony of the real estate appralsers
Vfor pleintiffs was to the efrlect that market prices of real property
within HEF Areza "C" showed 2 noticeable drop in 1963 compared to
market prices in 1962, A finding is thus made by this Court that
ndise from jet aircraft, as it Interfered with residential living
and substantially affected the market value of real property in the
arca descrlbed as NEF Area "C," became stabilized in the month of
May 1963. Tinis is the date which this Court finds to be the time

of accrual of plaintiffs' cause of action for damages for inverse
condemnation., The clalims of the plaintiffs filed with the defendant
City in January and February of 1964 were filed, therefore, within
the time required by law. It follows that the plaintiffs' cause of
action is not barred by any statute of limitations provisions of

the Code of Civil Procedure relied upon by defendant City.

Another defensc urged by defendant City is that publiec
convenlence and necessilty for more than five years preceding the
filing of the complaint reguired, and still regulres, the usc of
the airspasce over and adjacent to the properties 6f‘plaintiffs for
Vpublic gviatlon purposes, Ve all recognize that Jet aircréft‘ié a
modern necessity and convenience fﬁr public travel., Somne incon- -
vénience,fdiscoqurt and annpyahce froin the noise of'such_éircraft
nust be borne and tolerated by citizens as a part of urban 1i§ing.
There is a limit, however, to the annoyance and damage from aircraft
noise'ﬁhich regidents must tolerate and bear without compensatlon.
This limit is rezched as to those property oﬁners located in the
vieinity of the flight paths of the landing and takeoff airerzft
who suffer from Jje{ alrersft nolse out of proporiion tbrother resi-
dents of the community who are.inconvenienced and znhioyed by Jet
aircralt noise, Poblic convenienée &nd necesslty cannot be permitted
to jgstify the damﬁging, uitﬁout compensatltion, of the properiy of
persons living 1In close proximity to the landing and takeoff air-

craft patterns. However; because of the prest nublic convenirnce
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and necesgity for Jet aifcraft and air travel, the publﬁc iIn general
who.benefit from tﬁe existence of jet aircraft and air travel must.
pay for this convenlence and nhecessity through the compensation .
allowed to the feﬁ who are damaeged by virtue of the chance selection |
of their place of abode, ' ,

: We now come to the question of whether there has been
prqof of substantial diminutlon in the market value of the various
pafcels of property 1nv61ved in this case. We have the testimeny of
two real estate appraisérs for the plaintiffs. The approach of-the
appraisers for the plaintiffs was;té select comparable areas not
affected by Jjet aircecraft noise, consider sales @f comparable prop-
erty in the unaffected areas, and then determine a fair market

value of plalntiffs' parcels as of fhe year 1963, assuming that such

parcels were not affected by aircraft nolse, Then the appraisers

considered 1962 and 1963 sales of comparable properties located
within the area designated NEF Area "C" and reached an opinion of
the fair market value of plaintiffs’ pércels in the year 1963 as
affected by Jet aireraft nolse. Using this difference in the fair
market value of the plaintiffs' parcels of property as 1f they were
not affected by the Jet aircraft noise and the fdir market valué as
affected by the jet aircraft noise, an opinion was reacﬁed as to the
damage 1in terms of the dollar amount of the diminution in market
value, -On the other hand, the defendant City offered evidence to
establish that there had been no diminutlon in market value of the
plaintiffs"properties because‘of nolse from-jet aircraft,

‘ The approcach and Opiﬁions of plaintiffs' appraisers leave
much to be desired. Thus, in seeklng and using Eomparéble proper-
ties in areas not affected by jJet alrcraft noise, no consideration
was glven to the fact that plaintiff owhers originally purchased
thelr properties in the areas adjacent to the Airport and in the
vicinity of the flight paths of propeller-driven.aircraft. Such

a location made these homes less desirable than reéidences located

—— ~38-
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on guiect streets unaflfectecd by noise from freeways, busy streets or
conmercial development, which were used as unalfected comparable
arecas. For most ol the parcels of property appralsed, plaintiffs’
appraisers reached opinlons of a range of market values, both as
unaffected by Jjet noise and as affected, rather than a single value,
As an 1llustration, an opinlon was stated that a particular parcel
had an affected market value from $22,000 to $24,000 and an un-

|
affected market value of $25,000 to $27,000. Then a single damage
figure was given, such as $2,000. fThe testimony indicated that the
range of market values devecloped because onc appraliser's opinion
was the lower figure in the range, and'the cther appralser’s
opinion was the higher figure., The appralsers were unable fo
testify as to which appraiser used the lower figure and which the
highef figﬁre.- The testimony was that they appralsed all of the
properties as a team, bul at the time of {rial, they had no mzmo-
randa or reccllectlon of the scparate opinion as to market value of
cach appraiser. The dollar amount agrecd upodn as the amount of éam~
ages {for cach parcel appralscd azppeared to be a comprpmiSe reached
by the two appraiscrs, in many instances, as the dollar amount of
demages did not coinclde with a fiﬁurc reached 53 simply subtracting
the market values ags aflected from the market values as uvnaffeeted,

7 The combined approacn and compromise of the {wo appraisers
for plaintiffs placed the Court in a difficult position in
evaluating the dpinions of the two appralsers. It would seldom_‘
happen in a trial that the opinions of two appraisers would be
given egual weight by the trier of fact, Had each appralser given
his separate opinion of value, the plaintiffs! eviﬁencé of damages
would have been more credible, In dealing with the appraical of
apartmenf houses and rental unlits as cnntrasfed with single-~-family
homes, plaintiffs! appraiseré at no time vsed the two methods of a
reproduction cost approach or the capltalization of income approsch,

even though In many instances 1t was conceded that sales of
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1 hcomparab].e propertles were not readily available. Also, in the

2 baDDraisal of some rental units, plaintiffs' appraisers applied a

3 ||gross multipller method for the purpose of aiding them in the formu—

4 [ lation of thelr opinions of value, It is true that this method does

5 [[have some usefulness in the market place, but it is subJect to the

¢ [leriticism that it 1s too rough a mezsure to be given much welght in

7 parriving at market value opinions., Also, in appralsing some mul-

g [[tiple units, plaintiffs' appraisers used a price per unit approach

g { by computing the sales price per unit on sales of multiple units

10 || whlch vwere not really comparable to the apartment buildings being

11 “appraised. Dpinicons predicated on this approach are not entitled

12 ||[to a great deal of welght, since a per-unit sales price approach

13 ﬁfails to adequatelv take into account varying fTactors, such as dirf-
i4 ferenqes in sizes of units, in room size-and arréngement and 1n the
15 fthumber of bedrooms per unit.

16 The approach of defendant Clty in presenting evidence

17 #tending Lo show that plaintif{fs' properties vere not reduced in
18_flmarket value by Jjet sircraft noise was cntirely different from the
.19 apprqéch of plaintiffs. An éppraiﬁer for delendant City'testificﬂ
20 and expressed an opinlon that the residential propcltles in RER

91 fiArea "C" did not decreasc in market value at all 1n 1963, and hence
25 | were not damaged by the noisc frdm Jet aireraft. The reasons glven .
25 iin support of this bpinioﬁ were manifold, The City's appraiser

94 {made no eppralsal of separate parcels of property. However, he

95 ||studled that portion of KEF Area "¢" east of the Airport, particu-
o6 J|larly with respect to factors of new construction of residential

o7 [properties, 1ouns made by lendlng institutions, whether rental units
0g |l@ppeared Lo be fully occupled and vhether the regidential proper-

g9g i Eles appeared to be well kent to indicate a pride of o”nerhhlp and a
10 healthy economic condition. All of these factors were considered fon
31 lthe years 1963 to i968. For the years indicated, his testimony was

that permits for new construction amuwunted ilo 0,857,955 Thoos
; _
N
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permits included 868 residential vnits, of which ihere were 45
apartmsnt housecs, 63 duplexes, 07 singlc-famlly residences and 32
swimming pools, Loans were granted by lending institutions in sub-
stan{ial amounts on the various Lypes of residential properties,
from single-family to large apartment houses and for the construc-
tion of new swimmlnpg pools, The opinion of the City's appraiser

was that all of these factors indicated that in the pericd 1963
through 1968 there was a healthy condition with respect to residen-
tial property in NEF Area "C," and that there was confidence in the
real estate market on the paft oflpersons owWwnling residential prop-
erty in this arca., There was evidence tending to show that there
were few "For Sale" or "For RNent” signs in this ares, and no indica-
tlon éf any abnormal vacancy factor in rental units., The evidence
gisclosed that many parcels in NEF Arca "C" sold on the open market
fairly soon after they were listed for gale with rezl estate brokers,
a further indication of an esctive rcal cstaete market. There can

pe no dispute that NEF Arez "C" has econtinucd fo be fully

utilized for residential purposes in Spité of the‘noise from jet
aireraft,

The opinion of the City}E appralser that property parcels
involvéd in this case éufferqd no market damage at all frqm Jjet air-
craft nolse is based in part on the.resulis of price—trendVStudies
of sales and resalcs of parcels in selected portions of NEF Area
"G east of the Alrport and sale and resale price-trend studies of
parcels in comparable areas oulside of HEF Area "C," Four selected
portions of NEF Arez "C" east of the Airport were considered, The
most distant portion from the Alrport is a section immediately
west of Western Avenuve., A second portion is located between
Crenshaw Boulevard on the west &nd Ven Ness Avenue on the east, A
third portion studied is 1océted west of Crenshaw Boulevard, with

Doty Avenue being the vesterly line and Yukon Avenue the easterly

i/
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Inglewood Avenuc on the west and lansel Avenue on the east. The
three test areas outside of NEF Arvea "¢" used by the appraiser in-
clude two areas south of NEF Area "C" and one area north of NEF
Area "C." One of the southerly areas is in Inglewood south of
115th Street; betvween Crenshaw Boulevard on the west anGEWestern
Avenue on the east. A second test area is in Hawthorne south of

El Sepundo Boulevard, betwuecen Prairie Avenue on the west and Yukon
Avchue on the east. The northerly test area may be described as
the50verhill area, vwhlch 1s north of Slauson Avenue and inmediately
east of La Brea Avenue, The sales price-trend studies did not con-
sider these scctions separately. The fhree test areas were con-
sidered together, and.the four portions of NEF Area "¢" east of thé
Airport werc consldered together. The perlod covered by these sales
price-trend studics was.from 1955 to the first few months of 1969.
The method used was to conslder purchagses or sales and resales of
the same parcels of property during the perlod covercd., The differ-
ence between the purchace price and resale pfiée was takeh, whether
that constlituted an increase or decrease in sales price.' Thig dif-
ference was converted into a gross percentage increase or decrease
over the-original purchase price;‘ The number of yéafs elapéing
betreen the date of purchase and the date of resale'was'divided into
the total percentage inerease or decrease to obtain an average
yearlf ﬁrice increase or decrease, Fof example, if a home had been
purchased in 1950 for $25,000 and resold in 1964 for $30,000, the
$5,000 difference constituted a 20 percent increase in sales price
over the original purchase prlee., The four-yecar period betveen the
purchase date and resale date divided into 20 percent glves a five
percent average annual increase In sales price. There were 3&17
sales scts considered in the selected portions of NEF Arca "¢" east
of the Alrporl, which aiso ihcludsd 179 sales sets of‘parcels ol -
propeviy involved in this_case. The test areas containgd 02 sales

seis.,
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The appraiser for the defendant City expressed an opinion

that the sales price-trend studieé indicated the same upward trend

jiin sales prices for residential properties located in the portions

of NEF Area "C" studied as was shown for residential properties in
the test areas, The:appraiser for the City testified that mathe-
matically the sales price-trend studies indicated that in the por-
ticns of NEF Areca "C" east of the Airport there was an average

annhual increase in sales prices of 1,57 percent for the period 1955

'to_1969, and that in the test areas used for comparlison with NEF.

|{Area "C" east of the Airport, the average annual increase in sales

prices amounted to 4,96 percent for the same perilod of years.

The same kind of sales ﬁfice-trend study was made by the
City's appraiser for a portion of NEF Area "C" west of the Airport
_and-covered, generally the beach copmunity known as Playa del Rey.
The portion 6f Playa del Rey conside%gd as a part of NEF Area "C"
for this sales price-trend study 1s from Killgore Street on the south
te Sterry Street on the north. The test areas used to compare ﬁith

the subject area of Playa del Rey included a pértion of Playa del

|Rey north of Sterry Street and a portion of Pacific Palisades called |

!the Castellamare area. This compérative sales price-trénd-study

indieated an average annvual sales price increase in the subject area
of Playa del Rey of 5.89 percent. There was an average annual in-
drease in sales prices for-the test areas compared ﬁith the Playa
del Rey area of 5,68 percent. |

Among the factors to be consideped in evaiuvating the merif
and worth of an appraiser‘s opinion of market value is the degree of
comparabllity 6f the areas and éaleé selected for comparison with
the property being appfaised. So, also, the value, validity and
worth of éonclusions to be drawn from comparative sales price-trend
studies qepehd, 1n-part,lupon how truly comparéble are the aregggj

selected for the control or test areas. As a part of the two daﬁs

spentlby this Court In viewing the areas involved in this litfgétiong

e Y

. \-“‘ - 43*




+

T6TBT6T— Cdb 10-68 i : .-

10

1
12
13
14
15
16
17

2
21
22
23
24

25

27
28
28

30

the Court{ viewed the various test areas used by the appraiser'for
“the Citf and portions of areas used by the appralsers for the
plaintiffs to obta;n thelr comparable sales, The Court foundrlittle
comparability between the Castéllamare area of'Pacific Pallisades

and the subjéct Playa del Rey area located in the: westerly portion

of NET Area "C." 'The subject Playa del ﬁey area appeared to the
Court to be 2 much more desirable residential area than the
Castellamare area, considering such factors as the ocean view, the
size of the lots and the land topography.. |

In testifying regarding his visits through NEF Area "¢"
east of the Alrport, the appraiser for the City said that he did
not notice and was not particularly aware of the planes or of noise
from them as they proceeded toward the Airport for lahding. He
testifled that at no time did he have to stop talking because of
any jet alrcraft nolse. This testimony is incredible, It-is in-
conceivable to the Court, in view of what the Court saw and heard
relative to the flow of Jet aircralt over NEF Erea "C" to make their
landings. How any person ﬁith normal sight‘and hearing could be in
tﬁe area for any period of time and not be acutely aware of the;
flow of Jet alreraft traffic and ﬁhe screaming noise coming there-
from, 1s beyond comprehension,

In interrogatories submitted to plaintiffs by defendant
and in answvers to such interrogatories, information was given as to
the date of purchase and the purchase pride of the parcel involved,
together with the sales date and sales price if the particular |
plaintiff had sold his parcél of property either before or subse-
guent to the commencement of the lawsuit. This information was
given to the appraiser for the City, who testified that an analysis
of this information indicated that there was a ﬂ.bl percent average
annual price increase of the plaintiffs' properties based on this
submitted information, The appralser for the City further testified

that the salcs price-trend studlecz ould not Indicete that ooy

- -




*

1

R

T6T576T— Ldb 1068

11

12

13

14

15

16

20
21

22

25
26

21

- 28

28

30

31

particular parcel of property had a market vélue as of any particu-
lar daﬁe; that the average anhual price increase would not indicate
any actual market price increase for any particular year, and that
no inference could be drawn of whether there was a particular market
price decrease or lncrease in any particular year invoived-in the
period studled, which included the years 1962 and 1963. 'he
appraiser for the City made clear that the average annual percentagé'
price.increase shown in the sales priceutrend studles would not
lead to a coneclusion that this percentage represented an actual pef-
centage incfease In the market value of property betweeﬁ'the years
1962 and 1963,
Comparing the average yearly price increase of 4.57 per-
cent for residential property located in the portions of NEF Area
"C" east of the Airport with the average yearly price increase of
4,96 percent for the residential pr;perty located in the selected
comparable control areas, the average yearly price increase fﬁf the
portions of NEF Area "C" studied was'0.39 percent less than the
average yearly price increase for the test areas, The period '
studled wasg from 1955 to the first few months of 1969. This con-
stitutes é_total period of fourteen years and a.few months. If.we
consider the fourteen-year perlod as a whoie aﬁd_the average yearly
difference in Sales price 1ncrease\gf-0.39 percent between the sub-
Ject area and the test aréas, we find that the gross or total sales
price increase in the subject NEF Area "C" east of the Airport was
approximately 5.50 percent less than the gross sales price increase
for the test areas. In view of fhe fact that the average annual
percentage increase does not indicate the actual statué of the real
estate market in any particular year, the pepcentage increase for
the entire fourteen-year. period considered becomes significant. It
might well be that the approximate 5.50 percentage difference in the
sales price lncrease between the subject area and'the test areas re-

flects this kind of percentage decline in real estate market prices

_— """45—
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in one particular year in the subject area, The fact that for the
entire period studied there is this type of percentage difference '
lends support to the contentlion of plaintiffs that there was & sub-
stantial decreaselin the market value of residential properties
located in NEF Area "C" in the year 1963, ‘
The contention of plaintiffs with respect to a diminution

in the market value of residential property within NEF Area "g"
reéulting from Jet alreraft noise is likewlse bolstered by the con-
clusions of the City's appraiser regarding the sales an@ resales of
plaintiffs"parcels gathered from the interrogaﬁories and answers
thereto. The average annual sales price increase of 4,01 percent
is considerably less than the average annual sales price increase
of 4.96 percent obtained from the study of the test areas used by
the appraiser. The average annuzl sales price increase of 5.89 per-
cent found in the Playa del Rey portion of NEF Area “g" is higher
than the average annual sales price increaSe of 5.68 percent found
in the test areas used for comparison. In view of the Court's find-
ing that the test areas used for comparative pqrposes,with the
Playa del Rey portions of NEF Area "C" eihibited considerahlé aif-
Terences, a'compariéon ﬁf the_twé average annual'percentage salés
price increases 1s not partlcularly helpful. This comparison, there
fore, does not demonstrate or lead.to the conclusion that the prop-
erties in the Playa del Rey portion of NEF Area "C" were not ad-
versely affected in market value by the noise from'jet aircraft
taking off from the Alrport. -

| Comparing the average annual sales price increase of_5.89
percent in the Playa del Rey portibnuof NEFR Areé "¢ with fhe aver-
age annual sales price increase of 4,57 percent in the portion of
NEF Area "C" east of the Alrport tends to indicate that the Playa
del Rey community has had a much better real estate market conditilcn

than the communities east of the Ailrport,. Bdt.this does not lead

fo a conclusion that nnlse from jet sirceraft landings has a eveater

/

.,

e 46




T6T576T— Cdo.10-68
. 1

H

10

11
12
13
14
15
16

17

20
2
22

23

25
26
27
25
a8

30

]|

|
iJ

|

impact upon the feal estate market than noise from jet airecraflt
takéoffs. The tesﬁimony of the experts on sound and noise indi-
cates that there is very little difference between the Effecfive
Percelived Noise Lével rating of jet alrcraft on takeoffs as con-
traSFed withrlandings. Although the evidence convinces the Court
thaﬁ some residentlal property in the Playa dél Rey portlon of
NEF Area "C" was adversely affected in market value by nolise from
Jet aircraft in 1963, the evidence likewise establishes that the
Playa del Rey community was not as seriously affecteq in market
value depreciation as those areas located east of the Airport.

Another factor which concerned the Court in evaluating
the appraisers' opinions in this case was the uée of 1962 gales ofl
comparable property within the subject area involved. The
appraisers for the plaintiffs used 1962 sales along with 1963 sales
of propertiés in NEF Area "C" to suﬁport thelr opinion of market
value diminution in 1963 as a result of Jet aireraft noise. They
explained their use of 1962 sales by stating they considered such
sales prices as indicating only a slight effect of Jet noise upon
market values as compargd to 1963 comparable sales indicating a
major effect of Jjet aireraft noiée upon market values, and that
this difference was duly considered in aiding them to arrive at
their opinions of the market values_ of thé plaintiffs' propertiles
being appraised as of 1963. No indication was éver given of how
much, in terms of dollars or.percentages, the 1962 comparable sales
prlces represented in depreciafed market vaiue from jet'aircraft
noise.

Since the time of the substantial efféct upoﬁ market value
from Jet aircraf{ nolse occurred in 1963; it would appear that a
helpful method of determining the effect cf jet aircraft noise upon
market value in 1963 would have been to éonsider sales prileces of
property within NEF Area "C" which took place in. 1961 and 19562 and

compared thore gales n»ices with gales prices of comparable rroperty

— - }4'7"'
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for the years 1963 and 196H. "Such a comparlson of sales prices
shoﬁld produce some reflection of the effect of jet alreraft noise
upont the market value of propefties located within the affected
area., However, n5 effort was'made by either the appraisers for the
plaintiffs or the appraiser for the defendant City tc use this
appfoach of comparing sales prices within the affected area before
the advent of jet aircraft noilse @ith the sales prices of comparable
pfoperty taking place after the advent of jet aireraft noise. One
cbjection to this approach would be that rhere might be an abseﬁcé
of a sufficient number of sales of comparable properties to make
such a comparison meaningful, But there was no_testimony to indi-
cate that there was any lack of comparable sales before 1963 to
preclude using this approach to help support the opinion that mar-
ket values were substantially affecﬁed by Jet noise in 1963 6r to
support the-Opinion that there was no substantial effect upon mar-
ket values in 1963 from jet aircraft noise. |

The parties stipulated that one of the north runwvays of
the Alrport, designated 24L, was used sporadically from 1960 to
1967, and that not until 1968 did this spedific runway go into
regular use by jet aircraft, The parties also stipulated that the
second north runway, the most northerly one, desighated 24R, is not
yet fully constructed and hence has_never been in use, In view of
this stlpulation, it is aﬁparént that property in the Playa del Rey
community was not affected in 1963 by any Jet aircraft takeoffs from
the north runways of the Airpoft. Property located in the northerly
section of NEF Area "C" in Playa del Rey are much closer to the
north runways fhan they are to the south runways; Theée are factors
which must be taken intoe account in deterﬁining whether these resi-
dential properties in Playa del Rey suffered any market value dimi-
nution in. 1963. The evidence convinces the Court that these nor-
therly located Playa del Rey parcels of property-were npt substan-

tially adversely affected in 1963 by anv let atweraft nolse. These
In':
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are the parcels of property in Playa del Rey situated north of
Cenfury'Boulevard.. These parcels are too distant from the south
runways to be materially affected by noise from jet aircraft'taking
“off from these ruﬁways. We are not concerned in this case with the
effegts of nolse from jet aircraft tasking off from the'north runway,
24L,;beginning regularly in 1968,

Only a few of thé approximately one thousand five hundred

plaintiffs have testified in this case. Some of the plaintiffs who

testified live 1n the Playa del Rey area and others live in the por-

tion of NEF Area "C" that is east of the Airport. On the whole,

thelr testimony related the annoyance features qr Jjet alrcraft noise
upon normal communication in the home, upon enjoyment of radio and
television programé, upon telephone communication and the effects
of smoke, soot and debris left in the wake of jet aircraft. This
evidencerby the plaintiffs who testified was substantiated by the'
two appraisers for plaintiffs who testified to seeing and hearing
the Jet aircraft at each parcel of property théy appralised,
'Although the Court finds that most of the properties in-

vblved in this lawsuit and located in both the easterly and westerly
portions of NEF Area "C" have suffered substantial damage by reason
of jet aircraft nolse culminating and stabilized in 1963, with
respect to a number of the parcels of properties involved in this
lawsuit, the plaintiffs have simply failled to establish that they

have been substantially damaged by jet aircraft noise. Conse-

guently, as to these propertles, no recovery will be permitted.

It is the position of the defendant City that an award of
compensation should carry with 1t the grant of an easement to the

| e T —

defendant Clfy for jet a lights as flyovers or flybys with

respect to the parficula cel of real property. This result is

dictated by the leglslative recoghition of such an easement found

in sectlon 1239.3 of the Code of Civil Procedure.

.The questlion is ralsed, howaver, of whether such a flight

e - 1‘1‘9—
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easement 1n airspace is permanent so far as the damage to the prop-

p—
erty S0 affccted 1s concerned. If the City is granted an easement
: -5 granted an eas

as a vesult of compensation awarded to property owners, 1is there
any recoeree'if the number of jet flighte are increased or the
character of the jet'engines 1s changed so that the Effective Per-
celved Noise Level 1s increased, resuiting in a Turther reduction
in the market value of property over and above that found to exist
by virtue of the Judgment? The general law of easements would seem

e o et i St i

£to have application in this situation So long as the burden of

%hE“EEEEEEEf Ean the property owner is not increased, there would

e St i e 561 e e

be no basis for additional rellef, However, if the properiy Gwmer |

18 a@ble to establish that subsequent inereases in'the number of Jet

-

fllghts using the airﬂpace or the character of the noise has changed

so that there is & suhstantial 1ncrease in the Effective Perceived

g s iy

e ot . St e T a1 2 A e A T A R

Nolse Level, with a resulting further dimlnution in the market value

of the affected property, the property owner should be entitled to

recover the additional damape in such & case. The burden of .proof

would be upon the property owner to establlsh {that there hasg been

siich an increase in the number of flights or a change in the
..,,.,.._.u-—-———"'—"-_’_

charaéter of the noise from factors in addition to, or separate

——

from, the ‘number of flights to Justify a cause of action for addi-

tional -damage: —IntHI§ ¢ad8e, the AT 6T compensation and the

v T

Corfespondiﬁéweeeement are determined for conditions existing in
R ror congitions exd
-_--ﬁ__‘-ﬁ—-‘— - Ve e e an T A
the year 1963 : _
(e IfEfEﬁ“beIow in Schedule A are the percels of real property

which the Court finds to have been subetantially damaged in terms
of market value depreciation by nolse from jet aircraft, and the
amount of damage which the Court finds each parcel listed to have
suffered as of May 1963. The parcels are listed in accordance with
the deslgnation given by the appralsers who testified for plsin-
tiffs. The type of property is indicated by appropriate abbrevia-
tions. A single-family home 1s indicated by the abbreviation

/
e
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"S/F," and multiple-family property is identified by the number of

units involved, such as a Tour-family property being identified

with the abbreviation "4,U0."

Property

Designation

A-1
A-2
A-3

la-4

|

A-5

A-6

A-T1

3-8

A-9

A-10
A-11
A-12
A-13
A-14
A-15
A-16
A-17
A-18
A-19
A-20
A-21
A-24
A-25
A-26
A-27
A28

SCHEDULE A

Address

10329 Redfern Ave,
10311 Felton Ave.
10312 Ocean Gate Ave,
4921 W, 104th St.
10329 Inglewood Ave,
10209 Irwin Ave,
10307 Felton Ave.
10211 Felton Ave.
10218 Burl Ave,
10224 Burl Ave.
10225 Ocean Gate Ave,
10218 Redfern Ave,
10208 Redfern Ave,
10324 Buford Ave.
10318 Redfern Ave,
5005 W. 104th St.
10119 Irwln Ave,
10300 Redférn Ave,
10318 Burl Ave.
10329 Felton Ave;
10133 Felten Ave:
10205 Felton Ave.
5147 W, 104th St.
1G137 Feltion Ave.
10321 Redfern Ave,

10718 Ocean CGate Ave.

Type of
Property

S/F
5/F
S/F
2/
6/U
S/F
S/F
S/F
S/F
S/F
S/F
S/F
S/F
S/F
S/F
2/U
S/F
S/F
S/F
S/F
S/F
S/F
i
2/u
S/F

Amount of

Damages
$ 900

900
950
1,000
2,400
Q00
TOO
1, 000
900
g00
950
950
950

e

700
950-
1,000
- 950
950
900
950
900
900
1, 000
900
900

ono




Pages 52 through 73, containing further schedules of
property damaged and undamaged {insufficient evidence to
egtablish a loss of market value as a result of aircraft

nolse ) bave been omitted in the interest of economy.
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3

10

12

Property Type of
! fIDesignation Address , Property
2 flp-50 115 Sandpiper St. - S/F
3. lp-54 224 Argo St. | . ! 8/F
4 || P-55 ‘ 7911 Rindge Ave. | S/F
5 | P-56 . 7934 Vista del Mar | S/F
6 ?-58 »',. _ .328 Sterry St. . ' S/F
7 i|P-59 _;‘ 230 Ellen St, S/F
8 |p-60 - | 324 Sterry st. | S/F
o |[p-61 - - 326 Waterview St. - S/F
1e-63 236 Grand Pre Blvd. S/F
11 || p-68 : - - 7936 Rindge Ave, - S/F
g-gé ' —i -iéﬁ'éﬁ Deaville St. | 4y
_ - - eauville St.
e P-76 - 7710 Rindge Ave. ' 'S/%
* le-77 | 7944 Rindge Ave. E  s/F
P hp-78 131 Ivalee St. S/F
. P-80 ' 123 Sandpiper St. : S/F
i P-84 - 7323 Earldom Ave, : S/F
E;‘ P-85 | 7608 Vvista del Mar S/F
20 The judgment to be rendéred in this case will be an iﬁtere
ﬁl locutofy Judgment, Further proceedings must be conducted to deter-
22 limine which plaintiffs are entitled to a final Judgment for damages
23 Jwith respéct to the specific parcels of real property as set forth
24 |in Schedule A. The evidence disclosed that varlous plaintiffs sold
25 itheir parcels of reai property during the period from 1962 to the
.26 date of trial, It 1s alleged ln the’complaint'thatlce:tain plain-
27 1tiffs claim a right of actlon against defendant City of Los-Angeles_
28 1by yvirtue of beiﬁg the owners in fee of their parcels of real prop-
28 jlerty; that the rights of other plaintiffs exist by virtue of equit-
30 [able ownership in their parcels of real propertiy resulting from con-
31 [[tracts of purchase, and that other plaintiffs clalm a cause of action
32 fof damages by virtue of wrltten assignments In their favor, The
.
f ~— — 74
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1 Court's determinatlon herein that a particular parcel of real prop-

2 || erty has been damagéd by nolse from jet aircraft 1n a specified

3 amount 1s not to be construed as a determination that any particqlar
4 l plaintiff is entitled to a final judgment in his favor. A par-

5 ticular plalntiff's right to receive.the damage amount determlined |

6 herein for a particular parcel of real property must be established

i " In subsequent proceedings to be held iIn this case, |
8 | A Judgment is to be prepared in accordance wlth the views

2 eipressed.herein. .

10 DATED: February -<5/’ s 1970,

1 |
12
13

. DERNARD 5. JEFFERSON
14 '

“ : '?Bernard's. Jefferson
: Judge of the Superior Court
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