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Memorandum 70-15 

Subject: Time Within Which Motion for New Trial Must Be Made 

Henry F. Walker, Los Angeles attorney, has directed the Commission's 

attention to the recent decision of Desherow v. Rhodes (copy attached). 

His letter is reproduced as Exhibit I (pink) attached~. He has called 

this decision to our attention because the statute involved in the Desherow 

case was enacted upon Commission recommendation. He believes that it is 

now uncertain as to the date upon which the trial court grants a new trial 

motion when the order is not signed by the judge. 

The pertinent portion of Section 660 provides: 

660. 

Except as otherwise provided in Section 128 of this code, 
the power of the court to rule on a motion for a new trial 
shall expire 60 days from and after the mailing of notice of 
entry of judgment by the clerk of the court pursuant to Sec
tion 664.5 or 60 days from and after service on the moving 
party by any party of written notice of the entry of the 
judgment, Whichever is earlier, or if such notice has not 
theretofore been given, then 60 days after filing of the 
notice of intention to move for a new trial. If such motion 
is not determined within said period of 60 days, or within 
said period as thuB extended, the effect shall be a denial of 
the motion without further order of the court. A motion for 
a new trial is not determined within the meani of this sec-
tion until an order ruli is entered in the 

rmanent minutes of the court or ned b the 
and filed with the clerk. The entry of a new trial order in 
the permanent minutes of the court shall constitute a deter
mination of the motion even though such minute order as entered 
expressly directs that a written order be prepared, signed and 
filed. The minute entry shall in all cases show the date on 
which the order actually is entered in the permanent minutes, 
but failure to comply with this direction shall not impair the 
val1dity or effectiveness of the order. [Emphasis supplied.] 

We suggest that you read the decision and Mr. Walker's letter and tben 

determine whether you think a problem exists that merits study. The solution 

outlined below appears to be a simple one. 
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Mr. Walker suggests that the Commission consider revising Section 660 

in the same way that Section 58ld (dismissal of action ordered by court 

shall be "in the form of a written order signed by the court and filed in 

the action" rather than "entered upon the minutes thereof, or by a written 

order signed by the court and entered or filed in the action") was amended 

in 1963. If this suggestion were adopted, the pertinent portion of Sec

tion 660 would be revised to read substantially as follows: 

A motion for a new trial is not determined within the meaning of 
this section until an order ruling on the motion tlt-~8-9B~ep@i 
~-~Be-pePm8B9B~-m~~~e8-e~-~Be-e9~~-~-t2t is signed by the 
judge and filed with the clerk. • • • 

It should be noted that the Commission has no authority to do anything 

about this problem since we are no longer authorized to study it. However, 

if our resolution giving us authority to study minor problems of civil 

practice and procedure is adopted, we could then work on this matter. We 

do not believe that the problem is ODe that would merit a separate request 

for authority to study it. 
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Respectfully submitted, 

John H. DeMoully 
Executive Secretary 
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EXHmrr I 

REN'RY F. "l/I;7ALKER 
ATTORNEy A.T L.AW 

.;~ SOl)';H FL.OW£FI !lfR1!':I:T-SU!Tjf"aOe 

Los AlfOBl..."" CAU70JUiU. 900L7 

M ..... oISQN B·4~4l 

January 22, 1970 

California Law Revision Commission 
School of Law 
Stanford University 
Stanford, California, 94305 

Gentlemen: 

Your attention is called to the recent decision 
of Desherow v. Rhodes, 1 Cal.App.3d 733, in which the Sup
reme Court aenied a petition for hearing on January 13th, 
1970. 

The decision, it is believed, renders it now im
practicable to determine the date upon which a tria1court 
has grant~d a new trial motion by minute order, i.e .• 'the 
date upon which such a minute order was entered in the 
"permanent minutes" of the court. ' 

In recommending needed legislation, which subse
quentlywas adopted., it was state,d {Recommendation and 
Study Relating to Effective Date of an Order Ruling on a 
Motion for a New Trial, 1 Cal. Law Revision Com. Rep., K-l, 
at K-25): 

, "This statute would require for the granting 
of a new trial that one or theothet of two easilI 
identified actions actions take place witfiin tfie bO-day 
period: actual 'entry of an order in the permanent min
utes or the signing and filing of a written order. • . If 
(Emphasis added.) " 

, In'view of this decision by the Court in Desherow, 
it might be that the. Commission may b,elieve additional 
change is needed such as to make signing and filing of a 
written order the means of granting a new trial (so that 
the date will be certain), similar to that which was done 
by the 1963 amendment to section S8ld, C.C.P. 

Very truly yours 

~ ~~._~ ..... s:> __ 

Henry F. Walker 

HFW:mm 



". ·.f~. ~";·~~II., .' tf',j d'i~"" .' 

c 

c 

c 

................ 
TJlClI .s PO. vtaaARD 
..... M. "'AI.I..8'M' 

AOCIIE .... VIZZAIItO • T AU.II:TT 
A ....... 0IIfM, ~ I ·,.M 

....'MOItN11V8 4T IooAw 

••• ~ ... ent&IrT 

Karch 2, 1970 

CaUfcma1a Law hv1a1on Ca.1.af.on 
School of x.. - Staford Uldvarlf.ty 
Staforel, CaUfomia 94305 

G_tleMn: 

l!!yera. Concl .. at1on (aircraft nob. 4r_.) 

I wiah to thank you for the opportulliq of exp3: .. a1Qa ., vi ... 
.. om attorney repr •• atiDl a a.bft of 1-'1 ..... alf.:ted bJ 
aircraft no1 •• cI .... at tile ... t:l.lll l .. t held by Jour C~ hdon 
ill Ian I'raci.co. . 

fendt .. vuy bd.fl,y to eo _t conceraiD& propo.ed 1.111.
tin in thi. fb1d of 1_. Pr:.Uwd.IlarU,., 1 VOQ1d 1Ut. to 
r.iterat • ., vi_ that an att..,t to fr_ 1.111at1OD for 
aircraft 11101 •• d-... vb1.ch :La. ~-••. upi~ l!;J~l. 
in whatever cODtat, will be atl='l,. f 

only of c1arlt,. but In .at1.tJtaa cceat1tutlO1l&1 1t.ltation •• 
1 wOuld rather propoae that th. ec..f. •• loo att~tto draft 
prope.. 1 ... 111at1oo :!:!trrov1d.. for prl .. f.:1. liability 
tn t... of dift.. DI frca the thr.lhbold of airport 
r'lm1:.,.' •. 

The 'edual Aviation AleDCY hea'lUCla ... """au.tlv •• twty of 
rumrq 1aqth requ1r-.t. for airport 4ealall vh1ch i ••• t 
forth ill tha1r adYi.ory circular M! 150/S325-4i affactiv. April 
$, 1965,an4 reprillt. Hay 26, 1966. The.1IIp. purpo •• of 
th ... requ!.r __ t. i. to d.t .... the llUIIber of linear feet 
of rumr.,. reqaired for -ext_ 1willS or tuecff vallhtl of 
different t".. of aircraft. Larae turbof .. ad turtiojat., 
which create the type of noi •• 1lCri:aa11y fOUQd objectf.oUb1., 
require ruaw.,.. ill exc ••• of 6,000 linear f •• t. 

Sec:0Ild1y, the 1IO.t authoritative publ1ahecl ad acceptab1. tach
Ilieal ·reporta on lad ua. plasm1na·r.1atllll to aircraft noll., 
prepared bJ Bolti Bu .... 1t " Mr.r, Inc. to of 1Ih1cb. ,.our Co taaton, 
I _ aur'L t. fa 1, _are, hal d.teZllinea perc.ived nota. 1.".1 
COIltoun s:or turbojd ad turbofa aircraft, 1Dcl1catllll the 
decibel r.d.. £or .uch aircraft at various cli.tac.. frca 
the ma.bho1d of the rumr.,.. . 
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Quite aimply. 1 would propose that the draft of proposed 
leg1s1ation provide for prima facie liability for aircraft 
noise damage for a linear distance and width froa the tbresh
bold of the runways (in exCess of 6 ... 000 feet). The specific 
width and linear distance would be Dased upon the evidence 
given your COIIIIIission by notse ezpertl. who would rae 0 .... n1l 
_ether nobe level contours as indicated in the study of Bolt, 
Ber_ek & Newman. Inc. at decibel reAdings of 90, 95, '100, or 
any other figure, shouid be the basis for the adoption of the 
particular .. asurement. In other words, the legillation as 
drafted.. would provide for pri1l& facie liabilitI for airport. 
operating aircraft on runway. in exce •• of 6,000 feet in lenst~, 
for •. linear distance from the thr .. hbold of .aid rumrq of :It 
feet, for a width of Y feet. The prtma facie liability .ee 
forth in the statute should not preclude. the po •• ible liability 
of aircraft creating noi.e out.ide of the establllhH statutory 
no18e zone, but auch other c:laiJu would not be favoreet with the 
pre8laption of liability. 

Attached is a copy of percebeet noise level contour. for civil 
and ailit~ landing. of tlokrbofan ad turbojet aircraft, which 
iI peae 35 of the n64 .tudy of Bolt, Beranek & )I....-n. Inc. 

For the .He of brevity, the c: ..... t. contabeet herein involve 
certain obvious over.implific:ationt. Th1a letter iI intended 
only as a suese.tion to the Ctl '.sion that it chauge its 
direction £rca atteapting to draft a statute involving noile 
JliUaureunta as its basis, and .h1£t to the drafting of a 
statute which seta forth specific dLltanaes £rOIl runw.,.. of 
estabUshecl or greater lengths. 

1 shall attempt to be present on March 6, 1970, to elaborate 
briefly on th ... views, 1£ perlllitted. 

Sincerely yours, 

JDR:pb 

Ene. 

i 

I 
I , 
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. Working Papel' CLRe 70-1 

March 4, 1970. 

A Threshold Quantum of Noise as a Basis for a - ------ ------ -- - - -- -- -
Rebuttable Presumption Relative .!2. .!: Claimed 

Diminution of Property Value Attributable to Aircraft Noise. 

A proposal for a rebutta,ble pr~sumption of liability for possible 

incorporation in a California statute, contained in Memorandum 69-133 

of the California Law Revision Commission (CLRC), includes a recom--

mendation that the contemplated statute establish a standard for cases 

warranting compensation and that the standard be based on the quantum 

of noise impinging upon a property which is the subject of an inverse- . 

condemnation action as a result of aircraft or aircraft power-plant 

operation. 

The present working paper provides fundamental considerations 

and an analysis of noise concepts and p1:'oposals which, if is hoped, may 

b~ helpful in establishing a practicable standard fair to both sides of an 

-aircraft-noise action in inverse condemnation. 
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~~~----------~~ San Francisco, Cali 

Working Paper CLRC 70-1 . March 4, 1970. 

I. FUNDllMENTAL,TECHNICAL CONSIDBRATlOl\S. 

Existing turbojet and turbofan aircraft produce bluad-frequency-band 

noise issuing from the engine mechanism, the compres""r, the turbine, the 

by-pass fan (if any), and the exhaust" jet. accompanied by >.arrow-band or 

"pure" tones issuing £rOIn some of these noi se sources. 

The intensily of noise Or noise pressure level (NPL) hmeasured by 

objective instruments and is expressed in units of decibels (dB., An incl'ease 

, of 3 dB expresses the doubling of the noise pressure level. 

The subjectively pe'rceivcd noisiness level (PNL) of a given road-band 

noise, derived from scrupulously conducted surveys of the express{-·, opinions 

of presumably typical individuals, is obtained by summing up appropri*,ely 

weighted objectively measured noise levels of the various frequency bane 

involved in a given noise and is expressed in units of perceived-noise decL-ls -
(PNdB). An increase of 10 PNdB is generally perceived by presumably typic, 

individuals as a doubling in the noisiness of a noise. 

The effective perceived noise level (EPNL) of a broad-band noise 

accompanied by one or more "pure" or discrete-frequency tones, compris-

ing noise events of various individuai durations, is obtained by adding to the 

perceived noi.se level terms expressing the contribution of the discrete-

frequency tones and a duration correction for each noise event that exceeds 

a specified thre shold duration. The measure of the effective perceived noise 

level is another decibel-like unit, termed the effective perceived noise 

decibel (EPNdB). 

Recently adopted regulations of the· F'ederal Aviation Administration 

relative to the airworthiness certification of future aircraft designs are 

based on the EPNL. The numerical criteria underlying the FAA require

ments are stated in terms of specified numcl'ical values in units of EPNdB. 
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The inclusion by the Federal Aviation Adrninistr<ttiol'l ill its recently adopted 

regulations, of the discrete-frt:qllCnCY tones in the EPNL, helps to urge the 

aircraft industry to muffle the pure-tone emission of the aircraft powerplants. 

It should be noted that several, new types of airliners currently under 

developm'ent or in initial production arc being certified or will be certified, 

without having to sa.tisfy these noise-abatement requirements, because the 

above-mentioned recently adopted FAA certification regulations apply to 

"future designs" only. 

,Aviation trade jou'rnals have also reported, recently, that some airlines 

are planning to rework some of their older jet-propelled aircraft to extend 

their useful life without installing available "hush kits" to reduce their noise 

appreciably. 

It is important to bear in mind that the noise problem in a given geo-

graphic area depends substantially on specific local features, such as topog-

raphy, meteorological conditions, prevailing modes of aircraft operation, 

air-traffic-control problems, and the nature of human reaction to the im-

pingement of .drcl'a£t noise. 

While some improvements in noise reduction are theoretically possible 

,through changes in aircraft operation, the writer believes that practical 

limits are being reached and that the airlincs and the airline pilots in general 

are endeavoring to c~- operate within reason to do all that can be done without 

impairing the safety of flight. The writer is skeptical and senses a futility 

about the enactment of any measures, whether statutory or administrativ.t!, 

that might tend to inflict undesirable pressures on the airlines 01' their pilots 

to achieve noise abatement at a possible sacrifice in safety. The only im-

provements possible, in'the wl'iter's opinion, are those, which go to the 

source of the noiso, i. e., the aircraft powerplant. 
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II. PURPOSE OF THE PRESENT WOHKING PAPlm. 

The present working paper is intended to serve as a first step toward 

the determination of a threshold value of "noise", the attainment of which 

can be fairly regarded as proof of "damagingly loud noise." 

III. IS DISTANCE AN APPROPRIATE DAMAGE CRITERION? 

The distance separating a source of noise (aircraft or aircraft power-

plant) from the point of,observation (aggrieved property) does not necessarily . 
correlate with the intensity of the noise observed at the point of observation. 

1 .. Even at close range {less than 2,000 feetl. aircraft noise may not be 

truly intolerable or damaging. Two examples m.ay illustrate the point: 

a. Properties so situated along the extended centerline of a runway 

used for departures exclusively lie in the relatively quiet zone of 

the cardioid noise-pressure-level pattern; the noise thereat may be 

approximately ZO dB less than at equally distant' properties situated 

at a centerline azimuth of 30 to 60 degrees relative to the runway 

threshold. 

b. The existence of large obstacles. such as hangars. or other large 

buildings, between a property and the source of ,noisel can effec-

tively baffle the noise impingement. even if the distance is less than 

2,000 feet. 

In instances such as these. a distance-only criterion'might be unfair 

to a potential defendant andencou rage the introduction of oon

meritoI'bus claims at a great and hltile litigation expense to plaintiff 

and dcfcndar,t alike. 
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2. Even at a distance greatcl" than 2,000 fect, aircraft in flight beneath 

,a temperature inversion, between towel"jng hills, or above concave 

surface deprcs si.ons c",n infli.ct. objectiona):>le noise 011 the ground. 

In snch instances, the inclnsion of a restrictive distance clause-

such as, "and the mean dista"nce •••• averaged less than 2,000 £eet"-
" --

could place an unfair b.udcn on the owners of properties who, aside 

from the "and •••• distance" requirement, would be fully able to 

prove the existence of substantial noise by objective instrumental 

measurements and precise numerical calculations. 

IV. ARE COMMUNITY-PLANNING CRITERIA BASED ON 
STANDARDIZED NUMERICAL VALUES AN APPROPRIATE 
DAMAGE CRITERION? 

A previous study, performed by the writer in 1968 and 1969, in con-

nection with the establishment of an objective definition of the noise-intensity 

bounds of the noise easement sought by the Port of Oakland in Civil Action 

No. 343860 in the Superior Court Qf the State of California in and for the 

County of Alameda, has led the writer to the conclusion that community 

planning criteria based on standard noise values of "typical aircraft" and 

"typical modes of aircraft operation" are Ilot suitable as prima-facie 

evidence of actually prevailing noise in a given location. 

Fundamentally the difficulty resides in the application of average 

noise-level values produced by average operators of ~verage airplanes 

along nominal flight paths in flat terrain, and in wind-free weather with a 

close-to-standard atmospheric temperature distribution. 

From ~E.:. plaintiff's point of view. this may be inadequate, because 

a number of special circumstances may actually in.crease the noise exposure 
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of his property substantially above the nominul or average values, and re

buttal by the defendant is unfairly faciiit"ted by the pH,tection afforded him 

by the nominal or. average noise values on which th" standard charts arc 

based, regardless of how much mN'e intense the real noise situation measured 

by the phiintiff might be. 

F~ ~ dciendant's £011t of .':i~, there may be instances in which 

the nominal or standard values of noise have not been actually attained at the 

site of the subject property; in such instance, the defendant could be made 

liable for "textbook" values of noise, even though the act of presumably 

damagin& noise has not been committed in fact. 

Additionally, since the outcome of an inver se-condemnation proceed

ing might result in the eS.tablishment of a noise easement, it is suggested 

that noise bounds must be established lor said noise easement in such a 

manner that evidence can be adduced in snbsequent litigation on whether or. 

not, when (if so), and to what extent the easement so created may have been 

overburdened in a given locality as a result of the subsequent introduction of 

new~type aircraft, new powerplants. and/or new operating techniques. If 

officially- sponsored and certified test results are not yet available for the 

new noise environment, a complete set of measurements in standardized 

conditions (NOT necessarily at the aggrieved site) over a large ground area 

would be necessary in order to plot the average noise contour lines on which 

the community-planning criteria depend. 

More specifically, the time-honored ~omposite noise ratio (CNR) set 

forth in Ref. 1 has been found to be unsuitable because its. step-like system of 

~dditive and multiplicative factors can lead to an occa sional decreaso in CNR 

values when actual noise values are increased. This was established in 



c 

c 

c 

MaQ.rice A. Garbcll, Inc. 1714 Lake Street San Francisco, Cal 

Working Paper CLRC 70-1 -7- March 4, 1970. 

court in the above-cited Port of O~Ualld condemnati.on action and a motion 

to establish the CNR criterion defined in Ref. 1 as a measure of th, noise 

bounds of a noise easement was denied by the- court after hearing uncontra-

dieted testimony to that effect. 

The more recently FAA-approved noise-exp<:!~-forccast criterion 

(N)i;F) is free of the perplexities introduced by the stepwise increments in the 

CNR, but the NEF remains a community-planning criterion and cannot serve 

as a measure of actually prevailing noise intrusions and. hence. as a measure 

of the noise bounds of a noise easement, for the reasons stated hereinabove. 

V. THE TOTAL-NOISE-EXPOSURE (TNE) CONCEPT. 

!:.. History 

The total noise-exposure concept was developed during December. 1968, 

and early January. 1969, prior to and during the trial of Civil Action No. 343860, 

City of Oaklandv. ~~ Construction an.:! Minil2li Co •• ~. in the Superior 

Court of the State of California for the County of Al.,meda. The basic concepts 

were drafted and laid out by Maurice A. Garbell and Dariel Fitzroy, consul-

tants to defendant Utah Construction and Mining Co.; final details were con-

80lidated in several meetings between Mes 51'S. Garbell and Fitzroy and Mr. 

Dwight E. Bishop, the latter an Acoustical )i;ngineer with Bolt Beranek & 

Newman. consultants to the Port of Oakland. 

The present proposal is not wholly identical with the TNE specification 

but has been updated by the writer in the light of a recent draft resolution by 

the International Standards Organization and a proposed resolution currently 

being circulated among the member governments of the International Civil 

Aviation Organization (ICAO)· for early ratification and promulgation. 
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B. Introduc tion 

The purpose of the TNE concept is to define the actual noise exposure 

at any pOint of a land parcel and to describe the bounds of a nols.e easement 

in such a mann.er that an exees S ol"overburdening of such bounds can be 

established objectively by instrumental measurements and subsequent simple 

computation either by hand or by electronic computer, 

C. Definitions 

1. The ~ total of ~ noise intrusions caused by noise events at 

any point of a specified land parcel resulting from a specified activity (e.g., 

aircraft activities), is expressed in terms of "total noise exposure," herein-

after abbreviated "TNE". The total noise exposure, TNE, incorporates the 

following elements: 

(1) The highest perceived noise level of each noise event; 

(2) The number of noise events during a given daytime or night-

time per5.od; 

(3) The time duration of each noise event; 

and is calculated according to the procedure set forth)n Section D hereof. 

The term TNE constitutes a development of the earlier concepts desig-

nated as the. "Composite Noise Rating" or "CNR" described in Ref. I, and 

the "Noise Exposure Forecast" or "NEF" described in Ref. 2. 

TNE can be calculated from actuRl noise measurements and is not 

limited to the use of the average data presented in Refs. 1 and 2, or the 

particular aircraft types and presumable stage lengths adduced therein. The 

TNE is essentially more refinlOd than theCNR described in Ref. 1 and does 

not suffer from the numerical inconsistencies which impair the practical 
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usefulnes s of the GNR. , Yet, the T:i\lE is simpler in computation than the NEF 

through the grouping 01 noise events into noise-levd classes (instead of i,ndivid-

'ual summation) and throtlgh the omission of "pure tone" noise-level eoniponents 

which the authors regarded as too difficult and costly for an individual landowner 

to measure and which may be expected to become less significant as FAA certi-

{ication limitations incorporating the pure-tolle intellsities will oblige power-

plant designers and manufactl,rers to suppress high-pitched pure tones sub-

stantiall y. 

,For;" given combination of noise-producing ab'craft and a given number 

of aircraft operations at a: given airport. the numerical value of the TNE 

correlates with those of the CNR and NEF. TNE differs pasically from 

CNR {Ref. I) and NEF (Ref. 2) through the ability of an observel' to ascertain 

the TNE at a given time and at a given location. whereas CNR and NEF can 

be computed only from standardized and officially sanctioned average values. 

TNE describes the noise exposul'e as it actually exists at a given location 

and at a specified tim~; CNR and NEF provide a forecast of what the noise 

exposure is likel.y to be at a given location, assuming certain standardized , 

values of noise levels and frequency and durations of anticipated noise events. 

2. Perceived noise levels are defined and calculated in accordance 

with Ref. 3. The noise-measurement technique must meet the requirements 

of Ref. 4. Perceived' noise levels are quantitatively expressed in perceived 

noise decibels (PNdB). 

It is recognized that certain simplified noise measurements may be 

considered as satisfactory estimators of,the cai.culated perceived noise level 

for the specific purpose of the TNE as a measure of the bounds of a nol se 

easement. Therefore, the use of the N-wcighted sound'level (Refs. 5 and 6) 
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with the addition 6f 7 decibel-like units is considered as an acceptable 
! , 

mea6~re of the perceived noise levels of turbojet, turbofan, and propellel'-

driven aircraft and thcir powerplants in current and anticipated operation 

on California aj r ports. 

However, the TNE values stated in the present specification are based 

on the perceived noise levels calcubted in accordance with Ref. 3, except 

that the quantity: 

"decibels measured by an N-weighted sound-level 
meter, (dEN or dBD) plus 7" 

may be substituted therefor at the election of the moving party. 

3. "Daytime" and "Nighttime". as these terms appear in the calcu-. 
• 

lations of TNE set forth in Section IV hereof, are defined as follows: 

Daytime: The time period from 07:00;01 through 22:00:00 
local time; 

Nighttime: The time period from 22:00:01 through 07:00:00 
local time; 

where the reference time is the time of the occurrence of the 
highe.st perceived noise level {or the highest dBN reading}. 

4. The number .2i. operations ~ daytime (0700-2200) and nighttime 

(2200-0700) shall be substantiated by evidence of direct observation and may 

be supported by published schedules of airline operations, air traffic records 

maintained by the airport. or the Federal Aviation Administration (FAA) • 
. 

The observations shall be performed 011 two separate days, seven days 

apart (on the same day of the week). This provision is intended to eliminate 

the possibility that an emergency or abnQrmal operations occurring at a 

greater-than-weekly interval be employed to raise the apparent level of 

noise intrusion to the disadvantage of ~he defendant; yet it is designed to 
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take into account the regular peak levels of aircraft operations on certain 

days of the week (usually Friday and Sunday). 

E.. The time duration of each noise event, in seconds, begins when a 

noise signal first exceeds a revel of' 10 PNdB below its maximum perceived 

noise level and ends when the same noise signal last falls below a level of 

10 PNdD ,below the maximum perceived noise level. * 
When the time dUl'ation of a noise event exceeds 15 seconds, the TNE 

shall be adjusted therefor as shown in Section D hereof. 

6. The value of TNE used as a substantiation of a claimed quantum 

of noise shall be the average of the two observation periods. 

D. Calculation Proce'dure 

The total noise exposure, TNE, at any point of the subject property 

shall be determined separfte~y for a daytime period and separately for a 

nighttime period, as foll~!S: ',', . 

1,. The perceived noise levels shall be calculated from measurements 

as specified in Re!. 3, or by the addition of seven units to the sound-pressure

level reading on an N-weighted sound meter (in terms of dDN or dBD), at the 

election of the moving party. The greatest value of the perceived noise level 

at anyone moment of time during a given noise event shall be employed in all 

further calculations herein • 

. 2. For each noise event having a time duration t in excess of fifteen 

(IS) seconds, the quantity 10 log (t/15) shall be added to the calculated 

lie The signal should be smoothed with' an indicating device having an 
averaging time of 0.3 seconds, or greater, or corresponding to the "FAST" 
setting of a standard sound level motel'. 
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perceived noise level. where the term "log" signifies the five-place logarithm 

to base ten. The resulting sum shall be termed the "duration-corrected per-, 

ceived noise level" and shall be designated P'NL(dj. 

3. ,The noise events of the l'espective observation period shall be 

grouped in the following i classes according to their PNL{d) values. as 

follows: 

(i-I) 

(i-2) 

83 through 87 PNdB; 

88 through 92 PNdB; 

etc. 

mean PNL(d): 85 PNdB; 

mean PNL(d): 90 PNdB; 

4. The number of noise events comprised in each class "i" is entered 

in column (a) of Table 1 for daytime events (Ndi) and in column (fl of Table 

I for nighttime events (Nni ). respectively. 

The quantity 10 log Ndi is entered in column (b) for daytime events 

,and the quantity 10 log Nni is entered in column (g) for nighttime events. 

where the "log" function shall be the five-place logarithm to base ten. 

For each class "i" of noise events. the sum of the mean duration-

corrected perceived noise level for that class "i". namely PNL(d)i' and the 

quantity 10 log Ndi from column, (b) is entered in column (c). and the sum 

of the mean duration-corrected perceived noise level for that same class 11 i ", 

namely PNL(d)i' and, the quantity 10 log Nni from column (g) is entered in 

column {hl. 

i. The total noise exposure. TNE. is determined from the following 

equation: 
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for daytime 

for nighttime 

where the antilog function is the antilogarithm to base ten. The step-by- step 

determination of. the total noise exposure, TNE. is mai:le as follows: 

5-a. For each class" i ", divide the entry in column (c) of Table I by 

ten and enter the result in column (d) for daytime; divide each entry in 

column (h) by ten and enter theresult in column (il for nighttime. 

5-b. Obtain the antilogarithm of each entry in column (d) and enter 

the result in column (e) for daytime; obtain the antilogarithm of each entry 

in column (i) and enter the result in column (j) for nighttime. 

SOc. Add the entries in column (e) for daytime; add the entries in 

column (j)' fur nighttime. 

5-d. Obtain the logarithm of the sum obtained in column (e) and 

multiply it by ten; the number thus obtained is the magnitude of the total 

daytime noise exposure, TNEday' 

5-e. Obtain the loga.rithm of the sum obtained in column (j) and 

multiply it by ten; the number thus obtained is the magnitude of the tota.l 

nighttime noise exposure, TNEnight' 
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VI. SUGGESTED THRESHOLD VALDIGS FOR TNE AND PNL. 

,It appears desirable to provide a threshold value each for the total 

noise exposure (TNE) during an entire daytime or nighttime period and for 

the perceived noise level (PNL) Oi;H)Y One nois~ event during such a period. 

The write r 5 ugge st" the following value s a s an initial orde r· of-

magnitude estimate of a desirable set of values of the total noise exposure 

(TNE) and of the perceived noise level (PNL) of any olle noise event, to 

serve as prima-facie evidence of litigable taking: 

2.. A TNE, during daytime, equal to or exceeding ONE HUNDRED .~ 
AND TWENTY (120) TNE UNITS at any point of the subject property. ~ 

2. The occurrence of anyone noise event, during a daytime period, 

equal to or exceeding a perceived noise level of ONE HUNDRED AND FIVE 

(105) PNdB, at any point of the subject property. 

.~ 

l. A TNE, during nighttime. equal to or exceeding ONE HUNDRED ~ 

AND TEN (110) TNE UNITS at any point of the subject property. / 

4. The occurrence of anyone 'noise event, duri.ng a nighttime period. 

equal to or exceeding a perceived noise level of NINETY -FIVE (95) PNdB. 

These numerical values are intended as a tentative basis of discussion 

and require verification against recent noise-damage ,decisions and prevail-

ing current practices at major airports having effective noise-control procedures. 

The writer is kecnly aware of thc difficulty of avoiding excessively low 

values which could encourage a flood of not- so-meritorious suits, while the 

selection of an excessively high set of values could frustrate the intent of. i 

J 
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the contemplated pre~lllnption and. sel've to perpetuate the present double-trial 

system - first befol'c the judge. then, if prevailing before the judge, before 

the jury. 

By way of comparison. the current maximum perceived noise level 

permitted in the residential areas nearest the London International Airport 

15.110 PNdB, and the current PNL value beyond which the Port of New York 

Authority has taken action, including legal action, against an offending air-

craft operator is a "composite maximum PNL" of 112 PNdB. The two 

values are virtually identical, since London uses the highest value of the 

PNL at any given point in time. whereas the Port of New York Authority 

prescribes the use of the individual peak value of the sound pressure level 

of each respective frequency-octave band. and then composes the individual 

peaks into a single composite PNL vahle. even though the individual peaks 

may be fractions of a second or even seconds apart. under the assumption 

that the human ear contracts such rapidly following frequency-band-octave 

peaks into a. single peak of annoyance. 

(References follow on Page 16) 

(Tabh>, I on Page 17) 

RespectfLllly subhlitted, 

./ ttrGt-{'0jl-( »..;#044 
Maurice A. Garbell 
President 

• MAURICE A. GARBEiLL, INC. 
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