1/27/70
Memorandum TO-15

Subject: Time Within Which Motion for New Trial Must Be Made
Henry F. Walker, Los Angeles attorney, has directed the Commission's

attention to the recent decision of Desherow v. Rhodes (copy attached).

His letter is reproduced as Exhibit I (pink} attached.. He has called

this decision to our attention becsuse the statute involved in the Desherow
case was enacted upon Commission recommendation. He believes that it 1s
now uncertain as to the date upon which the trial court grants = new trial

motion when the order is not signed by the judge.
The pertinent portion of Section 660 provides:

660. . .

Except as otherwise provided in Section 12a of this code,
the power of the court to rule on a motion for a new trisl
shall expire £0 days from and after the mailing of notice of
entry of judgment by the clerk of the court pursuant to Sec-
tion 664.5 or 60 days from and after service on the moving
party by any party of written notice of the entry of the
Judgment, whichever is earlier, or if such notice has not
theretofore been given, then 60 days after filing of the
notice of intention to move for s new trisl. If such motion
is not determined within said pericd of 60 days, or within
sald period as thus extended, the effect shall be a denial of
the motion without further order of the court. A motion for
& new trial is not determined within the meaning of this sec-
tion until an order ruling on the motion (1) is entered in the
permanent minutes of the court or (2) is signed by the judge
and filed with the clerk. The entry of a new trial order in
the permanent minutes of the court shall constitute a deter-
mination of the motion even though such minute order as entered
expressly directs that a written order be prepared, signed and
filed. The minute entry shall in all cases show the date on
which the order actually is entered in the permanent minutes,
but failure to comply with this direction shall not impair the
valldity or effectiveness of the order. [Fmphasis supplied.]

We suggest that you read the decision and Mr. Walker's letter and then
determine whether you think a problem exists that merits study. The soluticn

outlined below appears to be a simple one.
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Mr. Walker suggests that the Commission consider revising Section 660
in the same way that Section 581d (dismissal of action ordered by court
shall be "in the form of a written order signed by the court and filed in
the action” rather than "entered upon the minutes thereof, or by a written
order signed by the court and entered or filed in the action") was amended
in 1963. If this suggestion were adopted, the pertinent porticn of Sec-
tion 660 would be revised to read substantially as follows:

A motion for a new trial is not determined within the meaning of

this section until an order ruling on the motion ¢{%j}-is-entered

iR-the-peFEAReRt -Rinubes ~of ~bhe-eourt-a¥-{P) is signed by the

Judge and filed with the clerk. . . .

It should be noted that the Commission hes no authority to do anything
about this problem since we are no longer authorized to study it. However,
if cur resclution giving us suthority to study minor problems of civil
practice and procedure is adopted, we could then work on this matier. We
do not believe that the problem is one that would merit a separste request

for authority to study it.

Respectfully submitted,

John H. DeMoully
Executive Secreteary
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it wight be that the Commission may
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Hexpry F. WaLrLkur
ATTORNEY AT LAW -
B8 SOUTH FLOWEN STREET-SUITE B80S
Los AWGELES, CALTFORNTA S0O0LY
MADISON B-4241

January 22,I1970

California Law REVLSion Comm1531on
School of Law =

Stanford University '

Stanford, California, 94305

'Gentlemen'

Your attentlon is called to the recent decision
of Desherow v. Rhodes, ‘1 Cal.App.3d 733, in which the Sup~
reme Court denied a petition for hearing on January 13th,
1970, :

' The dec181on, it is believed, renders it now im-
practicable to determine the date upon which a trial court
has granted a new trial motion by minute order, i.e., the

B date upon which such a minute order was entered 1n the

"permanent mimites' of the court.

In recommending needed legislation, which subse-
quently was adopted, it was stated (Recommendation and
Study Relating to Effectlve Date of an Order Ruling on a
Hot1ogs§or a New Trial, 1 Cal. Law Revision Cam Rep., K-1,
at K- '

"This statute would require for the granting
of a new trial that one or the other of two easil
identified actions actions take place within the 60-day
period: actual entry of an order in the permanent min-
utes or the signing and £iiing of a written order. . ."
(Fmphasis added ) .

CIn view of this declsion bg the Court in Desherow,
elieve additiona
change is needed such as to make signing and filing of a

. written order the means of granting a new trial (so that
* the date will be certain), similar to that which was done

by the 1963 amendment to section 581d, C.C.P.
Very truly yéurs ,

Henry F. ﬂglker
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THOMAR F, VITEARD ' ATTOANEYS AT LAW
JOMM H. TALLETT A0 PINE STNEKY

BAN FRANCISCO, CALIFORMNIA. B4104

March 2, 1370

California Law Revision Commission
School of Law - Btanford Univarsity
Stanford, California 94305

Gentlemen:
erse Condemnation rer noise e

I wish to thank you for the opportunity of express views

as »n attorney representing & number :!! 1m.1:§z3m by
aircraft noise damsge at useting last held by your Commission
in 8an Francisco. o

Permit me v briefly to comment conc proposed legisla-
tion in this field of law. Preliminarily, I would like to
teiterate view that an attempt to frame legislation for
sircraft noise damage which is premised . '
in vhatever context, will be extremaly difficult, orms no
only of clarity but in uthmr.tmtoml limitations.

1 would rather propose that the ssion attempt to draft
proposed legislation which provides for prima facis liability
in terms of distance emanating from the threshhold of airport

runways, -

The Federal Aviation Agency has made an exhaustive study of
runvay lcg‘tlirr renents for d:sort des which is set
- forth in ' sory circular 150/532 -4, effective April
5, 1965, and reprinted May 26, 1966. The simple se of
these requirements is to determine the mmber of linear feet
of runway required for maximum landing or takeoff weights of
different types of aircraft. Large turbofans and turbojets,
- which create the type of noise normally found objectionable,
raquire runways in excess of 6,000 linear feeot.

Secondly, the most suthoritative published end acceptable tech-
nical reports on land use plamning relating to aircraft noise,
prepared by Bolt, Baranek & Newmmn, Inc., of which your Commission,
I am sure, is fuily aware, has detarmined perceived noise level
contours for turbojet and turbofan aircraft, indicating the
decibel readings for such aircraft at various distances from

the threshhold of the runway. - S
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Quite simply, I would propose that the draft of proposed
1eiislation provide for prims facle liability for alrcraft
noise damage for a linear distance and width from the thresh-
hold of the runways (in excess of 6,000 feet). The specific
width and linear distance would be based upon the evidence
glven your Commission by noise experts, who would recommend .
whether noise level contours as indicated in the study of Belt, -
Bersnek & Newman, Inc,, at decibel readings of 90, 95, 100, or
any other figure, should be the basis for the adoption of the
particular measurement, In other words, the legislation as
drafted would provide for prima faclie liability for airports
operating aircraft on runwaye in excess of 6,000 feet in length,
for & linear distance from the threshhold of said runwaey of X
feet, for a width of Y feet. The prima facie liability set
forth in the statute should not preclude. the possible liability
of aircraft creating noilse ocutside of the established statutory
nolse zone, but such other claims would not be favored with the
presumption of liability,

Attached is a copy of perceived noise level contours for civil
and military landings of turbofan and turbojet sircraft, which
1is page 35 of the 1964 study of Bolt, Beranek & Newman, Inc,

For the sake of brevity, the comments contained herein iovolve
certsin obvious oversimplifications, This letter is intended
only as a suggestion to the Commission that it change its
direction from attempting to draft a statute involving noise
saasurements as its basis, and shift to the drafting of a
statute which sets forth specific distances from runways of
established or greater lengths,

1 shall attempt to be present on March 6, 1970, to elaborate
briefly on these viewg, 1f permitted,

Sincersly yours,

o,
rr - rd
f o -
(/Eéfi;, &ij? S e
%?ﬂ; D. Rogers

JDR:pb
Enc,
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~Working Papex CLRC 70-1

A Thrushold Quantum of Noise as a Pasis for a

A Rt — . —— —

Rebutiable Preswrnption Relative to a Claimed

Diminution of Property Value Attributable to Aircraft Noisc.

A proposal for a rebuttable presumption of liability fo-r possible
incorporation in a California statute, contained in Memorandum 69;-133
of the California Law Revision Corx;amisslion (CLRC), includes 2 recom--
mendation that the contemplated statute establish a standard for cases
wé,rranting compensation and that the standard be based on the quantum.
of noise impinging upon a property which is the subject of an inverse-

" condemnation action as a result of aircraft or aircraft power-plant
operation.

The présent working paper provides fundamcnta} considerations
aﬁd an analysis of noise concepts and proposals which, it is hoped, may
be helpful in establishing a practicable standard fair to both sides of an

aircraft-noise action in inverse condemnation,
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1. FUNDAMENTAL.TECHNIGAL GONSIDERATIONS.

Existing turbojet and turbofan aircraft produce broad-—frequencY-band
noise issuing from the engine mechanism, the compresssr, the turbine, the -
hy-—Pasé fan {if any), énd the exhaust jet, acqampanied by rarrow-band or
"pure" tones issuing from some of these noise sources.

The intensily of noise or noise pressore level {(NPL) ismeaspred by
objective instruments and is expressed in units of decibels (dB. Apn increase

"of 3 dB expresses the doubling of the noise pressure level,

The subjectlively ;;e'rCeivcd nuisiness level (FNL) of a given poad-band
noise, derived from scrupulously conducted sﬁrveys of the expresse. opinions
of presumably typical individuals, is oblained by sumrﬁing up a'pproprigeiy

. weighted objectively measured noise levels of the various frequency banc.

involved in a given noise and is expressed in units of perceived-noise decii g

{PNAB). An increase of 10 PNAB is generally perceived by presumably typice
individuals as a doubling in the neisiness of a noise.

The effre;:;tive perceived neoise Ievei {EPNL} of a b'road;band noise -
accompanied by one or more '"pure" or discrete~frequency tones, con.upris-
ing noise events of various individual durations, is obtained by adding to the
‘perceived nci.sé level terms expressing the contribution of the discrete-
frequency tones and a duration correction for each noise event that exceeds

z specified threshold duration. The measure of the effcctive perceived noise

level is another decibel-like anit, termed the effective p_c_:rc:‘eijzed noise
decibel (EPNdAB}, |

Recently adopted regulations of the Federal Aviation Administration
relative to the airworthiness certification of Iuturc—; ai'rcraft designs are

based on the EPNL. The numerical criteria underlying the FAA require-

ments are stated in terms of specified numerical values in enits of EPNdB,
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The iﬁcluéion by the Fed(_:rai Aviation Admiﬁistration& in its recently adopted
regulations, of the discrete-frequency tones in the EPNL, helps to urge the
aircraft industry teo mufilé the pure-tone emission of the.airt:raft pow¢rplants.

It should be noted that several new tyfes of airliners currer;tly under
development or in initial production are being certified or will be certified
without having to satisfy these noise~abatement requirements, because the
above~mentioned recentl;,r adopted FAA certification regulations apply to
"future designs' only.

Aviation trade journals have alse reported, recently, that some airlines
are planning to rework some of their older jet-propelled aircraft to extend ‘
their useful life without installing available "hush kits" to reduce their noise
a.ppreciably.

It is im#ortant toc bear in m.ind that the noise preblem in a given geo-
graphic area depends substén‘cially on specific local features, such as topog-
raphy, meteorclogical conditions, prevailing modes of aircraft operation,

air-traffic-control problems, and the nature of human reaction to the im-

pingement of aircraft noise.

While some improvements in noise reduction are theoretically possible

‘through changes in aircraft operation, the wriler believes that practical

limits are being reached and that the airlincs and the airline pilots in general
are endeavoring to co-operate within reason to do all that can be done without
impairing the safety of flight. The writer is skepticai' and senses a futility
about the enactment of any Iﬁeasures, whether statutory or administrative,
that might tend to inflict uﬁdegirablc pressures on the ajirlines or their pilots
to achieve noise abatement at a possible ;sacrifice in safety. The only im-
provements possible, in the writer's opinion, are those which go to the

source of the noise, i.e., the aircraft powerplant.
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li. PURPOSE OF THE PRESENT WORKING PAPER.

The present working paper is intended {o serve as a first step toward
the determination of a threshold value of "noisc'. the attainment of which

can be fairly regarded as proof of "damagingly loud noise."
II. IS DISTANCE AN APPROPRIATE DAMAGE CRITERION?

The distance separating a source of noise {aircraft or aircraft powef-
plant) from the point oi,o‘bservation {aggrieved propcerty) does not necessarily
correlate with the intensity of the noise ohserved at-the point of observation.

1. Even at close range (less than 2,000 feet), aircraft noise may not be
truly intolerable or damaging. Two ex#n;ples may illustrate the point:

a. Properties so situated along the extended centerline of a runway

used for departures exclusively lie in the relatively quiet zone of
the cardioid noise-pressure-level pattern; the noise thereat may be
é.pproximately 20 4B less than at equally distant properties situatéd
at a centerline azimuth of 30 to 60 degrees relative fo the runway
threshold,

b. The existence of large obstacles, such 2s hangars or other large

buildings, between a property and the source of noise can effec-
tively baffle the noise impingement, even if the distance is less than

2,000 feet.

In instances such as these, a distance-only criterion might be unfair

to a potential defendant and encourage the introduction of non-

C. meritorbus ¢laims at a great and futile litigation expens‘er to plaintiff

and defendant alike.
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2. Even at a distance grealer than 2,000 {eet, aircraft in flight beneath
a temperature inversion, between towering hills, or above concave
surface depressions can inflict objectionable noise on the ground,

In such instances, the inclusion of a restrictive distance clause -
such as, "and the mean dist-a'nce vena averagerd less than 2,000 feet''—
could place an unfair burden on the owners of propertics who, aside
from the "and .... distance" requirement, would be fully able to
prove the existeﬁce of substantial noise by objective instrumental

measurements and precise numerical calculations.

IV. ARE COMMUNITY-PLANNING CRITERIA BASED ON
STANDARDIZED NUMERICAIL VALUES AN APPROPRIATE
DAMAGE CRITERION?

+*

A previous study, performed by the wfiter in 1968 and 1969, in con-
nection with the establishment of an objective definition of the noise-intensity
honndé of the noise easement sought by the Port of Gakland in Civil Action
No. 343860 in the Superior Court of the State of California in and for the-
County of Alameda, has led the writer to the conclusion that community
planning criteria based on standard noise values of "typical aircraft’ and
Utypical modes of aircraft operation' are not suitable as prima—facie
evidence of actually prevailing noise in a given location.

| Fundamentally the difficulty resides in the application of average
noise-level values produced by averalnge operators of average airplanes
along nominal flight paths in flat terrain, and in wind—lfree weather with a
close-to-standard atmospheric temperature distribution. |

From the plaintiff's point of view, this may be inadequate, because

a number of special circumstances may actually increase the noise exposure
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of his property substantially abrcwe the nominal or average values, and re-

buttal by the defendant is unfairly facilitated by the g;rotaciion afforded him

by the nominal or average noise values on which the standard charts are

baslcd, regardiess of how much more intensc the real noise situation measured

b); the plaintif{ might be.

From the defendant's point of view, there may be instances in which

the nominal or standard values of noise have not been actually attained at the
~ site of the subject property; in such instance, the defendant could be made
liable for *'textbook! values of noise, even though the act of i:»resuz;nably
damaging noise has not been committed in fact.
Additionally, since the outcome of an inver se-condemnati‘on proceed~
C . - ing might result in the establishment of a noise easement, it is suggested
that noise bounds must be established [or said noise easement in such a
manner that evidence can be adduced in subsequent litigation on whether or
b not, when (if so}, and to what extent the easement so created may have been
overburdened in a given locality as a result of the subscquent introduction of
‘new-type aircraft, new powerplants, and/or new operating techniques. If ~
officially~sponsored and certified test results arc not yet available im.- the
new noise environment, a complete set of measurements in standardized
conditions {NOT nccessarily at the aggrieved site) over a large ground area
would be ncc-essary in order to plot the average noise contour lines on which
the communily-planning criteria depend.

More specifically, the time~honored composite noise ratic {CNR) set

" forth in Ref. 1 has been found to be unsuitable because its step-like system of

additive and multiplicative factors can lead to an occasional decrease in CNR

wvalues when actual noise values are increased. This was established in
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court in the above-cited Pert of Oakland condenmmation aclion and a rnotion
to establish the CNR criterion defined in Ref. 1 as a measure of thg noise
bounds of a noise easement was denied by the -court afier hearing uncoﬁtra-
dicted testimony to that effect.

Theé more recently FAA-approved noisc-cxposare-forccast criterion

{(NEF) is free of the perplexities introduced by the étepwise increments in the
CNR, but the NEY¥ remains a c:ofrlmu:1ity?plan11ing criterion and cannot serve
as a measure of actually prevailing noise intrusions and, hence, as a measure

" of the noisc hounds of a noise casement, for the reasons stated hereinabove.

V. THE TOTAL-NOISE-EXPOSURE (TNE} CONCEPT.
A. History
The total noise-exposure concep:«t was developed during December, 1968,
and early January, 1969, prior to and during the trial of Civil Action No. 343860,

City of Oakland v. Utah Construction and Mining Go., et al., in the Superior

Court of the State of California for the County of Alameda. The basic concepts
were drafted r-;md laid out by Maurice A, Garbell and Dariel Fitzroy, c-bnsul-
tants to defendant Utah Construction and Mining Co.; final details were con-
solidated in several meetings between Messrs. Garbell and Fitzroy and Mr.
Dwight E. Bishop, the latter an Acoustical Engincer with Bolt Beranek &
Newman, consultants to the Port of Qaldand. |
The present preposal is not wholly identical with the TNE specification

" but haz been updated by the writer in the lipht of a rec.-ent draft resolution by -
the International Standards Organization and a proposecd resolution currently
being circulate-d among the member governments of the International Civil

Aviation Organization {(ICAO) for early ratification and promulgation.
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B. Introduction
The purpose of the TNE concept is to define the actual noise exposure
at any point of a land parcel and to de‘scribe the bounds of 2 noise gasement
in such a manner that an excess or overburdening of such bounds t;.an be
estab}.ishéd ocbjectively by instrumental measurements and subsequent simple

computation either by hand or by electronic computer.

C. Defintions

1. The sum total of the noise intrusions caused by noise events at

any point of a specified land parcel resulting from a épe_cificd activity {e.g.,
aircraft activities), is expreésed in terms of "total noise exposure,” herein-
C _ after abbreviated "TNE". The total noise exposure, TNE, inqorporateé the
following elements: ‘
(1} The ,;nighest perceived noise level of each noise event;
(2) The number of noise événts during a given daytime or night-
time period; |

(3) The time duration of each noise event;

Vand is calculated aécord;‘mg to the procedure set forth in Section D hereof.
The termx TNE constitutes a development of the earlier concepts desig-
nated as the "Composite Noise Rating” or "CNR' described in Ref. 1, and
the "Noise Exposure Forecast" or "NEF!" described in Ref. 2.
TNE can be calculated from actunl noise measuf‘ementé and is not
limited to thé use of the average data presented in Refs. 1 and 2, or the
C . particular aircraft types and presurnable stage lengths adduced therein. The
TNE is essentially more refingd than the CNR describe_d in Ref. 1 and docs

not suffer from the numerical inconsistencies which impair the practical
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usefulness of the CNR. Yet, the THE is airﬁpler in computation than the NEF
through the grouping of noise events into noise-level classes {instead of individ-
-ual summation) and through the omission of “'pure tone" noise-.level componelnts
which the authors regarded as too difficult and costly for an individual landowner
to measure and which may be expected to become less significant as FAA certi-
fication lirnitations incorporating the purc-tonc intensities will eblige power-
élant designers and manifacturers to suppress high-pitched pure tones sub-
stantially.
For a given combination of noisc-producing aivcraft and a given number
of ai?craft operations at a given airport, the numerical value of the TNE '
correlates with those of the CNR and NET, TNE differs basically from
CNR {Ref.l) and NEF (Ref, 2} through the ability of an obs,ervc.r to ascertain
the TNE at a given time and at a given location, whercas CﬁR and NEF can
be computed only from standardized and ofiicially sanctioned average values.
TNE describes the noise exposure as it actually exists at a given location
and at a specified time; CNR and NEF provide & forecast of what the noise
exposure is likely te be al a given location, assuming certain stapdardized

values of noise levels and frequency and durations of anticipated noise events.

2. Perceived noise levels are defined and calculated in accordance

with Ref. 3. The noise-measurement technique must meet the requirernents
of Ref, 4. Perceived noise levels are quantitatively expressed in perceived
ﬁoisa decibels (PNdB). .

It is recognized that certain simplificd noise measurements may be
considered as satisfactory estimafors of the calculated perceived noise level
for the specific purpose of the TNE as a measurce of the bounds of a noise

easement. Therefore, the use of the N-weighted sound level (Refs. 5 and 0)
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with the addition of 7 decibel;like anits is coﬁsiﬁered as an acceptable
measgi‘e of the perceived noise levels of turbojet, turbofan, and propeller-
driven #ircraft and their powerplants in current and anticipated operation
onVCaliforni.a airports. |

Hm;vcver, the TNE values stated in the present spe.cification are based
on the perceived noise levels calculated in accordance‘ with _Ref. 3, except
that the quantity:

"decibels measured by an N-weighted sound-level
meter (dBN or 4BID) plus 7"

may be substituted therefor at the election of the moving party.

3. "Daytime'" and "Nighttime", as these terms appear in the calcu-

lations of TNE set forth in Section IV hereof, are defined as foll'ows:.__ '

 Daytime:  The time period from 07:00:01 through 22:00:00
local time;

Nighttime: The time period from 22:00:01 through 07:00:00
local time; o ' '

where the reference time' is the time of the occurrence of the
highest perceived noise level {or the highest dBN reading].

4. The number of operations per daytime (0700-2200) and nighttime

(2200—~0700) shall be substantiated by evidence of direct observation and may
be supported by published schedules of atrline operations, air traffic records
maintained by the airport, or the Federal Aviation Administration {FAA),
The obser';'ations shall be performed on two sep;arate days, seven days
apart {on the same day of the week). This provision is intended to eliminate
the possibility that an emergency or abnqrmél operations bccurring at a
greater-.than-wcekly interval .be ‘employed to raise the apparent level of

noise intrusion to the disadvantage of the defendant; yet it is designed to
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take into account the regular péak levels of aircraft ope-rations on certain

days of the week {usuzlly Friday and Sunday).

5. The time duralion of each noise event, in seconds, begins when a
noise signal first exceeds a level of 10 PNAB below its maximum perceived’
noise 1ev.e1 and ends when the same noise signal last falls below a.l level of
10 PNAB below the maximum perceived noise level. * |

When the time duration of a noise event exceeds 15 seconds, the TNE

- ghall be adjusted therefor as shown in Section D hereof,

6. The value of TNE used as a substantiation of 2 claimed quantum

of noise shall be the average of the two observation periods.

D. Calculation Procedure

The totai noise expcsure,' TNE, ai any point of the aui:ject property
shall be determined scpargtely for a daytime period an.d separately for a
nighttime period, as iollc;ws: ‘

'__I_. Tlielpcrceived noise levels sha‘.H bé calculated ffom measurements
as specified in Ref. 3, or by the addition of seven units to the sound-pressure-~
level reading on an N-weighted sound meter {in terms of dBN or dBD}, at the
glection of the moving party. The gréatest value of the perceived noise level

at any one moment of time during a given noise event shall be employed in al}

further calculations herein.

"2. For each noise event having a time duration t in excess of fifteen

{15} seconds, the quantity 10 log {t/15) shall be added to the calculated

* The signal ghould be smoothed with an indicating device having an
averaging time of 0.3 seconds or greater, or corresponding to the "FAST"
selting of a standard sound level meter.
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perceived noise level, where the term "log' signifies the five-place logarithm
to base ten. The resulting surn ghall be termed the "duration-corrected per-

ceived noise level"” and sbhall be designated PNL{d).

3. The noisc.events of the 1-s;épective observation period shall be
grouped :{n the following i classes according to their PNL{d) values, as
follows:
| (i-1) 83 through 87 PNdB; mean PNL(d): 85 PNdB;

(i-2} 88 _thrpugh 92 PNdB; mean PNL(d): 90 PNdB;

T oetc. ' .

4. The number of noise events comprised in each class "i' js entered
in column (a} of Table I for daytime events {Ng;) and in column (f} of Table

I for nighttime events (N respectively.

ni)'

The quantity 10 log Ny; is entered in column (b) for daytime events

and the quantity 10 log N,; is entered in column {g) for nighttime events,

where the "log" function shall be the five-place logarithm to base ten.
For each class "i" of noise events, the sum of the mean duration-

corrected perceived noise level for that class "i", namely PNL{d};, and the

- quantity 10 log Ny from column (b} is entered in column {c}, and the sum

of the mean duration-corrected percaived noise level for that same class "i",

namely PNL(d)i » and the quantity 10 log N . from column (g) is entered in

column {h).

E_. The total noise exposure, TNE, is determined from the following

equation:
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-

{ PNL{d}; + 10 log Nai } :
' for daytime

- TNE = 10 log E antilog
i 10

-

and
( PNL{d); + 10 log N,; )

10

for nighttime

TNE = 10 log z antilog
i

where the‘antilog function is the antilogarithm to base ten. The step-by-step

determination of the total noise exposure, TNFE, is made as follows:

5-a. For eachclass "i", divide the entry in column (c) of Table I by

ten and enter the result in column (d) for daytime; divide each entry in

column {h) by ten and enter the result in column {i} for nighitime,

5-b, Obtain the antilogarithin of each entry in column {d) and enter
the result in column (e} for daytime; obtain the antilogarithm of each entry

in column (i} and enter the result in column {j) for nighttime.

5.c. Add the entries in column {e) for daytime; add the entries in

column {j} for nighttime.

5-d. Obtain the logarithm of the sum obtained in column {e] and
multiply it by ten; the number thus cbtained is the magnitude of the total

daytime noise exposure, TNEday'

5-e. Obtain the loga.fitlxm of the sum obtained in column {j) and

multiply it by ten; the naraober thus obtained is the magnitude of the total

C | nighttime noise exposuare, TNEnight .
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VI. SUGGESTEYD THRESHOLD VALUES FOR TNE AND PNL.

It appear.s desirable to provide a threshold value each for the total

noise exposure (TNE) during an entire daytime or nighttime period and for -

- the perceived neise level (PNL) of any one neise event during such a period.

The writer suggests the following values as an initial order-of-
magnitude estimate of a desirable sct of valucs of the tolal noise exposure
{(TNE) and of the perceived noise level (PNL) of any one noise event, to

serve as prima-facie evidence of litigable taking:

1. A TNE, during daytime, equal to or exceeding ONE 'HUNDRED
AND TWENTY (120) TNE UNITS at any point of the subject property.

_{ .

2. The occurrence of any one noise event, during a daytime period,
equal to or exceeding a perceived noise level of ONE HUNDRED AND FIVE -

{105} PNdB, at any point of the subject property,

/

3., A TNE, during nighttime, equal te or exceeding ONE HUNDRED

A\

4. The occurrence of any one noise event, during a nighttime period,

equal to or exceeding a perceived noise level of NINETY-FIVE (95) PNdB.

These numerical values are intended as a tentative basis of discussion
and require verifircation against recent noise-damage '-decisions and prevail-
ing current practices at major airports having effective noise-control procedures.
The writer is keenly aware of the difficulty of avoiding excessively low
values which could encourage a flood of not-so-meritorious suits, while the

eelection of an excessively high set of values could frustrate the intent of .
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the contemplated presumption and serve to perpeluate the present double-trial
system - first before the judge, then, if prevailing before the judge, before
the jury.

By way of comparison, the cprrent maximum perceived noise level
permitted in the residential areas nearesi the London International Airport
i5.110 PNdB, and the current PNI: value beyond which the Port of New York
Avthority has taken action, including legal action, against an offending air-

craft operator is a 'composite maximum PNL'" of 112 PNdB. The two -

values are virtually identical, since London uses the highest value of the
PNL at any given point in time, whereas the Port of New York Authority
prescribes the use of the individual péak value of the sound pressure level
of each respective frequency~octave band, and then composes the individual
peaks into a single composite PNL value, ev.cn though the individual peaks
may be fractions of a second or even seconds apart, under the assumption
that the human ear contracts such rapidly following frequency-band-octave

peaks into a single peak of annoyance.

{References follow on Page 16)

[(Table I on Page 171)

Respectfully submitted,

/ﬂ@,«mﬂ—: «52?0%/;{5{

Iv‘aurme . Garbell
Fresident
MAURICE A.GARBELL, INC,
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