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136.201 2/20/70 

Memorandum 70-13 

Subject: Study )6.201 - Condemnation (Right to Take--The Right to Condeam 
tor Utility Purposes) 

A relatively simple part ot the right to take aspect of condemnation is 

the right to condeam tor utility purposes. It is covered by the attached 

staft prepared background study. In this aemorandum, we assume that you 

have read the background study. 

This memorandum is concerned only with the statement ot the right to 

condeam tor privately owned public utilities and mutual water companies. It 

is not concerned with matters such as joint use, establishment of crossings 

or connections, or relocation ot utility tacili ties. These are matters that 

will be considered separately later. 

The statutory provisions (attached pink sheets) recommended by the staff 

are designed (1) to supersede condemnation authority granted by Section l238 

of the Code ot Civil Procedure (which we must repeal) and a few other sections 

and (2) to provide a clear statement ot the condemnation authority of privately 

owned public utilities and mutual water c~ies so that disputes may be 

avoided as to whether such authority exists in particular cases. The provi-

sions do not deal with condemnation authority of public entities tor utility 

purposes. This matter will be considered separately later when we consider 

the condemnation authority ot public entities. For the text ot Section 12)8, 

see pages 25-26 (yellow). 

Section 610 (page 2 of pink sheets) 

Section 610 defines "property" in the broadest possible sense. See the 

Comment to the section. 
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Sections 611-618 (pages 3-11) 

These sections do not appear to present any significant policy problems. 

See the Comments to the sections. 

Section 619 (page 12) 

Should there be a right of condemnation by a public utility for the 

purposes described in Section 6197 The section appears to state existing 

law. See the Comment to the section. 

Sections 620-622 (pages 13-15) 

These sections appear to state existing law. See the Comments to the 

sections. Are they desirable? 

Section 623 (page 16) 

This section appears to state existing law, but the staff questions 

whether warehousemen should be granted the right of condemnation. We are, 

of course, concerned only with regulated public utilities. 

Section 624 (page 17) 

This section appears to state existing law. However, the staff recom­

mends against including the section in the statute. We do not believe that 

nongovernmental entities should be encouraged to build toll bridges. 

Sections 625-626 (pages 18-19) 

These sections provide that no property ~ be taken by a privately 

owned public utility for utility purposes unless the Public utilities 

Commission has adopted a resolution that the taking of the particular 

property, and the interest therein sought to be acquired, is necessary. 

The resolution would be conclusive evidence of necessity under Code of 

Civil Procedure Section 1241. 
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The effect of these sections is to change the existing law to substitute 

the Public Utilities Commission for the court in determining necessity for 

a public utility project. Is this a desirable change? Should there be a 

requirement that a hearing be held by the Public Utilities Commission before 

such a resolution is adopted? 

If the staff suggestion appears to have any merit, the Commission will 

want to obtain the views of the Public Utilities Commission and regulated 

public utilities before any decision is made on whether to tentatively 

recommend provisions along the lines of Sections 625 and 626. Possibly, 

the Commission will wish to defer giving any further consideration to this 

aspect of the problem until a background study on "necessity" has been 

prepared. 

Section 627 (page 20) 

This section restricts the grants of condemnation authority to regulated 

public utilities. There is no condemnation grant for private individuals or 

corporations other than the section relating to mutual water companies. 

Mutual Water CO!IIll8llies (page 2l) 

Section 2729 restates existing law. 

Code of Civil Procedure (pages 22-24) 

The portions of Section 1238 that are superseded Qy the provisions 

recommended Qy the staff are indicated. The extent to which these superseded 

provisions constitute authority for public entities to condemn for utility 

purposes remains to be considered. 

Respectfully submitted, 

John H. DeMoully 
Executive Secretary 
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PRIVATELY GlNED PUBLIC lJl'ILITIES 

To add a new article to the chapter of the Public Utilities Code which 

states the rights and obligations of public utilities. 

DIVISION 1. REGUIATIctf OF PUBLIC t1rILITIES 

PART 1. PUBLIC t1rILITIES ACT 

CHAPTER 3. RIGHTS AND OBLIGATIONS OF PUBLIC t1rILITIES 

Article 7. Eminent Domain 

§ 610. "Property" defined 

§ 611. Railroad corporations 

§ 612. Electrical corporations 

§ 613. Gas Corporations 

. § 614. Heat corporations 

§ 615. Pipeline corporations 

§ 616. Telephone corporations 

§ 617. Telegraph corporations 

§ 618. Water corporations 

§ 619. Wharfingers 

§ 620. Ferries 

§ 621. Street railroad corporations 

§ 622. Motor carriers 

§ 623. Warehousemen 

§ 624. Toll bridge corporations 

• 

§ 625. Resolution of Public Utilities CommiSSion 

§ 626. Effect of resolution 

§ 621. Article applies to "public utilities" only 
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Sec. Article 7 (commencing with Section 610) is added to 

Chapter 3 of Part 1 of Division 1 of the Public Utilities Code, to 

read: 

Article 7. Eminent Domain 

§ 610. "Property" de fined 

610. As used in this article, "property" means a fee simple 

or any interest in real or personal property. 

Coument. Section 610 defines property in the broadest possible sense. 

It would include, for example, the condemnation of air space or water rights 

where it is necessary to acquire such an interest in order to carry out the 

regulated activities of the public utility. 

Formerly, most privately owned public utilities were permitted to acquire 

only an easement unless the taking was "for permanent buildings for use in 

connection with a right of way." See Section 1239 of the Code of Civil 

Procedure. The "necessity" doctrine, of course, lim! ts the interest that ~ 

be taken to that which is necessary to carry on the regulated activities of 

the public utility. See subdivision 2 of Section 1241 of the Code of Civil 

Procedure. 
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§ 611 

§ 611. Railroad corporations 

611. A railroad corporation rray condemn any property 

necessary for the construction and rraintenance of its railroad. 

Comment. Section 611 grants "railroad corporations" (defined in Section 

230) the right of eminent domain to acquire property necessary for the con­

struction and maintenance of its "railroad." "Railroad" is defined in Section 

229 to mean in substance all railroad property devoted to public use in the 

transportation of persons or property. Thus, Section 611 authorizes con­

demnation of any property necessary to carry out the regulated activities of 

the railroad. It retains and possibly broadens the authority formerly found 

in subdivision (g) of Section 7526 of the Public Utilities Code and in 

Section 1238 of the Code of Civil Procedure. See,~, Southern Pac. Co. 

v. Los Angeles Mill Co., 177 Cal. 395, P. (1918)(spur tracks); 

Vallejo & N. R. Co. v. Reed Orchard Co., 169 Cal. 545, 147 P. 238 (1915)(land 

for wharves for transfer of freight between railroad cars and boats where 

reasonably necessary for railroad corporation's future business); Central 

Pacific Ry. Co. v. Feldman, 152 Cal. 303, 92 P. 849 (1907}(land adjacent to 

station grounds required for a freight house); Southern Pacific R. R. Co. v. 

Raymond, 53 Cal. 223, P. ( )(workshop); Madera R. Co. v. Rymond 

Granite Co., 3 Cal. App. 688, 87 P. 27 (1906}(spur traCkS). Cf. City of Los 

Angeles v. Los Angeles Pac. Co., 31 Cal. App. 100, 159 P. 992 (1916)(land for 

pole line for transmission of power to public railWay). Section 611 would 

not, however, permit condemnation by a railroad corporation of land to be 

used, for example, as an industrial park. 
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§ 611 

Section 611 supersedes provisions formerly contained in the Public 

utilities Code and Code of Civil Procedure insofar as those provisions 

related to privately owned public utilities. See subdivision (g) of Sec­

tion 7526 of the Public Utilities Code (right to condemn lands "to be used 

in the construction and maintenance of its roads, and all necessary appendages 

and adjilllcts"); Section 1238 of the Code of Civil Procedure, subdivision 4 

("steam, electric and horse railroads"), subdivision 11 (railroads "for 

quarrying, logging or lumbering purposes"). See also Section 1238, sub­

division 9 ("roads for transportation by traction engines or road locomotives"). 

Section 611 has no effect on various specific grants of the power to 

railroads to condemn private property. See Public Utilities Code Sections 

7533 (additional tracks), 7535 (railroad intersections), 7536 (railroad 

crossings). See also Public utilities Code Section 7508 (right of eminent 

domain in transferee of railroad corporation). 
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§ 612 

§ 612. Electrical corporations 

612. An electrical corporation mal' condemn any property neces­

sary for the construction and maintenance of its electric plant. 

Comment. Section 612 grants "electrical corporations" (defined in Sec­

tion 218) the right of eminent domain to acquire property necessary for the 

construction and maintenance of its "electric plant." "Electric plant" is 

defined in Section 211 to mean in substance all property devoted to public 

use in the production, generation, transmission, delivery, or furnishing of 

electricity for light, heat, or power. Thus, Section 612 authorizes condemna­

tion of any property necessary to carry out the regulated activities of the 

electrical corporation. It retains and possibly broadens the authority 

formerly found in subdivisions 12 and 13 of Section 1238 of the Code of Civil 

Procedure and supersedes those subdivisions insofar as they apply to privately 

owned public utilities. See also the Comment to Section 613. 
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§ 613 

§ 613. Gas cOrporations 

613. A gas corporation may condelllD a~ property necessary 

for the construction and maintenance of its gas plant. 

Conment. Section 613 grants "gas corporations" (defined in Section 222) 

the right of eminent domain to acquire property necessary for the construction 

and maintenance of its "gas plant." "Gas plant" is defined in Section 221 

to include all property used in connection with or to facilitate the 

production, generation, transmiSSion, delivery, or furnishing of gas, 

natural or manufactured, for light, heat, or power. Thus, Section 613 

authorizes condemnation of any property necessary to carry out the regulated 

activities of the gas corporation. 

Sections 612, 613, and 614 largely supersede subdivision 17 of Section 

1238 of the Code of Civil Procedure. Insofar as subdiviSion 17 permits 

acquisition of property for future use, it is anticipated that that authority 

will be given privately owned public utilities by a general prOVision to be 

included in the comprehensive condemnation statute. 
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§ 614 

§ 614. Heat coryorations 

614. Any heat corporation may condemn any property necessary 

for the construction and maintenance of its heating plant. 

COIIIIDent. Section 614 gr8Jlts "heat corporations" (defined in Section 224) 

the right of eminent domain to acquire property necessary for the construction 

and mainten8Jlce of its "heating plant." "Heating plant" is defined in 

Section 223 to include all property used in connection with or to facilitate 

the production, generation, transmission, delivery, or furnishing of heat for 

domestic, business, industrial, or public use •. Thus, Section 614 authorizes 

condemnation of any property necessary to carry out the regulated activities 

of the heat corporations. See the COIIIIDent to Section 613. 

-7-



§ 615 

§ 615. Pipeline cOrporations 

615. A pipeline corporation may condemn any property necessary 

for the construction and maintenance of its pipeline. 

CCIIlIIllent. Section 615 grants "pipeline corporations" (defined in Sec-

tion 228) the right of eminent domain to acquire property necessary for the 

construction and maintenance of its "pipeline." "Pipe line" is defined in 

Section 227 to include all property used in connection with or to facilitate 

the transmission, storage, distribution, or delivery of crude oil or other 

fluid substances except water through pipelines •. Thus, Section 615 authorizes 

condemnation of any property necessary to carry out the regulated activities 

of the pipeline corporation. 

Section 615 supersedes subdivision 10 of Section 1238 of the Code of 

Civil Procedure (authorizing condemnation for "oil pipelines") insofar as that 

subdivision relates to privately owned public utilities. 
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§ 616 

§ 616. Telephone corporations 

616. A telephone corporation 1IJB.y condemn any p~rty necessary 

for the construction and 1IJB.intenance of its telephone line. 

Comment. Section 616 grants "telephone corporations" (defined in Sec-

tion 234) the right of eminent domain to acquire property necessary for the 

construction and maintenance of its "telephone line." "Telephone line" is 

defined in Section 233 to include all property used in connection with or 

to facilitate communication by telephone, whether such communication is had 

with or without the use of transmission wires. Thus, Section 616 authorizes 

condemnation of any property necessary to carry out the regulated activities 

of the telephone corporation. 

Section 616 supersedes a portion of subdivision 7 of Section 1238 of the 

Code of Civil Procedure (authorizing condemnation for "telephone • • • lines, 

systems and plants") insofar as that subdivision relates to privately owned 

public utilities. 
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§ 617 

§ 617. Telegraph cOIJlorations 

617. A telegraph corporation may condemn any property necessary 

for the construction and maintenance of its telegraph line. 

Comment. Section 617 grants "telegraph corporations"(defined in Section 

236) the right of eminent domain to acquire property necessary for the construc­

tion and maintenance of its "telegraph line ," "Telegraph line" is defined in 

Section 235 to include all pr~erty used in connection with or to facilitate 

communication by telegraph, whether such communication is had with or without 

the use of transmission wires. Thus, Section 617 authorizes condemnation of 

any property necessary to carry out the regulated activities of the telegraph 

cOIJloration. 

Section 617 supersedes a portion of subdiVision 7 of Section 1238 of the 

Code of Civil Procedure (authorizing condemnation for "telegraph • , • lines, 

systems and plants") insofar as that subdivision relates to privately owned 

public utilities. 
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§ 618 

§ 618. Water corporations 

618. A water corporation may condemn any property necessary 

for the construction and maintenance of its water system. 

CQIllIDent. Section 618 grants "vater corporations" (as defined in Section 

241) the right of eminent domain to acquire property necessary for the con­

struction and maintenance of its "vater system." ''Water system" is defined 

in Section 240 to include all property used in conneetion with or to facilitate 

the diversion, development, storage, supply, distribution, sale, furnishing, 

carriage, apportionmant, or measurement of water for pover, irrigation, 

reclamation, or manufacturing, or for municipal, domestic, or other beneficial 

use. Thus, Section 618 authorizes condemnation of any property necessary to 

carry out the regulated activities of the water corporation. 

Section 618 supersedes portions of subdivisions 3 and 4 of Section 1238 

of the Code of Civil Procedure insofar as those portions relate to condemnation 

by privately owned public utilities. 

-ll-



§ 619 

§ 619. Wharfingers 

619. A wharfinger may condemn any property necessary for the 

construction and maintenance of facilities for the receipt or dis­

charge of freight or passengers. 

Comment. Section 619 grants a "wharfinger" the right of eminent domain 

to acquire property necessary for facilities for the receipt or discharge of 

freight or passengers. "Wharfinger" is defined in Section 242 to include 

"every corporation or person owning, controlling, operating, or managing any 

dock, wharf, or structure used Qy vessels in connection with or to facilitate 

the receipt or discharge of freight, other than bulk liquid commodities, or 

passengers for compensation within this State." 

Section 619 supersedes portions of subdivisions 3 ("public mooring places 

for watercraft") and 4 ("wharves, docks, piers, ••• chutes, booms") of 

Section 1238 of the Code of Civil Procedure insofar as those portions relate 

to privately owned public utilities. 
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§ 620 

§ 620. Ferries 

620. Common carriers, as defined in subdivision (b) of Sec­

tion 211, may condemn any property necessary for the construction 

and maintenance of facilities for their transportation of persons 

or property. 

Comment. Section 620 grants the power of eminent domain to acquire 

property necessary for ferry facilities. The reference to subdivision (b) 

of Section 211 incorporates a definition of those public utilities that 

transport persons or property for compensation by vessel upon inland waters 

or upon the high seas between points within this state. Section 620 super­

sedes the grant of condemnation for "ferries" in subdivision 4 of Section 

1238 of the Code of Civil Procedure insofar as that subdivision relates to 

the privately owned public utilities. See Streets and Highways Code 

Sections 30802, 30866 (regulation of amount of ferry tolls). 
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§ 621 

§ 621. Street railroad corporations 

621. A street railroad corporation may condemn any property neces­

sary for the construction and maintenance of terminal facilities for the 

receipt, transfer, or delivery of the passengers or property it carries. 

Comment. Section 621 grants "street railroad corporations" (as defined 

in Section 232) the right of eminent domain to acquire property necess81" for 

its terminal facilities. The section supersedes subdivision 22 of Section 1238 

of the Code of Civil Procedure insofar as that subdivision applied to privately 

owned street railroad corporations. 
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§ 022 

§ 622. M:ltor ca rriers 

622. (a) As used in this section, "motor carrier" means: 

(1) A highway common carrier as defined in Section 213. 

(2) A passenger stage corporation as defined in Section 226. 

(b) A motor carrier may condemn any property necessary for 

the construction dnd maintenance of terminal fscilities for the 

receipt, transfer, or delivery of the passengers or property it 

carries. 

comment. Section 622 grants certain motor carriers the right of 

eminent domain to acquire property necessary for terminal facilities. 

Sections 621 and 622 supersede subdivision 22 of Section 1238 of the Code 

of Civil Procedure which granted condemnation authority for "terminal 

facilities, lands or structures for the receipt, transfer or delivery of 

passengers or property by any common carrier operating upon any public 

highway in this state between fixed termini or over a regular route, or 

for other terminal facilities of any such carrier." 
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§ 623 

§ 623. Warehousemen 

623. A warehouseman may condemn any property necessary for 

the construction and maintenance of its facilities for storing property. 

Comment. Section 623 grants a "warehouseman" (defined in Section 

239) the right of eminent domain to acquire property necessary for stor­

ing property. Section 623 supersedes a portion of subdivision 4 of 

Section 1238 of the Code of Civil Procedure (granting authority to con­

demn for "warehouses") insofar as that portion relates to privately owned 

public utilities. 
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§ 624 

§ 624. Toll bridge cOrporations 

624. A toll bridge corporation may condemn any property neces­

sary for the construction and maintenance of its bridge or appurte­

nances thereto. 

Comment. Section 624 grants "toll bridge corporations" (defined 

in Section 237) the right of eminent domain to acquire property neces­

sary for its bridge and appurtenances thereto. Section 624 supersedes. 

a portion of subdivision 4 of Section 1238 of the Code of Civil Procedure 

(granting authority to condemn for "bridges, toll roads • • .") insofar 

as that portion relates to privately owned public utilities. See 

Streets and Highways Code Sections 30802, 30866 (regulation of amount 

of bridge tOllS). 
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§ 625 

§ 625· Resolution of Public Utilities Commission 

625· No condemnation proceeding shall be commenced under the 

authority granted by this article unless the Public Utilities Com­

mission first adopts a resolution declaring that the public inter­

est and necessity require the acquisition, construction, or comple­

tion by the public utility of the project for which the property is 

required and that the fee or such interest in the property as is 

described in the resolution is necessary for the project. 

Comment. Sections 625 and 626 impose a reCJ.uirement not found in 

prior law. The sections, which are based on streets and Highways Code 

Sections 102 and 103, make the CJ.uestion of necessity one for determina­

tion by the Public Utilities Commission rather than by the court as 

under former law. 
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§ 626 

§ 626. Effect of resolution 

626. The resolution of the commission is conclusive evidence: 

(a) Of the public necessity of such proposed project. 

(b) That such fee or interest in the property is necessary 

therefor. 

(c) That such proposed project is planned or located in a 

Imnner ~lhich will be most compatible with the greatest public good 

and the least private injury. 

Comment. See the Comment to Section 625. 
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§ 621 

§ 621. Article applies to "public utili ties" only 

627. This article applies only to a corporation or person that 

is a public utility. 

comment. Section 621 is included to make clear that this article 

extends the right of eminent domain only to "public utilities" as 

defined in Section 216 ("services is performed for or the commodity 

delivered to the public or any portion thereof") and not to persons or 

corporations that are not subject to regulation and rate control. It has 

been held that the exercise of the right of eminent domain conclusively 

evidences an intention to devote the property so acquired to a public use, 

thereQy rendering the condemnor a public utility. Producers Transportation 

Co. v. ~ilroad Comm'n, 116 Cal. 499, 505, 169 P. 59, (1911). Compare 

McCUllagh v. Railroad Comm'n, 190 Cal. 13, 210 P. 264 (1922). This 

section is consistent with the holding in the Producers Transportation Co. 

case. 
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MUTUAL 1.JATER COMPANIES 

Sec. Section 2729 is added to the Public utilities Code, 

to read: 

2729. A mutual water company may exercise the power of eminent 

domain for water, water rights, canals, ditches, dams, poundings, 

flumes, aqueducts and pipes for irrigation of lands furnished with 

water by such company. 

Comment. Section 2729 specifies the condemnation authority of a 

mutual water company (defined in Section 2725). The section continues 

without substantive change the authority to condemn formerly conferred 

by Code of Civil Procedure Section l2)8(4)(condemnation authorized for 

"wa ter, water rights, canals, ditches, dams, poundings, flumes, aque­

ducts and pipes for irrigation of lands furnished with water by corpora­

tions supplying -water to the lands of the stockholders thereof only"). 

futual water companies are not generally subject to the jurisdiction 

of the Public Utilities Commission. See Pub. Util. Code § 2705. However, 

it is possible that exercise of the power of eminent domain by a mutual 

water company may demonstrate an intention to devote the property so 

acquired to public use and thereby render the company subject to regula­

tion as a public utility. See Corona City Water Co. v. Public Utilities 

Comm'n, 54 Cal.2d 834, 357 P.2d 301, 9 Cal. Rptr. 245 (1960); Lamb v. 

California Water & Tel. Co., 21 Cal.2d 33, 129 P.2d 371 (1942). 
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CODE OF CIVIL PROCEWRE 

SECTION 1238 

This section will be repealed when the comprehensive statute is enacted. 

The following indicates very generally the disposition of the provisions of 

Section 1238 that relate to utility functions. Section 1238 is set out on 

pages 25-26 (yellow). 

Subdivision 3 

The following words are superseded: "Any public utility, ••• ponds, 

lakes, canals, aqueducts, reservoirs, tunnels, flumes, ditches, or pipes, 

lands, water system plants, buildings, rights of any nature in water, and 

any other character of property necessary for conducting or storing or dis-

tributing water for the use of any county, incorporated city, or city and 

county, village or town or muniCipal water district, or the inhabitants there-

of, or .. any state institution, or necessary for the proper development and 

control of such use of said water, either at the time of the taking of said 

property, or for the future proper development and control thereof, . . . , 

public mooring places for watercraft; •.•. " 

Comment. Insofar as the provisions quoted above related to privately 

owned public utilities, they are superseded by provisions to be added to the 

Public Utilities Code. Insofar as such provisions related to utilities of 

private persons and corporations that are not public utilities, they are not 

continued. Insofar as such prOVisions related to public entities, they are 

unnecessary because all public entities that have authority to operate public 

utilities have the power of eminent domain for that purpose under other 

statutes. 
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Subdivision 4 

The following words are superseded: '~es, docks, piers, warehouses, 

chutes, booms, ferries, . • . toll roads, . plank and turnpike roads; • • 

steam, electric, and horse railroads, canals, ditches, dams, poundings, flumes, 

aqueducts and pipes for irrigation, public transportation, supplying mines 

and farming neighborhoods with water, ••• water, water rights, canals, 

ditches, dams, poundings, flumes, aqueducts and pipes for irrigation of lands 

furniShed with water by corporations supplying water to the lands of the ~tock­

holders thereof only, and lands with all wells and water therein adjacent to 

the lands of any municipality or of any corporation, or person supplying 

water to the public or to any neighborhood or community for domestic use or 

irrigation." 

Comment. See the Comment to subdivision 3. The provision relating to 

mutual water companies is continued by a proviSion added to the Public utili­

ties Code. 

Subdivision 7 . 

This subdivision is superseded. See the Comment to subdivision 3. 

Subdivision 9 

This subdivision is not continued because it is obsolete. 

Subdivision 10 

This subdivision is superseded. See the Comment to subdivision 3. 

Subdivisions 11 and 12 

These subdivisions are superseded. See the.Comment to Bubdivis~on 3. 
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Subdivision 17 

This subdivision is superseded. See the Comment to subdivision 3. 

Subdivision 22 

This subdivision is superseded. See the Comment to subdivision 3. 
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11238. PuhUc U ... for. Which ~ 
May Be ~mned.-subject !D the ptO\'l. 
lions of dW title, the right of eminent d0-
main may be c=c:Ued in behalf of die fal· 
lowing public uea: 

1. Pordficationa. maga~ine .. anenaIt, 
NaY}' yardi, NaY}' and Army Itition .. 
lighlhoiltet, range and beacon lights, coalt 
IU~ and all other public uses author· 
ized by the Government of die United 
States. 

2. PublIc buikllnp and groundafpr _ of 
• lUte. or any ItaU inatitution. or any in· 
Ititutioa within the State of California 
which iI emnpt from taxation under the 
jH'OYiIiona of Sealon l.i. of Article xm of 
the Constitlltion of th.; 'State of California, 
and all ochu public uea authori&ed by the 
Leplatun: 01 the State 01 C&!ifoinia. 

3. Any public utility, and PIIhIk build· 
inp and pound., fIX' tho UN 01 any county. 
inc:orpor.lCcd ~1 or city and COIInty, vii· 
~ -. -ICIIOOI diltrid, or irrIpQon di.t-
tnct. pondI, I&ket, c:anaI .. aquedueta. -­..... tQnneta. 4umu, ditchea. IX' pipea.\and., 
Wllitr cy6teIII pJant., bu11di." .. ritbla 0I1IIl' 
1W\II'C In _. and any other chanclitr 01 
pt\IilCJ~ .,.,. for concIuc:tinc at -intIX' . ibutIng _ for the _ of. any 
~. u.w.pac&ced city. or dtf and 
countF, 1I1'11l1ii at taWn or munidpl water 
cIIIcricc, or die inhabitanta therd, at any 
ate lnatitutloll, or ~ for die Pr:oPa: 
deoelopmcnt and control of eucb _ or iaicI 
water. either It the time of the takinI 01 ~ 
ptoput'l IX' for.the f_ ,,:!t!j dneIap­
MIlt _ cantroI tbenoE,or for '= .. 1111 
-.stt', ~pacatecl city, or city ~ 
CIIIIIltY. 'fiIIaP or 1OWft; nUin, the banb 01 
....... rcRIiMnl obatruedoM tba-tftom, 
andwldcninsancldeepenincorllniabten­
Inc !heir c:hIMct.: rIII4t, JUPwa", ~ ..m.. ItNeta and al\eyl; puhIic ~ 
pi.- fpr watercraft; public parb. ~ , 
q pub and ochu pIaCea c:ovCNd by WIler ' 

. and all odIa' publiC _ for the bendt of 
..,. CIIURtY. u-paclted dtT. or dtT aad 
'-r .... or tbWn, Or the inhahIranta 
thereof. whlcb may be authori&ed by the 
~ture;.but the mode of appordaninJ ana co1lccan, the COItI of euch improwc­
_ IIhaII be IUCh u may be provided in 
the Ita_ by .... hich the _ may be au· 
tboriud. ' 

..... Whatvet, docb, plCI'I, wuWuaea. 
c;J'iutel, boomt, -ferriel, bricftu, IDII roada, by. 
~ plank and turnpike 101"': paW and 
'JOada either on the.eurface. elevated, or de­
pra.ecI. for the .. of bic:yc/a, tricycIa, 
m_rcycles and other honelesa vchidCl, 
-.n, electric. and horse .... 1road., CanaIt, 

. cIiechea, dam-. poundinlS, 8umCl, aqueducta 
and pipa for irrication, public trantpOrta­
tion,lUpplying mina and fuminl ndChbor· 
haocl""rithwatu,and draining aiId rCcIaim· . 
inc landi, and for 40ating lop and lumber 
on ItnIIDI not navi.-hle, and _. ~ 
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13. EIectrie ~r /ina, electnc lit&< 
-Jinea. electric: light lines, dearie light. heat 

and power line&, and worb or pbnte, landt, 
buildingt or rightl of any c:huaccer in waUl', 
or an)' other chatac:ter of property _ 
IUy for aeneration, traDlllliaion or di.tribli· 
tion of electricity for the purpoae of ,fur. 
nilhioe: or tIIpplyilll eIectrie light, heat or 
power to any coutIty, city and county or in· 
i:orporated city or town, or irrigation cIW 
trict, or the inhabitantI thereof, or necaaary 
for the [1] proper develcmment and COil' 
troI of .uclI ute of auch electricity, either 
at the time of the taldng of said property, 
or for the (utute proper de\oelopment and 
control thereof. . 

14. Oerneteriea for the burial of the dead, 
and ~n« and adding to the tame and 
the pounds tbeteof. 

u. The = or any put thereof, or 
aD)' noxd n of all penona, firm. or 
CIOI pot ationI heretofote, now or hereaf1er ea' 
pJ{ed in the butInca of -minI! public nco 
0rdI, or publiahing public record. or inIut­
ing or guaranteeinc titIa to teal pwpat" 
including all copieI of, and all afntraCta or 
_omnda taken from. public ftCOIda, 
which ate owneel by, or in the pol-Alan 
of, IIICh penon .. imI. or ClOIpO~ or 
wbich are used by them in their ftIPCC' 
live 1nHih_; provided, however, that 
,the right of eminent domain in behaI( or 
the public \SICI mentioned in thiI aubdlv!· 
lion may be excrc:iIed OIIIy for the pur­
JICIICI or ratoring or ~pIadnr, In whole or 
in P.ut, public ncorda, or the ,.",... .... of 
public Neordt. of any city, city and county, 
ClD\mty or other mvoldpality, which __ 
ordI haw: been, or may hetafter be, !oat or 
deItroyed by conOaptiot1 or other publit; 
c:aIamity; and provided further. that IUCb 
rfIht ahaI1 be uercilecl only by the city, 
city and COWIty, county or municipality 
whOle recorda. or part of whoM recorda. 
Iaaw been, or 1liiY be, an IoIt or cIearoyed. 

16.J!zp1Ii_ or fain in lid of which 
tbe JlVlbIll 0( public moneyI or other tbinp 
fII .u,. hU been wtbociw! by the Coaaii· 
CUdan. 

1'1. Worb or pIantI for tupplying gas, 
heat. mnaeratiOG at =~ COIIOty, 
city and county, or . city or 
IOWII, or irrigatiOll diItrict, or the inhabi_ 
Ihereof, qcther with Iandt, builcIinD. and 

• aU GtIIer ~provementl in or IIpOII w"hiCh to 
erect, iDItaJJ, pIue, maintain, \lie or operate 
machinery, applian-. worb and p/&IItI for 
die purpoae Ql gentratine:. traJIIInittillg and 
dilciibutin& the ~e and righte of any 
_ in waler, or ptopaty of any c:ha.rw 
.. _ry for the purpoae of gmentilll, 
tnnImittin/l and dioctibuting the WIle, or 
De = ry for the pn>per cIeYcIopment and 
cantmI of auc:h IIIC of IIUICb cu. hut, mril' 
~tioo, or power. either at the time of the 
laking of AJd property, at for the future 
JII'IIII" development and control thereof. 
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, 18. Stanchng t=a and ground IWWyary 
for the IUpport and maintenance thereof, 
along the <:O\U1e of any highway, within a 
maXimum distance of 300 feet on each lide 
of the «nter thereof; and around for the 
CIIlture and growth of trees', along the 
c:oune of any highway, within the maxi· 
mum distance of 300 feet on each lide of 
the center thereof. 
. 19. PropagatIOn, ftIIriDg. planting. cQ. 

tribution. prnceaion or ~ of Mh. 
20. Airportl for the Iandlng and taD"" 

off 0( aircraft, and for Ibe -wa and 
maintenance of han.,.. mooring -. 
dyioJ 6cIda, lignalligbte and racIio equiP' .. 
_to 

21. Any work or~. city, 
-..cr, or city .nd county, """--
Itr or _I ....... 01' ocher .. b-
..... ion.or put,1k body of die S- Ca) 10 
HDoIbb, clear or __ 10uIIdInp "-
aay ... which is decrimealel to the .. EeIy, 
IaUIth and .......... of the peeple by "_ 
of 1he .m.pidatIon, ."ccaowdinj. (&iJIty 
erraaement or 'deilaa. lad: of Yellli1adou 
., II8IIfhry fedJlda-01 dae dweIIlnp pre­

'dominating in such area; or (o) 10 proYIcI. .... m. apattmentI OJ: other IMnt _ 
_. ad.II ..... few perMGI or hmilies who 
lid: the _ of '- whlch " _ 
." (u He !...d by !be ..,. alp .. 

ill Mid _k or ...... ertuu.,) . to -we 
Ihecn to live in cl«ml, tale ...., MAiw1 
dwelliDp witboul overcrowdiI'!J •. 

22. T-maJ r.dliti ... lando, or _ 
cureS for dae receipr, cranaf. or cleli-r 0( 
F ... a .... 01' property by ... , _ 
carrier ope&"Ilting upon an, pulollc biab-, 
in thia Stale beeween IixecI lermlni or _ 
• regular -. or for other te\1ninal fa. 
cilida 01 .11, IIICh carrier. LeaR 1871,. 
1874, Po Ul, 1891 p. 48, 11193 Po 146;, 
189' p. 8f, 189'1 p. 70, 1901 P. '11, 190' p.: 
637, 1906 p. 68, 1907 P. 741, 19011 p. 1031, 
1911 p, 4H, 1911 p. 1106, 1913 p. H4, 
19U P. 38, 1917 P. '9. 1921 P. 140, 1911 
P. 119. 11m p. 170, 1919 P. 478, 193J ell. 
'69, 1937 ell. 193, 1938 ch. 3; enacted u 
an urgency meuure, effective ~ 21, 
1938, I1l4f..d!. 2,'1, IIl'7 ell. .43. 



'" 

, 

*'1'h111 Bt9d,y V&III mrer'lCl tor the Cal.ltorn1a x.w Revl11101l ca.mi811ion 

lv Mr. Clarence B. Ta,ylor of the CCIIIIII1l1sion 'a leP! ataff. lto I!!rt ot 

thia ItS .. be publlshed w1tbollt prior wr1ttell cODHllt ot the Caaa1aa101l. 

Tbe ec-1ssion .. a_a JlO re8l!OD!!ib1Uty tor agY atatemellt made in 

tb1a atudy. and DO statemellt in tb1a Btu9,y ill to be attributed to the 

ec-1aa101l. The COIIII1sai9D' s action w1ll be reflected 10 1 ts own recc&­

IIIItlldat101l which wID be &eP!!'!te and d1at1nct f'roIII thill stWW' The Com­

m1asion ahoW.d not be cCDs1dered as baviDg made a ~at1on CD a 

1!!rt1cular subject UDtU the t1aal reca-wndeticm of the C~aion CD 

tbat subject baa been subJll1tted to the Legj.aJ.ature. 

Coples of th1a atud{ are turn1abed to interested persODS solely tar 

the purpose of g1v1ng the Cc81asiOD the beIlet1t of the v1eva ot allCh 

prllOD8. and the at!!!l,y should not be used tor !!& other pUZ'J!O&e at this 

t1llle. 



c 

c 

c 

'HIE POmI TO CONDEMN FCft PUllLIC unLIT! PURPOSES 

COII'l'ENrS 

INTRODUCTION - .. - - - - - - .. - .. - .. - .. - .. .. .. .. .. .. .. 

PROBLDIS THAT MUSl' BE RESOLVED IN REVISIOB OF IAW- - - -

DISPOOITIOB OF Pml'Imm' PROVISIONS OF SECTION 1238- - - -

"Any public utility" as a public use- - - - - - - -

Railroads .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. 

PAGE 

1 

2 

.... - 5 

- .. .... 6 

...... 9 

Railroads generally- - - - - - - - - - - - - - - - - - - 9 

Railroads for "quarrying, logg1ns or lUlllbsr1ns purpose&" - - 11 

Traction engines and road locomotives - - - - - - - - - - - - 13 

Electric power- - - - • - --.--.- -- - - 14 

Introduction - - - • .. .. .. .. --- -- - - - - 14 

Subdivision l2--legislative history- - - - - • - - - - - - - 14 

Subdivision 13--legislative history- - - - - - - - - • - - - 16 

Other sources at condemDation authority· - - - - - - - - 11 

Recommendation .. .. .. .. - .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. 19 

"Works or plants tor supplying gas, heat, refrigeration or 
pwerlf .. .. .. ............ 19 

Oil pipelines .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. 23 

Telephone I telegraph, radio and wireless lines and systems- - - - 26 

Water supply and distribution - - .. .. .. .. .. .. • .. .. .. .. .. .. .. 31 

Introduet1on .. .. .. .. .. .. .. .. .. .. .. .. - .. ---- - - 31 

Condemnation authority of private persons generally- - - - - 33 

MUtual water companies .. .. .. .. .. .. .. .. .. .. .. .. • - - 34 

Privately owned public ut1lities • - - - - - - - .. .. .. .. .. .. 3B 

Property outSide territorial limits- - •• - ••••• - - • 38 



c 

c 

c 

Wharves, docks, piers, cbutes, and booms- -

"fublic mooring places for watercraft" - -

Warebouses- -

Ferries - - -

Toll roads and bridges­

Generally- - - - - -

Plank and turnpike roads -

Toll bridges -

Terminal facilities for b1g~ carriers- -

TOLL-R~ FRANCHlSES--C.C.P. §§ 1264.1-1264.9- - - -

PAGE 

- - 39 

- - 41 

- - - - - 42 

- - - 44 

- - - 46 

----46 

- - 47 

- 47 

DEl'ERMINATION OF CCW'ENSATlOO BY THE PUBLIC t1l'ILITIES C<HaSBIOB -

50 

51 

53 

Existing constitutional and statutory provisions - - - - - - 53 

Effect of Constitution Revision Commission's Recommendation- 55 

RECOMMENDATIONS- - - - - - - - - - - - - - - - - - - - - - - - - - - - 56 

-11-



c 

Bl\CKGROUND STUDY 

THE l'CWER TO CONDEMN FOR PUBLIC UTILITY PURPOSES 

IM'RODUCTION 

California condemnors who might seek to acquire property for utility 

purposes can conveniently be divided into three groups: (1) the state 

and local public entities, (2) nongovernmental public utilities, and (3) 

purely private (!±. D:)Q~public~utility) individuals and corporations 

acquiring property UDder Civil Code Section 1001. 

The general condemnation statute (Title 7 of Part 3 of the Code of Civil 

Procedure) applies to takinss for utility purposes. Some special procedures 

are provided in the Public utilities Code and apply in acme cases where 

property already devoted to a public utility use is sought to be taken. 

These special procedures are discussed in more detail later in this study. 

Section 1238 of the Code of Civil Procedure, operating in conjunction 

with Civil Code Section 1001, is the general authority for most takings b;y 

privately owned public utilities and for such takinss b;y private individuals 

and non~publ1c-util1ty corporations as are authoriud. A few special grants 

of condemnation authority for privately owned public utility purposes, such 

as takings for railroad purposes, are found in other codes. The authority 

of public entities to take for utility purposes is based not only on Sec~ 

tion 1238 but also on a great number of other statutes, III8DY of which are 

codUied or UDcodif1ed special district statutes. Similarly, SoDle ot the 

code sections conferrins or effecting the authority of cities and counties 

to take property for utility purposes are found in codes other than the Code 

of Civil Procedure. This study is concerned, however, only with takings b;y 
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privately owned public utilities and private individuals and corporations 

for utility purposes. 

Takings by privately owned public utilities are excluded trom the 

immediate possession provisions of Section 14 of Article I of the Consti. 

tution. The Law Revision CommiSSion has tentatively determined, however, 

that the Constitution and statutes should be amended to permit immediate 
1 

poeeession in takings by privately owned public utilities. 

Privately owned public utilities also are omitted trom the conclusive 

effect given the resolution of taking (as to public necessity, necessity 

tor taking the particular property, and proper location) under Code of 

Civil Procedure Section 1241. Such utilities canmonly show their authority 

and the public necessity for a taking by exhibiting the certificate of 

convenience and necessity obtained under Public utilities Code Sections 1001, 

et seq. In fact, the existence of such a certificate appears to be a 
. 2 

practical requirement in condemnation proceedings. 

PROBLEMS THAT MUer BE RESOLVED IN REVISION OF rAW 

There are a series of problems, some admittedly technical, that must 

be resolved to treat takings for utility purposes adequately in a caupre-

hensive revision of eminent domain law. The major problem is the one 

presented by Section 1238 of the Code of Civil Procedure, which specifies 

the public uses for which property may be taken. This section will need 

1. See Tentative Recoomendation and A Study Relating to Condemnation Law 
and Procedure: Number l--Possession Prior to Final J nt and 
Related Problems, Cal. L. Rev;l.B1on Camm'n Reports 1101 1 7 . 

2. See San Diego Gas & Elec. Co. v. Lux Land Co., 194 Cal. App.2d 472, 
14 Cal. Rptr. 899 (l96l). 
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to be repealed when a comprehensive statute is enacted and those portions 

of the section which are to be retained codified in appropriate codes. 

This will require the examination of the various provisions of Section 

1238 that relate to utilities and determination as to what disposition 

should be made of each provision. To a considerable extent, this study 

is devoted to a consideration of the problems presented by the disposition 

of these provisions. 

Other problems include the following: 

1. The respective applications of the eminent domain title and. the 

provisions of the Public utilities COde relating to takings of utility 

property should be clarified. Each set of provisions now states, in 

effect, that it has no bearing or effect on proceedings under the other 

set. TIlis is not an altogether satisfactory solution. There are other 

similar problems. For example, the date of valuation specified in Code 

of Civil Procedure Section 1249 cannot be applied in takings of public 

utility property even though the proceedings are in the superior court 

pursuant to the Code of Civil Procedure. 3 

2. Does the elaborate proviso added to Code of Civil Procedure Sec­

tion 1257 in 1878, dealing with the erection of fences and cattle guards, 

apply only to takings for railroad purposes? If so, should not the pro-

vision be eliminated or moved to the Public utilities Code? 

3. Similarly, should not the second paragraph of Code of Civil Pro-

cedure Section 1251, dealing with bonds for the erection of fences and 

cattle guards in connection with railroads, be eliminated or moved to the 

Public Utilities Code? 

3· As to these problems, and the options as to the course of procedure, 
see Citizens Uti! Co. v. Superior Court, 59 Cal.2d 805, 31 Cal. Rptr. 
316 (1963)· 
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4. In the same connection, should not the third paragraph of Code 

of Civil Procedure Section 1251, dealing with a deposit in court to 

assure the erection of fences in connection with highway takings, be 

eliminated or moved to the Streets and Highways Code? 

5. Should not those provisions of Code of Civil Procedure Section 

1240 (which deals with the taking of property already appropriated to a 

public use) that are uniquely applicable to public utilities be removed 

to the Public Utilities Code? This same problem exists with respect to 

Code of Civil Procedure Section 1241(3) which deals specifically with 

the determination of "more necessary public use." As a much broader 

question of policy, should not all questions of "more necessary public 

use"--insofar as the competition is between uses for public utilities--

be assigned to the determination of the Public Utilities Commission and 

provided for in the Public Utilities Code? 

6. Should the certificate of convenience and necessity obtained by 

a privately owned public utility under Public Utilities Code Section 1001 

et seq. be added to Code of Civil Procedure Section 1241 as one of the 

instruments conclusively demonstrating the public necessity for the tak-

ing in question? Should every taking by privately owned public utilities 

necessitate a certificate or resolution of the Public Utilites Commission, 

which certificate or resolution would then constitute conclusive evidence 

of necessity under Code of Civil Procedure Section 124l? 

7. What clarification or revision, if any, is needed with respect 

to Code of Civil Procedure Section 1239, which specifies the interest or 

estate that may be acquired by the condemnor? Generally, that section 
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and related judicial decisions permit political subdivisions to determine 

the estate or interest to be acquired. Usually the CJ.uestion lies simply 

between a fee or an easement. There is, of course, JJJUch learning largely 

emanating from the courts as to the interest that was, or may be, aCCJ.uired 

through takings by railroads and other privately owned public utilities. 

8. Lastly, should not Sections 1264.1-1264.9 of the Code of Civil 

Procedure (dealing with the condemnation of "a franchise of limited dura­

tion to collect tolls on any bridge or highway") be eliminated? Those 

provisions were added to the eminent domain title in 1937. Are there any 

BUch franchises still in existence? If so, the provision should at least 

be moved to the Streets and Highways Code. It would be necessary to re­

tain Section 1264.7. Even though that section mistakenly defined "Judg­

ment" and "final judgment" for the entire eminent domain title as enacted 

in 1937, it should be retained because those terms are used throughout 

the title of eminent domain. 

Same but not all of these CJ.uestions will be considered in this study. 

For e~le, the CJ.uestion whether a privately owned public utility can 

condemn the fee or only an easement is the subject of a separate study. 

DISPOSITION OF PERTINENT PROVISIONS OF SECTION 1238 

Section 1238 of the Code of Civil Procedure is the primary grant to 

privately owned public utilities and private individuals and corporations 

of condemnation authority. Subdivision 3 of Section 1238 enumerates as a 

public use "any public utility" and other subdivisions of Section 1238 

list as publle •. uses various aspects of such specific utility activities 

as water, gas, electricity, cOlllllRmi cations , railroads, oil pipelines, 
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water transportation, air transportation, motor carrier terminal facilities, 

warehouses, and wbarves. Most--but not aU--of these provisions wiU be 

discussed in this study. Provisions in other statutes also will be con-

sidered where pertinent. 

"Any public utility" as a public use 

Subdivision 3 of Section 1238 enumerates as a public use: 

Any public utility . • . for the use of any county, incorporated 
city, or city and county, village, town, school district, or 
irrigation district . • . • 

The meaning of the phrase "any public utility" is unclear. The phrase 

may have been inserted to specify a use for which property can be taken 

(any "public utility" use) or to describe the oature of the property 

interest being taken (property of a public utility corporation) or both. 

This uncertainty is the result of the failure to recognize that Section 

1238 was originally intended to specify only uses, not the property 
4 

interest that may be taken. As has been pointed out: 

This section, as originally eoacted, specified, as declared by 
its title and its opening paragraph, only the uses or purposes for 
Which, or the objects for the construction of which the right might 
be exercised. It did not purport to specify the nature or character 
of the property which might be taken, that being specified in section 
1240. But since its original enactment it bas been repeatedly amended by 
the insertion of many phrases with the apparent purpose of attempt-
ing to specify the character of property which may be taken. These 
amendments have been ineptly made, through a failure to appreciate 
that the section refers only to uses. They should have been added to 
section 1240, if in fact it was necessary to add to that section to 

4. Breeze, Limitations on the Right of a 
Condemn a Public Utility, 1 Cal. L. 
in original; footnote omitted). 
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c 
give the right to condemn such property. In its present form this 
section in parts is difficult, if not impossible to construe, as 
witness the following: 

" •. the right of eminent domain may be exercised on belIalf 
of the following public uses: • • • 

"13 •••• lands, buildings or rights of any character in 
water or any other character of property necessary for genera­
tion, transmission or distribution of electricity." 

It is apparent that lands, water rights and property are neither 
uses nor purposes, nor objects for the construction of which the 
right of eminent domain may be invoked. They are intended to be des­
criptive of the things, which may be taken by the exercise of that 
right. 

The phrase "any public utility" probably was inserted in subdivision 

3 of Section 1238 to grant the right to a city or county to condemn the 

property of a public utility company.5 The inclusion of the phrase was 

unnecessary to grant this right. Section 1240 of the Code of Civil Pro-

cedure specifies the nature of the property that may be taken for public 

use and provides generally that property appropriated to a public use by 

a private corporation may be taken. 6 Section 1241 provides that, before 

property appropriated to a public use can be taken, it must appear that 

5. The phrase "any public utility" was added by a 1913 amendment. Cal. 
Stats. 1913, Ch. 291, § 1, p. 544. Also in 1913, legislation was 
enacted providing for the condemnation by a public entity of the 
property of a public utility company by a procedure wherein the value 
of the property was to be fixed by the Railroad Commission. Cal. 
Stats. 1913, Ch. 339, § 1, p. 683. Other legislation enacted in 1913 
also dealt with matters that might be involved when property of a 
public utility corporation is taken. E.g., Cal. Stats. 1913, Ch. 292, 
§ 1, p. 547 (property interest subject-ro-being taken); Cal. Stats. 
1913, Ch' 293, § 1, p. 549 (more necessary public use); Cal. Stats. 
1913, Ch. 200, § 1, p. 349 (venue); Cal. Stats. 1913, Ch. 298, § 1, 
p. 555 (complaint--description of property); Cal. stats. 1913, Ch. 
158, § 1, p. 239 (damages--encumbrances); Cal. Stats. 1913, Ch. 159, 
§ 1, p. 240 (relocation of railroad tracks); Cal. stats. 1913, Ch. 
160, § 1, p. 241 (time for payment of judgment). 

6. Code Civ. Proc. § 1240(3), (4), (5). See also Code Civ. Proc. § 1241(3). 
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7 
the use to "hich it is to be applied is "a more necessary public use." 

Assuming that the taking is for a public use, Sections 1240 and 1241 

determine "hen a taking of the property of a private corporation by a 

governmental entity is permitted. Thus, the inclusion of "any public 

utility" in subdivision 3 of Section 1238 contributes nothing to the solu-

8 
tion of this problem. 

The inclusion of "any public utility" in subdivision 3 of Section 

1238 may be of significance insofar as the right to take property for 

public utility "uses" is concerned. The subdivision apparently grants 

the power of eminent domain for "any public utility" use, but this grant 

may be limited by the phrase "for the use of any county, incorporated city, 

or city and county, village, town, school district, or irrigation 

district .•.. " It is unclear whether this limiting phrase means that 

the service must be provided within the territorial limits of the govern-

mental entities listed or that the power is limited to exercise ~ the 

9 
governmental entities listed. It is apparent that the effect of including 

"any public utility" in subdivision 3 is difficult, if not impossible, to 

determine. As previously mentioned, however, there are a great rrumber of 

specific public utility uses specified in Section 1238 and other sections 

and there would be a need to rely upon the general "any public utility" 

use authorization found in subdivision 3 only where the specific uses 

otherwise specified are not sufficiently broad to cover the particular case. 

7. Oode Civ. Proc. § 1241(3). See also Code Civ. Froc. § 1240(3), (5). 

8. For a discussion of the problem, see Comment, Eminent Domain Fowers 
Exercisable Over California property by Oil and Gas Corporations, 
7 U.C.L.A. L. Rev. 327 (1960)· 

9. It has been assumed by at least one writer that the grant is not limited 
to exercise by the governmental entities listed; see Comment, Eminent 
Domain Powers Exercisable Over California Pro erty b Oil and Gas 
Corporations, 7 U.C.L.A. L. Rev. 327, 331 19 
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Insofar as subdivision 3 is the source of condemnation authority for 

privately owned public utilities and private persons, the subdivision should 

be superseded by specific statutory provisions to be compiled in the 

Public Utilities Code. Insofar as the provision gives public entities 

condemnation authority, it probably merely duplicates authority provided 

in other statutes and can be eliminated as unnecessary. However, if an 

examination of the statutes authorizing public entities to engage in 

public utility activities discloses that the provision has any current 

effect, it should be superseded by specific statutory provisions compiled 

in the statutes authorizing public entities to engage in the particular 

utility activities. Consideration of condemnation by public entities is 

beyond the scope of this study, however, and will be considered in a sub-

sequent study. 

Railroads 

Railroads generally. Subdivision 4 of Section 1238 of the Code of 

Civil Procedure authorizes condemnation for "steam, electric, and horse 
".1 

railroads. Ii This grant is obsolete because it fails to recognize that 

such railroads have been largely replaced by railroads using diesel 

powered locomotives. Moreover, railroad corporations are given the power 

of eminent domain for railroad purposes by provisions of the Public 

2 Utilities Code, the most important of "hich is subdivision (g) of 

!. These words are not to be read in series with any other uses or quali­
fications--such as "public transportation"--contained in subdivision 4. 
san Francisco & San Joaquin Valley Ry. v. Leviston, 134 Cal. 412, 66 
P. 473 (1901); Central Pac. Ry. v. Feldman, 152 Cal. 303, 92 P. 849 (1907). 

2. Pub. Util. Code §§ 7526 (general condemnation authority), 7533 (additional 
tracks), 7535 (railroad intersections), 7536 (railroad crossings). See 
also Pub. Uti!. Code § 7508 (right of eminent domain in transferee of 
railroad corporation). cr. Govt. Code §§ 39370-39372 (cities). 
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Section 7526 which authorizes condemnation of "lands, stone, gravel, or 

other materials to be used in the construction and maintenance of its road, 

and all necesssry appendages and adjuncts." In any event, the number of 

condemnations for railroad purposes appears to have declined substantially 

since subdivision 4 was enacted in 1872. 

Railroad corporations have a broad authority to condemn property 

necessary for railroad use. Thus, they have been permitted to condemn 

land for such uses as spur tracks,3 wharves for transfer of freight from 

railroad cars and boats where reasonably necessary for future business, 4 

a freight house adjacent to station grounds,5 and a workshop.6 

The "steam, electric, and horse railroads" portion of Section 1238 

should be superseded by a provision to be compiled in the Public Utilities 

Code granting a railroad corporation the right to condemn any property 

necessary for the construction and maintenance of its railroad. This pro-

vision also would supersede subdivision (g) of Section 7526 of the Public 

utilities Code insofar as that provision grants condemnation authority. 

3. Southern Pac. Co. v. Los Angeles Milling Co., 177 Cal. 395, 170 P. 829 
(1918); Madera ~. v. Raymond Granite Co., 3 Cal. App. 668, Err P. 21 
(1906). 

4. Vallejo & N. R.R. v. Reed Orchard Co., 169 Cal. 545, 147 P. 238 (1915). 

5· Central Pac. By. v. Feldman, 152 Cal. 303, 92 P. 849 (1901). 

6. southern Pac. R. R. v. Raymond, 53 Cal. 223 (1818). 
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&lilroads for "quarrying, logging or lumbering purposes." Subd1vision 

11 of Section 1238 of the Code of Civil Procedure authorizes condemnation 

for railroads "for quarrying, logging or lumbering purposes." 7 It appears 

to authorize condemnation by individuals and corporations for private rail-

road purposes. As such, the validity of this authorization under the consti-
8 

tutional public use doctrine is questionable. A similar statute in another 

state has been held unconstitutional under the Fourteenth Amendment to the 

9 Constitution of the United States. This provision has not been clarified 
10 

since it was enacted in 1891. The original language mentioned neither 
11 

railroads nor quarrying. "Railroads" was added in 1913. "Quarrying" 
12 

was added in 1917. 

7. The last sentence of Section 14 of Article 1 of the California Consti­
tution declares that the taking of property for a railroad "run by 
steam or electric power" for logging or lumbering purposes is a 
taking for a "public use." The Commission has tentatively recommended 
that this sentence be repealed because it is obsolete and unnecessary. 
See Tentative Recommendation and a study Relating to Condemnation Law 
and Procedure: Number l--Possession Prior to Final Judgment and Re­
lated Problems, 8 Cal. L. Rev1e1on CamII"n Reports 1101, 1167-1170 
(1967) . 

8. See 2 Ops. Cal. Atty. Gen. 415 (1943); Annots., 86 A.L.R. 552 (1933); 
51 A.L.R. 1199 (1927). 

9. Paine v. Savage, 126 Me. 121, 136 At1. 664 (1927). 

10. Cal. Stats. 1891, Ch. 50, § 1, p. 48. 

11. Cal. Stats. 1913, Ch. 291, § 1, p. 544. 

12. Cal. Stats. 1917, Ch. 57, § 1, p. 59. 
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In Great Northern Ry. v. SUperior Court, the court dealt with the 

attempted taking of an easement across an existing railroad track by a 

"logging railway company" under the Code of Civil Procedure. The court 

held that the taking could not be maintained without the precedent permis-

sion of the Public utilities Commission. Significantly, the court expressed 

no opinion as to the validity of the taking and also refrained from expres_ 

sing any view as to the application of the doctrine of public use to such 

a taking. 

The need for railroads for private quarrying, logging, or lumbering 

purposes is not sufficiently justified to permit private individuals to 

exercise the power of eminent domain for this purpose. As far as rail-

roads subject to public regulation--~, "public utilities"--are concerned, 

it is previously recommended that they be given the power of eminent 

domain to acquire any necessary property, including, for example, the 

power to condemn property for spur tracks to serve individual businesses. 

Accordingly, there is no need to continue the grant made by subdivision 11 

for railroads for quarrying, logging, or lumbering purposes when Section 

1238 is repealed. 

13. 126 Cal. App. 575, 14 P.2d 899 (1932)· 

c 
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Traction engines and road locomotives 

Section 1238(9) of the Code of Civil Procedure declares: 

1238. Subject to the provisions of this title, the right 
of eminent domain my be exercised in behalf of the following 
public uses: 

* * * * * 
9. Roads for transportation by trsction engines or 

road locomotives. 

This subdivision is Obsolete since it applies only to takings for 

traction engines and road locomotive use. Such vehicles--essentially 

steam powered locomotives which ran on wheels rather than tracks--have 
1 

long been considered collector's items. Moreover, subdivision 9, 
2 

enacted in 1891, has not been implemented or construed by the appel-

late courts. It therefore appears that subdivision 9 has outlived 

whatever useful function it may have once had and need not be continued 

when Section 1238 is repealed. 

1. See Clymer, Album of Historical Steam Traction Engines (1949); 
J. Fisher, Road Locomotives, 31st Annual Rep. of the Amer. Inst. of 
the City of New York 1810-1811, at 811; Gilford, The Traction 
EDgine 1842-1936 (1952). 

2. Cal. Stats. 1891, Ch. 50, § 1, p. 48. 
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Electric power 

Introduction. The provisions in Section 1238 of the Code of Civil 

Procedure authorizing condemnation for electric power purposes, sub-

divisions 12 and 13, have a long history of amendments made necessary by 

their specificity. This legislative history tends to explain the com-

p1exity and disorganization of these two subdivisions. As originally 

drafted, subdivision 12 applied to hydroelectric generation facilities 

and subdivision 13 applied to transmission and distribution facilities. 

This is no longer true due to frequent amendments. 

Subdivision 12--1egislative history. Subdivision 12, as enacted in 
1 

1893, provided for the exercise of the power of eminent domain for: 

Canals, reservoirs, dams, ditches, flumes, aqueducts, and pipes 
for supplying and storing water for the operating of machinery for 
the purpose of generating and transmitting electriCity for the 
supplying of mines, quarries, railroads, tramways, mills, and fac­
tories with electrical power; and also for supplying electricity to 
light or heat mines, quarries, mills, and factories, incorporated 
cities, cities and counties, villages, or towns. 

This language provided only for the condemnation of manmade facilities 

for gathering and storing water for the generation of electricity for 

certain specified users; it did not provide for condemnation of such neces-

sary items as water rights, natural waterways, facilities needed to discharge 

the water used, land, and buildings. In 1895, the following language was 
2 

added at the end of subdivision 12: 

together with lands, buildings, and all other improvements in or upon 
which to erect, install, place, use, or operate machinery for the pur­
pose of generating and transmitting electricity for any of the purposes 
or uses above set forth. 

1. Cal. Stats. 1893, Ch. 130, § 1, p. 146. 

2. Cal. Stats. 1895, Ch. 98, § 1, p. 89. 
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This amendment extended the power of eminent domain to lands and buildings 

needed for machinery and buildings used in generating electrical power. 

In 1905, "quarries" was replaced by "cars.,,3 More importantly, the 1905 

amendment expanded the potential users authorization. The follOl;ing 

language was inserted between the words "towns" and "together": "and also 

for furnishing electricity for lighting, heating or power purposes to 

individuals or corporations." The next year the Legislature reinstated 

4 
"quarries. 1I 

In 1907, the first part of subdivision 12 was amended to read as 

follows: 

Canals, reservoirs, dams, ditches, flumes, aqueducts, pipes and 
outlets, natural or otherwise, from sources other than a navTgiible 
lake, for supplying, storing, and discharging water for or in con­
nection with the operation of machinery for the purposes • • . • 

This amendment permitted condemnation of natural waterways. It also 

allowed condemnation of land used for discharging the water used in hydro-

electric plants. The 1909 amendment deleted the navi~ble water limitation 

6 and the words "in connection with" ; also, "supplying electricity" was 

changed to "applying electricity." Irri~ tion districts became authorized 

potential users in 1923.7 Section 12}8(12) now reads: 

3· 

4. 

5. 

6. 

7. 

Canals, reservoirs, dams, ditches, flumes, aqueducts, and pipes and 
outlets natural or otherwise for supplying, storing, and discharging 
water for the operation of machinery for the purpose of generating 

Cal. Stats. 1905, Ch. 477, § 1, p. 637. 

Cal. Stats. 1906, EK. Sess. , Ch. 50, § 1, p. 68. 

Cal. stats. 1907, Ch. 399, § 1, p. 742. 

Cal. Stats. 1909, Ch. 682, § 1, p. 1032. 

Cal. Stats. 1923, Ch. 64, § 1. p. 129; Cal. Stats. 1925, Ch. 74, § 1, 
p. 170. 
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and transmitting electricity for the supply of mines, quarries, rail­
roads, tramways, mills, and factories with electric power; and also 
for the applying of electricity to light or heat mines, quarries, 
mills, factories, incorporated cities and counties, villages, towns, 
or irrigation districts; and also for furnishing electricity for 
lighting, heating or power purposes to individuals or corporations; 
together with lands, buildings and all other improvements in or upon 
which to erect, install, place, use or operate machinery for the pur­
pose of generating and transmitting electricity for an;y of the purposes 
or uses above set forth. 

Subdivision 13--legislative history. Section 1238(13) also bas bad a 

history of frequent amendments. As enacted in 1893, it authorized con-

8 
demnation for: "Electric light lines." In 1901 it was amended to make 

clear that condemnation ,18S permissible no matter what use would be made 

of the electricity. 
9 

As amended in 1901, subdivision 13 read: 

Electric light lines, electric power lines, electric heat lines; 
and electric light, heat and power lines. 

The first three words, "Electric light lines," were deleted in 1905.10 

The 19l1 amendment clarified the types of electric lines which were 

declared public uses and specified a class of users or beneficiaries of 

the services different from the class specified in subdivision 12. It 

also authorized condemnation to provide for "works or plants" needed in 

the generation £r distribution of electricity. Subdivision 13 then 

II 
provided: 

8. 

9· 
10. 

11. 

Electric power lines, electric heat lines, electric light lines, 
electric light, heat and powe~ lines, and works and plants,for the 
generation, transmission or distribution of electricity for the pur­
pose.-of furnishing or supplying electric light, heat or power to any 
county, . city and county or incoryorated city or town, or the inhabit­
ants thereof. 

Cal. stats. 1893, Ch. 1]0, § 1, p. 146. 

Cal. Stats. 1901, Ch. 57, § 1, p. 72. 

Cal. Stats. 1905, Ch. 477, § 1, p. 6'37. 

Cal. Stats. 1911, Ch. 635, § 1, p. 1206. 
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The 1913 amendment authorized condemnation of lands, buildings, and 

~ D water rights. It also permitted condemnation for future use. Irri-

gation districts "ere added as authorized users in the 1920'5.14 The 

subdivision now provides: 

13. Electric power lines, electric heat lines, electric light 
lines, electric light, heat and power lines, and "arks or plants, 
lands, buildings or rights of any character in water, or any other 
character of property necessary for the generation, transmission or 
distribution of electricity for the purpose of furnishing or supply­
ing electric light, heat or power to any county, city and county or 
incorporated city or town, OR IRRIr~TION DISTRICT, or the inhabitants 
thereof, or necessary for the proper development and control of such 
use of such electricity, either at the time of the taking of said 
ro erty, or for the future pro r development and control thereof. 
1913 amendments italicized; 1923 amendment capitalized. 

Other sources of condemnation authority. Subdivisions 12 and 13 are 

not the exclusive legislative grant of the power of eminent domain for 

purposes of generation and distribution of electric power. Numerous dis-

tricts and other agencies have been given an express grant of the right 

of eminent domain for such purposes. 15 In addition, under the Federal 
16 

Power Act: 

any licensee ••• [may condemn] lands or property of others necessary 
to the construction, maintenance, or operation of any dam, reservoir, 
diversion structure, or the works apputenant or accessory thereto, in 
conjunction with an improvement which in the judgment of the commission 
is desirable and justified in the public interest • . • • 

~. Cal. Stats. 1913, Ch. 291, § 1, p. 544. Prior to the 1913 amendment, the 
courts had found an implied power of eminent domain over water rights. 
Northern Light & Power Co. v. Stacher, 13 Cal. App. 404, 109 P. 896 (1910). 

13. The right of a public utility to acquire property through eminent domain 
proceedings, although not limited to its present needs, extends only to 
those future needs that are fairly anticipated. San Diego Gas & Elec. 
Co. v. lux land Co., 194 Cal. App.2d 472, 14 Cal. Rptr. 899 (1'l1)1). rut 
~ Tuolumne Hater Power Co. v. Frederick, 13 Cal. App. '498, J.IO P. 134( 19-1<l). 

14. Cal. Stats. 1923, Ch. 64, § 1, p. ~9;Cal. Stats.1925, Ch. 74, § 1, p.170. 

15. See, e.g., Pub. Uti1. Code §§ 10003-10004 (utility owned by municipality), 
~703 (municipal utility districts), 16404 (public utility districts). 

16. 16 U.S.C. § 814 (1964). 
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Since the Federal Power Commission is empowered to issue licenses for 

projects on "any of the streams or other bodies of water over which Congress 

has jurisdiction under its authority to regulate commerce [and navigable 

waters] ••. or upon any part of the public lands and reservations of the 

17 . United States," ~t appears that concurrent federal and state powers to 

condemn will exist with respect to most hydroelectric projects. 

Section 1238 provides the only condemnation authorization for private 

electric corporations. 

of the Public Utilities 

Electrical corporations, as defined in Section 218 
18 

Code, are public utilities subject to regulation 

by the Public Utilities Commission. 19 Their property is deemed dedicated 

20 to the public use, a status which is not revocable at will; such property 
21 

cannot be conveyed without the consent of the Public utilities COmmission. 

It is well established that condemnation by private electrical corporations, 

22 
with the above characteristics, comports with the public use doctrine. 

17. 16 U.S.C. § 797 (1964). 

18. Pub. Util. Code § 216. 

19. Pub. Util Code § 701. Public utilities operated by cities or other 
political subdivisions are not regulated by the Public utilities 
Commission. 

20. See Beckner v. otto, 47 Cal. P.U.C. 480 (1947); Marin L. & S. Co., 
30 C.R.C. 496 (1927). 

21. Pub. Util. Code § 851; Crum v. Mt. Shasta Power Corp., 220 Cal. 295, 
30 P.2d 30 (1934); but see People v. Fresno, 254 Cal. App.2d 76, 62 
Cal. Rptr. 79 (1967). 

22. See, e.g., Clark v. Los Angeles, 160 Cal. 30, 116, p. 722 (1911); 
Slemonsv. Southern Cal. Edison Co., 252 Cal. App.2d 1022, 60 Cal. 
Rptr. 785 (1967); Tuolumne water Power Co. v. Frederick, 13 Cal. 
App. 498, 110 P. 134 (1910). 
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Cities, cities and counties, and counties conceivably could use the Sec-

tion 1238 grant of the power of eminent domain if they chose not to 

operate under one of the many district laws or revenue acts. It is un-

known whether such practices exist. 

Recommendation. Deletion of the cumbersome provisions in Section 

1238 dealing with condemnation for electric power purposes would clarify 

existing law. However, a provision continuing the right of electrical 

corporations to exercise the power of eminent domain will be needed when 

Section 1238 is repealed since that section is the only condemnation 

authorization for private electric corporations. In addition, although 

it appears that all public entities that are authorized to engage in 

electric utility functions have adequate condemnation authority, a careful 

check should be made of the specific statutes relating to various types 

of public entities to confirm this impression. 

"Works or plants for supplying gas, heat, refrigeration or power" 

Subdivision 17 of Section 1238 of the Code of Civil Procedure author-

izes condemnation by declaring the follmring to be a "public use": 

17. Works or plants for supplying gas, heat, refrigeration or 
power to any county, city and county, or incorporated city or town, 
or irrigation district, or the inhabitants thereof, together with 
lands, buildings, and all other improvements in or upon which to 
erect, install, place, maintain, use or operate machinery, appliances, 
works and plants for the purpose of generating, transmitting and 
distributing the same and rights of any nature in water, or property 
of any character necessary for the purpose of generating, transmitting 
and distributing the same, or necessary for the proper development 
and control of such use of such gas, heat, refrigeration, or power, 
either at the time of the taking of said property, or for the future 
proper development and control thereof. 

-19-



c 

c 

c 

1 
This subdivision was added to Section l238 in 1911 and was amended 

in 1913
2 

and in 1923. 3 The subdivision is the exclusive condemnation 

grant for gas corporations and heat corporations. 

A gas corporation is defined in Section 222 of the Public Utilities 

Code to mean in substance a person operating a "gas plant" for compensa-

tion. Section 221 of the Public Utilities Code defines "gas plant" to 

mean in substance all property used "in connection with or to facilitate 

the production, generation, transmission, delivery, or furnishing of gas, 

natural or manufactured, for light, heat, or power." 

A heat corporation is defined in Section 224 of the Public Utilities 

Code to mean in substance a person operating a "heating plant" for compen-

aation. Section 223 of the Public Utilities Code defines "heating plant" 

to mean in substance all property used "in connection with or to facili-

tate the production, generation, transmission, delivery or furnishing of 

heat for domestic, business, industrial, or public use." 

As to a gas corporation, Section 1001 of the Public Utilities Code 

requires that any proposed construction or extension of facilities be pre-

ceded by a certificate of public convenience and necessity. A heat corpora-

4 
tion, on the other hand, is not required to obtain such a certificate, 

1. Cal. stats. 1911, Ch. 635, § 1, p. l206. 

2. Cal. Stats. 1913, Ch. 291, § 1, p. 544. The 1913 amendment added the 
provision authorizing a taking necessary for proper development and 
control el ther at the time of the taking or for the future proper 
development and control. 

3. Cal. Stats. 1923, Ch. 64, § 1, p. l29. The 1923 amendment added the 
words "or irrigation district." 

4. w. N. Moore Corp. 45 C.R.C. 287 (1944}(rates must be filed with Public 
Utilities Commission). 
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but is a "public utility,,5 and thus subject to regulation by the Public 

utilities Oommission. 6 

The grant of condemnation authority by subdivision 17 of Section 1238 

for works or plsnts for supplying "refrigeration" apparently has no' 

present application and perhaps never had. No statute has been found for 

the incorporation of "refrigeration companies" and the Public Utilities 

Code does not contemplate regulation of the furnishing of "refrigeration" 

for compensation or otherwise. Hence, there is no justification for 

continuing a general condemnation authority for "refrigeration." 

It should be noted that subdivision 17 specifically permits condem-

7 nation for future use. 

Subdivision 17 is not the exclusive legislative grant of the power 

of eminent domain for the purpose of the production and distribution of 

the utility services listed in that section. Various public entities 

have been given an express grant of the right of eminent domain for the 

same purposes.8 In addition, under the Natural Gas Act,9 "allY holder of 

5. Pub. Util. Code § 216. 

6. Pub. Util. Code § 701. 

7. The right of a public utility to acquire property through eminent 
domain proceedings, although not limited to its present needs, 
extends only to those future needs that are fairly anticipated. 
See San Diego Gas & Elec. Co. v. Imc: I;3.nd Co., 194 Cal. App.2d 472, 
14 Cal. Rptr. 899 (1961). But see Tuolumne Water Power Co. v. 
Frederick, 13 Cal. App. 498, 110 P. 134 (1910). 

8. See, e.g., Pub. Util. Code §§ 10003-10004 (utility owned by a munici­
pality), 12703 (municipal utility districts), 16404 (public utility 
districts) . ,:', &",", " 

9. 15 U.S.C.A. § 717f (h)(1964). 
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a certificate of p'"blic con7erience allJ necessity . [may condemn] 

the necessary rl.cht-of-'1cy to cons-';~.'Uct, operate, and maintain a pipe 

, . 
.LJ.D0 :t\1r the t:t'ansro~ta":,~~on ::;f naturo.l ~s, and the ne~essary 

land for t.he 1Deation of com=,res~or stations, pressure apparatus, 

or other stat~C1H or equip",,2nt necessary to the proper operation of 

such pi::-~ l:"r.l;J . • " Since th", Natu.ral Cas Act applies only "to the 

tranf'ports.tion of n'ltllral g2.S a~lc1 th~ sale "t~:ereof in interstate and 

10 
foreign ccr~el'c8lt CCll·::ml".r8r::':G authori-l:;y to cond;~mn will exist only with 

Deletien of c<Jdj,.,is;,on 1'1 c1' S"~tion l238 '.TO'J.ld clarify existing 

tions t'1 eX'2l'c:'ce th£ I'r),\';C:I;:' C.";: i~pinent. c:.Oln3~~n. ~.·;-:i.ll be needed lihen Sec-

10. 15 U.S.C.A.; 7l7:n} (1<":51+). (l;",,'=:'cc;tat'" eonr.erce is defined in 15 
U~S.C.A •. :. 717'n, (~:7) as "c':r:'_'~'J',0-::cc c.:'t;~r8C)1 any J",'oi!lt in a state and 
any point outr:;.~~.~: th2!'-?:G-i.' ... or -Dct.";-er::'. poi.nts i'!:i.thin the same State 
but throueh a.::;.~:/"" plac8: ()t:.~sidc t,nere::>l' • ~ • ~ 11) 
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Oil pipelines 

Subdivision 10 of the Code of Civil Procedure Section 1238 was added 
1 

in 1891 to authorize the exercise of the power of eminent domain in behalf 
2 

of "oil pipe-lines." Section 1238 also provides that "any public utility" 

has the power of eminent domain, but that power is apparently limited 

by the phrase "for the use of any county, incorporated city, or city and 
3 

county, village, town, school district, or irrigation district • ,; 

The California Constitution, in Article XII, Section 23, defines a public 

utility and includes a reference to pipelines for the conveyance of crude 

oil. In addition, Section 216 of the Public utilities Code provides that 

any "pipeline corporation" is a public utility if its service "is performed 

for or the commodity delivered to the public or any portion thereof." 

Section 228 defines a "pipe line corpora.tion" as "every corporation or per-

son owning, controlling, operating, or IlEnaging any pipe line for compensa-

tion \Tithin this State." Section 227 provides that an oil pipeline 

includes "all real estate, fixtures, and personal property, owned, controlled, 

operated, or managed in connection with or to facilitate the transmission, 

storage, distribution, or delivery of crude oil or other fluid substances 

except water through pipe lines." 

1. Cal. Stats. 1891, Ch. 50, § 1, p. 48. 

2. Gas pipeline corporations possessing a certificate of public convenience 
and necessity obtained from the Federal Power Commission also are 
delegated federal powers of eminent domain under certain conditions. 
Natural Gas Act, 15 U.S.C. § 717f(h)(1964). The eminent domain provision 
of the Natural Gas Act was enacted under Congress' power to regulate 
interstate commerce. Natural Gas Act, 15 U.S.C. § 717(a)(1964); 
Thatcher v. Tenn. Gas Transmission Co., 180 F.2d 644 (5th Cir.), cert. 
den., 340 U.S. 829 (1950). See Federal Power Comm'n v. Natural GaS 
Pipeline Co., 315 u.S. 575, 582-583 (1942). 

3. Cal. Code Civ. Proc. § 1238(3). 
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In Associated Pipe Line Co. v. Railroad Camm'n,4 the Supreme Court 

held--applying a statute very similar to present Section 216 __ 5that not 

every company owning a pipeline is a public utility. The basis of the 

decision was that the pipeline was being used only for the transporation 

of oil from the company's fields to its sales and shipping office and 
6 

thus had not been dedicated to public use. In Slater v. Shell Oil Co., 

the Court of Appeal construed the statutory provisions involved in 

Associated Pipe Line to mean that a pipeline company wholly owned by the 

oil company was a public utility despite the fact that the oil was only 

transported for the use of that company. However, the fact that the pipe-

line company threatened the plaintiff ~rith eminent domain proceedings if 

the grant of an easement were not made and that the company had acquiesced 

in the Railroad Commission's demands that it seek approval of securities 

issues, file a schedule of rates and regulations applicable to the trans-

portation of oil, and publically offer to carry oil for the public dis-

tinguished this case from Associated Pipe Line. In Producers Transp. Co. 
7 

v. Railroad Comm'n, the Supreme Court held that, once a pipeline company 

4. 176 Cal. 518, 169 P. 62 (1917). 

5. Cal. Stats. 1913, Ch. 327, §§ 1-2, p. 657-658. 

6. 39 Cal. App.2d 535, 103 P.2d 1043 (194o). 

7. 176 Cal. 499, 169 P. 59 (1917), aff'd, 251 U.S. 228 (1920)(alternatively 
the court held that the company's stated intention in its articles of 
incorporation to carry any producer's oil and its subsequent action in 
conformity with this intention suffiCiently evidenced its intention to 
dedicate its property to public use). 

-24-



c 

c 

acquires a right of way by means of condemnation, the company has conclu-

sively evidenced its intention to devote its pipeline to public use and, 

therefore, becomes a public utility. Thus, in California, a company 

having the power of eminent domain for oil pipelines is necessarily a 

public utility; a private corporation cannot exercise the power given by 

subdivision 10 of Section 1238 without transforming itself into a public 

utility. 

The extent of the power of eminent domain possessed by a pipeline 
8 

company is not clear. The law may be that a pipeline company can condemn 

only for the purposes of a pipeline, but it is more likely that the company 

would be held to have the power to condemn for the other facilities listed 

in Public utilities Code Section 227. 

It is recommended that subdivision 10 be deleted from Section 1238 and 

that a provision governing the exercise of the power of eminent domain by 

pipeline companies be codified in the Public Utilities Code. The provision 

should codify the present case law that condemnation may be used only when 

the condemnor is a public utility and is regulated by the Public Utilities 

Commission and should provide a broad enough authority to cover condemnation 

for all regulated functions of the pipeline company. 

8. For further discussion, see Comment, Eminent Domain Powers Exercisable 
Over California Property by Oil and Gas Corporations, 7 U.C.L.A. L. 
Rev. 327 (1960). 
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Telephone, telefll'aph, r.adio and wireless lines and systems 

Subdivision 7 was added to Code of Civil Procedure Section 1238 by 
1 

the Legislature in its 1873-74 session. The subdivision originally pro-

vided for takings for telegraph lines--the only modern means of communica-

tion then in existence. After the invention of the telephone, the subdivision 
2 

was amended to cover both telephone and telegraph lines. Apparently in 

response to the growth in the use of the telephone, the subdivision was 

amended again in 1911 to permit takings for telephone and telegraph systems 
3 

and plants in addition to lines. In 1925, the subdivision was amended to 
4 

its present form in response to the invention of the radio. The words 

"radio and wireless" spparently were interjected into the section without 

considering the incongruity of providing for takings for "wireless lines." 

There does not appear to be any distinction between the terms "radio" and 
5 

"wireless," the latter term being the word preferred in British usage. 

There is no federal grant of eminent domain power for the establishment 
6 

of telephone and telegraph facilities although Congress could do so. The 

federal government bas enacted the "Post Roads Act" which declares railroads 

and highways within the several states to be post roads, and as such, 
7 

authorizes their use by telegraph companies that accept the act. This act 

1. Code Am. 1873-74, Ch. 383, § 160, p. 353. 

2. Cal. stats. 1905, Ch. 477, § 1, p. 637. 

3. Cal. Stats. 1911, Ch. 635, § 1, p. 1206. 

4. Cal. Stats. 1925, Ch. 74, § 1, p. 170. 

5. See definitions of radio, wireless, and wireless te1egrapQy in Websters 
Third New International Dictionary (1961) at 1872, 2624, respectively. 

6. 1 Nichols, Eminent Domain § 2.15 (1964). 

7. Id. 
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8 
prevents states from excluding telephone and telegraph companies, but if 

a company makes use of a state road, that state is entitled to receive 
9 

compensation for the taking of its land to erect telegraph lines. 

It is interesting to speculate as to whether the power of eminent 

domain is available in California for the purpose of providing facilities 

for television communication. If "radio" as used in the statute includes 

commercial radio as well as radio communication systems between individuals, 

there would appear to be no distinction between it and television. Decisions 

from other states indicate that television tranamission usually is accorded 
10 

the 'same rights as telegraph and telephone transmission. However, with-

out statutory amendment, subdivision 7 clearly does not authorize the 

exercise of the right of eminent domain for television communication. The 

logical approach would seem to be to permit the use of eminent domain to 

further television, telephotography, and similar scientific achievements 

that have been developed since 1925. 

There are no cases pertaining to the exercise of eminent domain in 

California for radio and wireless lines or systems and plants. The extent 

to which eminent domain is exercised for radio and wireless purposes is 

unclear. Although there undoubtedly are some takings for radio and wireless 

purposes, empirical observation suggests that Code of Civil Procedure Sec-

tion 1238(7) is used primarily for takings for telephone and telegraph 

purposes. 

8. Id. 

9. 1 Nichols, Eminent Domain § 2.21[4) (1964). 

10. See,~, Ohio Tel. & Tel. Co. v. Steen, 54 Ohio L. Abs. Ill, 54 
Ohio L. Abs. 114, 85 N.E.2d 579 (1949); Ball v. American Tel. & 
Tel. Co., 227 Miss. 218, 86 So.2d 42 (1956). 
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The most obvious condemnors under subdivision 7 of Code of Civil 

Procedure Section 1238 are the private telephone and telegraph companies. 

Their exercise of emj.nfmt dom:1in to Sllp".1.y telephone and telegraph facili-
11 

ties is a public use. Thes-::) cO!I!p8.l:'.ies L2..y GXerCiS2 the power of eminent 

domain to take land for almost 3n7 purpose tbD,t would facilit:1te communica-
12 

tion by telephone and telegraph. Thel'e is no i!anger, however, of 

indiscriminate takings since these compa--" 08 £:re public utUities and their 
13 

activities are strictly regulated by the Pu~lic Utilities Connnission. 

It will not alwRYs be neces,."r;,' for priYate telephone and telegraph 

companies to resort to emine:1t dO!llaj." ,~O oY;;&in easen'mts for their lines 

and other facilities. Th" s'''''.te has =<le a contin'~i:1g offer to telephone 

and telegraph comp,,-·,j,~3 to use the pu~)Hc highi-rays for the creation and 

maintenance of telephone and t~18grq?h lines c.nd the fix'~ures necessary 
14 

thereto. This offer is accep+,stl "by c1.ctual cODstrp.ction and maintenance 

of the lines which has the effect of civing 6 franchise from the state to 
15 

the telephone and teJ.cgraph ccrrcp-:mlcs for the 0-~nted !Ju.ryoses. Moreover, 

11. San Diego Gas & Elec. Co.'[ _ :'u:: kncl Co., 19+ Ce_l. App .2d 472, lit. Cal. 
Rptr. 899 (1961). 

12. See Cal. Pub. Util. Code §§ ~33-23G. 

13. See Cul. Pub. Util. Coo:; §§ 216 J 1001. 

14. Public utilities Code SectiCt 7901 p)'ovides: 

15. 

79Cl. 'l'e1egraph or tele:;:,hon'c corpor&ttons may construct 
lines of telegruph or te]_ep.none lir<ec alo:1g and upon any pub­
lic road or higr.:\-;ay, alonG or aCTOGS ruly of the waters or 
lands within this State, and ~ay erect poles, posts, piers, or 
abutmentn f01' 8uppor'ting t",~ ins"Cllators, 1-;ire3, and other 
necessary fj_xtlFes of th"j,r 1:_:1r"S, in such manner and at such 
points as E:>t 'GO incolllLlode tn:: public '.'-5e of the 1'o:1d or high­
way or inter-rupt the nav;·3ation of the 1<uters. 

Pacific Tel. & Tel. Co. v. San Franc:Lsco, 51 CaL2d 766, 336 P.2<1 514 
(1959). 
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there are provisions in the Streets and Highways Code that permit the 

location of structures or fixtures necessary to telegraph and telephone 
16 

lines in various public rights of way. 

Cities, counties, and cities and counties, as municipal corporations, 

may establish and operate public works to provide their inhabitants with 
17 

telephone service or other means of communication. Consequently, 

municipal corporations may exercise eminent domain for this purpose, 

Moreover, municipal utility districts may be formed to provide their 
18 

members with telephone service or other means of communication. These 

districts are empowered to exercise eminent domain to provide and maintain 

the facilities necessary to afford their members the requisite means of 
19 

communication. 

Finally, the state itself apparently would be entitled to exercise 

eminent domain to provide various communication facilities under Bubdiv1.-
20 

sion 7. The state has a teletype system and the Department of Justice 

is to maintain a statewide telecommunication system fbr the use of law 
2l 

enforcement agencies. In addition, the Department of General Services is 

empowered to acquire, construct, and maintain communications systems and . 
facilities which are to be available to all public agencies in the state 

22 
on such terms as are agreed upon between the department and the agencies. 

16. Cal. Sts. & Hwys. Code §§ 117, 5101(e). 

17· Cal. Const., Art. XI, § 19; Cal. Pub. Util. Code § 10101; Cal. Govt. 
Code §§ 39732, 39790, and 39792. 

18. Cal. Pub. Util. Code § 12801. 

19 • Cal. Pub. Util. Code §§ 12703, 12771. 

20. Cal. Govt. Code §§ 14710, 14711. 

21. Cal. Govt. Code § 15152. 

22. Cal. Govt. Code § 14931-
-29-



The substance of the condemnation authorization specified in subdivi-

sion 7 of Section 1238 of the Code of Civil Procedure should be retained. 

However, the authorization should be removed from the Code of Civil Proce-

dure and placed in the Government Code and the Public Utilities Code in the 

appropriate sections dealing with the powers of the various entities who 

exercise the power of eminent domain for communication purposes. It may 
also be advisable to add express authorization for using eminent domain to 

further television communications and other similar means of communication 

that have developed since 1925. 

'-_. 

c 
-30-
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Water SUpply and distribution 

Introduction. Section 1 of Article XIV of the California Constitution 

declares as a public use "the use of all water now appropriated, or that ms:y 

hereafter be appropriated, for sale, rental, or distribution." 

Subdivisions 3 and 4 of Section 1238 of the Code of Civil Procedure 

grant the right to condeIIlll property for the supplying of water for human 

consumption and for irrigation, industrial, and other purposes. Subdivi-
1 

sion 3 authorizes the condemnation of property necessary for conducting, 

storing, or distributing water for the use of any county, city, municipal 

water district, or state institution, or the inhabitants thereof, including 

any property necessary for the proper development and control of such water, 
2 

either at the time of the condemnation or in the future. Subdivision 4 

1. The pertinent portion of subdivision 3 provides that the power of eminent 
domain may be exercised in behalf of the following public uses: 

2. 

3. Any public utility, •.• ponds, lakes, canals, aqueducts, 
reservoirs, tunnels, flumes, ditches, or pipes, lands, water system 
plants, buildings, rights of any nature in water, and any other 
character of property necessary for conducting or storing or dis­
tributing water for the use of any county, incorporated city, or 
city and county, village or town or municipal water district, or 
the inhabitants thereof, or any state institution, or necessary for 
the proper development and control of such use of said water, 
either at the time of the taking of said property, or for the 
future proper development and control thereof • • • • 

The pertinent portion of subdivision 4 provides that the power of eminent 
domain may be exercised in behalf of the following public uses: 

4. ... canals, ditches, dams, poundings, flumes, aqueducts 
and pipes for irrigation, • • • supplying mines and farming neigh­
borhoods with water, ••• and water, water rights, canals, ditches, 
dams, poundings, flumes, aqueducts and pipes for irrigation of lands 
furnished with water by corporations supplying water to the lands of 
the stockholders thereof only, and lands with all wells and water 
therein adjacent to the lands of any municipality or of any corpo­
ration, or person supplying water to the public or to any neighbor­
hood or community for domestic use or irrigation. 
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authorizes condemoatioh for irrigation and for supplying water to mines and 

farming neighborhoods. In addition, subdivision 4 authorizes a public entity, 

private corporation, or other person supplying water to the public or to any 

neighborhood for domestic use or irrigation, to condemn land adjacent to its 

own land, with all the wells and waters therein, for this purpose. 

These constitutional and statutory declarations that water supply and 

distribution is a "public use" could conceivably provide condemnation authority 
" 

to public entities, privately owned public utilities, and private individuals 

and corporations. However" no attempt will be made here to consider the con-

demnation authority of public entities for the water supply and distribution 
3 

function; this study is concerned only with the authority of private persons 

and privately owned public utilities to condemn property for water supply and 

distribution purposes. 

Civil Code Sections 548-552 contain provisions applicable to water 

corporations. Section 548 provides that no corporation may serve a city 

with water unless authority has been granted by ordinance or by a contract 

with the city. Section 549 requires that good water be supplied at reasonable 

rates without discrimination and authorizes the board of supervisors or city 

governing body to establish I'Elgulations governing delivery of water. Sec-

tion 552 contains provisions designed to assure persons served by a corpora-

tion that furnishes water to hrigate lands that the service will be continued. 

Consideration should be given to the repeal of Sections 548 and 549 as un~eces-

sary in view of the regulation of public utilities by the Public Utilities 

Commission. 

3. It should be recognized that when Section 1238 is repealed it will, be 
necessary to identify each public entity that has authority to engage 
in the water supply and distribution function and to make clear in the 
appropriate statute that the public entity has adequate condemnation 
authority for this function. This will be'considered in a separate study. 
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Condemnation authority of private persons generally. Both Section 1 of 

Article XIV of the california Constitution and subdivision 4 of Section 12]8 

of the Code of Civil Procedure seem to imply that water rights III8\Y be con-

demned for individual use by individuals. These provisions were held valid 
4 

in Lux v. Raggin, where the court stated: 

It is apparent that in deciding whether a use was public the 
legislature was not limited by the mere number of persons to be 
immediately benefited as opposed to those from whom property is 
to be taken. It must happen that a public use (as of a particular 
wagon or railroad) will rarely be directly enjoyed by all the deni­
zens of the state • • • • 

And while the court will hold the use private where it appears 
that the government or public cannot have any interest in it, the 
legislature, in determining the expediency of declaring a use pub­
lic, III8\Y no doubt properly take into consideration all the advan­
tages to follow from such action; as the advancement of agriculture, 
the encouragement of mining and the arts, and the general though 
indirect benefits derived to the people at large from the dedica­
tion. 

Despite this language, the California courts generally have not permitted 

private persons to condemn property for their own private use. For example, 

subdivision 4 of Section 1238 authorizes condemnation in favor of the means 
5 

of transporting water to mines. In Lorenz v. Jacob, it was held that 

eminent domain could not be exercised by the owners of mining claims to obtain 

water principally for their own mines, even though they might also supply 

water to others for mining and for irrigation. Such would not be a constitu-

tional "public use." Subdivision 4 also authorizes condemnation in favor of 

the means of transporting water to farming neighborhoods. It has been held, 

4. 69 Cal. 255, 304-305, 10 P. 674, 700 (1886)(emphasis in original). 

5. 63 Cal. 73 (1883). 
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c 
however, that, in order to condemn under subdivision 4, a water company must 

act as a public utility--i.e., water must be made available to any person 
-- 6 

capable of enjoying it within a given "farming neighborhood." 

Accordingly, with the possible exception of mutual water companies 

(discussed belOW), the courts have interpreted the constitutional and statu-

tory provisions discussed above to preclude condemnation by private corpora-

tions and individuals for their own water supply and distribution system. 

This is a proper construction and should be continued in any comprehensive 

revision of eminent domain law. 

Mutual water companies. Subdivision 4 of Code of Civil Procedure Sec­

tion 1238 provides, in part, that eminent domain may be exercised to take 

"water, water rights, canals, ditches, dams, poundings, flumes, aqueducts 

and pipes for irrigation of lands furnished with water by corporations 
6a 

supplying water to the lands of the stockholders thereof only • " This 
7 

part of the subdivision was added in 1917 and applies to what are commonly 

known as mutual water companies. 

6. San Joaquin & Kings River Canal & Irr. Co. v. SteVinson, 164 Cal. 221, 
128 P. 924 (1912). See also Burr v. Maclay Rancho Water Co., 160 Cal. 
268, 280, 116 P. 715, 721 (1911)(a leading case adopting the stricter 
view of public use where it was held that water used to fulfill a 
contract obligation (for a vendor of land to deliver water to the lot 
sold) was a private use, because "it is not offered to the public 
generally, or to all who may want it within a certain territory"}; 
Thayer v. California Development Co., 164 Cal. 117, 128 P. 21 (1912). 

6a. Cal. Code eiv. Proc. § 1238(4). 

7. Cal. Stats. 1917, Ch. 57, § 1, p. 59· 
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Mutual water companies are those corporations organized for the purpose 
8 

of supplying water solely to their stockholders. These companies are said 

to have developed in response to the subdividing of the great ranchos with 

the resultant division of the irrigation systems previously developed and 
9 

maintained on the ranchos. 

An examination of the manner in which subdivisions 3 and 4 of Code of 

Civil Procedure Section 1238 developed in respect to water and water rights 

indicates perhaps the reason for the 1917 amendment granting eminent domain 

power to mutual water companies. As enacted in 1872, subdivision 3 of Code 

of Civil Procedure Section 1238 provided for takings of "canals, aqueducts, 

flumes, ditches, or pipes for conducting water for the use of the inhabitants 

of any county, incorporated city, or city and county, village, or 
10 

town . " In addition, ,subdivision 4 of the section permitted takings 

of "canals, ditches, flumes, aqueducts, and pipes, for public transportation, 

supplying mines and farming neighborhoods with water, and draining and 

reclaiming lands, and for floating logs and lumber on streams not navigable." 

In 1895, dams and poundings were added to SUbdivision 4 as permissible 
12 

takings and irrigation was added as a permissible use. In the same year, 

subdivision 3 was expanded to include reservoirs and tunnels as permissible 

8. See Russell, Mutual Water Comwanies in California, 12 So. Cal. L. Rev. 
155 (1939). 

9. Id. at 155-156. 

10. Historical Note in Cal. Code Civ. Proc. § 1238 (West 1955). 

11. Id. 

12. Id. 
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In 1909, takings and water storage was added as a permissible purpose. 

14 
subdivision 3 was extended to takings of ponds and lakes. This subdivision 

was again amended in 1911 to include takings for the entities listed therein 
15 

as well as for the inhabitants of these entities. 

In 1913, the Legislature adopted an act subjecting most water companies 

to regulation by the Railroad Commission (now the Public Utilities Commis-
16 17 

sion), but exempting mutual water companies. In the same year, sub-

divisions 3 and 4 of Code of Civil Procedure Section 1238 were further 

broadened, insuring for these regulated water companies the power of eminent 
18 

domain for the purposes for which they were organized. However, at this 

time, no explicit proviSion was made for the mutual water companies. Then, 
19 

in 1917, subdivision 4 was amended to include the latter. This historical 

development of subdivisions 3 and 4 suggests that the amendment to subdiviSion 

4 was intended perhaps to equalize the powers of the two kinds of water com-

panies and to foster further development of water systems in California. 

This grant of the power of eminent domain also may have been partially 

motivated by the advent of World War I. This is indicated by the passage of 

of another act in 1917 that permitted mutual water companies to supply water 

to persons and entities other than its stockholders for the duration of the 

13. ld. 

14. ld. 

15. ld. 

16. Cal. Stats. 1913, Ch. 80, § 1, p. 84; see also Cal. Pub. Util. Code 
§§ 2701-2712. 

17. Cal. Stats. 1913, Ch, 80, § 2, p. g5; see also Cal. Pub. Util Code ~.2705. 

18. Historical Note in Cal. Code Civ. Proc. § 1238 (West 1955). 

19. Cal. Stats. 1917, Ch. 57, § 1, p. 59. 
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20 
war without being subjected to regulation by the Railroad Commission. 

Curiously, there has been some indication in the decisions that the exercise 

of the power of eminent domain by a "non-public utility" mutual water company 

signifies an intention to dedicate its property to "public use" (in the 

public utility sense) and thereby subject the company to public utility 
21 

regulation. Such dedication could make "public" that which had been 

"private. " Whether the explicit grant of eminent domain power to private 

mutual water companies permits them to retain their exempt status from 

regulation as a public utility subsequent to exercise of the power is an 
22 

issue that does not appear to have been resolved. 

The limited authorization of the exercise of eminent domain by mutual 

water companies specified in subdivision 4 of Code of Civil Procedure Sec-

tion 1238 should be retained in a provision compiled in the portion of the 
23 

Public utilities Code dealing with mutual water companies. 

20. Cal. Stats. 1917, Ch. 191, § 1, p. 281; see also Cal. Pub. Util. Code 
. §§ 2727-2728. 

21. See, ~, Lamb v. California Water & Tel. Co., 21 Cal. 2d 33, 129 P. 2d 371 
(1942). Cf. Yucaipa Water Co. No.1 v. Public utilities Comm'n, 54 
Cal.2d 82~357 P.2d 295, 9 Cal. Rptr. 239 (1960). 

22. But see Corona City Water Co. v. Public Utilities Comm'n, 54 Cal.2d 834, 
357 P.2d 301, 9 Cal. Rptr. 245 (1960). 

23. Research has disclosed no other sections in the codes containing such 
authorization. The power of eminent domain may, in some instances, 
be set forth in uncodified statutes, see, ~, Cal. Stats. 1869-70, 
Ch. 454, p. 660, but the utility and desirability of these provisions 
are limited at best and certainly in no way negate the recommendation 
in the text. 
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Privately owned public utilities. Section 1 of Article XIV of the 

California Constitution and subdivisions 3 and 4 of Section 1238 of the 

Code of Civil Procedure provide broad condemnation authority to regulated 

public utilities engaged in water supply and distribution. In any revision 

of the law, this authority should be continued but it should be codified in 

an appropriate provision compiled in the Public Utilities Code granting a 
~ ~ 

"water corporation" the right to condemn property for its "water system." 

Property outside territorial limits. Subdivision 4 of Section 1238 

provides for the taking of lands, wells, and water supplies adjacent to the 

lands of municipalities and adjacent to corporations supplying water to the 
26 

public. In North Sacramento v. Citizens Utilities Co., this proviSion 

was interpreted at face value and considered to validate the city's taking of 

property of a water company which was located outside the city's boundaries 

and serviced persons both inside and outside the city. Since the power to 

take property outside the territorial limits of the public entity exists 

only where expressly granted qy statute or fairly implied in or incident to 
'ZT 

powers granted or essential to declared objects and purposes of the entity, 

there might be some value in continuing the substance of this portion of sub-

division 4 when Section 1238 is repealed. 

24. "Water corporation" includes every corporation or person owning, con­
trolling, operating, or managing any water system for compensation 
within this state. Cal. Pub. Util. Code § 241-

25. "Water system" includes all reservoirs, tunnels, shafts, dams, dikes, 
headgates, pipes, flumes, canals, structures, and appliances, and all 
other real estate, fixtures, and personal property, owned, controlled, 
operated, or managed in connection with or to facilitate the diversion, 
development, storage, supply, distribution, sale, furnishing, carriage, 
apportionment, or measurement of water for power, irrigation, reclama­
tion, or manufacturing, or for municipal, domestic, or other beneficial 
use. Cal. Pub. Util. Code § 240. 

26. 192 Cal. App.2d 482, 13 Cal. Rptr. 538 (1961). 

Z'{. Harden v. Superior Court, 44 Cal.2d 630, 284 P.2d 9 (1955). 
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c Wharves, docks, piers, chutes, and booms 

Code of Civil Procedure Section 1238(4) authorizes a taking for "wharves, 

docks, piers, ••• chutes, [and] booms •••. " 

Article XII, Section 23, of the California Constitution provides that, 

"Every private corporation, and every individual ••• owning, operating, 

managing, or controlling any ••• plant, or equipment ••• for the furnish-

ing of storage or wharfage facilities, either directly or indirectly, to or 

for the public ••• " is a public utility subject to control by the Legisla-
1 

ture. Public Utilities Code Section 216(a) provides that the term "public 

utility" includes "every • • • wharfinger." Section 242 of the Public 

Utilities Code provides that: 

''Wharfinger'' includes every corporation or person owning, con­
trolling, operating, or managing any dock, wharf, or structure 
used by vessels in connection with or to facilitate the receipt 
or discharge of freight, other than bulk liquid commodities, or 
passengers for compensation within this State. 

Although none of these sections uses the terms pier, chute, or boom, they can 

be included in the language "or structure" in Section 242. In addition, 

Harbors and Navigation Code Section 23 defines a wharf to include a pier, 

quay, or landing. 

Civil Code Sections 528-531 contain provisions applicable to bridge, 

ferry, wharf, chute, and pier corporations. Section 528 provides that no 

corporation may construct any of those structures or take a toll on such a 

structure unless authority has been granted by the supervisors or other 

governing body. Section 529 indicates when a dissolution will be allowed. 

Section 530 provides when the annual reports are due and what is to be included. 

Section 531 states that the title is likewise applicable to a private person 

constructing, operating, or owning a bridge, ferry, wharf, chute, or pier. 

1. Art. IV, § 33, provides that rates for wharfage are to be regulated. 

-39-



c 

c 

In addition, Harbors and Navigation Code Sections 4000-4017 regulate 

the construction of wharves and chutes. In general, those sections state 

that a franchise is necessary for a person to construct a wharf or chute, 

and they also provide regulatory rules such as maximum and minimum rate 

percentages. Section 4009 authorizes the grantee of a franchise allowing 

the construction of a wharf or chute to procure a right of way or other 

incidental use of land for the wharf or chute through condemnation proceedings 

brought pursuant to Part 3 of Title 7 of the Code of Civil Procedure. These 

sections are to be read in conjunction with the previously mentioned Civil 
2 

Code sections. 

Supplementing this authorization is the broader power delegated to cities, 

counties, and cities and counties to provide harbors under the Revenue Bond 
3 

Law of 1941 and to construct any structures necessary or convenient to 
4 

promote commerce or navigation under the Improvement Act of 1911. 

Insofar as wharves and the like are provided by privately owned public 

utilities, the power of condemnation should be continued. In addition, the 

authority of public entities to engage in this function to condemn any 

necessary property should be clear. Private persons that are not public 

utilities should have no right to condemn for this function. 

2. Oakland v. Hogan, 41 Cal. App.2d 333, 106 P.2d 987 (1940); Oakland v. El 
Dorado Terminal Co., 41 Cal. App. 2d 320, 106 P. 2d 1000 (1940). 

3. See Cal. Govt. Code §§ 54309(g), 54340, 54341. 

4. See Cal. Sts. & Hwys. Code §§ 5101 (m), 5102. See also Gcvt. COde 
§ 40404(d), (e)(general authorization to acquire by condemnation 
property necessary to acquire, improve, and maintain waterfronts or 
public harbors). 
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"Public mooring places for watercraft" 

Subdivision 3 of Section 1238 of the Code of Civil Procedure authorizes 
4a 

a taking by eminent domain for "public mooring places for watercraft." 

The more general condemnation authorization for "wharves, docks, piers" in 

subdivision 4 of Section 1238 would appear to be broad enough to cover public 

mooring places for watercraft. 

The condemnation authority granted by subdivision 3 of Section 1238 

makes clear the authority of a city to condemn property for public mooring 

places for watercraft under subdivision (b) of Section 39961 of the Gavern-

ment Code. This condemnation authority should be continued in some form--

either a specific or general grant of condemnation authority to cities--when 

Section 1238 is repealed. 

Sections 4000-4017 of the Harbors and Navigation Code provide a system 

for the granting to private persons a license to construct wharves, chutes, 

or piers and to take tolls for the use of such facilities. Section 4001 

provides that the board of supervisors may, upon approval of the Department 

of Finance through the Chief of the Division of State Lands, grant authority 

to a city, county, or person to construct a wharf for "recreational, pleasure 

or boating purposes" and to take tolls for its use. Section 4oc9 grants the 

right to condemn,'the rtght of way, and other necessary incidental uses of 

land for the "Wharf or chute." This grant makes it unnecessary to rely 

upon Section 1238 for authority to condemn property needed for toll wharves, 

and the like. 

Whether Sections 4000-4017 serve any purpose at the present time is 

unknown. In any case, these sections provide adequate condemnation authority 

4a. This phrase was added to Section 1238 by Cal. Stats. 1901, Ch. 57, § 1, 
p. 72. 
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insofar as condemnation by nongovernmental entities for "public mooring 

places for watercraft" is concerned. As far as public entities are con-

cerned, it will be necessary to make a check of the statutes relating to 

all public entities to determine whether they have authority to condemn 

for public mooring places for watercraft when Section 1238 is repealed. 

Warehouses 

Code of Civil Procedure Section 1238(4) authorizes a taking for "ware­

houses." In 1913, Section 1238 was amended by inserting in subdivision 4 

the word "warehouses" after the words "wharves, docks, piers," and before 
5 

the words "chutes, booms." The placement of the word may be Significant. 

Although the authorization may apply to any warehouse, the legislative 

intent may be that the authorization relates only to warehouses necessary 

in conjunction with an existing wharf or a wharf about to be constructed. 

The latter is a possible conclUSion because the word was inserted between 
6 

"wharves" and "chutes" which are words that ordinarily are found together. 

In addition, there is some indication that the amendment was made because 

of litigation in Los Angeles over the right of the City of Los Angeles to 

condemn a site for a warehouse adjacent to a site on which a wharf was to 

be built. 
7 

In Los Angeles v. Koyer, the city had brought an action in 1910 to 

condemn a site for warehouses in order to facilitate the operation of public 

wharves to be constructed by the city. The judgment of condemnation was 

5. Cal. Stats. 1913, Ch. 291, § 1, p. 544. 

6. See,~, Barb. & Nav. Code §§ 4000-4017. 

7. 48 Cal. App. 720, 192 P. 301 (1920). 
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entered in late 1912. Subsequently, an appeal was taken by the condemnee. 

The decision rendered in 1920 by the Second Appellate District invalidated 

the condemnation action on the ground that the authorization in Section 1238 

did not include warehouses prior to the amendment in 1913. The court 

reasoned that a warehouse on a site distinctly different from the wharf 

was not authorized. The court also ruled that the language of the city 
8 

charter did not confer the power on the city. 

Section 2 of Article XII of the Proposed Constitution provides that 

persons or corporations which own, operate, control, or manage facilities 

for the furnishing of storage for the public are public utilities. A 

similar provision is contained in present Section 23 of Article XII. That 

"storage" includes warehouses is indicated by the fact that Public Utilities 

Code Section 216 defines a public utility as including "every •.• ware-

houseman." A "warehouseman" includes one owning, controlling, operating, 

or managing a building in which property is regularly stored for compensa-

tion, in connection with the transportation of property by a common carrier 
9 

or vessel, or the loading or unloading of property. Liquid petroleum 

commodities in bulk, baled cotton, and docks, wharves, or structures owned 
10 

or operated by a wharfinger are excluded. Warehousemen also include 

persons or corporations owning or operating any building or warehouse in 
11 

which merchandise is regularly stored for the public for compensation. 

8. See also Donegan v. Los Angeles, 109 Cal. App. 673, 293 P. 912 (1930). 

9. Cal. Pub. Util. Code § 239(a). 

10. Id. 

ll. Cal. PUb. Util. Code § 239(b). 



Excepted OW this subdivision are secondhand household goods, liquid 

petroleum commodities in bulk, baled cotton, merchandise sold but retained 

in the custody of the vendor, warehouses operated by any nonprofit, coopera-

tive association or corporation engaged in handling agricultural products, 
12 

and warehouses conducted OW agents of such corporations or associations. 

Warehousemen are regulated under the provisions of Public Utilities Code 

Sections 1051-1054. 

It will be necessary to include a proviSion similar to the warehouse 

provision of subdivision 4 somewhere in the codes since cities and public 

utilities otherwise would have no authorization to take for this purpose. 

The only authorizations for condemnation for warehouses elsewhere in the 
13 

codes are for Harbor Districts. 

Ferries 

Code of Civil Procedure Section 1238(4) authorizes a taking for ferries. 

Ferries are not specifically mentioned in the Public utilities Code but 

are clearly common carriers under Section 211(b) of that code and, there­

fore, are public utilities under Section 216. In addition, if a particular 

ferry system is not classified as a common carrier for some purpose, it 

would nevertheless be regulated under Public Utilities Code Sections 4501-4669 

dealing with "for-hire vessels" other than common carriers. 

Civil Code Sections 528-531 provide for the organization of "bridge, 

ferry, wharf, chute, and pier corporations." Under Section 528, a 

corporation to run a ferry and take tolls for transportation cannot be 

12. Id. 

13. Cal. Harb. & Nav. Code §§ 6075 (by reference to 6012), 6076, 6077.3; 
Port Districts (Cal. Barb. & Nav. Code §§ 6295, 6296, 6307); River 
Port Districts (Cal. Harb. & Nav. Code §§ 6895, 6896); and Small 
Craft Harbor Districts (Cal. Barb. & Nav. Code §§ 7147), 7149(b}, (c)}. 
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organized until it has been granted a franchise by the board of supervisors 

Or by another governing body having authority to do so. The right to grant 

a franchise is curtailed by Streets and Highways Code Section 30800 et seq. 

Under these sections, the Department of Public Works has exclusive juris­

diction of the granting of franchises (§ 30800) and may regulate the tolls 

collected (§ 30802). There are special provisions for those holding a 

franchise granted prior to August 21, 1933 (§§ 30860-30873). Section 30900 

gives a city the right to grant a ferry franchise if the ferry system is 

operated wholly within the limits of the city and other conditions are met. 

The authorization in Code of Civil Procedure Section 1238(4) must be 

continued to allow such private ferry systems (public utilities) to condemn 

for ferry purposes. The authorization is not necessary for counties, cities, 

or cities and counties. Under Streets and Highways Code Section 1753, a 

county can take a ferry landing place. Under Government Code Sections 38731 

and 39731.2, a city can take an existing ferry system. Under Government 

Code Sections 54301, 54309{e), 54340, and 54341, cities and counties can 

take a ferry system. (Revenue Bond Law of 1941) It is not clear whether 

the city or county can take !2!: a ferry system. Section 54340 provides that 

the local agency can acquire "any enterprise" by eminent domain. Whether 

the term "enterprise" means only an existing system or includes creating a 

new enterprise is not made clear by Section 54309 or 54310. However, that 

it apparently is not restricted to an existing system is indicated by the 

tenor of the act. The acquisition of ferry and wharf facilities is also 

authorized to cities by Government Code Sections 39901, 39962, and 39963, 

but those sections do not clearly confer the power of eminent domain on 

cities for ferry and wharf purposes. 
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c 
Toll roads and bridges 

Generally. Code of Civil Procedure Section 1238(4) provides for the 

acquisition of "toll roads" by eminent domain. Sections 1264.1 through 

1264.9 of the Code of Civil Procedure provide special rules for condemning 

s toll road franchise as of a future date. 

Streets and Highways Code Sections 30800-30847 provide special rules 

with respect to the granting of franchises to conduct a toll road. The 

Department of Public Works is in charge of granting all franchises (§ 30800) 

and counties are specifically excluded from power to grant a toll road 

franchise (§ 30810). Jmy person who held a toll road franchise on August 14, 

1929, is exempted from the operation of the statute (§ 308ll). However, 

the provisions of this act do not inhibit a county, city, incorporated 

bridge and highway district, joint highway district, or the state from 

acquiring or constructing a toll road. 

Apparently, the only authorization for condemning for toll roads out-

side of Section 1238 is Section 27164 of the Streets and Highways Code. 

The power is not explicitly given by this section but it does provide that 

a bridge and highway district may "acquire" and construct tollgates, toll-

houses, and other property "necessary to construct, maintain, operate or 

otherwise make use of toll bridges and highways • " 

Under modern conditions, there appears to be no need to continue the 

authority of private corporations and persons to .condemn for toll roads. 

If public entities are to operate toll roads, they should have clear authority 
1 

to condemn for such purpose. 

1. Under Streets BIJi Highways Code Section 902, at the expiration of a franchise 
to run a toll road, the road becomes public with no need for compensation. 
See People v. Davidson, 79 Cal. 166, 21 P. 538 (1889); People v. O'Keefe, 
79 Cal. 171, 21 P. 539 (1889). 



c Plank and turnpike roads. Code ot: Civil Procedure Section 1238 ( 4) 

authorizes a taking for "plank and turnpike roads." This was in the 

original 1812 version ot: this section and was based on Section 15 ot: the 

act authorizing t:ormation ot: corporations t:or the construction ot: plank 
2 

or turnpike roads. BasicaLi,y, they are treated as toll roads and, hence, 
3 

would come under toll road proviSions. As such, the turnpike roads are 
4 

"public highways." When the franchise to collect tolls expires, they 

become free public roads. Theret:ore, it appears that no such "plank or 

turnpike roads" exist any longer and that this authorization should not 

be continued when Section 1238 is repealed. 

Toll bridges. Code ot: Civil Procedure Section 1238(4) provides that eminent 

domain may be exercised to provide "bridges." This provision was contained 

in the 1812 code and was based on Sections 9 and 10 ot: an act concerning 
5 

public ferries and toll bridges. It is to be noted that the word "toll" 

was deleted when the authorization t:or bridges was inserted in Section 12]8. 

Provisions concerning toll bridges are found in several codes. Civil 

Code Sections 528-531 provide that no person or corporation shall operate 

a toll bridge OOl'poration without a franchise from the board of supervisors 

or other public body with the authority to issue one. However, these 

sections are limited by Streets and Highways Code Sections 30800-30813. 

2. Cal. Stats. 1853, Ch. 121, p. 169. Discussion in 2 Cal. Code Civ. Proc. 
Ann. § 1238 at 102, n.5 (Haymond & Burch 1812). This act vas repealed 
many years ago. 

3. See People v. Auburn & Yankee Jim's Turnpike Co., 122 Cal. 335, 55 P. 10 
(1898) • 

4. Id. at 339, 55 P. at 12. 

5. Cal. Stats. 1855, Ch. 141, p. 183, amended Cal. Stats. 1864, Ch. 196, p. 192. 
For legislative intent, see 2 Cal. Code Civ. Proc. Ann. § 12]8, at 102, 
n.5 (Haymond & Burch 1872). 
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Under those sections, the Department of Public Works has exclusive juris-

diction over the granting of franchises (§ 30800) and may regulate the 

tolls collected (§ 30802). There are special provisions for those holding 

a franchise prior to August 14, 1929 (§§ 30860-30873). In addition, a toll 
6 

bridge is a public utility. 

There are special provisions in the Code of Civil Procedure for the 

taking, as of a future date, of a franchise to take tolls for a limited 
7 

duration. These sections were added to the code in 1937. The California 

Toll Bridge Authority Act was originally enacted in 1929. In that act, 
8 

the policy of the state to acquire toll bridges was declared. Thus, it 

would appear that these Code of Civil Procedure sections were added to the 

code for one of two reasons: either to explain the relationship between the 

condemnation provisions in the Toll Bridge Authority Act and the Code of 

Civil Procedure title on eminent domain, or merely to cure a defect existing 

in the right to take under the Toll Bridge Authority Act. There is no 

indication in the legislative history or in the cases construing the 

California Toll Bridge Authority Act prior to 1937 why the sections were 

enacted. The only secondary source in which the sections are discussed is 
9 

The Work of the 1937 California Legislature, in which it is speculated 

that toll bridges and toll roads were becoming so prevalent that such a 

scheme was necessary. 

6. Cal. Pub. titil. Code·~ 216(a). 

7. Cal. Code Civ. Pree. §§ 1264.1-1264.9. 

8. Cal. Stats. 1929, Ch. 763, § 1, p. 1489. 

9. 11 So. Cal. L. Rev. 1, 33-39 (1937). 
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Finally, it might be noted that Section 30001 of the streets and High-

ways Code states the policy on toll bridges as follows: 

It is the policy of the State to acquire and own all toll 
bridges situated upon or along any part of the highways of the 
State, and ultimately to eliminate all toll charges thereon. 

Since franchises may still be issued for the construction and operation 

of toll bridges by privately owned public utilities ("toll bridge corpora-
10 

tions" ), the continuation of condemnation authority for these corporations 

to take by eminent domain for toll bridges would be a useful power for these 

corporations. However, in view of the state policy of eliminating toll 

bridges, it is doubtful that, as a matter of policy, it would be desirable 

to permit private corporations to exercise the power of eminent domain to 

establish toll bridges. 

10. "Toll-bridge corporation" includes every private corporation or 
person owning, controlling, qperating, or managing any bridge 
or appurtenance thereto, used for the transportation of persons 
or property for compensation in this State. Cal. Pub •. mil-. Code 
§ 237· 
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Terminal facilities for highway carriers 

Subdivision 22 was added to Section 1238 of the Code of Civil Procedure 
2 1 

in 1945 to authorize condemnation by "any common carrier operating upon 
3 

any public highway in this State between fixed termini or over a regular 
4 

route" for "terminal facilities, lands, or structures for the receipt, 

transfer or delivery of passengers or property" or for "other terminal 
5 

facilities. " 
6 

Iritrastate highway common carriers are public utilities subject to 

the regulation of the California Public Utilities CommiSSion, and, of 

course, interstate carriers are regulated by the Interstate Commerce 
7 

Commission. The broad authority of the California commission includes 

the power to require the intrastate carriers to erect structures necessary 

to provide adequate service or facilities and to fix the sites for such 
8 

structures. Although the power of the highway carriers to take property 

1. Cal. Stats. 1945, Ch. 251, § 1, p. 713. 

2. See Cal. Pub. Util. Code § 211 (defining "common carrier"). 

3. See Cal. Pub. Util. Code § 3509 (defining "public highway"). 

4. See Cal. Pub. Util. Code § 215 (defining "between fixed termini or 
over a regular route"). 

5. The subdivision reads as follows: 

22. Terminal facilities, lands, or structures for the 
receipt, transfer or delivery of passengers or property by 
any common carrier operating upon any public highway in this 
State between fixed termini or over a regular route, or for 
other terminal facilities of any such carrier. 

6. Cal. Pub. Util. Code § 216. 

7. See 3 Witkin, S\lIIlIllSry of California Law Constitutional Law §§ 194-204 
(7th ed. 1960). 

8. Cal. Pub. Util. Code § 762. 
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for terminal facilities may not be essential to permit them to comply with 

the commission's directives, it at least facilitates their doing so. 

As subdivision 22 is the only basis for condemnation b,y highw$Y carriers, 

its effect must be preserved in any recodification of the eminent domain laws. 

The substance of the subdivision should, therefore, be compiled in the Public 

Utili ties Code. 

TOlJrROAD FRANCHISES--C.C.P. §§ 1264.1-1264.9 

Up to the first decadesof this century, local public entities were 

empowered to grant franchises to private parties for the construction and 

operation of toll roads and toll bridges. In 1929, the Legislature vested 

exclusive authority in the Department of Public Works to issue these fran-
1 

chises, at the same time removing county authority to issue or renew a 

toll road or toll bridge franchise.
2 

Toll roads and bridges eXisting as 

of August, 1929, were permitted to remain in eXistence,3 but the removal 

of county authority to renew the franchises combined with a provision that, 

on the expiration of a franchise, a toll road automatically and without 
4 

compensation becomes a county highway, to insure that, after the passage 

of time, county franchises for toll bridges and toll roads would gradually 

disappear. 

1. Cal. Stats. 1929, Ch. 764, § 1, p. 1502; Cal. Stats. 1933, Ch. 7, § 1, 
p. 14; Cal. Stats. 1947, Ch. 176, § 1, p. 731; now Cal. Sts. & HWys. 
Code § 30800. 

2. Cal. Stats. 1929, Ch. 764, § 4, p. 1503; Cal. Stats. 1933, Ch. 7, § 4, 
p. 14; CaL stats. 1947, Ch. 176, § 1, p. 732; now CaL Sts. & Hwys. 
Code § 30810. 

3. Cal. Sts. & Hwys. Code § 308ll(a). 

4. Pol. Code § 2619, added Cal. Stats. 1883, Ch. 10, § 1, p. 6; Cal. Stats. 
1935, Ch. 29, § 902, p. 303; now CaL Sts. & Hwys. Code § 902. 
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c 
In 1937, Sections 1264.1 through 1264.9 were added to the Code of 

Civil Procedure, establishing a procedure for the condemnation of toll 

bridge and toll road franchises. 5 A corresponding provision has been 

present since 1872 in the enactment defining franchises for toll roads and 

toll bridges as one variety of property subject to be taken under the 

eminent domain sections of the Code of Civil Procedure. In 1913, the 

phrasing was changed from franchises for toll roads and bridges, to refer 

to franchises for public utilities, so presumably the toll franchises are 
6 

subsumed within the meaning of public utility franchises. No cases could 

be found relating to the condemnation of toll roads or bridges under any 

of the Code of Civil Procedure Sections 1264.1 through 1264.9, with the 

exception of Section 1264.7, which defines "judgment and final judgment" 

for purposes of the entire title of the Code. 

Unless the Department of Public Works has granted franchises for toll 

roads and toll bridges, and no evidence was found to indicate this, there 

appears to be no present application for Code of Civil Procedure Sections 

1264.1-1264.6 or 1264.8-1264.9, sinc~ almost forty years have passed since 

the removal of county authority to grant these franchises, and it is highly 

likely that all franchises so granted ,dll have expired. If franchises 

for toll roads and bridges are included within the definition of franchises 

for public utilities in subdivision 5 of Code of Civil Procedure Section 

1240, any existing franchises could be condemned even if the Section 1264.1 

et seq. series were repealed. While Section 1264.1 provides that these 

5. Added Cal. Stats. 1937, Ch. 924, § 1, p. 2543. 

6. Cal. Code Civ. Proc. § 1240(5), as amended by Cal. Stats. 1913, Ch. 292 
§ 1, p. 547. 
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franchises msy be condemned as of a future date, the condemnor might merely 

delay the condemnation proceeding until such time as it wanted to take 

immediate "possession." The other procedural provisions of these sections 

would probably be applicable under normal valuation proceedings, even if 

they had been repealed. 

DETERMINATION OF COMPENSATION BY THE PUBLIC UTILITIES COMMISSION 

Existing constitutional and statutory provisions. Section 236 of 

Article XII of the California Constitution gives the Legislature "plenary" 

and "unlimited" authority to delegate to the Public Utilities CommiSSion 

the "power" and "jurisdiction" to "fiX the just compensation to be paid 

for the taking of any property of a public utility in eminent domsin pro-
1 

ceedings." This section, of course, does not expand or qualify the power 

of eminent domsin. Rather, its purpose and effect is to create the only 

enclave in the guarantee of jury trial provided as to all other condemna-

tion proceedings by Section 14 of Article I. 

L Section 23a reads in full as follows: 

236. The Railroad Commission (Public Utilities Commission) 
shall have and ,exercise such power and jurisdiction as shall be 
conferred upon it by the Legislature to fix the just compensation 
to be paid for the 'taking of any property of a public utility in 
eminent domsin proceedings by the State or any county, city and 
connty, incorporated city or town, municipal water district, 
irrigation district or other public corporation or district, and 
the right of the Legislature to confer such powers upon the Rail­
road Commission is hereby declared to be plenary and to be unlimited 
by any prOVision of this Constitution. All acts of the Legislature 

r heretofore adopted which are in accordance herewith are hereby con-
'--_. firmed and declared valid. 
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The section was added in 1914 to assure the constitutionality of 

the statutory provisions (now Sections 1401-1421 of the Public utilities 

Code) which permit local political subdivisions to have the Public 

utilities Commission determine the compensation to be paid in the taking 

of "the lands, property, and rights of any character whatsoever of any 
2 

public utility." The only other statutory application of Section 2311 

is Sections 1206-1220 of the Public utilities Code which provide for 

determination of just compensation by the Public utilities Commission in 

the taking of property for the elimination of grade crossings. The 

Supreme Court of California has held that these statutory provisions and 

any others that might be based upon Section 2311 must be limited to prop-

erty used as public utility property and can have no application to 

"private property" (in this sense, to "property not dedicated" to public 

service}. 3 

Both the procedure for valuation and the procedure for elimination 

of grade crossings also make allowance for determination by the Commis-

sion of just 

filed in the 

compensation even though the condemnation proceeding is 
4 

Superior Court pursuant to the Code of Civil Procedure. 

2. East Bay Muni. Util. Dist. v. Railroad Comm'n, 194 Cal. 603, 229 P. 
949 (1924 ). 

3. S. R. Chase Lumber Co. v. Railroad Comm'n, 212 Cal. 691, 300 P. 12 
(193l). See also Breidert v. Southern Pac. Co., 61 Cal.2d 659, 
394 P.2d 719, 39 Cal. Rptr. 903 (1964). 

4. For an application, see North Sacramento v. Citizens Util. Co., 
218 Cal. App.2d 178, 32 Cal. Rptr. 308 (1963). 
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Even in those instances in which the property being taken is owned by a 

public utility and the proceedings are in the Superior Court, certain 

precepts uniquely applicable to public utility takings are to be fOllowed. 5 

Effect of Constitution Revision Commission's Recommendation. 

Section 238 has been considered here principally because a substantial 

change would be made by adopting the recommendation of the California 

Constitution Revision Commission. Under that commission's proposal, 
6 

the now prolix language of Section 238 would be reduced to the following: 

The Legislature may provide that on request of condemnor and 
condemnee the Commission fix just compensation for public utility 
property taken by eminent domain. 

Under existing law; proceedings under the Public Utilities Code are an 

alternative, at the option of the condemnor, to proceedings under the 

Code of Civil Procedure.7 

Over the years, the appellate courto have had much to say in 

favor of the fixing of just compensation by the Public Utilities 

Commission.8 The proposal of the Constitution Revision Commis-

sian, of course, requires that both the condemnor and the condemnee 

5. See Citizens Util. Co. v. Superior Court, 59 Cal.2d 805, 382 P.2d 356, 
31 Cal. Rptr. 316 (1963)(dealing with date of valuation, subsequent­
improvements, valuation method, and other problems). 

6. Cal. Const. Revision Comm'n, Proposed Revision of the California 
Constitution 90 (1968). 

7. Cal. Pub. Util. Code §§ 1217, 1421. See Citizens Util. Co. v. 
Superior Court, 59 Cal.2d 805, 382 P.2d 356, 31 Cal. Rptr. 316 (1963). 

8. See, e.g., Pacific Tel. & Tel. Co. v. Eshleman, 166 Cal. 640, 137 
P. 1119 (1913). 
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agree to the proceeding under the Public Utilities Code; absent such an 

agreement, the general procedure in the Code of Civil Procedure would 

apply, including jury determination of compensation. 

The only statutory changes made in connection with that commission's 

proposal would be amendments to Sections 1206 and 1403 of the Public 

utilities Oode to provide, in effect, that to obtain the Public utilities 

Commission's assessment of compensation in takings for either the 

elimination of grade crossings or the acquisition of public utility 

9 property, both the condemnor and condemnee must concur in that action. 

RECOMMENDATIONS 

The following recommendations are made for dealing with the right 

to take problems of public utilities: 

1. Section 1238 of the Code of Civil Procedure, insofar as it 

relates to public utilities, should be repealed. 

" 2. Privately owned public utilities should be granted an express 

right to condemn any property--whether a fee or lesser interest--neces-

sary to carry out their regulated activities. The utilities granted 

this condemnation authority should include railroad corporations, elec-

trical corporations, gas corporations, heat corporations, pipeline 

corporations, telephone corporations, telegraph corporation~water cor­

porations, ferries, street railroad corporations (terminal facilities 

only), motor carriers (terminal facilities only), and--possibly--wharf-

ingers, warehousemen, and toll bridge corporations. This probably would 

9. See A. B. No. 918 (1968 Reg. Sess.). 
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merely clarify existing law, but serious consideration should be given 

to not giving condemnation authority to wharfingers, warehousemen, and 

toll bridge corporations. 

3. Each statute that authorizes a public entity to engage in a pablic 

utility activity should be examined, and any amendments needed to make 

clear that the public entity may condemn any property necessary for that 

activity should be made. This probsbly is the effect of inclusion of 

"any public utility" in subdivision 3 of Section 1238 and of the various 

specific grants of condemnation authority for utility purposes in Sec-

tion 1238. 

4. Private individuals and corporations whose activities are not 

subject to rate regulation by state or federal authorities should not be 

permitted to exercise the right of eminent domain for utility purposes. 

5. The respective applications of the eminent domain title and the 

provisions of the Public utilities Code relating to taking of utility 

property should be clarified. 

6. No property should be taken by a privately owned public utility 

for utility purposes unless the Public utilities Commission has adopted 

a resolution that the taking of the particular property, and the interest 

therein sought to be acquired, is necessary. Such resolution should be 

conclusive evidence of necessity under Code of Civil Procedure Section 

1241. 

7. A determination should be made whether Sections 1264.1-1264.9 

are needed. The substance of Section 1264.7 ("judgment" and "final 

judgment" defined) should be retained. 
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