2 uy 1/20/70
Memorandum 70-10

Subject: Study 44 - Fictitious Business Names
Attached is a copy of the page proofs of the Fictitious Business Names
Recompendation. We expect that the printed pamphlet will be delivered soomn.
Attached as Exhibit I is a letter from Maurice D. L. Fuller, 5r.,
Chairman of the Uniform Commercisl Code Committee of the State Bar of
California. The letter forwards & proposed report of the Committee to the

Board of Governors.

General reaction. The State Bar Committee believes that the proposed

revision is generally preferable to the existing law, but the Committee still
would prefer to eliminate publication and to have a central filing as
initially proposed in the staff background study. This point has been con-
sidered by the Commissicon on numerous occasions and the suggested scheme hes

not been adopted because it would not be politically acceptable.

Section 17919. A msjority of the Committee suggests that Section 17919

should permit the execution, filing, ete., by an assignee. This appears to
be a good suggestion. The staff suggests thet Section 17919 be amended to
add a new subdivision (c), to read:

{e} A fictitious business name statement may be executed,
filed, and published by an assignee or purcheser of the business or
of the accounts receivable at any time after the assignment or
sale where a failure to comply with the provisions of this chap-
ter would otherwige preclude the msintenance of an sction to
recover any sums due to the assignee or purchaser by reason of
the assignment or sale.

Section 17930. The Committee notes that Section 17930 may not be as

practical as may be desired to enforce ccmpliance with the requirement of
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filing. Section 17930 is not intended to serve this purpose; the section is
designed to provide a penalty for making a false statement and serves in lieu
of the affidavit which was formerly required to be included in the certificate
and which has been eliminated in the recommended legislation. The sancticn

to enforce compliance with the filing requirement is found in Section 17918,
which retains existing law. The staff concludes that no change is needed in

Section 17930,

Renewsl procedure. The Committee suggests that the substance of the

renewa) certificate provided under present Civil Code Section 2469.2 be
retalned insofar as publication is concerned. This procedure has been
retained in Section 17917(c) which provides that the new statement need not
be published unless there has been a change in the information required in
the expired statement. Accordingly, we have retained the substance of the
former procedure, but avoid the need to have two types of certificates--an

"original certificate™ and a "renewal certificate.”

Section 8 (pages 631-632). Section 8 requires all persons subject to the

existing fictitious business name statute to meke a new filing between Jan-
vary 1, 1971, and July 1, 1971l. The State Bar Committee has identified what
the staff believes is a defect in this section. The section sappears to
require publication even though there has been no change in the information
contained in the fictitious business name certificate filed under the existing
statute. Although the vast majority of the statements to be filed initially
under the new statute will need to be republished because there has been a
change in the information required in the certificate now on file, the
Committee apd the staff belisves that there should be no need to publish the

statement- if there has been no change in the informastiom required in the
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certificate now on file. Accordingly, the staff recommends that Section 8
be amended to resd:
Sec. 8. (a} This act becomes cperative on July 1, 1971,

except that at any time after January 1, 1971, a fictitious

business name statement may be filed and published as provided

.in Chepter 5 (commencing with Section 17900) of Part 3 of

Division T of the Business and Professions Code, and the

eertifieste statement so filed shall be deemed to have heen

filed on July 1, 1971. A person filing an initial statement

wnder Chapter 5 (commencing with Section 17900) of Part 3 of

Division 7 of the Business and Professions Code need not publish

such statement if he has a certificate on file under Chepter 2

{commencing with Section 2466) of Title 10 of Part 4 of Division 3

of the Civil Code unless there has been a change in the informa-

tion required in that certificate, in which event the statement

shall be published as provided in Section 17917 of the Business

and Professions Code.

(b} [No change.]

Respectfully submitted,

John H. DeMoully
Executive Secretary
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EXHiBrr T
C Memr?ﬁ - IO Law DFFICES OF

PILLSBURY, MADISON & SUTRO
STANDARD OIL BUILDING
225 BUSH STREET
SAN FRANCISCO, CALIFORNIA 94104

TELEFHOME 42i-813X
ARES CODE 418

January 5, 14970

California Low Revision Commise
sion Recommendation Releting Lo

Fictitious Businecsc Names

Gentlemen:

Herewith & araft of & proposed report by the mem-
“bers of the Uniforo Commercial Code Committee of Lhe Stute
T Bor of Culifornis to the Boaryu of Governors.

C Unless I hear from the members of the Committee
. to the contrary, 1 propose to release it to the Board of
Governors on Januery 23, 1970. If it uppears to me that
therc are to be snhny substantlal changes, I will refer them
to the Committee before sending in the report. On the
other hand, I assume that 1t will be in osrder for me to
{ile the report gs is, or with minor changes.

Very truly yours,

Maurice D. L. Fuller, Sr.

Paul L. Davies, Jr., Esq.
John G. Eliot, Esg.
Thomas E. Mentgomery, Esqg. .
Almon B. McCallum, Esqg.
Ruszell A. Freeman, Esq.
Arls D. Poe, Esq.

- Harold Marsh, Jr., Esq.

( Martin Gendel, Eeq.
Kenneth ¢. McGilvray, Esg.
James M. Connerg, Esqg.
Karl E. Zellman, ES%' )
George R, Richter, Jr., E
John H. DeMoully, Esq.
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LAW DFFICES OF

PILLSBURY, MADISON & SUTRO
STANDARD @it BUILDING
225 BUSH STREET
SAN FRANCISCO, CALIFORNIA 34104

TELTZFHONE 421-3133
ARLA CODE #tB

Janmuary 5, 1970

California Law Revision Commis-
sion Recommendation Relating to
Fictitious PUSiNESs NBMEE

TO THE BOARD OF GOVERNORS OF THE
STATE BAR OF CALIFORNIA. ‘

By your letter of May 14; 1969, you referred the
tentetive recommendation of the Law Revision Commission re
fictitious names to this Committee for consideration. As
& result of such consideration various suggestions were
made and some adoptec by the Commission in its revised
recommendation of October 1469,

This revision has been further considered by
your Committee and this is a report of its recommendations
relating thereto.

1. It is the consensus of this Committee that
the revicion is generally preferable to existing law.

¢. The Commission on page 8 of its revised
report states that in view of the controversial nature of
the publication requirement, the Commission does not
recommend any change in the number of publications.

All of the members of this Committee except one
doubt ithat publication serves any pragctical purpose, and
would prefer that the requirement of publicatlion be deleted
and that instesd the revision require a listing with the
Secretary of State of California, in addition to the filing
with the local County Clerk, sc that the necesssry informa-
tion could be obtained from the Secretary of State in the
same manner az financing statements under the Uniform
Commercial Code,

3. The majorit+ of the Committee suggest that if
cection 17618 be adoptea. section 17919 should slso permit
the execution, filing, etc. by an aselgnee.
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4, It is the consensus of the Committee that tne
provisions of zecgtion 17430 may not be ag practical as may
be desired to enforce compliance with the requirement of
filing. It is doubted that its provieions will result in
many actions by district attorneys.

5. It is also suggested: Under section 8, every
person  in complianze with C.C. 24662471 on June 30, 1971,
must refile and republish by July 1, 1970, and every person
in complliance with the new sections must refile and repub-
iish every five years, since the renewal certificate proce-
dure of section T4£9.2 has been eliminated. These results
are unreasonably burdensome. Provision should be made for
transition comparsble to U,C.C, Division 10 by allowing a
person in zompliance with ¢.C. 2466-2471 to file a short
transition zontinuation certificate upon the expiration of
his certificste under present C.C. 2469.2 and for the gon-
tinuation of compliance with the new sections by filing a
renewal certificate upon the expiration of five years in a
manner similar to present C.C. 2469.7.

Respectfully,

Msurice D. L. Fuller, 8r., Chairman
Paul L. Davies

John G. Eliot

Almon B, MeCallum

Rebert L. Hunt

Arlio D. Poe

Harold Marsh, Jr.

Thomas E. Montgomery

Martin Gendel

cec-David K. Rovinson, Esq.
John H. DeMoully. Esq.



