# 36. 1/19/70
Memorandum T0-3

Subject: Study 36./25 - Condemnation (Right to Take--Joint Exercise of Power
of Eminent Domain)

The Joint Powers Agreements Act provides a procedure whereby several

public agencies mey Jjointly exercise a power common to all the agencies.

For example, sewersge facilities might be required for & stete park, for
several cities, and for residents of several specisl distriets. All of these
agencies have the power to provide for sewerage facilities. They could,
therefore, under the Joint Powers Agreements Act, enter into an agreement to
rrovide a single, joint facility that would serve all the agencies.

The extent of the right of eminent domein under a joint powers agree-
ment is not clear. Apparently, each of the public agencies must have suthor-
ity to condemn for the particular use if the joint exercise of the power is
to be permitted under the agreement. {(But see Education Code Section 15007.5,
discussed below,)

The Jjoint acquisition of a perticular parcel will often be of signifi-
cant benefit to several agencies not only wherea joint facility is contemplsted
but also where each of the agencies requires & portion of the parcel for its
own purposes. Such joint acquisition avoids the need for several separate
condemnation actions, minimizes the cost of acquisition (since the entire
parcel is taken in one action and the need to determine "severance damages"
and “"special benefits" is avelded), and facilitates joint planning for the
development of the parcel so acquired.

There is no general suthority for joint acquisition under the Joint
Powers Agreements Act unless the condemnation.power being exercised is..a power
common to all the agencies. However, where a school district is invedved,
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Education Code Section 15007.5 permits Jjoint exercise of the powers of eminent
domein, whether or not possessed in common, for the mscquisition of real
property. Section 15007.5 provides:

15007.5. The governing board of any school district may

enter into an agreement with the governing hody of any public

agency for the joint exercise by such school district and

such agency of their respective powers of eminent domain,

whether or not possessed in common, for the acguisition of

real property as a single parcel. OSuch agreement shall be

entered into and performed pursusnt to the provisions of Chap-

ter 5 (commencing with Section 6500) of Division 7 of Title 1

of the Government Code, and each public agency therein desig-

nated is authorized to enter into such an agreement with the

governing beoard of any school distriet for such purpose.

There are a number of other specisl statutes that contemplate joint projects
involving the exercise of the power of eminent domain.

If the suthority provided in Section 15007.5 were generalized to apply
to all public agencies under the Joint Powers Agreements Act, there should
be a saving to public agencies in property acquisition, & benefit to the
public from increased joint planning end utilization of property to be
gequired for public use, and no detrimental effect on the property cwner
whose property would be acquired pursuant to sueh authority. Accordingly,
the staff recommends that a section be included in the comprehensive eminent
domain statute, to read:

(a) As used in this section, "public agencies" includes all
those sgencies included within the definition of "public agency”

in Section 6500 of the Government Code.

(b} Two or more public agencies may enter into an agreement

for the Jjoint exercise of thelr respective powers of eminent

domain, whether or not possessed in common, for the acquisition

of real property as a single pareel. Such agreement shall be

entered into and performed pursuant to the provisions of Chapter 5
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{commencing with Section 6500) of Division 7 of Title 1 of the

Government Code.

If this section were enacted, Section 15007.5 of the Education Code could be
repealed.

The Joint Powers Agreements Act {Government Code Sections 6500-6514%) is
attached as Exhibit I to permit convenient reference.

If the Commission concludes that general legislation on this matter is
desirable, the staff will prepare a tentative recommendastion for consideraticn
at the March meeting with the hope that it can be distributed for comment

after the March meeting.

Resgpectfully submitted,

John H. DeMoully
Executive Secretary



Manmo T0O=9 EXHIRIT I
GCVERNMENT CODE PROVISIONS
A;tlde 1

JOINT POWERS AGREEMENTS

Ser,

6500, Public agency definition.

6501, Approval of department or director of general services,

8502, Authority for agresment; out of ztate agencies,

6503. Contents of agreement.

6504, Contributions; payments and advances; use of personnel, equip-
ment or property.

£505. Aecountability, reports.

85051 Bonding persons having access {o property [Nowl

05055 Treasurer; dnbtg!:atmn ag depository @ dutles; auditor INew]. -

6506. Apcucy o administer agreement; providicg or exchange of serv-
icea.

8507, Administering agency as separate public entity,

0508, Power of administering agency, scope and axercise,

GH0R.1  Cblipations of agency [Nowl

- 6609, Power of administering azency, restrictions,
‘85005 Investment of surplus funds [Newl.
6510. Duration: method of vescission or termination,
6511. Disposition of praperty.
8512, Surphus money. ;
§512.1 Repayment or return of contributions, payments or advances.
6513, Privileges and immunities; exemptions, benefits.
6514, Agencies relating to mentally retarded; authorvity o eater into
agreements,

Articte 1 was added by Stais. 1949, ¢. 84, p. 389, § L

§ 5500, Puhlle agoacy, definition

Ag used in this articke, "public agency” jncludes the federal gevernment or any fed- -
¢ral department or agency, thiz state, an adjoining state or any state dopzriment or
ageney, a county, county Lonrd of education, city, public corporatlon or public dis-
trict of this state or an adjolning staie.

(Ancnded by Sinfs 1508, ¢ 874, p. 36063, § 1))

§ 6501. Approval of department or director of general services.
This article does not authorize any state officer, board, commission,
department, or other state agency or institution to make any agree-
ment without the approval of the Department of General Services or
the Director of General Services if such approval is reguired by law,
(Added Stats.1949, ¢. 84, p. 330, § 1, as amended Stats.1965, ¢. 371,
p. 1516, § 84.)

§ 6502. Authority for agreement; out of stale agencies. If au- -
tharized by thelr legislative or other governing bodies, twe or more
public agencies by agreement may jointly exercise any power common
to the contracting parties, even though onc or more of the contracting
agencies may be located outside this State, (Added Stats.1949, c. 84,
p. 330, § 1, as amended Stats. 1951, c. 620, p. 1888, § 2.)



§ 6503, Contents of agreement. The agreements shall state the
purpose of the agreement or the pawer to be excrcised, They shall
provide for the methed by which the purpose will be accomplished or
the manner in which the power will be exercised. (Added Stats, 1949,
c. 84, p. 330, § 1)

§ 6504. Contributions; payments and advances; use of person-
nel, equipteent or property. The parties to the agreement may provide
that (a} contributions from the treasuries may be made for the pu-
pose set forth in the agreement, {b) payments of public funds may be
made to defray the cost of such purpese, (¢) advances of public funds
- may be made for the purpose set forth in the agreement, such advances
to be repaid as provided in said apreement, or {d) personnel, equip-
ment or property of one or maore of the parties to the agreement may
be used in lieu of other contributions or advances. The funds may be
paid te and disbursed by the agency or entity agreed upon. {Added
Stats. 1949, ¢, 84, p. 330, § 1, as anmended Stats 1957, . 942, p. 2164,
§ 2; Stats. 1963, c. 990, p. 2252,5 1.)

§ 6505. Accountablilty; reperls; andits

The sgreement shall provide for striet accountability of all funds and report of
all reccipts and dishurscements, )

In addition, and provided s separate ageney or entity Iz created, the public officer
performing the functlons of auditor or controilor as determined pursuant ta Section
8503.5, shall elther make or contract with o certified pullic accountant or puble
sccountant to make an annual audit of the aecounts and records of every agenty of
antity. In each case the minimum requirements of the audit shall be those pre-
nerlbed by the State Controller for spweial distriets wader Section 26000 of the Gov-
eroment Code gnd shall corfurtn to generally accopted aunditing standards,

Whoere an avdit of gn aceount ang records Is made Dy & certified public eccountant
or public secountant, & report theroof shail be filed as publle records with cach of
the contracting partles to the ggrecment and alse with the veunty auditor of the
cgunty in which each of the eontlacting gartics is lecated, Swel report shall be filed
within 12 months of the emd of the fiseal year under exanduation,

Any costs of the nndit, incluling contracts with, or cioplozment of, cortified
publie accountants or public accountants, in makivg an audit pursunnt to thig section
shall he horne by the ageney or entity and shall ¥ a charge against any upencum-
bered furkls of the agoncy or entity available for the piflmse, )

Al agoneles or entithes whose aunnwal budget docs upt cxeesd five aundred
doilars (8500), may, by unanimous regnest of the guverning hedy thereof, with
unanimous approval of [he Contracling partics replace the annnal speelal audit with
an aadlt coverlng & Hhwo-year perlod. .

(Amenied by State.1068, €. 972, p. 1857, § 1.)

§ 5505.1 Beonding persons having aceess to properly .

The contractlng parties to an agrecment made pursunut to this chapter shall
designate the pullic office or olflcers or person or persong whe have charge of,
hendle, or have access to any proporty of the agency or entity and shall requice
such public officer or officers of porsin of persons te file an official bowd In an
ameuent to be fixed by the contracting parties. . :

{Added by Stats 1988, ¢ 072, p. 1858, 8 2)
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§ G505.5 Treasurar; designatlon as depusitary; dutles) audlfor -

I & separate sgeney or entity Is created by the agreement, the agreement shadl
degipnate the treasueor of one of the contracting narties, or in Meo thercof, the
county treasurer of a county in which one of the contracting parties 1s situated to
he the depozsitary and have custedy of all the money of the ageacy or eutity, from
whatover sourese,

The treasurer so deskgnated shatl: )

{2} Recelve and receipt for all money of the ageney or entity and place it ln the
* * * jrensury of the tremsurer so designuded to the credit of the agency or
eatity; |

{by Be rosponsible upon kis ofticlal bond for the f-akaecp{n-r and disbursement of
all agency or entity money ao heid by him;

(eh Pay, when due, out of moncy of the ageney or chtity so held by him, all sume
payable on outstondlng bouds and conpuns of the agency or sntity;

{d) Pay any other sums doe from the ageney or entity Iroin ageney or entity
money, or any portlon theveof, only upos wurrants of the publie officer performing
the functions of auditer or controfler whe has been designated by the agrecment;
and

(e) Yorldy and regort in wrlting on the Ciest day of July, October, Janwary, and
Aprit of each year to the agency or eatity and to the coutractlng parties to the
egrecinent the asuount of mwoney he holds for the ageney or catity, the nmount of
receiptz sineg his last report, and the amaunt pald out since his last report.

Tha officer performing the funetlons of auditor or controfler shall be of the
same public agency as the treasurer designated depositacy pursuant to this sectlon.
He shall draw wareants to puy demands agalest the agoney or cntity whon the do-
marnds have been approved Ly any person nuthorized to se approve In the agree-
ment creating the agency or cntity, |

The governing body of the same pulile entfty s the treasurer and avditor spec[-
fied pursunnt to {hla section shall dotermine charges to be wade sgainst the agency
or entity for the serevices of the treasnror and auditor. -
(Added by Stats 1048, e, 072, p. 1858, § 3. Amended by State 3069, e 375 p. —, § 1)

§ 6506. Agency to adminisier agreement; providing or exchange
of services. The agency or entity provided by the agreement to ad-
minister or axecuie the agreement may be one or more, of the parties
to the agreement or a cominission or board constituted pursuant to the
agreement or a person, firm or corporation designated in the agree-
ment. One or more of the parties may agree to provide all or a portion
of the zervices to the other parties in the manner provided in the agree-
ment. The partics may provide for the mutual exchange of services
without payment of any consideration nther than such services. (Add-
ed Stats.1949, c. 84, p. 330, § 1, &s amended Stats. 1957, c. 330, p. 968,
£ 1; Stats.15G3, ¢ 990, p. 2252, § 2.)

§ 6507. Administering agency as separate public entity. For the
purposes of this arlicle, the agency is a public entity separate from
the parties to the agreement. (Added Stats. 1949, ¢. 84, p. 330, § 1, as
amended Stafs. 1963, ¢. 990, p. 2252, § 3.}



. B 6508. Powsr of udmipistaring aeoucy. scope and exercise
' The ageney shall possess the commen power gnceified in the agreement and may
exetcise B the mavuer or aceonfing fo the mothad provided in the agreement. If
the ageucy is pol onc ar mare of the parlies te the sgreement but iz a poeblic en-
“tiiy, eoromlssion or board cunstifuted pursuant to the agreoment and such aZency
is anthorized, in fts own anmae, to Ao rny or 2l of the folowing: to make and en-
Cter eontracts, or 0 employ ppents and empioyens, or fo ACQuire, econstyuct, mannge,
malntain or opcrate auy * * ¢ buildlng, works or improvements, or to acqulre,
hold or dispose of property or io inenr debts, Habjlitics or obllgatious, safd ugency
shall have the power fo sue aud be 2ued (0 fis own name.

The gaverning body of ARy aEeney kavivg the power to zue or e sued In its own

name, crealed hy an g.grermrnt entered iate after the amendment to this- seetion
8t the 1900 Refular Scesion of the Lopisintore, betwern partios composod exclusive-
Iy of partics which arc eitics, counties, or publie districts of this state, frrespoctive
of wheilier &Il sueh partics fall within the sane eptogory, may as provided in such
Bgrecmont, whd in any ratio prosided fo the agroement, be composed exclusively
- of officials eleeted ta one o1 msnwe of the governing hodics of the parties to such
agreomont.  Any exisilng m:n_éinmt emnpg red of parties which sre eltics, Cole
ties or pullile districis which croates a governing board of any agoney having the
power to fue or be gued m,q,, ar th(. npt:o.l of the pm‘ties tn the agrecment, be

exclustve!y of ofticinls elcetw.i to one of nere of the geverni:ng boards of the par-
ties o such agreement in any ratie agroed to by the partfes to the agrecmoent The
governing body so created shall be ompowered to delogate its functions to an ad-

vigory budy or administrative entity for the pprposes of program development, pol-
ey formulalion, or program Implementation, provided, however, that any annual

budget of the sgency to which the delegation is made must be approved by the
poverning hody of the Joint Powers ﬁurenc}' .

In the event that such ageney trters intr) further contrs'ets, leasm or ofher trans—
O actions with one or more of the partion to anch agrecment, an offieial electcd to
" the goverming body of such party Ay at:m aﬂ in the capaclmy of a meml}er of the
goserslng body of such aponey.
{Amonded by Stats.1008, ¢ U712, p p- 1559, § 4 Btats, H}bﬂ c. D6, P —, §1]

§ 6508.1 Obllgationsefauency e L

© It the agency s not onc or more of t!‘e pariies to the agrecment but ls a public
entity, comunission or board eohistituted numuant o the agreement, the debis, Ma-
bilities aud abligtiong of the ageney #hall be debls, habitities and obligations of
the partiss te the ageeomeil, usless tho sgreement shpdi speeily othorwise.
{Added by Stals 1004, o BT p. IRGG, §6.) - i

§ 6509. rowerof administering agency, restrictions, Such pow-
er is subject to the restrictions upon the manner of exercising the powe
er of one of the contracting parlies, which party shall be designated by
the agreement. {Added Stats 1949, ¢, 84, p.330,41)

. § 83035 Nnveslment of surplus funds -

Any separale sgency or catily ereated parsaant to this clmpu,r shall have the
power b fnvesy any mooey Ino the freasury pursuant to Section 65055 that I8 not
reguired for the fnuucdiafe noeeseiiics of the agepcy or entity, ss the ageney or
entily determlnes tg advisalde, in the sune wanner and upon the same conditlons as
local agencics parsuait (o 8 Section 23601 ef the Gov ontmcnt Codq.

{Added by Stats 1008, ¢ 672, p. 1850, £ 6]

§ 6510. Duration; meihod of rescission or termination. The
agreemeni may be continued for a definite term or until rescinded or
terminated. The agreement may provide for the method by which
it may be rescinded or terminated hy any party, (Added Stats.1949, .
84,p.330,§1)

.



§ 6511. Disposition of property. The agreement shall provide for
the disposition, division, or distvibution of any proparty acquired as the
result of the jaint exercise of powers. (Added Stats.1949, ¢. 84, p. 330,
§1.}

§ 6512. Surplus money. The agreement shall provide that after
the compleiion of its purpose, any surpius money on hand shall be re-
turned in proportion to the contributions made. . {Added Stats.1949, .
84, p. 330, § 1.}

§ 6512.1 Repayment or refurn of contributions, payments or ad-
vances. If the purpose set forth in the agreement is the requisition,
eonstruction or operation of a revenue-producing faeility, the agree-
ment may provide (a) for the repayment or return io the parties
of &ll or any part of any contributions, payments or advances made by
the parties pursuant to Section 6504 and (b} for payment to the parties
of any sum or sums derived from the revenues of said facilities. Pay-
ments, repayments or returns pursuant to this section shall beggmadeat
the {ime and in the manner specified in the agreement and may be
made at any {lme on or prior to the rescission ¢or termination of the
agreement or the completion of the purpose of the agreement, {Added

Stats. 1957, ¢, 942, p. 2164, § 3.) -

‘§h 65;:_3. Privileges and immuonities
e privileges and immunities from Tfability, exemptions from laws
g;ix;a;:fzces a:;d rules, all pension, relief, disability, workmen’s com’
fon, and other benefits which apply ivi icers,
icl py to the activity of off
agents or employees of any such i & 1 og then
. _ : < public agency when performin i
{igsi;gtxg? funlcugm within the territorial limits of their reqpectjvgeg::efir
neies, shall apply to them to the same ge ) ile
. K ; gree and extent

engaged in the performance of any of their functions and duties e‘;}tll}}:

territorially under the provisi R
560, . 1045’ g 2) P s1on5s of this article. {Added Stﬂ.tS.1949, .

» exemptions, benefits, All of

§ 6514. Ageneies relating to mectally retarded; authority to en-
ter into agreements. Any state depavtment or agency concerned with
the provisions of services or facilities to mentally retarded persons and
Aheir families may eater into agreements under this chapter. (Added
Stats.1963, ¢ 1244, p. 3112, § 2))



