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Memorandum 70-5 

Subject: Study 63 - EVidence COde (Proof of Foreign Official Records) 

Attached as Exhibit I is a letter trom Charles W. Ricketts, Los 

Gatos attorney, pointing out a deficiency in the EVidence Code. 

Section 1530 of the EVidence COde is concerned with the use of a 

copy of a writing in official custody to prove the content of the origi

DBl. Section 1530 is deficient insofar as it prescribes, in subdivision 

(a)(3), the procedure for proof of foreign official writiDgs. SUbdivi

sion (a)(3) requires that the copy of the foreign official record be 

attested as a correct copy by "a person having authority to lIIIke the 

attestation. " The subdivision further requires that the first attester's 

signature acd his official position be certified by a higher foreign 

official, whose signature can in turn be certified by a still higher 

official. SUch certifications can be continued in a chain until a foreign 

official is reached as to whom a untted States foreign service officer 

"stationed in the IlIItion in which the writiDg is kept" has adequate 

information upon which to base his final certification. In other words, 

to prove a copy of a foreign official record, it is necessary to have a 

certificate of a untted States foreign service officer stat;!.oned in the 

nation in which the writing is kept. 

In some situations, it now is impossible to satisfy the basic re

quirement of subdivision (a)(3) of Section 1530 because there are no 

t1n1ted states foreign service officials in the particular foreign country 

(such as East Germany) and, hence, there is no one who can make the 
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certificate required by subdivision (a)(3). As a result, in some situs-

tions, it may be extremely difficult snd expensive or even impossible to 

establish such matters as birth, legitimacy, marriage, death, or a will. 

This may result in injustice or in delay in the resolution of issues 

now pending in the California courts. 

ibe problem described above is particularly troublesome in the case 

of a foreign will because Probate Code Section 361 was amended at the 

1969 session to provide that a copy cf a foreign will (and the related 

documents concerning the establishment or proof of the will in the foreign 

country) can be admitted in California "if such copy or other evidence 

satisfies the requirements of Article 2 (commencing with Section 1530) of 

Chapter 2 of Division 11 of the Evidence Code." 

When Section 1530 of the Evidence Code was drafted in 1964, the 

CoIImission had the benefit of a pl'Oposed amendment to Me 44 of the 

Federal Mes of Civil Proce~ure and based subdivision (a)(3) on that 

proposed amendment. After the Evidence Code was enacted in 1965, Me 44 

was revised (in 1966) to provide for proof of foreign official records. 

In the revision of Rule 44 in 1966, the defect pointed out above was dis-

covered and provision was made in Rule 44 to cover the problem. 

Rule 44 (as revised in 1966) includes the following provision to 

deal with the East Gel'llElny type of case: 

If reasonable opportunity has been given to all parties to investi
gate the authenticity and accuracy of the documents, the court may, 
for good cause shown, (i) admit an attested copy without finsl 
certification or (11) permit the foreign official record to be 
evidenced by an attested SUI!l!ll!I.ry with or without a final certifica
tion. 
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The Note of the Advisory Committee regarding revised Rule 44 states: 

Although the amended rule will generally facilitate proof of 
foreign official records, it is recognized that in same situations 
it may be difficult or even impossible to satisfy the basic require
ments of the rule. There may be no United States consul in a 
particular foreign country; the foreign officials may not cooperate, 
peculiarities may exist or arise hereafter in the law or practice 
of a foreign country. See United States v. Grabina, 119 F.2d 863 
(2d Cir. 1941); and, generally, Jones, International Judicial 
Assistance: Procedural Chaos and a Program for Reform, 62 Yale L.J. 
515, 548-49 (1953). Therefore the final sentence of subdivision (a) 
(2) provides the court with discretion to admit an attested copy of 
a record without a final certification, or an attested summary of a 
record with or without a final certification. See Rep. of Comm. on 
Comparative Civ. Proc. & Prac., Proc. A.B.A., Sec. Int'l & Comp. L. 
123, 13C-31 (1952); M:ld.el Code of Evidence §§ 517, 519 (1942). 
This relaxation should be permitted only when it is shown that the 
party has been unable to satisfy the basic requirements of the 
amended rule despite his reasonable efforts. MOreover it is special
ly provided that the parties must be given a reasonabla opportunity 
in these cases to examine into the authenticity and accuracy of the 
copy or summary. 

The full text of Rule 44 and the Advisory Committee Note is set out as 

Exhibit n {attached}. 

Exhibit III (attached) is a draft of a bill to correct the defect in 

Section 1530. The bill adds the substance of the sentence of Rule 44 

quoted above, making only those changes needed to conform the language of 

that sentence to the languag3 used in Section 1530. The bill also adopts 

the language of Rule 44 which specifies the officers who can make the 

final certificate. The change mde by adopting this language is to 

restrict the United States foreign service officers who can mke the 

final certificate to certain specified responsible officers and to liber-

alize the provision by permitting "a diplomatic or consular official of 

the foreign country assigned or accredited to the United States" to mke 

the final certificate. This latter conforming change achieves desirable 
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conformity with Rule 44 and liberalizes the rule but at the same time 

assures that a responsible official will make the final certificate. 

The staff considers this matter to be a fairly simple problem since 

it involves correcting an obvious defect by adopting the latest version 

of the federal rule upon which the pertinent provision of Section 1530 

is based. Accordingly, we believe that the matter should be corrected 

at the 1970 session. Moreover, because IlBtters are pending in California 

courts (see Exhibit I), the ame~nt to Section 1530 should be made an 

urgency measure, to take effect immediately upon enactment of the measure. 
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Respectfully submitted, 

John H. DeMoully 
Executive Secretary 



lmIIBl'r I 

CHAR~ES W. RICKETTS 

ATTORNEY AT LAW 

California Law Revision Commission 
Stanford University Law School 
Stanford, california 94305 

Attention: 
Mr. John De Mou11y 
Executive Secretary 

Dear Mr. De Moully: 

""U:A COOt: 408 3154-11510 

i:se SARATOGA AVE.. P. O. BOX 273 

LOS GATOS. CALIFOFlNIA 95030 

January 13, 1970 

re: Evidence Code 
Section 1530, sub.(a)(3) 

The requirement that the "final statement" may be made ol"!1y by a 
United States diplomatic officer "stationed in the nation in which 
the writing is kept" makes it impossible to have an East German's 
will admitted to probate as a foreign will because United States 
does not recognize East Germany, also known as German Democratic 
Republic (~), and does not station any diplomatic representative 
there. 

I have just filed in the Superior Court in California an East Ger
man's will together with a copy of the establishment procedure 
record. The copy of the will and of the record of establis~ent 
are attested as a correct copy by a person having authority to make 
the attestation. I shall refer to him as first official. Of course 
first official is a GDR official. 

U.S.A. does recognize West Germany ,(FRGl and does maintain there 
those diplomatic officials referred to in Evidence Code 1530, sub 
(a)(3). 

An official whom I shall refer to as second of~icial is an official 
in FRG. He certified to the genuineness of the signature and of the 
official position of the first official. 

A U,S.A. diplomatic representative in FRG certified as to second 
official. But the final statement does not comply with Evidence 
Code sec. 1530, sub (a)(3) because the will is kept in GDR,'not FRG. 

Thus at this time it appears to me that the will of the GDR decedent 
cannot be admitted to probate in California wh~ jurisdiction is 
based on the presence of about $20,000.00 here. 
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Probate Code sec. 361, as amended 1969 relating to probate of foreign 
wills, requires compliance with Evidence Code sections 1530-1532. I 
do not believe that my problem is solved by section 1532. 

Your Commission's comments to subdn (a)(3) of sec. 1530 says that sub
division is based upon a proposed amendment to Rule 44 of the Federal 
Rules of Civil Procedure. Title 28 U.S.C.A. Please see that Rule 
and the notes of the advisory committee thereto. Note to subdivision 
(a)(2), pp 286-287, U.S.C.A. volume. The advisory committee says at 
p. 287 of West Publishing Co's 1968 edition: 

"Although the amended rule will generally facilitate proof of 
foreign official records, it is recognized that in some situ
ations it may be difficult or even impossible to satisfy the 
requirements of the rule. There may be no United States Consul 
in a particular foreign country; the foreign officials may not 
cooperate, peculiarities may exist or arise hereafter in the law 
or practice of a foreign country. Therefore the final sentence 
of subdivision (a)(2) provides the court with discretion to ad
mit an attested copy of a record without a final ~ertification, 
or an attested summary of a record without a final certification.' 
(sublineation is mine). 

East Germany (GOR) is not the only unrecognized government - i.e., is n 
the only government wherein no United States diplomatic officer is 
present. Certainly California should not discri.inate against a testat( 
merely because at death he was domiciled in one such count~y. It seems 
much better for California to reco~nize the good sense incorporated in 
t he final sentence of" Rule 44, subdn (a) (2) . 

The requirement of Evidence Code section 1530, subdn (a)(3) that the 
U. S. Consul who makes the final statement be stationed in the nation 
of the testator's domicile will deny. the testator domiciled in an un
recognized nation the right which his neighbor over the border has and 
will greatly extend the period of estate administration in California 
and will add'\:> our already overloaded courts contests to determine heir~ 

Furthermore, California's discriminatory statute violates the statement~' 
often made by our courts and by the U.S. Supreme Court that discrimina
tion against aliens are viewed with disfavor; and this is particularly 
applicable when the discrimination is against only a particular class 
of aliens: Those resident in unrecognized governments. This also vio
lates international law. See Restatement 2d Foreign Relations Law of 
the U. S., sec. 166. 



, 

Mr. De Moully #3 January 13, 1970 

Furthermore, U. S. may in the future be ready to recognize a now un-
, recognized government and to make treaties with it. The treaty 
negotiations could be seriously affected by a history or unjust treat
ment or its citizens. 

Ir, as in my case, the will proponent in California has done all he can 
do to authenticate a foreign record, the opponent should be called upon 
to show that the will does not truly exist or reads otherwise than as 
repre sente d. 

As Evidence Code sec. 1530, sub (a)(3) now stands evidence by testimon} 
of a witness who saw the will executed, knew the testator and, in fact, 
actually prepared the will and knew that the will was in fact establish, 
in accordance with GDR law and that the appropriate GDR government 
official actually issued a certificate comparable to our decree of fin? 
distribution vesting the property of record in the legatee would not 
comply with Probate Code sec. 361 as amended in 1969. 

The California Evidence Code was enacted May 18, 1965. Your Commissior' 
note to Eviaence Code sec. 1530, sub (a){3) says that subdivision "is 
based on'a proposed amendment to Rule 44 of the Federal.Rules of Civil 
procedure ••• It. The note refe rred to "mimeo Feb. 25, 1964". I assume 
that mimeograph was prepared by the federal advisory committee. 

Look at Rule 44 as it read before it was recast and amended February 2f 
1966. Before the 1966 recast Rule 44, final sentence, refers, as does 
EvIdence Code 1530 sub (a) (3) to the final statement ("certificate") to 
be made by a U.S. diplomatic officer "stationed in the foreign state or 
country in which the record is kept .•• ". That is the source from which 
your Commission got its words "stationed in the nation in which the wr::' 
ing is kept ... n. But, as shown bereinabove, the federal rules committe'
recast Rule 44, February 28, 1966 (after enactment of California Eviden 
Code) for the reasons stated onp. 287 of West Publishing Co's 1968 edi 
ion of U.S.C.A., Title 28, federal Rules of Civil Procedure, Rule 44. 
"There may be no U.S. Consul in a particular foreign country •.• " the fe' 
committee notes. 

The given reason for the 1966 recast of Rule 44 is equally applicable 
to Evidence Code secl 1530, sub (a()3), and that section should be 
amended to conform to the 1966 recast of Rule 44. 

For text material on Rule 44 (a)(2) - authentication of foreign officia 
record - as amended in 1966, see 2 B BARRON & HOLTZHOFF, Federal Practj· 
& Procedure, sec. 992, pocket part issued after enactment of California 
Evidence Code, especially pp 104-105 of pocket part, beginning at p.10~ 
last paragraph, start ing thus: "Third', the rul e makes provision for the 
unusual case when it may be difficult or impossible to satisfy ~he cer-



Mr. De Moully #4 January 13, 1970 

tification requirements of the amended rule." 

Amendment of Evidence Code sec. 1530 sub (a)(3) to conform to the last 
sentence of Rule 44 (a)(2) as amended February 28, 1966 is urgent. AI' 
over the State there must be cases involving proof of foreign official 
records emanating from unrecognized governments, especially East Germa,_ 
(German Democratic Republic - GDR). 

Applying section 113 Restatement of the Foreign Relations Law of the 
United States, 2d: 

1. GDR is in actual and effective control of the territory and popu
lation of East Germany. 

2. East Germany has a defined territory and population. 

3. The execution of a will by an East German and the establishment
of it under the procedure provided by GDR is a matter of an essen
tially private nature within the effective control of GDR. 

See Reporters' Notes under the cited section 113, p. 356. 

People in an unrecognized entity do make wills and have them establishe 
by processes-prescribed by the government of their domicile. At least 
as to matters of such an essentially private nature California could h<-_ 
no rational basis for refusing to give effect to those wills here. 

I am only twenty miles from your office and I shall be pleased to talk 
to you or your Committee persona-lly. 

Very truly yours, 
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Rule 44 

Rule 44. 

1DJHIBIT II 
RULES OF CIVIL PROCEDURE 

(FEDERAL) 
Proof of Offlelal Record 

(a) Authentication. 
(1) DIml.,tic. An official recot-d kept within the United States,,, 

any state, district, oommonwealth, territory, or insular posse'~i" 
thereof, or within the Pananta Canal Zone. the Trust Territory 01 It, 
Pacific Islands, or the Ryukyu Islands, or an entry therein, when .~. 
missible for any purpose, may be evidenced by an offioial publiuli" 
thereof or by a copy attested by the officer having the legal custO<!r 
of the record, or by his deputy, and accompanied by a certificate th,: 
such officer has the custody. The certificate may be made by • 
judge of a court of record of the district or political subdivi.i •• j, 
which the record i. kept, authenticated by the seal of the court, ., 
may be made by any public officer having a seal of office and hadt: 
official duties in the district or political subdivision In which 11. 
record is kept. authenticated by the seal of his otfice. 

(2) Foreill"- A foreign official record, or an entry therein, II"h·., 
admissible for any purpose, may be evidenced by an official pubU". 
tion thereof: or a copy thereat, attested by a person anthori.~ b 
make the attestation, and accompanied by a final 'certification a. b 
the genuineness of the signature and official position (I) of the.,· 
testing person, or (ii) of any foreign official whose certificate (,1 
genuineness of signature and official position relates to the alte.t.· 
tion or is in a chain of certificates of genuineness of signature 3'~ 
offici3.l position relating to the attestation. A final certification .", 
be made by a secretary of embassy or legation, consul general, cor.· 
8ul, vice consul, or consular agent of the United States, or a dip).· 
matic or consular official of the foreign country assigocd or a •• ,..d, 
ited to the United States. If reasonable opportunity haa been lim' 
to all parties to investigate the authenticity and accuracy of the doce· 
ments. the court may, for good cause shown. (i) admit an attcst'~ 
copy without final certification or (ii) permit the foreign offid,1 
record to be evidenced by an attested summary with or without. 
final certification. 

(b) Lack of Record. A written statement that after dil!gent se.rt~ 
no record or entry of a specified tenor is found to exist I D the m
ord. designated by the statement,. Buthenticated as provided in •• !> 
division (a) (1) of this rule in the case of a .domestic record, or cOl:!< 
plying with the requirements of subdivision <a) (2) of this rule ("r 
a summary in the case of a foreign rec<>rd, is admissible as evident< 
that tlle records contain no ~uch record or entry. 

(e) Other Proof. This rule does not prevent the proof of offidll 
records or of entry or lack of entry therein by any other method ... 
thorized by law. 

AI amended Feb. 28, 1966, eff, July I, 1966. 
/ I 
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U.S.C. TltI .... : 
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.a:l ComlQuoiI!IkUo:a. Commllll1on 
tl s pubUc recor4.; prima tilde 
MillC'nee i co:ondcatial rcaor4li) 

tl.8.C., 'I'W.-t9: 
I 14 C3} (lute mate Commere-e Com· 

mllaiolll .reports tLncl deelldo"DS; 
pr!aUD,r aad dlat.r1buUon of eoI'· 
14!t) 

1 1(;(13) (Coplu: (It ftbedu!el, t:tr"~· 

lCtt.. etc. tile4 .... ltb Intc-rs.tllte 
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lffle t,.p Subdlvklnf1 (.) (t). ThlM. 
pZ'orllIona OD -proof of ottltlal record. 
kevt wltbln tI~ UnU«l Stiltel -GtC sin\lInr' 
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doacrlptloll of tho 8'eO.B'nphlenf 6rt .. 
covered. An ~f!1eIlI;l record kept hl OilS 
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(2) whlC"h roll1 be 1."f4Ued. of alt.enl'otl ... 
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tber-eof. See U~1ted Stat .. 't . .AhUblTJ, .... 
Co. of AlI1eriCll. 1 P.1t.D. 11 (S.O.N.t. 
1"939}. Li:l.der tl.1I rule, I. d6CUmtlIt Hm. 
(In ita f:u:e, apPUJ'1II! to b, 1111 oUkLi.: 
pllblJellUoD,. f. ai!aualblt, bale .... P~"I 
opposlnl"" itl adm!uloD :lDto 1\"").l,.eC't 
IhIllW& tbat .It laeb that cbarutu" 

The rut ot lubdlT.a.10D (a) (2) :tIm. I. 
prov1~e areatel' cluIt1". emeleEl~7. u4 
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record," hitherto .PlMUln. t. noll "l 
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dure, 01 Colulll.r •• Bu~ 1031. 1003 (UllitJ; 
.22 C.F.n. I ft.4:1{a)f (Il) (10M). 'nil II .. 
CreAted. prll:ctlc:tl cUtnculUes. Jror enm· 
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".4. ......,.U1. 3'one .. IDtetnaUonal lQ4.1~ 
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tonco ot fub4tvl,Iou (a, (:2> provldDl tbe 
oC'{lIurt w.ltb dLs.creUon to admit an attest· 
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Committee OD thiI ZloIte,. .aeo :!lot. under 
Bule .c. 

C::omm:elltar1e1 

-Cder the fOUler :rut.. almost II :ml.7 be used, but tbe simple ulllfteCI pro
lI!Iu" titfuent methods of proof of ofU- ce4ul'e pret5erlbed m tllb rule ia &\'alIa· 
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Memorandum 70-5 

EXHIBIT III 

,Oon act to amend Section 1530 of the Evidence Code, relating to evidence, 

and declaring the urgency thereof, to take effect immediately. 

The people of the State of California do enact as follows: 

Section 1. Section 1530 of the Evidence Code is amended to read: 

1530. (a) A purported copy of a writing in the custody of a public 

entity, or of an entry in such a writing, is prima facie evidence of the 

existence and content of such writing or entry if: 

(1) The copy purports to be published by the authority of the 

nation or state, or public entity therein, in which the writing is kept; 

(2) The office in which the writing is kept is within the United 

States or within the Panama Canal Zone, the Trust Territory of the 

Pacific Islands, or the Byukyu Islands, and the copy is attested or 

certified as a correct copy of the writing or entry by a public employee, 

or a deputy of a public employee, having the legal custody of the writing; 

or 

(3) The office in which the writing is kept is not within the 

United States or any other place described in paragraph (2) and the copy 

is attested as a correct copy of the writing or entry by a person having 

authority to make the attestation. The attestation must be accompanied 

by a final statement certifying the genuineness of the signature and 

the official position of (i) the person who attested the copy as a correct 

copy or (ii) any foreign official who has certified either the genuineness 

of the signature and official position of the person attesting the copy 

or the genuineness of the signature and official position of another 

foreign official who has executed a similar certificate in a chain of 
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such certificates beginning «ith a certificate of the genuineness of 

the signature and official position of the person attesting the copy. 

The final statement may be made only by a secretary of an embassy 

or legation, consul general, consul, vice consul, ~ consular agent y-aF 

a~aeF-efffeeF-iB-~ae-feFeigB-6eFviee of the United States s~a~!eBeR-iB 

~ae-Ba~ieB-~B-wa~ea-~ae-wFi~!Rg-~6-ke~~;-a~taeB~~ea~eR-ay-~ae-6eal-ef 

a~s-eff~ee , or a diplomatic or consular official of the foreign 

country assigned or accredited to the United States. If reasonable 

opportunity has been given to all parties to investigate the authen

ticity and accuracy of the documents, the court may, for good cause 

shown, (i) admit an attested copy without the final statement or (ii) 

permit the writing or entry in foreign custody to be evidenced by an 

attested summary «ith or «ithout a final statement. 

(b) The presumptions established by this section are presumptions 

affecting the burden of producing evidence. 

Sec. 2. This act is an urgency statute necessary for the immediate 

preservation of the public peace, health or safety within the meaning of 

Article IV of the Constitution and shall go into immediate effect. The 

facts constituting such necessity are: 

In some situations, it nou is impossible to satisfy the basic re

quirement of paragraph (3) of subdivision (a) of Section 1530 of the 

Evidence Code because there is no United States official in the particu

lar foreign country (such as Ea st Germany) who can make the final sta te

ment required by paragraph (3). As a result, it may be impossible in 

some situations to establish such matters as birth, legitimacy, marriage, 

death, or a will. This may result in injustice or in delay in the reso

lution of issues now pending in California courts. Therefore, it is 

necessary that this act take immediate effect. 

-2-


