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Memorandum 7O-1

SubjJect: Study 50 - Leases

At the November meeting, the Commission approved for printing a
recorpendation relating to real property leases, See attached Exhibit I.
However, the Commission requested the staff to include this recommendation
for further consideration on the agenda for the January meeting. Commis-
sioner Miller noted that the affect of the present recommendation is to
precisely reverse the remediel approach under existing law and guerled
whether this change wes scund.

The basic premise of the recommendation 1s that a lease should be
treated as a contract., Accordingly, the recommendation provides--with
one very major exception--that, upon a paterial breach by the lessee and
consequent termination by the lessor, the lessor has an immediate cause
of action for damages, conditioned upon a duty to mitigate these damages,
i.e., the basic measure of dameges for breach of a lease is the same as
for breach of a contract--loss of the berefit of the bargain. The recom-
mendation makes the socecalled "specific performance” remedy (collecting
the rent as it becomes due even though the lessee has abandoned the
property) available only as an exception. That is, to be avallable, this
remedy mist Yo provided for in the lease and the lease must glve the
lessee the right to sublet or assign subject to reasonable limitations
and conditions.

In contrast, under existing law, it is necessary to include a pro-
vision meking available the remedy of the loss of the benefit of the
bargain but the right to collect the rent as it becomes due is available
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even though nc provision for this remedy 1s included in the lesse.

The staff assumes that the immediate damage remedy shoyld be avail-
able in every case without the need for a specific lease provision meking
the remedy available. Subject to minor gualifications and concern that
the remedy should indeed be limited to the lessor's actual damages, this
aspect of the recommendation seems to have recelved unanimous approval in
the past both of the Commission and from the outside.

The problem of speclfic performance was handled in eariy (?/65)
versions of the reccommendation by simply providing:

Hothing in this article affects the right to obtain specific

or preventive rellef if the damages specified in this article are

inadequate and specific or preventive relief is otherwise appropri-
ate.

In recognition of the lease as a financing device, the recommendation
vas revised prior to submission to the 1967 lLegislature to provide:

{a) A lease of real property may be specifically enforced by
any party, or assignee of a party, to the lease when a purpose of

the lease is {1) to provide a means for financing the acquisition

of the leased property, or any improvement therecn, by the lessee

or (2) to finance the improvement of the property for the use of

the lessee during the term of the lease.

(b} Nothing in this section affects the right to obtain
specific or preventive relief in any other case where such relief

is appropriate.

This section also failed to satisfy the lessors and the bill was
withdrawn and has now evolved to its present form. We should note that
this process has produced an enormous change in emphasis. Originally,
specific performance was to be available only when damages were imadequate.

The problem of when demages were "inadequate' would perhaps have occupied

the courts for years, but it seems the thrust of the recommendation was



to make the damage remedy very much the primary, if not the sole and
exclusive, remedy. BEven the 1967 legislation did little more than furnish
an example of when damages would, by statute, be inadeguate. The present
recommendation has, however, come practically full circle. Specific per-
formance is generally available now, subject only to the precondition
that the remedy be provided in the lease and that the remedy be available
only if the lessee is given the opportunity to mitigate. The staff does
not believe that the present recommendation would cause any significant
drafting problems, and the statute would not be retroactive, so the change
would only regulre lessors and lawyers for lessors to be alert to the
requlrement of inclusion if they desire this optional remedy.

The only issue remaining is whether the avallability of specific
performance should ever depend wpon a provision in the lease. So stated,
it is difficult to take sides on the issuve. (Although it is not 8 limita-
tion on the present right of the lessor to sit back and collect rent as 1t
becomes due, we assume that the remedy of "specific performsnce” would, in
any event, be made available only if the lessee could sublet or assign.)

The remedy of collecting the rent as it becomes due seems deslrable
only where the lessee 1is solvent, hence a damage award will be recoverable.
The proposed statute attempts to make the damage award all-inclusive.
Thus, the little-old-lady-widow-lessor should be made financially whole
for all the problems of real estate commissions, remodeling, and so on.

If she really wants the freedom of sitting back and collecting rent, then
as always, her best protection is a competent broker or lawyer and, hence,

a well-drafted lease. The point that weighs most heavily with the staff



is that the present recommendation seems to represent a delicate compro-
mise of the views of all concerned--legislators, interest groups, the
State Bar committee, as well as the Commission--and meets the approval
of all who have commented on our proposal. (The only significant problem
we had with the proposal at the 1969 session was the unrelated problem of
how the damage remedy should be stated in the statute.) Further signifi-
cant change would, of course, take time and would, we suspect, greatly
Jjeopardize the chances of securing enactment of even the present modest
improvements.

At the Jamuary meeting, the Commission should determine what aetion,
if any, it wishes to taske with regard to making changes in this recommenda-
tion.

Respectfully submitted,

Jack I. Horton
Assoclate Counsel
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The Callifornia Law Revialon Commlssion was Alrected by Resclution Chapter 13{)
of the Statutes of 1965 to make a ntudy to determine whether the law relsting to
the rights and duties attendant upon terminstion or abandonment of & lease should
ha revised.

The Commission has made previous réecommendationg on this avbjeet. Hee Recuvmis
mendation and Hiudy Releiing to Abaundonment or Termbitalion of 8 Leose, 8 Cal., Lo
Reviston COMM'N HBrorts 701 (1467), Necommendation Relabing to Real Iroperty
Lewaen, 3 CaL, L. Revigion Cumd'n Rerorts 4801 (18649, However, the leglslution
previously recommcndad wna ot enacted,

This recommendation Is the result of further study of this topie by the Commigsion.

Reapectfully submitted,
8o Bato

Chalrman
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 Where the. lesse 5 used as a i‘ inaneing instroment, the * rent" is m
_-substance inderest nnd return of eapital investment and the rate of the
_rent depends on the eredit rating of the lesses. Ordinarily, & major

lessoe with 4@ prime credit rating wilk be given a- Jong-term lense at'a -

lower rent than wuuld be asked of :another i&wsea 1f the origins] lessee
- abandons;” the. lessor may be able to.relet at « higher rentsl, hut the
- ‘mew lessee gy not have the eredit rating of  the former Yessee sad, if -
" the fense hud boen made with the new lessee originally, 4 ‘higher rent.
. would have been chiarged-to refléct: the inerensed risk in lendingthe.

.money . secured by the lease. In this epse, 8 requirement to. mxfiame —
dampages would deprive the lessor of the ‘benefit of the trananction since . -

“the predit -rating of the lessee invoived in the transietion . deétermines.
the ren{. Even where thé lease is ot part of :a fininoing arramgsmcnt.

. -the same consifderation applies becuuse 4 lessée with. w prime credit

' rating will often be réquired-to pay lessrent than tenam: whose. abihty
" to-pay the rent i8 suspect. In addition, wheve'a - £

" “ia not invalved, the-desirability of & particulsr tenant, may be.a Fatr

‘that significantly influences the: amogat -of the rent
the. lessor of 4 shopping center may offed » Very. favc ; :
particular tegint who will stteact ogstomers for the entire: \;entﬂ it
this tehant Tater wishes to Jeave the loeativn, the availible Téf uly

'or_¢ gumpié,

_'may be stores that eater to a different cliehitale’; but. the legor may riot

- want any of these stores beeauss he wishes to’ flrﬁsem the quality of
the merchandising in the shopping. center. Under existing law, the
coercive. effeet of the PuM rental obligation gan be used:by the lessor

" to-make the oripinal tenant five up to ity bargain, This regorimended
L ='t'elrned;»;r wdl perm:t the partses to retma ﬂm eﬂ’eet of the exiximg iaw

Eﬂ‘eci on Unluwfui Dﬂaimr

Smtqon 1174 of the Code o Civil Procedire provides thiit the ieuor
1 that s dotice dies .

-, -may ustify the lassée to. quit Che Premises t . Aok
not ermiinate’ the leaschold fnterest unless,ihe'd eiiies. !
partits & lessor o eviot the iessee, reletfthe praperty, and- ropover: from

- the leasee at the end of ‘the terin for any defigiency. in the rentals. The

‘gtatatory remedy falls shortof - providiog” fall pmﬁmtmn 1o the 'ﬂ[h’h

. of both parties. It does not perniit the lessor toresover: damages im-

gmdmwly Por fumre lusses, DO does it reqmre the lewqr to mmgate

damages,

T Al evietion. under Seetion 1174 ghowld tgrmm,ate the leuﬁee’s r;ghts
\_-nnder the lense and the. Tessar phiiuld be required to Telet the: prope!tjr

to mihimize the damages. The Jesgor's right o recover dam,u for Iaas

* ¢f the berefits of the léase should be. mdepemicnt of hls rlg

anaction Tor walawful detainer to recover the Possession of

erty; The damages shotild be recoverable in 4 Separate mtm i adﬂl-

tion to’sny damages recovercd g purt £ “the unlawfnl dsetﬁner grtion.
Of tourse, ﬁiw fessor should not- be entitled tu reeover tmce for tim mme

1tems of damﬂgas
Cmi Codé Sachcm 33133

N Seetmn 3308 of the Civil Code provides, in- eﬁect that a lessm- of real
. oF perspnal property msy recover the measure of ﬂamagea recommended
" -above sf the - lease &0 prﬁw.des and -the lessor chooses. to: pirsus that
- _remedy Enactment -of Ieglslamm eﬁeetnutulg the »ether meummemla-

.
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= -hana o! the Commiﬂmn would make. Sectmn 3308 superﬂuoua m:ar S

ag real proporty. is conesrued, The ssction should, therefore, be amended
‘16 Himit its upplieation to parsonal preperty.-The: Commission hes pob:
made a study of persondl propesty leases, ‘and* ng -aftempt “hai benr

made to deal with ihis bod;r of Jaw. in. the recomm:mded legm!at:m'

o Eﬁachve Dute'Applicumnh Exasl:ngteasﬂ - .
The- rmmmended logistation should take effeet on July 1, 1971 Th!s

,vwmparmitinteremdparmatobecoméfm armththemlcmh« -
effeative;’

hon before it beeomes

"The legialstion should not apply to any leases exsouted before July

1, 1071, This is netessary heemma the parties did-not take the recom-

PROPOSED i.EGlSLATION

, ,mmﬂed 1egmiatmn mto p.cuount n dra!tlug leauw itow m asmtancs Y a

Tka Gmnmmon (3 reaommendatwm wonlﬂ be e&’anmted by Mt—' L

s ,lnenjt.of the following measiive:,

A uct to add Sections’ 1981, 1951,3, 19514, 19513, 95186, '; e

-1951.7, 1951.8, 1952, 1952,2 1952.4, and 19525 to; amd fo'

o - guind Bection 3308 of, the Civil Code, and to add Bections . . -
( B o WSMME ta!hﬂode of Civil Procedure, ra!u#smy ib =

- leares,
’ Thﬂ@“##hﬂtaieofﬂwm@mg#fﬂil
£1980. Wcmd WMM SR

' 19:31 Asuaedinﬁmtmns 195121’31‘}52.6 mclumva
{a)’ “Hmt" includes charge: eqnmlentﬁorent.

: {b) “Tease’’ includes & sul :
m Btibd:vini%;; (&) tnakes elmbytgrtl“mt" inelwiu ;.rll '

, ,chtrgel_ Or eXpénses to Mor&éfrmd emmmhanga o
‘ wamwyrmlnohfwm étmmrm';h_,‘

hmytomnhnriom squent sec apply approp or

: 1! faulting lasise had: to pay the taxen on the -

'-smhapmﬁamor jent sddifiona}
| eoroer” th “taxes, the loss of . ﬁp ﬂafani&g Jemsos’s .

.- loisior & entitied to riover under Section 1951.2. The same would be - -
' aarthqum or Hability

fon 1951 Q& sdaed o e ﬂiﬁl Gode, m e

ty and the-lesor conld mnm‘the?mmxundﬁfam Do

mﬁmm@bﬁg&tﬂﬂﬁoﬁlﬂbﬁ melndedinthedaﬁ.gq the -
 on the Jomoo the oblightion fo provida fire, - -

thd:mm}meulymﬁanlmﬂmttkapmdmm_ -

' apply mmblmsumnuhm

5 1951.2. r-nmmnnafml"f_ '

g;gi;- ?ﬂeﬂmlm.. < 13-added to the ik

AR ‘Except . aa- otherwise provided: 'in Seetion .

. Coe 19514&;1) O o vt mﬂm SR -
C, : o _abanﬂmthepmmbeimtheendoifhemorﬂhm
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right to possession is terminated by the lessor becamse of a
breach of the lease, the lease terminates. Upon such termina-
tion, the lessor may recover from the lossee:

(1) The worth at the time of award of the unpaid rent
which had been earned at the time of termination;

{2) The worth at the time of award of the amount by
which the unpaid rent which would bhave been earned after
terminstion until the time of awsrd exceeds the amount of
guch rental loss that the lessee proves could have been reason-
ably avoided;

{38) The worth at the time of award of the smount by
which. the unpaid rent for the balance of the term after the
time of award excecds the amount of such rental loss that the
lessea proves could be reasonably aveided; and

- {4) Any other amount necessary to compensate the lessor for
all the detriment proximately caused by the lessee’s failure to
perform his obligations under the lease or which in the ordi.
nary course of things wonld be likely to resuit therefrom.

{b) The “worth st the time of award’ of the smounts re-
ferred to in parsgraphs (1) and (2) of subdivision (&) is com-
pated by aliowing interest at such lawful raie as may he
gpecifled in the lease or, if no such rate is specified in the lease,
at the legal rate. The worth at the time of award of the amount
referred to in paragraph (3) of subdivision (a) is computed
by discounting such amount at the discount rate of the Federsl
Reserve Bank of San Francisco at the time of award pius 1
percent,

{e) Efforts by the lessor to mitigate the damages eaused by
the lessee’s breach of the lease do not waive the Jessor's right
to recover damages under this seetion,

(d) Nothing in this section affects the right of the lessor
under & lease of real property to indemnification for lisbility
arising prior to the termination of the lease for persoral in-
juries or property damage wheve the lease provides for such
indemnification.

Comment. Section 1951.2 states the measure of damages when the
lessee breaches the lease and abandons the property or when hia right to
possession i8 terminated by the lessor because of a breach of the lease,
Ag used in this section, ““rent’’ ineludes *‘charges equivalent to rent.’’
See Beetion 1951,

Nothing in Section 1951.2 affects the rules of law that determine
when the lessor may terminnte the lessep’s right to possession. See gen-
erally 2 Wrtkiy, Summary oF Canirorwia Law Raal Property §§ 276
278 (1960). Thus, for example, the lessor’s right to terminate the
lessee's right 1o possession may be wuived under certain ecireumstances.
Id. at § 278, Likewise, nothing in Section 1951.2 affects any right the
lessee may have to an offset aguinst the damages otherwise recoverahle
under the section. For example, where the lessee hus & elaim baszed on
the failure of the lessor o perform all of his obligutions under the
lease, Section 15951.2 does not affect the right of the lessee to have the
amount he is entitled to recover from the lessor on sueh elaim offset
against the damages otherwise recoverabic under the section.
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Subdivisions (a) and (b). Under paragraph (1) of subdivision (a),
the lessor is entitled to recover the wnpaid yent which had been earned
at the time the lease terminated, Pursusnt to subdivision (b), interest

aust be added to sueh rent st such lawful rate as may be specified in

the lease or, if none is specified. at the legal rate of seven percent. In-
terest acernes on each unpaid renta! installment from the time it be-

-comes due until the time of award, i.e; the entry of judgment or the

similar point of determination if the matter is determined by a tribunal
other than & sourt. - ' ‘ .

A similar compuatation is made under paragraph (2) of sybdivision
(a) except that the lessec may prove that a certain amount of rental
loss could have been reasenably avoided. The Jessor is entitled to in-
terest only on the amount by which each rental instailment exceeds the
amount of svoidable rental loss for that rent period, -

The lump spm award of fauture rentals under pavograph (3) of sub-
division (a) is disconunted pursuant to subdivision (b) to reflect prepay-

‘ment. The smount by which each future rental installment exceeds the

amonnt of avoidable rental loas for that rent period is discounted from
the due date under the lease to the time of award at the discount rate
of the Federal Reserve Bank of San Francisco plus ane percent. Ju-
dicial notice can be taken of this rate pursuant to Evidence Code
Bection 452{h). - :

In determining the amount recovérsble under paragraphs (2) and
(3} of subdivision (a}, the lessec is entitled to have offset against the
unpaid rent not merely nll sums the lessor has recaived or will receive
by virtue of a reletting of the property which has actuslly been ac-
complished but also all spums that the-lessee can prove the leasor counld

“have obtained or could obtain by seting reasonably in reletting the

property. The duty to mitigate the damages will often require that the -
property be relet ut a rent thut is more or less than the rent provided

- in the original Jease. The test in each cuse is whether the lessor acted

reasonably and in good faith in reletting the property. _

The gepersl principles that govern mitigation of damages apply in
determining what constitutes a ‘‘rvental loss: that the lessee proves”
could be “‘reasonably avolded.’”” These prineiples were summarized in
Green v, Smith, 261 Cal. App.2d 2392, 396-397, 67 Cal. Rptr. 796,
799804 (1968): '

A plaintiff cannot be compensated for damages whichk he conld
have avoided by reasonable effort or expenditores. . . . The fre-
‘quent statement of the principle in the terms of a *'duty?’ imposed
on the injured party has been -criticized on the theory that a
breach of the *‘duty’’ does not give rise t0 a correlative right of
sotion. . . . It is perhaps more aceurate to say that the wrongdoer
- i8 not required to compensate the injured party for damages which
are avoidable by reasonsble effort on the latter’s part. ... -
The doctrine does not require the injured party to take meas-
ures which are unreasonable or impractieal or which would involve
“expenditures disproportionate te the less sought to be aveided or
whick may be beyund his fisancial means. . , . The reasonableness
of the efforts of the injured party must be judged in the light of
the situation confronting him at the time the loss was threatened
‘and not by the judgment of hindeight. . . . The fact that resson-
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wble mesdgures other than the one taken would have avoided dam-
age i3 not, in and of iself, proof of the fact that the one taken,
though unsuccessful, was unreasonable. . . . *'If a choice of two
reasonable courses presents itself, the person whose wrong forced
the cholee cannot complain that one rather than the other is
chosen.’” . . . The standard by which the reasonableness of the
injured party's efforts is to be measured is not as high as the
standard required in other areas of law. ., . |t is sufficient if he
scts reasonably and with due diligence, in good faith, [Citations
omitted. ] , . :

Paragraph {4) of subdivision {(a} makes clear that the measure of
the lessor’s recoverable damages is not limited to damages for the loss
of past and future rentals. This paragraph adopts language used in
Civil Code Bection 3300 and provides, in substanee, that all of the
other damages a person is entitled to recover for the breach of a eon-
tract may be recovered by a lessor for the breach of his lease. For ex-
ample, to the extent thet he would not have had to meur such expense,
had the lessen performed his obligations under the lease, the lessor ia
entitled to recover his reasonable expenses in retaking possession of the -
property, in meking repairs that the lessee was obligated to make, in
prepering the property for reletting, and in reletting the property.
(ther damages necessary to ecompensate the lessor for all of the detri-
ment proximately caused by the lessee would include damages for the
lessee’s breach of specific covenants of the lease—for example, & prom-
ise to maintain or improve the premises or to restore the premises upon
termination of the lease. Attorney's fees may be recovered only if they
are recoversble under Section 1951.6. '

If the lessee proves that the emount of rent that eould reasonably
be obtained by rcletting after termination execeds the amount of rent
reserved in the leass, such excess is offset against the damsges other.
wise recovernble under paragraph (4) of subdivision (a). Subjeet to
this exception, however, the lease having been terminated, the lessee
no longer has an interest in the property, and the lessor in not acconnt-
able for any excess rents shtaived through reletting.

The basic measure of damages provided in Section 1951.2 is essentially
the same a3 that formerly set forth in Civil Code Section 3308. The
mensgure of demages under Seetivn 3308 was applicable, however, only
when the leese so provided and the lessor chose to invoke that remedy.
Except as provided in Section 1951.4, the messure of damages under
Beetion 1951.2 is applivable o all cases in which a lessor seeks dam-
ages npon breach and abandonment by the lessee or upon termination
of the lease because of the lessea's breach of the lease, Moreover, See-
tion 1951.2 makes clear that the lessee has the burden of proving the
amount he is enfitled to have offset against the unpaid rent, while
Section 3308 waae silent as to the burden of proof. In this respeet, the
rute stated 18 similer to that now applied in actions for breach of em-
ployment contracts. See discussion in Erler v. Five Poinis Motors, Inc.,
249 Cal. App.2d 560, 57 Cal. Rptr. 516 (1967), ' ' '
 Subdwision (c). Under former law, attempts by a lessor to miti-
gate damages sometimes resulted in an unintended acceptance of the
{essee’s surrender and, eonsequently, in loss of the leasor’s right to fu-
ture rentals. See Dorcich v, Time 04l Cp., 108 Cal. App.2d 677, 280
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P24 10 (1%1} Cne of the purpoaes of Section 1951.2 is to require
mitigation by the lessor, and subdivision (e) is mc]uded to insure that
efforts by the lessor to mitigate da not resuit in a2 waiver of hrs right
to damages nnder Section 19512,

Rubdivision (d). The determination of the lessor’s lm‘mhty for in-
jury or damage for which he is entitied to indemnification. from the
lessee may be subsequent to a termination of the lease, even though
:the eause of action arose prior to terminution, Subdivision (4) makes
clear that, in sach a case, the right to indemnification iz wnaffected by
the Bubsequent termination.

Effeci on other remedies. Section 1951.2 is not a comprehensive state-
ment of the lessor’s remedies. When the lessee breaches the lease and
abandons the property or the lessor terminates the lesses’s right to
ponsession because of the lenses’s breach, the lessor may simply rescind
-or cancel the lease without secking &ﬂirm&twa relisf under the section,
Where the lessee is still in possession but has bredched the lease, the
lessor may regard the lease as eontinuing in force and seek damages for
the detriment caused by the breach, resorting to a subsequent action
if a further breach occurs. In addition, Section 1951.4 permits the
parties to provide an alternative remedy in the lease—recovery of rent
a8 it becomes due, See also Seetion 19 1.5 (liguidated damages) and
Section 1851.8 {equitable relief),

One result of the enactment of Sectior 19512 is that, unless the par-
ties have otherwise agreed, the lessor is exensed from further perform-
ance of his obligations after the lease terminates. In this respect, the
enactment of Section 1951.2 changes the resnlt in Kulawilz v. Pacific
Woodemware & Paper Co., 26 Cal.2d 664, 155 P.2d 24 (1944)

Statute of imitntions. The statute of limitations for an gction undex
Section 1951.2 is four yeara from the date of termination in the case of -
" a written lease and two years in the ease of & lease not in writing, Bee
Code of Civil Proesdure Sections 337.2 and 339.5.

§ 19514, Confinyance of leass efter hrench and abandonment

Sec. 3. Sestion 1951.4 is added to the Civil Code, to read
18514. {(a} The remedy deseribed in this mactmn is avml-
-able only if the lease provides for this remedy.
{b) Even though a lessee of real property has breached his
. lease and abandoned the property, the lease continues in effect
for g0 long as the lessor does not termingte the lesses’s right {o
possessjon, end the lessor may enforce all hig rights and reme-
dies nider the lease, ineluding the right to recover the rent am
it becomes due under the lease, if the lease permits the lesses
1o do any of the Following - '
(1) Sublet the property, assign his interest in the lease, or
both, J '
{2) Bublet the property, assign his interest in the lesse, or
both, subject to standardy or conditions, and the lessor does not
require compliance with any unreasonable standsrd for, ner
any unreasonable eondition on, such subletting or assignment..
(3) Bublet the property, assign his interest in the lease, or
both, with the consent of the lessor, and the lease provides that
such consent shall not unreasonably be mthheld
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{e} For the purposes of subdivigion (h), the following do not
congtitute a lermination of the lessee’s right to possession :

(1) Acts of maintensnces or preservation or efforts to relet
the property.
{2} The appointment of & receiver upon initiative of the
leagor to protect the lessor's interest under the Jeage.

. Comment. Even though the lesses has bresched the lease and aban-
doned the property, Section 1951.4 permits the lessor to continue to
collect the rent as it becomes due under the lease rather than to recover
damages based primarily on the loss of future remt under Section
1851.2. This remedy is available only if the lease so provides and con-
tains & provision permitting the lesses to mitigate the damages by sub-
Ietting or smeigning his interest in the property. The lease may give
the lessee nnlimited diseretion in choosing & subltenant or assignee, See
suebdivision (b){1). However, generally the lease will impose standards
for or conditions on such subletting or sssignment or require the con-
pent of the lessor. See gubdivision (b} {2), (3). In the latter case. the
lessor may not reguire compliance with an unreasonable stondard or
condition nor unreagopally withhold his consent. Gecasionally, a stand-
ard or condition, although reasonable at the time it was ineluded in the
lease, is unreasonable under cireumstances existing at the iime of
_subletting or essipament. In such & situation, the lessor may resort to
the remedy provided hy Seetion 19514 if he does not requirs compl-
ance with the now uureasonable standard or eondition. Commen fae-
tors thet may be considered in determining whether standsrds or con-
ditions on sabletting or assignment are ressonable inelude: the credit
rating of the new tenant; the similarity of the proposed use to the
previous use; the nature or charaeter of the new tenant—the use may
_ be similar, but the quality of the tenant quite different; the require-
- ments of the new tenant for serviees furnished by the lessor; the impact
of the new tenant on common facilities. ,
_ The right to eontinue to celleet the rent as it beeomes due terminates
when the lessor eviets the lessee; in such case, the damages are eom-
puted nnder Beetion 1951.2, The svailability of a remedy under Section
19514 does not preclude the lessor from terminating the right of &
defanlting lessee 1o possession of the property and then ntilizing the
remedy provided by Section 1951.2. However, nothing in Section 1951.4
affects the rules of law that determine when the lessor may terminate the
lessee’s right to pessession. Ses generally 2 Wirgm, SuMmary or CiLy.
rorMiA Law Real Property §§ 276-278 (1960). Thus, for example, the
lemsor’s right to terminate the lessee’s right to possession may be waived
under pertain eirecumestanees, Id. at § 278. :

Where the lease complics with Seetion 1951.4, the lessor mdy vecover
the rent as it becomes due under the terms of the legse and at the same
time has no obligation to retake possession and relet the property in the
event the lessee abandons the property. This allocation “of the burden’
of minimizing the loss is most nseful where the lessor dees not have the
desire, facilities, or ability to munage the property and to acquire 2
suitable tenant and for this resson desires to avoid the burden that
Seetion 1951.2 places on the lessor to mitigate the damages by reletting

the property.
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The allocation of the dnty to minimize damages un&er Sﬁe‘tlm’l 1951, 4
is important. It permits arrangements for financing the purcha&e or
improvement of real property that might otherwise be seriously Jjeop-
ardized if the lessor's only right upon breach of the lease and abandon-
ment of the property were the right to recover damages under Section
1951.2. ¥or example, hecause the lesser s obligation to pay rent under

“& lease conld be emforced under former law, lenses were utilized by
public mtities to finance the construetion of public improvements, The
lessor construeted the improvemént to the specifications of the publie
-entity-lcssee, leaged the property as fmproved o the publie entity, and
- &t the end of the term of the lease all interest in the property. -and the
improvement vested in the public entity. See, e.g, Deon v, Huchel, 35
Cal.2d 444, 218 P23 521 (1950). Similarly, a }esser equld, In rehanee
on the lessec's rental obligation under a long-term lease, construet an
- improvement to the speeifications of the lessee for the use of the lesses -
. during the lesse term, The remedy available under Section 19514 re.
taine the substance of the former law and gives the lessor, in effeet, -
Bscurity for the repayment of the cost of the lmprovement in thesa
CARES. '
" Bection 1951 4 alse famhtates  assignment by the essor under & long- -
term. lease of the right te receive the rent uwnder the lease in return |
for the discounted value of the future rvent. The remedy provided by
Section 19514 makes the right to receive the rental payments an at-
tractive investment sinee the assignee is assured that the rent will be -
paid if the tenant is finaneinlly Tesponsible.

Bubdivision (e) makes clear that certain acts bv the lesscr do not -
constitute a termination of the lessee’s right to possession. The first
peragraph of the subdivigion permits the lessor, for example, to show
the leased premises to progpective tenants after the lessf-e has breached
the lease and abandoned the property.

The second paragraph of subdivision {e) raakes c]ear that appoint.:
ment of o receiver to protect the lessur’s rights under the lease does
not constitute a termination of the lesuee’s right to possession. For ex-
ample, an apartment building ey be leased under a. ‘‘master lease’
1o & lessee who then Jeascs the individual apartmenta to subtenants. The
appointment of a receiver may bhe appropriate if the lessee under the
master lease collects the reat from the sobtenants but fails to pay the
lessor the rent paysble under the master lease. The receiver would
colleet the rent from the subtenante on behalf of the lessee and pay
to the lessor the amount ha i entitled to receive under the master lesse,
This form of relief would protect the lessor against the lessee’s mis-
appropriation of the rent from subtenants and at the same time would
preserve the lessee’s obligation to pay the rent provided in the master
leaga,

Under this section, in contrast to Section 1951.2, so long as the lessor -
does not terminate the lease, he is obliged to wntmne to perform his
obligations under the lease. , .

§1951.s Liquidated damages

Bec, 4. Section 1951.5 ia added to the le Code, to read:
- 18515,  Beetions 1670 and 1671, relating to hqmdated dam- -
ages, apply to o lease of real property
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Comment. The amount of the lessor’s damages may be difficalt to
determine in some enses ginee the lessor’s right to damages acerues at
the time of the breash and abandonment or when the lease is terminated
by the lessor, See Scatinn 1951.2. This dlﬂlmtity may be aveided in ap-
pmprmbt: cases by a liguidated damage provision that meetz the re-
quirements of Civil Cede Sections 1670 pnd 1671

Under former law, provisions in resi property leases for liguidated
demages upon breach by the lessee were held to be void. Jaek ». Sins-
Retmer, 126 Cal 563, 58 Pac. 130 (1899). However, such holdings were
based on the former rule that the lessor’s eanse of action upon breach
of the lease and abandonment of the property or upen termination of
the lessee’s right to possession was pither for the rent as it beeame due
or for the rental defleieney. ot the end of the lease term.

So fer as provisions for liquidated damages upon a lessor’s breach
are concerncd, such provigions were upheld vnder the preexisting law
if reasonable. See Seid Pak Bing v. Barker, 197 Cal. 321, 240 Paec. 785
{1925}, Nothing in Bection 1951.5 chanyes this rule.

§ 19518, Anotney’s fees
BEc. 5. Seciion 1051.6 is added to the Cwﬂ Code, to read:
1951.6. Section 1717, relating to contract provisions for at-
torney’s fees, appliss to lenses of real property and the st
tomey 8 fees provided for by Section 1717 shall be recoverable
in addition to any other relief or amount to which the lessor or
* Jessee may be entitled.

Comment. Leases, like other contracts, sometimes provide that a
party is entitied to recover reasonsbie nttorney 3 fees inecurred in sue- -
cessfully enforcing or defending his rights in litigation arising out
of tha lease, Section 1951.6 makes cles.r that nothing in the other see-
tions of the statute impairs n party s rights under such & provision and
that Civil Code Section 1717 applies to leases of real property. Thus,
attorney’s fees nre reeoverable only if the lease so provides and if the
lease pmwdm that one party to the lease may reeover attorney’s fecs,
both parties have this right. Sec {'rvin Copr § 1717.

§ 1951.7. Notica required upon reletfing property

SEc. 6. Section 19517 is udded to the Civil Code, to read:

1951.7. (8} As nsed in this section, “advanee payment”™
means neoneys paid to the lessor of rua} property a5 prepuy-
ment of ren!, or sy 8 deposit 10 seeure faithful performance
of the terms of the lease, or any other payment which in the
substantinl equivalent of either of these. A paymoent that is
noet in exeess of the ameunt of one month’s rent is not an
advinee payment for the parposes of this seetion,

{b} The notiee provided by subdivision (e} v reqiired to
be given only if :

(1) The lessiee has made gn advanee payment;

{2Y The lease iu terminated pursuant to Seetion 1951 2 and

{3} The lesses has made 2 veguest, in writing, to the lessor
that he be given notice undeér sabdivision {e}.
© (e} Upon the initial releiting of the property, the lessor
shall send & written botice to the lessee stating that the prop-



—_91 -

orty has been rvelet, the name gnd address of the new lessee,
and the Iength of the new lesse and the amount of the rent.
The noetice shall be deliverad to the lesses porsonally, or be gent
by regular mail to the lessee at the address shown en the re-
quest, not later than 30 days after the new lessee takes. pos-
seseion of the property. No notiee s required if the amount of
the rent due and unpaid at the time of termination Lxeeeds the
armouns of the advance pay ment.

Comment. Seetion 19517 does not in any way affect ﬂw right
of the lessor to recover damages mor the right of a lessee to recover
prepaid rent, & seeurity deposit, or other payment. The section is in-

-cluded merely to provide a means whereby the lessee whose lease has
been terminated ander Section 1951.2 may obtain information concern-
ing the lengih of the term of the new lease and the rent provided in
the new leuse. The notice is required only if the lessee so requests and

_only upon the initial reletting of the property, If the new lease is

terminated, the votice, if any, reguired by Section 19 1.7 peed be given
only to t'he lessee tinder the new lease,

§1951.8, Equntubla relief

SEc. 7. Seetion 1951.8 is added to the Civil Cﬂde to read

1951 8. Nothing in Section 1951.2 or 19614 affects the right
of the lessor under a lease of real property to equitable relief
where auch relief i3 appropriate.

Comient. Generally, where the lessee has breached a lease of real
properiy, the lessor will simply reecover damsges pursnant to Civil Code
Section 1951.2. However, Seetion 1951.8 makes clear that the lessor
remaing entitled to equitable relief where such relief is appropriafe,
For example, even though the lease hns terminated purswant fo sub- -
- division (a) of Secticn 1951.2 and the lessor has recovered damages
under that section for less of rent, he is not precluded from obtaining
equitable relief, e.g., an injunetion enforcing the lessee’s covenant not
to compete,

§ 1952, Effect on unlawful detainar actions

Sze. 8. Section 1952 iy added to the Civil Code, to read:

1952, (s} Exeept 2a provided in subdivision {e), nothmg
in Sections 1951 to 1951.8, inclusive, affects the provisions of
Chapter 4 (commaeneing with Section 1158) of Title 3 of Part
3 of the Code of Civil Procedurs, relating to actions for unlaw-
ful detainer, foreible entry, and forcible detainer.

{b} The bringing of an- aetior under the provisions of Chap-
ter 4 {commenecing with Section 1199) of Title 3 of Part 3 of
the Code of Civil Procedure does not affect the lessor’s right
to ‘brmg a geparate setion for relief under Sections 1951.2,
1351.5, 1951.8, and 19518, but no damages shall be recovered
in the subsequent action for oy detriment for which a claim
for demages was made and determmed on the merits in the pre-
vious action,

{ey After the lessor obtains possession of the property
under a -judgment pursuant to Section 1174 of the Code of

~Civil Procedure, he is no longer imtitled to the remedy pro-
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vided' nnder Section 18514 unless thé lessee obtains relief
under Seetion 1179 of the Code of Civil Procedure.

Comment. Section 1952 is designed to clarify the relationship be-
tween Sections 1951--1251.8 and the chapter of the Code of Civil Proce-
dure relsting to aetions for unlawful detniner, foreible entry, and
forcible detainer. The actions provided for in the Code of Civil Proce-
dure chapter are designed to provide a summary method of recovering
possession of property.

Subdivision {b) provides that the fwet that a lessor has recovered
possession of fhe property by an unlawful detainer action does Dot
preclude him from hringing e separate action to ssenre the relief to
which he is entitled under Sections 1951.2, 1951.5, 19516, and 1951.8.
Bome of the incidental damages to which the lesgor is enntled may be
recovered in sither the unlawful detaimer action or in an action to
recover the damages apecified in Sections 1951.2, 19.11 5, and 1951.6.
Under Bection 1952, such damages may be- recovered in either action,
but the lessor is entitled to but one determination of the merits of &
claim for damages for any particular detriment.

‘Under subdivision (c}, however, when the lessor has evieted the
Jessee under the polawful detainer _provisions, ha ¢annot proceed under
the provisicns of Seetion 1851.4; 4.¢., a lessor cannot eviet the tenant
and refuse to mitigate damages. Tn effeot, the lessor i put to an elee-
tion of remedies in guch a case, Under some cireuwmstances, the eourl
may crder that ezecution upon the judgment in an unjawful detainer
proeeeding not # be issued antil five days after the entry of the judg.
ment; if the dessor is pald the amonnt to which he is found to be en.
titled within such time, the Judgment iz satisfied and the tenant is
restored to his estate. In such case, gince the lessor never obtains posses-
gion of the property, his right to the remedy provided by Section
18514 is oot affected by the procseding. If the court prants relief
from forfeiture and restores the lessee to his estate as authorized by
Code of Cwni Procedure Section 1179, the le aw-—-—meludmg any pro-
vision gwmg the lessor the remedy '[:m!n&ed in Section 1%1 ‘!-—cun-
tinues in effeet,

§ 1952.2, Leuses executed before July 1, 1971

Bee, 9, Section 1952.2 is added to the Cihvil Code, to tead:

1952.2, Secticus 1861 to 1952, inclusive, do uot dpply to:

{a) Any lease cxecuted before Ja! v 1, 1971,

{b) Any lease executed on or after J uiy 1, 1971, if the terms
of the leaze were fixed by & lease, option, or other agreement
executed before July 1, 1971,

Comment. Bection 19522 i3 mcluded bDecause the contents of the
leases therein described may bave been determined without referenne
to tha effect of the added sections.

§ 1952.4. Natural rasourcos ogresments :
Sec. 10. Section 1952.4 is added to the Civit Code, to read:
19524, An agreement for the exploration for or the re-
moval of natural resources is mot a leass of veal property

within the meaning of Sections 1951 to 1952.2, inelusive.
Comment. An agreement for the exploration for or the removal of
natural resources, suchk as the go-cellsd oil and gas lemso, has been



characteru.m by the {2 IfUT‘h!a— ph um‘ma {ourt o8 o prafl 4 prendre
in grogs. See I!J‘l?ww #, La. 5 Calid 103 P2 968 (1935, These
gprecments are digiing mzdi’mf i""wr“ lemen wenerally, The crdimary
lease contemplatey the uie and preservalizn of the property with com-
pensation f\.-:. sueh nse, while a4 pataral pescuress agreement ¢ou-
templates the extraction of the valuable veso s of the property with
eompenmmm for such exirnction See & Lawowny, Mimes § 861 {34 ed.
914).

Sertions 195119522 are tutended 10 desl with the 01"!.1‘!1“1‘}' lezze of
renl property, mot with sgrepmcsis for the sxploration for or the
removel of natural rescarees. Acacrdingly, Scetion 19524 limits these
sections ta their intended purpose. bect.o*: 1852.4 dors not prohibit
application to such agreements of any of the prineiples expres-%ed in
Seetions 1951 1o 19518, it merely provides ikat nothing in those see-
ticns requires such apphivation

§ 1952.6. Lease-purchose agrevments of public entifies
Sea. 11 Seetion Y8024 18 added to the Civil Cade, to resd:
10526, Where u lease op an upreement Tor o bease of real
property frown or o any pobli: entity or auy nonprofit cor-
poration whose title or interest 1 the peepe r?v i subjeet to
reversion o or veating in a publie entity urm!( bre made invalid
M any provision of Hectings 19380 10 19022 inclusive, were
applicable, sueh provision shall net be appiieable to sueh a
lense, £y wsed bu this sesdvn, Y poble eafity”” inclodes the
gtate, o eoninty, ity and eounty, eily. district, publie author-
ity, public agency, or any otiier political subdivisisn or publie
corporsiing,
Comment. Section 13528 s included ts prevent the application of
any provisien of Sections 1851 to 1952.2 to lease.purchase apreenents
by publie entities if such application woshd make the agreement invalid,

CONFORMING AMENDMENT OF CIVIE CODE SECTION 3208

Sec. 120 Reetion $308 of the Civik Cide is stmended to vead :

3304, The parties to any leasn of seal o personal property
may sgree thersin that if swch lease shall be terminated by
the lessor by resson of sny breach theresf by the lessce, the
lessor shall thereupnn be entitled to recover from the Iesses the
worth at the time of saeh terminedion, of the excers, i any, of
the smount of rent and charges equivalant 10 ront reserved in
the leage for the hadence of the stated term or any shorfer
period of time over the then ressonable remisl value of the
pressdocs nroparly for the spme period.

The rights of the lessar auder such agreement shall be
cumulative to nil othee rights or remedios now or hereafter
given to the Irssor by law or by the terms of the lease; pro-
vided, however, that the electicn of the leswor to exercise the
remedy hereinabove permiited shall be binding upon hin end
exelode recourss theroufter to any other remedy for reotal

_or charges equivaient to rental or damages for breach of the
covenant to pay sueh rent or charges aeeraing subsequent fo
the time of such termination. The parties to such leage may
further agres therein that unless the remedy provided by this
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section is exercised by the lessor within s speeified time the
right thereto shall be barred,

Comment, Section 3308 has been smended to excluds referense to
leases of real property ; insofar a8 the section related to real properiy, it
bag been stiperseded by Seclions 195119526, Neither deletion of real
property leases from Section 3308 nuvr cnuelment of Seetions 1951-
18526 affeels any rvemedy or hepefit available to a lessor or a lesses of
personsl property under Section 3308, ander Seetion 3300, or under
the rules applicable to confracts generally,

SECTIONS TO BE ADDED TO CODE OF CIVil PROCEDURE

§ 337.2. Domuoges recoverable upon abandonment or terminction of writtan
lease of reat property

Spe. 18, Section 337.2 is added to ihe Cade of Civil Pro-
cedure, 10 read :

337.2. Where a lease of real property i In writing, no
action shall be brought under Section 1951.2 of the Civil Code
more than four years after the breach of the lrase and abandon-
ment of the property, or more than four years after the termi-
nation of the right of the lessee to possession of the property,
whichever s the sarlier thne.

Commeni. ‘The four-year period provided in Bection 337.2 Is consist-
oot with the peneral statute of limitations applicabie to written eon.
tracts, See Seotion 337, Although the former law was not clear, it ap-
peard that, if the lessor ferminated & lease because of the lesses 's breach
and evicted the lessee, him eanse of action for the damages resulting
from the loss of the rentals due under the lease did not accrue until the
end of the original lease term. See De Heort ¢ dllen, 26 Cal.2d 529,
161 P.2d 4563 (1945); Treff ». Gulkeo, 214 Cal. 591, T P.24 897 (1932},
Under Civil Code Seclion 1951.2, however, an aggrieved lessor may sue
immediately for the damapes resulting from the loss of the rentals that
woald have acerued wnder the lease, Accordingly, Bection 337.2 relates
the period of limitations to breach and sbandesment or to termination
of the right of the leasee to possession.

§ 339.5. Damuages recovercble upon cbandonment or termination of oral
laase of real property

Spo. 14, Section 3385 is added to the Jode of Civil Proce-
duare, to read:

339.5. Where a lease of real property is not in writing, ne
action shall be hrought onder Seetion 1951.2 of the Civil Code
more then two years after the breseh of the lease and abandon-
ment of the property, or more than two years sfter the termi-
nation of the right of the lessce to possession of the property,
whichever ig the carlier time.

Comment. The two-vear period provided in Seetion 339.5 is eonsist-
ent with the general stutute of limitations applieabls to contracts not
in writing. See Section 338, See also the Comiment to Section 337.2.
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