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Memorandum 69-146

Subject: Study 39 - Attachment, Garnishment, and Exemption From Bxecution
This memorandum,and Memorandum 69-126 at page 6, provides background
information on the status of Study 39 (Attachment, Garnishment, end Exemp-
tion From Execution)--z topic not under active consideration. Exhibit I
sets forth the 1957 statement reguesting authority te study this topie.
Exhivit II, an extract from a 1957 memorandum, states the nature of the

research study dgntracted for in 1961.

Origin of Ibpic and Work Co:gEI.eted to Date

From time to time, during the early 1950's, the State Bar considered
various piecemeal revisions of the law relating to attachment, garnishment,
and property exempt from executlon. ¥Fimally in 1955, the Conference of
Delegates passed a resclution that a comprehensive study should be made
of this entire topic, After due consideration of this resoclutlon, the
Bankruptey Committee of the State Bar and the Board of Goverpors requested
the Copmission to include this subject on its agenda. Resalution Chapter
202 (1957} authorized the Commission to study this topic.

In 1958, the Commission retained Professor Stefan Riesenfeld to pre-
pare a background study on this tople (see Exhibit II). This contract vas
renogiated in 196). However, no pressure was put on Professor Riesenfeld
to begin worl on the background study because of the press of other matters
(Governmentel Liability and Evidence].

Several years later, Professor Riesenfeld asked to be relieved of his

obligations under the contract and the contract was terminated.
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Disposition of Topic

A& quick review of the law relating to attachment, garnishment, and
the like, indicates that there has been considerable sctivity in this
field during recent years.

The State Bar-~the scurce of the suggestion that the Commission study
this topic--hae not maintained & hands-off policy with respect to this
topic merely because it has been assigned to the Commission. In fact, the
State Bar has maintalned an active legislative program on this topic.

Kearly every year slnce 1957, the State Bar legislative program has included
cne or more provisions relating to attachment, garnishment, and the like.

Further, Mr. Cook reporis that a review of the problems discuseed 1in
the statement requesting autherity to study this topie reveals that most of
the problem. recently have been elipinated or have been the subject of bills
that were not enacted. This topic has received careful conslderation by the
Legislature as is manifest from the numercus hills introduced last session
and the 1964 interim study of this topic by the Assembly Interim Committee
on Judieiary.

In light of the strong interests that would be affected by any meaning-
ful revision, chances for enactment of a comprehensive reform bill do not
appear to be good. For example, Assemblyman Bralthwaite's bill revising
exemption law (which passed both houses in 1968 and was vetoed by the
Covernor) was held in committee in 1969. Nevertheless, there appears to
be & need for comprehensive leglslation in this area. Basic defects in
the law apparently exist. GSee, for example, Exhibit III {law review article
suggesting basic change in atitachment . procedure--forwarded by its author
for Commission consideration)}. Cobprehensive leglslation weuld
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require a thorough study of this topic. The Commission and its staff
presently is engaged in work on a number of other toples that require all
of thelr resources. Moreover, we do not have funds to finance such a study
by an cutside consultant and our budget for the fiscal year beginning July
1, 1870, will have only a modest amount of funds for research studiles.
Accordingly, the staff suggests that this topic simply be retained on our
agenda and thaet we attempt to obtain funds to finance the research study
during the 1971-72 fiscal year.

What, if anything, dcoes the Commission wish to do with respect to the
letter and law review article attached as Exhibit III.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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EXHIBIT I
Statement requesting authority to study tople 39.

Topic No. 2: A siudy 1o determine whether the law reluting to attachment,
gormishment, and property exempt from execution should be
revised.

The eommission has reecived several commnunieations bringing to its
attention anachronisms, ambipuities, and other defects in the law of this
State relating to attachment, garnishment, and property exempt from
execution, These comnunications have raised such guestions as: {1)
whether the law with respeet to farmers’ property exempt from execu-
tion should be modernized ; (2) whether a procedure shoulil be wstab-
lished to determine disputes as to whether particular earnings of judg-
ment debtors are exempt from execution; (3) whether Coile of Civil
Procedure Section 690.26 should be amended to eonform to the 1953
amendments of Sections 682, 688 and 690,11, thus making it clear that
one-half, rather than only one-guarter, of 4 judgment debtor’s earn-
ings are subjeet to exeeution; {4) whether an attaching offlecr should

be required or empowersd to release an attachment when the plaintiff
appeals but does not put up a bond to continte the attachment in offoct ;
and {5) whother a provision should be enacteld empowering a defendant
againgt whom a wreit of attaclment may be jssued or has been ssaed
te prevent seeviee of the writ by depositine in court the amount
demanded @1 the complaint plus 10% ar 150 to cover possible custs,

The State Bar lay had various refated probloms umler eonsideration
from time to Gme, In 2 report to the Board of Governom of the Ntate
Bar on 1855 Conferenee Hesolotion No. 28, the Bankruptey Committee
of the Ntate Bar reeommended that a complete study be made of attach-
ment, gacpishment, and property exempt from execcution, preferably
by the Law Revision Commissinn, In & commuanication to the commission
dated June 4, 1956 the Roard of Governoers reported that it approved
this recomprendation and requested the commiission to inehude this sub- -
Jeet on ity valendar of topies selected For study.
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Memorandum 69-146
EXHIBIT 1T

Original Research Proposal for Study 39

12/12/57
Memorandum No. 2
Bubject: Study No. 39: Attachment, Garnishment and Property Exempt

from Execution - Proposal for Research Consultant Study by
Professor Riesenfeld.

* * * * *

1. The subject of the study should be the (alifornia law relating to
attachment, garnishment, executlon, property exempt from garnishment attach-
ment and execution, and supplemental proceedings. Generally, this is the
subject matter covered by Sectlons 537 through 570 and Sections 681 through
723 of the Code of Civil Procedure.

2. 'The study should be carried forwerd in two main phases. The first
rhase should consist of the preparation of a full written study by the
research consultant similar in form to studles prepared by consultants on
other subjects - i.e., pointing up the various problems involved, discuseing
the existing statutes and cases bearing on those problems, exposing gquesticne
both as to existing gaps, ambiguities and conflicts and as to policy problems
involved which require legislative answers, and suggesting possible solutions
for the problems. When this study has been recelved, considered and accepted
by the Commisslon the second phase of the study will be reached. This might
be described loosely as a kind of field study, the object being to ascertain
what the exlsting practices in the field are and to obtain the reaction of
the law enforcement officers, banks, and other interested persons to pro-

posed legislation under consideration by the Commission.

* * * * *
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Baar Mr. DeMoully:

There is =nclosad a reprint of an Article published in

a recsnt issue of the University of San Francisco Law Review
relating to wrongful attachm=nt litigation and contains
proposals for reform of our existing procadure,

It is forwarded to you in the belisf that this is a
subject in which yeu have a substantial interest,
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Wrongful Attachment Damages
Must Be Fixed in the
Original Suit

by Leon J. Alexander*

INTRODUCTION

Most civil lawsuits are for money. Each side marshals reasons for its
cause, as plausible as skillful counsel can devise. Certainty is never
realized, and the outcome is “an unknown factor prior to final judicial
determination,”® Nevertheless, someone must be allowed to keep the
disputed sums throughout the intervening time. Abstractly, it is no more
“just” to let the defendant retain them during the lawsuit than it would
be to let the plaintiff have them until the fight is over, or even to impound
them in the County Treasury. It is not logic that decides such matters,
however, but social history.® Our practice leaves the defendant in un-
impeded possession of the funds pending trial, no matter how recently or
by what improper means the money first came into his hands. An ancient
remedy now plays its role to equalize this situation, Attachment perriits a
plaintiff in certain cases to impound (but not obtain for himself} contested
sums pending trial, provided he posts a bond to pay all damages caused
by the attachment if he does rot win.? Unfortunately, the procedures in
effect today deny adequate recovery on the bond for the sucoessful de-
fendant, They must, therefore, be changred *

*AB, 1947, Brooklyn College. LL.B., 1950, Yale University. Senior pariner, Alexander,
Inman & Fine, Beverly Hills. Member, Loy Angeles Bar, Californda Bar,

1Byard v. Nationsl Automobile and Casusity Insurawce Co., 218 CalApp2d 622, 32
CalRpir. 513 {1963},

2 Claim and Delivery is a comparable procedure that delivers chattels in dispute to the
plaintiff, In Interpleader actions, funds mnay be impounded with the court. Almapst anything
might happen through 2 receivership or injunction, Such dispositions are not less “just” than
leaving property with the defendant : they are merely less familiar.

8 Car. Cove Crv. Proc. §539. Throughout the text, reference Lo “plaintiff” mesns the party
seeking affirmative relief, 2ven though the party might be a defendant, cross-complainant, ap-
pellant or intervenor wha has posted a Judicial bond. The word “defendant” means the other
party., See Allers v. Beverly Hills Laundry, 98 CalApp. 580, 277 Pac. 337 (1929},

4 ¥t is recognized that extensive reform of the procedures for procuring attachment bonds
and alsp the items of damages that are recoverable in wrongful attachment are long overdue.
Such matters are outside the scope of this article, which is limited to procedural aspects of
bond litigation.

33
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I
THE ATTACHMENT LIEN

Attachments may work great hardship on the defendant. They are fre-
quently “legal blackmail,” invoked deliberately for that very purpose. As
stated recently, “Even though the attachment lien apparently had no real
economic value . . . jt was technically valid and had strategic value or
bargaining value . . . . The law gives . . . no economically feasible remedy
except to press the nuisance value of his attachment.” It is because of
this unfairness that there must be rapid and effective relief on the under-
taking in those relatively rare cases when the defendant prevails, In the
words of a widely used treatise, the bond “is actually an insurance that
the defendant in an attachment action will be paid” his damages, pro-
vided only that he wins his suit.® In fact, this is not true. Bonds do not
“insure” payment to the injured defendant. Meaningful relief is often
mere illusion. That is because recovery on the bond requires extensive
litigation, A second suit against the bonding company must take its place
with other newly filed actions and carry on through the laborious processes
of our civil courts. It would be much better to include damages arising
from an improper attachment as an issue in the trial and appeal of the
first case. Then thc bond would be of real value to a wronged defendant.

Remember how lawsuits really work. Plaintiffs rarely make moderate
demands. Uncertainties and offsets are usually ignored in the complaint,
and every doubt resolved there in plaintiff’s favor. Attachment issues,
therefore, in an inflated amcunt.” Any claimant in a permitted case

5 Imperial Metal Finishing Co. v. Luminoys Ceilings West, Inc., 27¢ Adv.Cal App. 420,
75 CalRptr, 661 {1968). We arc not concerned with the social problems involving garnishment
of wages. Even in standard busincss transactions, attachments are often wsed ms pressure
tactics.

85 Car. Jur.2p, Rev, 948. The remedies legally availzbic npon the undertaking have led the
aythor elsewhere to propuse the use of bonds in related fickds where provedures now in use
are quasi-atlachments, bui where there is at present no efiective remedy availabie for a
successfu} defendant. See Alerander, Lis Pendens Reform By Lond Atiachment, 43 L. A.
Ban B, 419 {1968) ; Alexander, Claims in Inlerpleader—-Abuse end Remedy, 244 Car, 5, Ban ],
210 (1969).

7 Recopnizing possible liability if the plaintiif loses, attorneys somctimes attach for less
than the amount permitted by the pleadings. This does nol change the principles inveolved.
Fear of wrongfvi altachment suits is in practice rarely a deterrent to the use of that remedy.
It is the author’s belief that deliberate over-attachment is much more comimon than deliberste
under-stiachment.




40 UNIVERSITY OF S5AN FRANCISCO LAW REVIEW {Vol.4

may obtain one easily, if he makes an affidavit and files an undertaking.
There are few problems in posting plaintiffs’ bonds. The {ace amount is
merely “one-half of the principal amount of the totai indebtedness or
damages claimed, . . . excluding attorney’s fees,”™ and even this sum
may be reduced on application to the Court, The premium for such a bond
is low, a modest 1% a year, and bonds are readily available to plaintiffs
who will indemnify the bonding company® and whose net worth is 10 times
the obligation on the bond. On bonds below $5000.00, no net worth inquiry
is generajly made.

Release bonds are more difficult to obtain, Although the premium is
also 1%, the practice calls for liquid collateral posted with the bonding
company in the face amount cf the bond. Few defendants have the means
to pive security, and even those who can, may not use a release bond
because property would be impounded either way, and the enforced col-
lateral of the attachment proceedings is often preferable to finding new
security, acceptable to the surety. Thus, most attachments remain in
force until the trial is over.

Trials take time even when all parties want a swift decision. If either
side seeks to delay, he generally can do so easily. Then, when the trial is
finally over, the losing plaintiff may appeal, prompted at least in part by
fear of liability on the attachment bond.”

More time goes by. Few civil cases creep from complaint to trial to
judgment to appeal to final resolution in under four years.

The law now is that the judgment must be final before the successful

8 Car, Con Crv. Pao, §539.

? Bonding companies regulatly require indemnities, Sez Anchor Casualty Company v.
Strube, 221 Cal App.2d 29, 34 Cal Rptr, 295 (1963} ; United States Fidelity & Guamuty Co. v,
More, 155 Cal. 415, 101 Pac. 302 {1509).

10 Despite the express language of Car. Coos Civ. Proc. $539 (Y. . . the plainti# must Ale,

+ . a writlen undertaking . . . that plaintif will pay all costs . . . and all damagm™), the
unsuccessful plaintifl is not Jiable tn wreongful attachment, although he is liable for malicious
attachment. It is a minor Jegal mystery why thiz should be in the rule, It is based on the
claim that permitting Lability would discourage Htigaiion and be contrary to public policy.
See Asevado v. Orr, 100 Cal. 203, 34 Pac. *77 (1801). The rule was first applied to attach-
ments in Vesper v. Crane Co, 165 Cal, 36, 130 Pac. B76 (1913), and bas been followed
blindly ever since, Finn v, Witherbee, 126 CalApp.2d 45, 271 P.2d 606 (1954); Bailey v.
McDougat, 196 CalApp.2d 178, 16 Cal Rpir. 204 (1961}, The statute in Claim and Delivery
(Cacr. Cope Crv. Proc. §512) differs from that contained in the siatutes on attachment or
injunction bonds, #nd does not say that the piaintif will pay the damages. However, since
the plaintiff indemnifies the bonding company. this is not & practiczl problem, unless personal
sureties are used.
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defendant may file suit on the attachment bond to recover the damages
that he has suffered.’® His new complaint proceeds as other lawsuits do.
The amounts involved, however, are relatively small. This second suit is
only for the actual damages caused by the attachment; punitive damages
are not allowed, even though still within the limits of the bond.'* This
second suit therefore must seek less money than the first one {the statu-
tory bond amount is half the original principal claimed) and may involve
only a small fraction of that amount.’® Reducing the amount in dispute,
however, does not reduce the cost of the second trial. Bord litigation is a
complex field; one may assume bonding companies will use any available
technicality to increase the burdens on the claimant.

The surety should not be wholly blamed for this. It is inherent in our
legal systetn. We insist that everyone be fully heard in order to achieve
“justice.” This means, in practice, interminable full-dress debates. The
reported cases in this field iliustrate the problems facing the successful
defendant in the second suit. All sorts of technical issues must be proved
and pleaded to the satisfaction of the Court. Questions may be raised
about the propriety of the original attachment proceedings,’* the existence
of security,”” the ownership of the attached property,’® the nature of the
cause of action under which the original plaintifi attached and failed to
prevail," the apportionment and necessity of attorney’s fees or other
damages'® that are claimed, the meaning of the conduct of the parties®
or of the attachment undertaking and even the parties who are protected
thereby.®® The list seems endless of the matters raised by sophisticated

11 Smith v, Hill, 237 Cal.App.2d 374, 37 Cal.Rpir. 49 (1965},

2 Carter v. Apricultural Insurance Company, 766 Adv.Cal.App. 886, 72 CalRptr. 462
{1268}, The Supreme Court has not yet ruled an this point, and there is dicta to the conirary.
A strong policy argument could be made against any limit In wrongful attachinent on the
surcty’s Gability, except the actual damages to the defendant. An even sirenger one could be
made to hold the plaintiff lalde for all damages, as though he'had converted the properiy.

150 Carter, supra note 12, for example, the face amount of the attachment bond was
$24,500.00 and damages susizined by deiendant proved to be under $200,00.

H Clark v. Andrews, 109 Cal.App.2d 193, 240 P.2d 330 (1952},

1. Goldman v. Floter, 142 Cal, 388, 76 Pac. 58 (1904},

15 Ramirez v, Hartford Accident & Indempity Cn., 290 Cal.App2d 193, 84 P.2d 172 (1938).

17 Michelin Tire Co. v. Bentel, 184 Cal. 315, 193 Pac. 770 (1920). Buf ser Koehler v. Serr,
236 Cal. 143, 13 P.2d 673 {1932}

18 Reachi v. National Auto. & Cas. Ins. Co. of Los Angeles, 37 Cal.2d 808, 236 P.2d 151
(1951},

19 Faye v. Feldman, 128 Cal.App.2d 319, 275 P.2d 121 {1934),

20 White v. Indemnity fnsurance Company of North America, 246 Cnl.App.?d 160, 54
Cal.Rptr. 630 (1966},
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litigants who understand the settlement vaiue of protracted fights. Each
issue must be heard, decided and, perhaps, appealed. The wearying pros-
esses of litigation drag on.

The cost, the time and the uncertainty that result all induce settiements
of the attachment bond dispute, and this necessarily means that the parties
compromise. There is nothing wrong in compromise, of course. It is, and
ought to be, the outcome of almost every legal contest. But it should not
have to happen here. The legal rules we use now give but little relief;
recovery should not be further whittled down by pressured settlements.
The possible wrongful attachment claim should be one of the settlement
considerations in the first Tawsuit, not the second. If trial of the first case
is needed, whether becanse of the intransigence of one party or his reli-
ance on the merits of his cause, that should end all litigation. If that suit
is won, the defendant should receive his damages. He should not be forced
to compromise an absolute debt then due, because the tools required to
enforce his claim are too expensive. When he must start afresh and sue to
get his money, he is not protected. The bond given so that “the owner of
property shall be protected apainst seizure of his property at the instance
of a plaintif who has sued without a valid claim”?! proves of diminished
worth to him.

ir
NEW PROCEDURE

A better way exists to handle these matters.

Our procedures should be promptly reformed. In the future, the under-
taking would be filed in the same way as under the existing practice. The
defendant would have the same right he has now to object to the sureties,
to question the amount of the undertaking, to provide a release bond, and
so forth.”® At this point changes in existing practice are proposed.

The surety, mercly by filing its undertaking, would submit itseif to the
jurisdiction of the Court in which the action lies, similar to the present law
on appeal bonds.™ It would not be a general appearance for all purposes,
but it would support a judgment against the surety for the damages caused

 Woodruff v. Maryland Casualty Co., 140 Cal.App. 642, 35 P.2d 623 {1934),

22 The defendant’s rights in these regards are now far too limited. This is an ares long
everdue for refurm.

B Car. Cope Crv. Prov. §942 provides for judgment by motion against an appeal bond
surely, Of course, the situations are wot fully comparable because the appeal bond obligation
is definite and fixed. In some states, a non-resident defendant appears gencrally upon “the
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by the attachment, should the defendant win. No pleadings would be re-
quired other than the undertaking itself, and the surety would not be
involved in the trial or pretrial maneuverings. This does no injustice to the
bonding company, since that is its business and it can protect itself by
indemnities and higher premiurus. Besides, the suit for attachment dam-
ages will eventually occur. There is no barm to the surety and great henefit
to the injured party in having the issues decided earlier.

A, Ligbility

The trial court’s judgment must include a determination of whether the
surety is liable on the undertaking, although not the damages in fact sus-
tained by the successiul defendant. Just as a judgment must now include 2
statement allowing a party his costs of suit, so it would necessarily state
that the defendant recover (or not recover) his attachment bond damages,
not to exceed the bond amount, against the named surety.

This lability decision would be made by the judge alone, without a jury.
This is to induce speed and simplicity since discussion before the jury of
attachments is tvo likely to prejudice it on the main issue. This phase of
the case should be over quickly. Most matters relating to liability (as dis-
tinguished from damages) can easily be determined from the courtroom
files or by the stipulation of the parties. All that would be leit for later
determination is whether the attachment was wrongful {i.e. does the de-
fendant win?} and the extent of the resulting damages. Additional evi-
dence on lability would rarely be needed, but if required would be taken
at any appropriate point during the court trial or while the jury is in
recess. In any event, it must be heard before the decision on the case’s
merits is known. This will further tend to minimize technical d]bputes now
often raised on the liability issues.

B. Damages

After the fact of the surety’s liability has been fixed by the trial judgment,
the subject of damages must arise.

Within 10 days aiter the entry of judgment, the successful defendant
would file in the trial court a statement of damages claimed against the

ﬁlmg of the document ... nol al;:ncri by the defendant but h¥ an attorney-in-iact for a
surety company not a party to the action” which, in fact, was defective and beld by the
courl to be Yof no value” because the "document was filed and in it the defendant asked the
court 1o do something that the court could nol do unless it bad jurisdiction.” Ashmus v,
Donohoe, 272 Wis. 234, 75 N W.2d 303 {1056), The principle sugpested is not a great extension
of existing theories. Car. Cong Crv, Proc. §533, adopiled by the 1969 Legislature, provides a
sommewhat similar procedure in the cases of temporary restrafning orders and preliminary
infunctions.
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surety. The “attachment bond damage bill” would be comparable 1o the
cost bilt now in use.” It could even be combined with costs within a single
document. The defendant must specify in the hill, under cath, the amount
of damages he seeks. Claims would be itemized; soc much for interest, so
much for loss of use, so much for attorneys’ fees, so much for release bond
premiums, and so forth. As with a cost bil}, the defendant’s verified claim is
prima facie evidence of the validity of the item, and the burden of proof
is on the bonding company.* The sureties would have § days thereafter
to file their motion taxing damages, and must state therein the specific
items thought to be excessive.

Since substantial funds may be involved, the bonding company may
wish discovery. That is its right.* The trial court would supervise the
procedure. The issues would be limited, of course, since only damages are
now unsetiled. Many items are demonstrable and not subject to dispute.
Thus, money impounded is entitled to interest at the legal rate® Specific
items of expense, such as bond premiums, can easily be proven. Some
matters, of course, are indefinite, such as attorneys’ fees, value of the loss
of use, collateral expenses and problems of allocation. The hearing will
concentrate on these.

When discovery is completed, the motion to tax surety damages would
be heard before, if possible, the judge who presided at the trial. As with
attorneys’ fees in contract cases, “the determinaiion of the award is best
left to the discretion of the trial judge, who was intimately familiar with
alt facets of the case.”™" :

The hearing would be similar to one on a motion to tax costs. Affidavits
would usually be enough, but oral testimony could be presented. There is
no fixed rule. As with cost bills, “any evidence, oral or written, In its
nature competent to prove or disprove a material fact in a court of justice
.« 18 competent upon the hearing of such motion.”® In due course, the
trial court will give its damage ruling. It would automatically be inserted
in the judgment in the case, just as costs are now, for purposes of ab-
stracts, execution and appeal.

M Car. Copz Civ, Proc. §1033 et seq.

26 Von Goerlitz v. Fumner, 65 Cal App.2d 425, 150 P.2d 278 (1944), Ba? see Stenzor v,
Leon, 130 Cal. App.2d 729, 279 P.2d 902 (1955}

20 This is similar to the right of discevery now available in refation to cost biils. Oak Grove
School District v, City Titde Insurance Co., 217 CalApp.2d 678, 32 CalRptr. 288 {iv63).

27 Schneider v. Zocller, 175 Cal App.2d 354, 346 P24 515 {1959).

28 Shannon v. Northetn Counties Title Insurance Co., 270 Adv.Cal.App. 756, 76 Cal Rpir.
7 (1969),

# Seqior v, Anderson, 130 Cal. 290, 62 Pac, 563 (1500},
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An appeal by the defrated plaintiff would automatically seek review of
the judgment against the surety. The bonding company could, but need
rot, participate in the appeal. Maybe the only appeal will be by the bond-
ing company on the undertaking damages, as sometimes now appeals are
solely from awards of costs. But whether or not the surety acts, the
court on appeal must consider the judgment against the bonding company
among the matters brought before it. If the judgment is affirmed, the
surety's liability is final. If the judpgment is reversed or modified, the
liability of the surety will be likewise affected. In any event, that decision
is made without an extra trial.

If the attachment has remained in effect during the appeal, fucther
attachment damages will have accrued. These will be treated like costs or
attorneys’ fees on present appeals.® The appellate court must state in its
opinion whether the defendant may recover attachment damages on ap-
peal, as it now provides recovery for costs. The successful party will
eventually file his appellate damage bill. These will be like cost bills on
appeal, and heard before the trial court, as appeal cost bills are heard, and
perhaps incorporated with them.

This method is cheap, fast and convenient. Tt is fair to every party.
It meets, therefore, every policy consideration that we may demand, and
makes the attachment bond a better security for the successful defendant.
It therefore should be adopted.

m
CLAIM AGAINST PLAINTIFF

Ome troublesome subject remains. In addition to the claim against the
surety on the attachment bond, the defendant now has a claim against
the plaintiff in malicious attachment. Sometimes these claims are war-
ranted, as where harassment clearly was the purpose of the original at-
tachment. Often, however, such claims are in themselves harvassment of
an honest, albeit defeated, plaintiff.* The proposed damage bill system
should not operate against the bonding company under a system that also
permits beinging a malicious attachment suit against the plaintiff. One
cannot bring two separate lawsuits under the existing law;® there is no
reason to permit a second suit after attachment damage claims are heard.

30 C:x‘i;l"arnia ¥iking Spankler Company v. Cheney, 182 CalApp.2d 364, ¢ CalRpir, 197
{19601

31 Compare Qwens v. McManus, 108 Cal.App.2d 557, 239 P.2d 72 (1952) with Bailey v.
McDougal, supra nete 10,
32 Clinell v, Shirey, 223 Cal.App.2d 239, 35 Cal Rpir. 901 {1863).
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The policy that forbids a suit in malicions attachment after a prior suit
against the surety also would work here. Plaintif typically has indemnified
the bonding company and has, thereby, paid the original claim on the
attachment bund. The items of actnal damage are the same, although the
limits of the bond restrict recovery ayainst the surety. Avoidance of Jiti-
gation remains our goal. We have eliminated the second suit in one con-
text; let us not restore it in another. In addition, separate suits would
countenance litigation as a means of pressure. Once the defendant has
been paid his damages in wrongful attachment, it would encourage strike
suits to let him go forth in tort on a maliciens attachment claim as well.
We must have an end to the dispute. Nevertheless, when a plaintifi has
acted wrongfully, there must be some forum for redress. The proper time
is during the firsi trial.

The field of malicious attachment has aptly been described as “complhi-
cated and confused.” The courts, depending on the facts involved, treat
such cases either as a type of malicious prosecution or as a type of abuse
of process. When the action itself is prosecuted maliciously and without
probable cause it is the former, In all oiher cases it is the lauter ™

The defendant is now permitted to bring a cross-complaint for abuse
of process by attachment (but not for malicious prosecution) in the suit
in which the process issued. This right, by court decision, should become
a compulsory counter-claim, rather than merely a permissive one. Then,
unless it is brought in the main action, it would be lost.® This would
eliminate much subsequent litigation.

Next, the existing law should be expanded. The cross-complaint should
cover malicious prosecution attachment cases, as well as abuse of process
ones. This seems a fairly modest forward step. The additional issues in
such a suit are merely whether the main action terminated favorably to
the defendant and whether the lawsuit was begun without probabie cause.
Until the case is over, of course, these issues cannot be decided; but evi-
dence on them can be presented and considered, and the merits of the
cross-complaint, whether in malicious prosecution or in abuse of process,
can be determined, ali as part of the first trial judgment. After ali, the
issues of abuse of process and malicious prosecution are intimately related,
and prool of one overlaps evidence offered on the other.

It is no drawback to our plan that matters essential to recovery for

* White Lighting Company v, Welfson, 68 Cal2d 335, 66 CalRptr, 6497 {1968}, A cross-
compluint i Declaratory Relisf for malicious attachment may provide a better technical
answer We huve adopied that, meihod in indemaiiy cases. Tt might work as well here,

4 Car. Cose Crv. Proc. §439.
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malicious prosecution cannot he shown until the trial court’s decision has
been made. It would not be decided carlier, only considered. Many similar
matters are now heard at trial as a matter of course. It is commonplace,
for example, for the trial court to consider attorneys’ tees in contract cases,
or hear evidence of wealth when punitive damages are claimed, beiore the
main decision is reached. It would be no different here.

The judgment on the cross-complaint, however, would not duplicate the
iterns of damage bill recovery, noc would the details of damages be liti-
gated. Only Hability should be involved. If the cross-complainant loses,
he mipght still bave his rights against the surety under the damage biil,
should plaintiff also lose his caze.™ In winning, however, the determination
should be only one of Hability, announced by the trial court together with
its ruling on the surety lizbility. Thus the court weuld state whether or
not there is liability on the surety’s part for wrongful attachment and also
whether the plaintiff iz liable {or malicious attachment. There could be
many combinations here. The surety would often be liable when the
plaintiff has no responsibility. Sometimes, however, there might be cross-
complaint damages though no bond damage exists, as when the claim is for
malicious over-attachment. All lability would be set at trial. Damages
on both types of claim would stil be set in the post trial damage bill pro-
cedure above described, and inserted into the judpment after it is made.

This program would mean all ssues of darmages arising {rom an attach-

ment would be decided once and for all, before the judge who heard the

trial and is most able to evaluate and apportion the several claims. More
important, it would remove all need for a second lawsuit, with the heavy
burdens on all the parties and society that every such action entails.
Legitimate disputes would wet thely hearing. No one proposes anything
else. 1t is hard, however, to see how justice is better served by separate
suits than by a single trial for these intertocking fights, The courts do not
exist so that private vendetias may be maintained, nor as instruments of
E€CONOIHE Pressure.
v

CONCLUSION

It may weli be that the proposals here molvesd will fnhibit attachments,
and cause more sparing usage of that remedy. Certainly, plaintiffs should
be cautious and ever fearful of the consequences of misuse of an attach-

A judgment that neither parly fake puything in the sait supperts a wroagful attachment
aclion by the defendani. Woodruff v, Barvlard Cassaliv Co., 110 CabApp. 642, 35 P2d 623
{1934}).

& 4
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ment. But this would not end employment of the writ. Suits too often arise
from a callous disregard of a plaintifi’s vights by a more wealthy or less
scrupulous defendant. Attachment plaintiffs are entitled to the security
the writ affords in order “'to prevent the debtor’s sequestration of funds
or fraudulent transfer of assets in an atternpt to hinder or defeat the pay-
ment of just claims.™ In a proper situation an attachment would still be
used. Of course, as so often proves to be the case, a remedy proper in one
context and for one purpose may be used by skillful advocates in some
other setting, to obtain a tactical advantage in the conflict.™ Attachmeunts
are prone to misuse of this nature. Every effort must be made to give a
plaintifi the right to a legitimate atiachment and at the same time pre-
clude its use for oppressive purposes. These proposed methods achieve
these goals. Speedy relief is provided for defendants entitled to damages.
If it also results in fewer questionable attzchments, so much the better.

This program could be easily adopted. Simple amendments to the Code
of Civil Procedure should suffice. Perhaps the courts could even imply a
right of action against the surety by motion in the principal case. Although
no case has been found that holds the bonding company is fiable merely
by motion in the trial court, yet it is not an unthinkable ruling, under alt
the circumstances. Certainly the courts could force malicious attachment
suits into the original case.

No set of rules can be safeguarded from ail abuse. Procedural reform,
therefore, is a never ending task. One must constantly realign the road,
to always turn it towards our proper goals. No change can be devised to
solve all problems instantly, It is only gradually by plecemeal methods
that meaningful improvements come.™

3T I i3 well retognized thal proper wse of procedures in one rontexi may be abuse in
another, In some cases this may constitute “abuse of process” and receviry zlowed, Such
clairos are hard {o prove, aed force the issue onie moral grounds. Compare FairBeld w.
Hamilton, 206 CalApp.2d 594, 24 CalRple. 13 (1962}, with Spellens v. Spellens, 43 Cal2d
251G, 317 P 2d 613 (1957), A honded, non-fault svstenr is far better, less subject to variations
and less smendable to abuse.

88 Sep Kart, R. Porrvs, Tus Poverry oF Higvormsa, (19573, pp. 66~07; “The Character-
istle approach of the piecemeal enginesr is this, Even ihough be may perhaps cherish some
ideais which vconcern socizty *as a whole’ . . . he does not believe in the method of redesigniog
it 35 2 whole. Whatever his enils, he tries to achieve them by small adjustments and readjust-
ments which can be continually improved upon. . . . The piccemeal engineer knows, Hke
Socrates, how Hitle he bnows. He knows that be can learn only from ocur misiakes. Accord-
ingly, he will make his way, step by step, carefully comparing the results expected with the

“results achieved, and alwaye on ihe Tookout for the unsveidable unwanted consequences of

any reform; and he will avoid undertaking reforms of a complexity and scope which makes
it impossible for him to disentanple causes and effects, and ti know what he iz really doing.”



