#30 10/31/69
Memorandum 69-141
Subject: Study 30 - Custody Jurisdiction

This Memorendum provides background information on the status of
Study 30 (Custody Jurisdiction). Exhibit I sets forth the original
statement requesting authority tc study this toeplec.

In 1956, the Commission retained a resesearch consultant to prepare
a background study on the topic. In 1957, the study was submitted,but
it proved to be inadequate. The study hes not been revised and is now
both inadequate and obsolete.

From time to time since 1957, the Commission hes determined that
this topic should be continued on the agenda btut that preparation of a
research study on the topic should be deferred because other topics were
glven priority and because the area of family law had come under intense
study by both gubernatorial and legislative committees,

I made a guick review of the problems discussed in the statement
requesting authority to study this topic and discovered that the Family
Iaw Act of 1969 eliminated some of the problems. I then wrote to
Professor Herma H. Kay {Boalt Hall),who is an expert in femily law, and
asked her vhether the remaining problems in this tople were of any sig-
nificance. Her reply {attached as Exhibit II) confirms that the 1969
Famlly Iaw Act has partially eliminated the problems and expresses the
view that this area of the law nevertheless remains troublesome.

It appears that the topic is one that merits study by the Commission.
Moreover, 1t is one that would be ideal for a research consultant. We
would suggest that we use Professor Bridget PBoderheimer, presently at the

Davis law School, as the research consultant (if she is willing) at a
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compensation of $1,500 when we are in & position to go ahead on the research
study.

Unfortunately, we do not have any funds at this time to flnance this
gtudy. ﬁe are attempting to obtain enocugh funds to finance a study of the
procedural aspects of eminent domain law and are having difficulty in doing
that. However, we would give the custody topic next priority following
condemnstion in allocating research funds for 1969-70 in the unlikely event
we can effect sufficlent savings to finance the study by not filling
vacant positions, cutting down on temporary secretarial and student legal
asgistance, and the llke. Because of the importance of this toplc, we would
give 1t thig relatively high pricrity. In the meamwhile, the staff will
attempt to persuade a law review to write an article on the topic with the
hope that we can use the article as & research study. DPerhaps the Commis-
sion would approve a contract with Professor Bodenbeimer for $1,500 if she
is willing and we can obtain the necessary funds.

Respectfully submitted,

John H. DeMcoully
Executive Secretary



Memorandum 69-1k1 EXRIBIT I

Statement requesting suthority to study custody Jurigdictiona,

Topic No. 12:
_ A study 1o determine whether the law respecting jurisdiction of courts in pro-
. cendings affacting the custody of children should be revised. :

“There are in this State varions kinds of statutory proceedings relat-
ing to the custody of children. Civil Code Beetion 138 provides that in
actions for divoree or separate maintensnce the court may make an
order for the eustody of minor children during the proceeding or at -
nuy time thereafter and may st any time modify or vacate the order.
Civil Code Section 199 provides that, without application for divoree,
a huaband or wife may bring an action for the exclusive eomtrol of
the children; and Civil Code Section 214 provides that when a hus-
band and wife live in a state of neparation, without being divorced,
either of them may apply to any court of competent jurisdietion for
=37 Cal. 2d G610, 236 P, 34 351 (1051).

* There (s ne eguivelent provision for persons sentencad to the esunty jall ss punish~

mont for & public offensee,
& Cal, Pow. Coon Section 486,
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bnlhodyi wof ithe children. Furthirmore, -anyone sy hrivg am
under Probate Code:Baction 1446.tn be appointed guuﬁhn ofa, dnﬁ.“
+»Théye yirvious: muns relating to the cnstody ol children: presemt
wnumber of problexss relating to the ]ﬂ!ﬁdﬁhﬂl}“ﬂf conrts;: fnsi ex-
mph:s £1):Do:they grint the: eourts jurisdiction-té xfond an
remédy fic sll pomsihle: situations?: (2) When a proeseding -hiss .
brought under one of the several statutes does the sourt thereafior:hive
exolusivy j hmwfmht:mnmmnmmdm
dnl@!u(&}rﬂa the soveral siatutes conflict .ox-are;thay inoonmiktenti.aa
ko phether :the ecurt, awsnding cuntady undor ﬁmm s bl
Joriediotiotr tarmodify ity awardt - : by wl e
<41l /Thers appear- 1o be.at- 1and. tm simntmnl m swhichi: the only -
remedy. of & pareit secking eustody of 8. child ia throigh 8 geardianship
proceeding rmeder: Probate Code Seetion 1440, :0ud is’ when s party-t0
wissrriags obtaine an ex-parts- -divores in Calidornin against the other
party-whoshas: dusdtedy ever the children: and resides with! them. fa am-

'mthefi state:- 18:the; second- party. later brings the- ohildren toiCalifornia

-and Hesdmes ‘s resident of a county other then the county in whish.the
divoree: seas obiningd, the only. procedure by which the first:party osn

the quasiion:of editody wonld seam: o be o' grandintithip ‘proesed.
s??mauhmb:‘;ﬁm Sezt‘i‘:n 144om¢hsmqrwh:mm selildren.

- whidehAlthough: the divorss action remdins pending aw u-custody peo-

ceeding under Civil Cods Section 138, the court mmtanwmm
nrder-becanse the ehildren are: residents of anothes. ocouhty A sustody
ptoegeding: cannol babrought ander sither Section 108-0ri Beotion: 214
«off the!Civil Code hecause the parants ave soilongsr hughasd and wife.
Another pitaation in which & guar@lisnship:procseding may be the sly
avgilable: remedy-is whew o foreign divores -dsdree i gilent ds: 6 wivo
shall have vistody of the chitdiren. If the parties later vome swithin the
Jupisdietion. of the {ulifornia eonzts, it is not. clear whethor 1he counts
okn modidy the fovelin deeres:to.provide fior sistody and; if:wo; fui whet .
{ype of .prooeeditig-this ean be done.. Tt would:appeur .desirable-that
soine $ypo.of enstody prooceding other thay guardispship-be sathorised
by sia:lute for thes; and any olth;{ situations in which & guardiknship
proceeding is now the only svailable rem; toa rentneaktm
of his child, oy h: ‘%»5’:' o
42y he Svariowd ddnds’ of statutory proeeedi mnh?w eﬂnody
also create the prodlenywhether, after one of thene |
hrought in.ome. couri, anether proceeding under- t}w ARG, Mﬂh*or
ander-a-different statute may. be brought in & differant conrt o 'whethar
he ﬂutmurt's jueisdietion js exclusive. This 4uestion san be p
in various .ways, &ech s the following:.(s). If. & divorce nqurt bas
entezed s oupiody. order. purguant to Civil Code Section, 188, may..
eaurt, m another, conpty modify. that order ov entertain.s,
progeeding wnder Probate Coge Segtion 1440, or-—asenming the. divorse
was denied but. jurisdietion of tha.action “rotained—entartain 8. nsody
pmaeeﬁlns moder, Civil Code Sections 198 or 2141 {b) If.2 cotirs has
swarded custody:nnder Givil Code.Beetions 199.0r 214, whilei the. pariiea
are gtill married, may another court Inter reeonmder the quentmi in-a

b | d!ﬂm;j Zuvenile Cpure Law ﬂﬂ .
" ard of the ;burt, Cat. Wat. & iNpT m,,m Wnt s,nﬁhﬁr Y
-’I‘Mmb v. Buperior Couart, 230 Cal 8!, !9 P 2 206 (19B4).
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divoree :proseeding under Civil :Code Heetion 138 or & guardiansbip

procoeding under Probste Code. Seetion 1440% {0)-1f a guardian has
hen appointed wader Pecbate Code Hection: 1440, may a:divores court
ar ‘a/‘court. eting parsusnt to -Uivil Code: Eeehom 389 e;r 214» late:
award custody to the pareat who iz uot-the.guerdian®: -

A fowr of these matters wure clarified hy -the dnmsmn of’ the Gah-
fo:mu Supreme. Court .in . Graens v, Supertdr Court,”?. holding -thet &
divoree: eonrt: which had: déwarded custedy, purarant to Qivll . Code See-
tion 138 has eontinuing jurisdiction. and e eourt in soother covinty bas
B0 jurisdiction t6- apporint -& gnardian. of the children under Probate
Code Bection 1440, The Supreme: (ourt.siated. that the genersl objoo-
tive: ghoeld be o avoid ‘‘nosectnly conflict between .courts’’®. and
indicated that & proper pretedmre wotdd be to apply:.to the: divores
eturt for a ehange of venus to tha cbuniy where the children reside®
"}t is- mot -eleur: whether the exclusive - jurisdietinn-i prineipké- of the
(reene case either will or should Lelapplied in all of the sitaations in
whiek- the queation. may. arise.. An. :exeeption siould . perbapa be. pro-
vided :at Jeast in the case where' a divoree.sction is Lrought after-a
euatedy - or gusrdianship award bos been madé. pursuanite Civil Code
Beetiona 183 or 214.0r Piobate Code Section 1440, on he ground that
it may be: desirable to sllow ‘the divorceleowrt to: consider and dmde
alt matters. of domestic yelations incidental to: the:diverse™ ;

- (B} There appear 4o-boiai:leasti twoi additionat problems of Ju!.'ls—'
d:tumn ariuing ander the statutory -provisions relating 'to -eustody- of
children. One is whether a court awerding enstody. under Civil:Code
Section 214 has continuing. jurisdiction t¢ modify its order. Although
both Sections 138 apd 190 provide that the eourt miy later modify or
amend a ewatodly order made thereumder, Seetion 214’ edntaing. wo:such
provisione, Another: probieni-is the apparent tonflict belwean Beetion
189 and Seetion 214 in ‘cases where the pérents.are separased. Beetion
109 prequnably can be wwed: toobtain ctody by sny marvied pereon,
whether separated or not, while Bectiop 214 8 tn‘mteg ‘14 those ‘parsoni
living ‘‘in e state of: separstion.’’ The twe sections’ differ with rés _
to the powsr of the court to wodify ita order and: alvo with: rm&e&e::
whether someone other than.a parent may be awarded suatody.
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October 28, 1969

Mr. John H. DeMoully

Executive Secretary

California Lew Revision Comnission
- Stanferd tnmiversity School of law

Stanford, California 54305

Dear Mr. DeMoully:

_ In my viev, the Pamily Law Act of 1969 alleviates the problems

discussed in Topic No. 12 only in part. Section 214 was repealed and

C : not re-enpeted. Section 199 wes repealed, but was re~enacted as new

, section 4603, There is u slight change 1in language: section 199

permitted elther parent to bring an action for the exclusive "control"
of the children of the marriage; section 4603 says the action is one
for exciusive "custody." Whether this word change will ultimately
be held to expand the section is unknown to me. I know of no spec-
1fi¢ legislative history to account for the change.

The guardianship sections were not changed at all. 0ld section
138 has now beccme section 4600. 7The changes in LSOO have to do with
- the standard to be applied in swarding custody, not with Jurisdiction.
My advice would be that whatever problems existed prior to the Pamily
Iaw Act of 1969, spart from probleme erising from old section 214,
are otill in exisfence,

I gssume thet Toplc NHo. 12 does not extend to interstate custody
" Juriediction problems. But if you were sble to consider that problem
as well, and if you have not already seen it, you might take & look
st the Unifowm Child Custody Jurisdiction Act, approved by the Com-
missioners on Imiform State Raws in 1568. The finel draft was done
by Professor Bridget Bodenhelmer, presently at the Davis Law School,
and I think it 1s a sensible approach to this troublesame problem.

If I can be of further help tc you, plesse let me know,
C o Singerely,

Herma H. Kay
Profenasor of law -




