
10/20/69 

Memorandum 69-138 

Subject: Study 36.95 - Condemnation (Jury Trial) 

At the October 1969 meeting, the Commission considered the request of 

the Constitutional Revision Commission for comments on revisions of Article I, 

Section 14, of the California Constitution. The Commission published a 

tentative recommendation containing a suggested revision of this section in 

September 1967. Attached as Exhibit I is the 1967 revision. 

At the October 1969 meeting, the Commission discussed its 1967 revision 

and determined that it is satisfactory except for the second sentence. The 

Commission determined that the second sentence should be revised to read: 

"The owner is entitled to have just compensation determined by a jury." The 

Commission also determined that whether the sentence should be retained in 

this form should be considered at the December 1969 meeting. 

The question to be considered at the December meeting is whether the 

property owner should be guaranteed the right to a jury trial on the issue of 

just compensation. 

It can be argued that the right to a jury trial on the issue of just 

compensation is a basic right that should be guaranteed the property owner in 

an eminent domain or inverse condemnation case and that such right is 

essential if the property owner is to be protected against governmental 

action. In response, it can be argued that the due process clause in the 

federal constitution guarantees the property owner only that the process for 

determining compensation will be a fair one. Moreover, if the provision on 

c jury trial is omitted, it will be possible for the Legislature to develop 

better--nonjudicial--methods for determining just compensation. In this 

connection, the following quotation from the dissenting opinion in 
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State v. Wherity, 275 Adv. Cal. App. 279, 290 (July 1969) is of interest: 

In this era of the law explosion no phase of judicial 
administration is more ripe for reform than eminent domain 
valuation. Trial judges, lawyers and appraisers are willy
nilly players in a supercharged psychodrama designed to 
lure twelve msytified citizens into a technical decision 
transcending their common denominator of capacity and 
experience. The victor's profit is often less than the 
public's cost of maintaining the court during the dsys and 
weeks of trial. • . . 

One cannot claim that the present system is satisfactory to the property 

owner when we are advised by lawyers who specialize in these cases that they 

cannot handle a case unless it is likely that the property owner will receive 

$3,OOO-$5,OOC more than the highest offer of the condemnor. An administra-

tive system or some other alternative to the present jury system might 

provide a better system for determination of just compensation. It should 

be noted, however, that any nonjury system might be made available at the 

option of the property owner if he is willing to waive his right to a Jury 

trial. 

What is the view of the Commission on this matter? Does the Commission 

wish to advise the Constitutional Revision Commission concerning whether the 

Constitution should include a provision that the property owner have a right 

to a jury trial on the issue of compensation? 
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Respectfully submitted, 

John H. DeMoully 
Executive Secretary 
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RECOMMENDED <:;ONSTlTt,lTlONAL AMENDMENT , 
The CommisJoion 'a recommondatioll' would be effectuated 

adoption of tbe foll()wingColl~titu.tiolllll Am811dll1ent: " ' 
~' the 

, I , Amendment of, Section.14, Article I 
S~o. 14, Privatel'foporty sh.,1,1 no! 00 ,taken or damaged. 

for public use, willlaut jus\compel)S/ltlon having,first. been 
made to, or paid into enUTt for" the owner. 8vbj.e1 to Ike 
provisi<>m of Sec/Wtl :2J'tr of Article XII, ju.' compem.'iIm 
shaU 'be Q4Bc .. cd in .. e(lf'" of ,ecord "" ivo'h~. "'tla ,.,.,e. 
and, 'I",lcs. a jury ;11 wl1;~c,l, '.h411 be dotermmed bl/ is itfry. 
TknLegitl/rohlrc 'nay, pr(>!oid~ f<Jr th~, ttlling of ,p08t8.si0I (If 
prOfHJt'tli ami the dctu,t.ng of i'ItOk PNlP,ertli to public v'" fq!. 
lowinG oommcnee7l18ftt 9{ ~n eminent d_ill ~edmg·Md 

, _y prcICNue tho porS!>fts wM, ma"lake ,lIch poUejl#imI, tILt 
publiC "set f",·whick.nell poucssWnmo,y1!e tllkew, MId Ut.e ' 
maliner in and lite time tit<IIIMoln .... ok postlluio#1!lii1f be flJ1t
Legillatwn 'tiHtlwl'nmg . p""$/l.ttwn ,to' be tak~, .mGllr~o 
thl' (l)'b'fo,r"p~88c,<IIi.n ista"-'II, 'ke proOaOutimlitmfc" 
co",p~jon tob" ",lib 'rwlke l/Ik;iIfI of t/o.cpf'Opli'tJl ." 
paid inl" COO,.! ftl,. ll1e,tl1!mC,., (2) tkn,atIiot/.#t toba'pGidimo 

. ~ourtlM ,,,bied to ,,1c/crmiflOfwro btl file tlO'Krt Ott mIlh'1IIt 'of 
. atI!I '"tcrcofca pM/il,.Mld (3) tTt. tot!l~ ~t pIIid ~o 
~I M available ;1i/~'''f,I''al ,/y #0 til. ,ptt'8OfIi . t1iat the ,t9tlrl 

, tWIlf"mifl61 10 brc'I>titlcd,lherefo and./ie laU/uf,.~labll ~. 
fl'M'sOns ma/it'.o,fimlce fllilk ",ell proeed1ltio III til. ~tI!tt 
!1i(fVprot>i<ic.1 fttItt·""~. M ~ .... lttBe. te lie liM ... 
Fs.e''I,eit:: '_JMJP1:16-~. tth&Il-.Jte' ,ar-jtP8.,riates- .. -,;~_ ... ~ .. ,~, 
eal'!3e'lltlttft, ~ ... ~:'--J ~:-~7r'o!':Itt~~~_ tlt- e ,~~ .. ,..: 
s.ta!~ ~:l' '~::::;~~.'.J~:: ~~t::~ --... .,·~';:t~*' tlia'.,iet, IBlHtiei,al~' ~t"ic'i 
Bl •• Mitwt1-_~, j~tridi E!'8;jRBP, _i:l~8111ltwee;- "Iryl_ me: . 
... '(W':wettIP e6Jt:881*\"6ti~u ,'aitl •• iet. H .,.i_'; fMiWie 8 • .,era, 
t4et:t -ttMtl Ml ee .. " .. petu~8'it1ii thet'e'8P " ........ -•. ~ 
'"' as_e,,,i"ll~fI ft.tHl,.ttl :itMe_.e&\tft, l&!'-tM ~ i~.,'Mi.' _, 
01. ~ 1,~efilft fiaettt: _~- iRl~tie¥elR8Bt '"[lo •• :~ _e8eIt .... 
,,8la*i8e, wMeft ei"HtJ __ tiitH II\!1tI+ ," lOiMJ,e'leiliefi .,.. ~ 
....t.o<t)!t ~,Joe >Ntti ........ ttftftt ~ ~, eBees ill • .w. .. 
~.ftS 8helt-Ite'lJft6~._ilJeft ~,~_ ,.e,i~ell,_ ~ ... -,: 
"¥fl8e~f1itw·itt tmiftrut' tlfJ:!,I .. ia e~~rJH ., --~_ -~ ' •• 
~~ _ e. J~n,l1iAil~tl.i e61,"~"~lieHi _M,' ",eo. ,.,eli •• '~ 
ibrdi.,iet, nUI1Hell'.l-,~ ~,Ult:U'l~el weteP'--ti~, 
dPeilUtBt1f i'l'iptif)lt; ~, rt!f51Rmitti8B. M ~ e8RB~!I""iII . 
MI ... .,t; -. ~ ~_ tfU'luwtttleHi --t:he- ilfA,?iq,,'? .~- tW 
inu:;~ ::::-.\·H~." "u ",.- 'H~"'Y -"" _~ .. ,~\'1~_. n .... "'!:-'n. ... "'~~L:.d.- '"'" fliet:Pi.,·eIefe.. 
f!Iliii. ~ .. ;lIlBI.tlibl. ~a~"'ni"'l __ M . ..,. '~' M 
~ eP ~ t-e ~ ~ h.P ltmef.8W )J1t!1'8Iellt f'sflflifei .... 

. 8J JH*Wie iMe "Nht.ther +kto. he: theptlal ffP itH JJtlrt:e11ll.~~i lItefelf!p 
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~ ~ tft*t* .fttaHf ull~mr lit i,tftllffl'ti~· fltml.tiit J'l16eLediHI/f' 
ttefwl tlinK .kt ~ iff, it ~ ~ f'Of~'retfn~! jtf~jBEli(.tififi ftfttI 
t~" ... lt""" ~ ....... "_~ i .. *Iffl ~ <ti ~~ifeft 
as *Iffl -..& ... wItWt ~ fII'.o •• d'HI!'!I ...... l'~fttli"I!' ""flY ~ 
ftfO<t'" """* _." "" H.~<'<tIIft1'ltlY' dOI"mlHo *" ile' __ 
~. ~te "" -.. Ie *Iffl ........... M *Iffl "'·.I'""t1' ~ 
k ~ ~ ffitttN't#Me .flft,jlUt'llt M,~ f.sBfttl1fft.1iM.i9R h ~ 
t~ tHtd fiH'!f ~e htd~p.tit there ••• , illelHsiftl tlM..wt8'-t" 
YllllhljM~I,~ ~ MfH1IUI;n~i~"'ti8n tMt.-~ .• He~' 

. ~ ~ ~ tile ,'.81,e.t);, a.. _ ItS .1Ie .. _._It.t .,.: 
,.'ifti",,) ............ i~ ",,1_ ~ t'<ittM ~ >tpett. ~ellJtI!f 
~- ftt r;aifi,-~f. Ileu;\fliu- ;l'.)tlt,~t,i(~lf8; ftAflt,!JtWft,~ . 
Itt #Ie ~ 1'11"*~ "" #te """"" I'ItIY' 1" eil6l1ile. ~ #100 
mt.nUllt-M 8tft4t i'I€f1Ul'it.y·~ N.fJuil'ed itt ~- Jll'seeefli,ItI'R: ~ 
~ ,., "." lOt •. f'''''f!.,ly f<Hi ft .ail.e~ - I>;f' IIIM/It .... 
• I,,,,\p;' ~. ffH' l~. ep' )",,,lIoPi'II(' I'I;Ppooel. 8It&Il'iIe 
a.,",",\ It ~ ~ .. ~Ik .., "'"' ~ """'"ft, IIMH;
f'ttw.f", ""."".'8ti,,, fttJlilog ~r;"M! J""I'~"!'u ~ 4IH< ~ M 
.lIliuafJ t tin mui R h¥ ~ ft#-~ f.ihft.l.l_ t-l1@'tHttlU'A ftfttl ,bel elf.f. 
h~ ,tt ~_ttt+ 1~llPpiH'. . 

Commen,. The effeJ,t nf this l'l'YilIion of Se<~tion 14 iN"" follows: 
}l'ir8#senlenvv, N" ,:hlU'l~" i. nl~de i.1I I'"illting l'OUHtitutionu) law rl!' 

spN!ting ~-. p1tbli(~ tl8!~.·· ->, jUKt -t~oi'nlwnsatiml, ',' ,j invtlJ.'M' L"OndttmDution, " 
or the gt'neral r"quirt',npnt thM, property 1I0t be- tak ... 1 or dmnll«<Jd 
until eonIP"n.,,!.;,," is nUlllet .. or INlidinto ,">urt for the owner. See, e.y., 
PeopU! .t. C"ttJaUor,r.2 Cn1.2« 299, WI 1'.205flS (1959), IlndCity·.e. 
County 0{ Nan Prrlncise" v. R'M'" 44 (',il.2d52. 279 1'.2d ii29 (11l55) 
(public \l8e) l MClf'tJf1OWan \Val'i' llitit. ". Adams. 16 Cal.lld 676, 107 
P,2d 618 (1940), nnd flIlCt'fJillfn/o So. R.R. v. Hoilbron, 156,CaL40~,llJ4 
1'ao, 979 (1900) (jaMt "m"pen""ti",,); Ra",:. I!, (101It1ly of V~nhtra. 45 
On1.2d.276, 2S!) P..2<I I (19;;;'), and Rooe. II. Ntatc, 19 Cl\I.2d 713, 123 
P,2d 005 (1942) (jnv~r .... ('ond",nnatioll prl",t>edillll"); Heilbrun iI. Su
perior Cw .. t. 151 enl..271, jlO 1'"". 71)6 (I9tl7l;"ndMo(),,,,I<,,,.'. lVdl<'f, 
12 CKI. flOO (185fJ) (prrPllyinellt or PHytHMt int.. court). 
8~cond 8'n/Cllu .. Thi ..... nt.nee "1M";' Ih" •• tabliHh.d judieinl "GIl· 

8t.ruet;nn of del,'tedlan~uag<' thut TPql1itM thAt "~omp""f11lt.ion .hllll be
ase .. rtllinPd by " Jury, 'Hll.: .. II jurr.!\to Wlliy .. 1, n.' in ,otlwr dvil , . .....". 
in aeourt.. of r"",.rd, II •• hull m, lln ... ·ribpdby 'iIW." App Ciff/II/ .. Los 
Atlgdes I'. Y.dlrr.176 (',,). 194, IS11'1I'" 8411 {H1l71. 'Vith T.'peel to tli. 
requirl':mMlt that 1.1". powI'r of emi"ent. .J.omnin be .'xprd""d tll1'<lUgh 
judi"i"} prlh'PI'dings. ,"". lVilM."" E .. yrllr<'j~cn, 160 .Cal. 288, 116 l'a<t. 
750 .(1911) ; lind lV,·lItr ", no.rrip! ''<''prr1'i,wr .• , f>.'l Cal. 265 I1RBl) , 
R<-gardingth" ",,"urllll,', of tri.l byjur;v in "nltdl'lunntion "ltd in,,"l'SI' 
condpmnatifln pro"N·dinll". ""I' VaUfi" &N".lUI. !'. RW'd Orchard a"" 
169 CIlI. 541\, 14-7 1'11".238 (1111;;'),"n<} 11iyfilatl<l n"ally Oil. v. Cit" of 
Sa'lrRaNc1, 46 CnL2rlfl611, 'lffR 1'.2.1 Hi (J 956), 'I'h~ wo1'f\s "Subjee' t" 
tho provi.ion. of S""tiun 2:1" of Artid,· XIi",,, •• included to .prevent 
.my implication t\lltt fle('/;"" 23" j, '''IX,,,,,,ilro by the l'I'lldoption of 
thi>: ""ction. !'!r,:tiou231l OIllP(}W'" the ,I,o('f!isll,IUI''' to Dut.hnrize the 
Public Utiliti"'" (1ommi.'!I!ion to a.'termine t\,. comP<'n."Uon to be mild .. 

'-', ' 
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in. tllkin!.", ot publi. utilitypr"p~rt;v.&dion 2'Jais limited in appliea
tion u, property·thl,t i.alreudy <1",ot"d to apublw use, See H_H. C1uue 
Lumber arl. v. RailrrJad Cnmm 'n. ~12 Cal. 691. 300 Pac. 12 (1931) .Th~ 
procedure for.·dowminjllg just cOlllptlngation adopted p\11'l!uant til See· 
tion 23a (see Pulllie Utiliti .. ('ode Se"tio!\!! 1401-1421) is not exelwdve 
and is an alternativ •. to Im",ee,lin!!" under Title 7 (eonun~ with 
Seetio" 1237)01 l'llrt a of the Code Of Civil J>rOl'e.dure.Furthel, in 
oases in which compensation i. d~tm'lin<'d by the Publi~.utilitiel!Oom
mission, the pl"ooedu .... s "f the Cnd. of Ci.vil 1>rot'~ure .other 'thaD thOR 
for .... ",lIIing tl<Impelillat.jon are Ilv"Hable' to *h. p&1'ties. ~ Cit .. ,,,, 
Uti!. Ca. v. Swpet'Wr Cmlt't,59 e"L2d 80:5 .• 31 C.1. Rptr: 816,382 P.2d 
356 ()96.3). No~h8Dge is made in tll!· ••. rul.... . 

'fhi .. ,. 8c .. te1llJ~, This •• nn,nr.p rOplac~s tlwf(>rm.~ Ruthorization for 
tl,., tllking of "imm"diat;> """",,"Riol! '.' by ~"ttairi .ntities iii: right of way 
,mel I r"""l'Voir ,-uSe". lind. rpmOWS"ttv doubt whether the teglalature 
may, by ittatut~. !lrovi>l~ for i>OSSI· ... ~n prior tf) 3udfPllllIlt, See Btem
hart ,,: Superior Court, 137 Cn!. 575 .. 70 Pac. 629' (19Q2);Compare 
Spring Vallell Water W"..ks !" DrinkhfJ1"' , 95 Cal. 220, aoP~. 218 
(1892); Heilbro1l t·. 811pcriiJr COIty!. 151CIII, 271,90 .PIIe. 706 (1907),. 
~.e 81so 'taylor, POi$CsJcjOft Prior 10 FiMl.Judfl'1'Wl't i1l OalifOf''l/w C01l
del'llna/t<m Prooeditr", 7 SANTA .C •• AftA T,AWYER 37, 56-74 (1966). Tbe 
I!I!nt,enC{' al!lO permit>< th~ l",gisllltur~ to classify eon(!eDlrull'll and publie 
JlUrJlo~s in this connp.etion. . " "" ... -~ , 

Pour/Ii. .en/.lle.. This "''ntp",," dllrifl..s tl;eiipplicatioo of the fint 
... ·111<>"". of thUs """tiQn to t.lI. tllkinlC"r po_joll in ell',inent oomain 
prnc!' • .'dings .. It rMluiN'S thlli. b,·for~· pm.",·ssitln of the propertyi. taken. 
t1wprobabl,' .am"llnt. or ""mp\'l\O,ntion that"eventlllllly will be awa.rd,e4. 
in the. proce"ding :be pllid into "flllrt fo,· th. owner. It alsQ adds 8 ft!-

, quirement, ""t hel't't.of<>l't' impoH<'d "l)y thi~ KI'"tiaJJ, thllt the funds paid 
into court. be availa\)h· tOT tlw proPerty UWl\~r pTiot to termillntion.of 
t.h~proe""'ling. Thi ..... lIl~Jle. thu~'I\""ords with 'deeiiio)js of .tlle Cali
fornia SUfJrO'ltIPCourt lioldiilgthllt.. Iwfore'.prop!'rty is taken, compenea
lion in~t be paid into ~mrt I'.,. /h" awmr.See 8tcmAart 1>; Superior 
Court, la7 Cal. 575.10 P,,,,:62!1(1fl02),. The "pntone" wlJLpermit .~ 
l:"'gislatu,. to l<p""rfy wbpther th,· IlRl(nlUI pllul into court is determined 
initially by the pl\lint.i!l', b)' tlH' ('iurt, Or in ROme Qth;er manner, lint reo, 
'lui..,.. tl'lltstlch IImount. be Kubje,-lto detPlriiinstioll'by 'the ll\Iurt on 
motion of all inter.swd JlIlrty. TI,,; !K'11u<neewilllllso .permit the Legisla
tUft' to "PI·,M),· th" circuumtID",eR under whi~h the proJitirty owner inust 
gjv~ "'~'urity tu JH'otfd th,· phlilltiff in -en",," whet'<' the .amount with
drHwn may be ill ~XC'>IIi of Ih,' "omj"'IlOllttion ¥ven.tUKlIy Rwarded in the 
pr,,,,,·<'ding, . " . . .' . '. . 

/'allyuagrdclelfd. . III d"l~tilllC Ihe KI'~otld portion of the lIrst en, 
t""':t' of thi>< "ection. thi ... ,."visio" ,·H",izmt,>. !anguage tbnt prohibited 
" appropriation" of property ill ,wrtah, ell"'"', .. until fUll wmpeJl!l&tion 

" theref"r 00 fir"! mBd" in I»on,·y or ,U!<'ertHin<'d "ndpaid into court for 
the' owner." 'rhi~ ialll(ilHW' WllM held' to .uId n'!tlJiug t.otiteJi1eallillg of 
th,~ fir.! portion of HI<'>«'uli'n",-. fie,' fit,inltart II. 8#pe1'iOf'Conrt. 137 
Cal. 57:', 10 PHe. li211 . {190lll. A "lOr,. explicit requirement i. imposed, 
by tl,e fourtlr"sent'''e,- of th~ .... ·.1ion '''' r<,vi!!<'d_ 

. , 
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The reviaion' "I"" del .. !,>. I."'gulll(!> whid) r~ql1ir<>d th.t, in cedain 
Clllles, ,cornpenSfitiiln be mild. him_pective of any .benefit. froll! nul' im· > 

prov~ment prop"""d, "Thi .. limitll!ion 'a. to the om.etting of benefits 
applied ouly to prjv"t~ corporntion.llIking .right. of WIIy.or IrlIlda for 
re!ler?oir I)U1'p""'" lin". probablyw,," inoperative under the "qua' pro· 
tection clIlUlle'!Jf th" FOllrt""nlhAm,'ndm.nt .10 tilt· Con~titutio" of the 
United. Slllt .... See BC1'C.i!lrlr. ". Lewis. 137 ell,! .. 619, 70 'Pae.l08.1 
(1902). rn deletingthr janl!:u"g~. thilirevi.ion et"rifiei< and Ullfette1'll 
tbe power oftlw lit'gislatur. 10 <1,-nl with th. i.fI'setting <if benefits iii 
eminent domnin., pr'Xlr<,<!ings, Th •• ubj,'d i~ now governI'd by Bootion 
]248 of tile Cod. of Civjl Pr,,,,<,<lUI't'.·. '. : , . .' 

Th., proviso to Ih~ l\rNt ~mit>II". ofthi. ~tion, IInd'th. lIext. fol. 
lowillg·!;(!"ten.~. which d~lllt with .'.·ilnm~ili"te posl«i""ioo" in right of 
way H"d rr""'1Jir e.ll!f'8 Il.tt' super8!'ded brlhe t.hird 1lnd 'fourth ~.n· 
U>nc". of't.he revi.ed _ti'm . 

. Thi_ revi.ion deletes the fast ""Menee of the """twu which d,~il"r.d . 
Ihat the taking of- P1'l!P';rty for a railroad '~run by $learn or.lft,lri. 
power" for lOgging or lumbering llurposes should be d • .,med" !lIking 
for" .. public use." Th. provision w ... , added'by am.ndment in 1911 
and waH upver wnatrued 01' aPplied 'by U,e IlPI><"IIa\e cOllrtll. It. 1l]V 
Plltonl. purp""" was to preclud,' a holding thattllltings far.nch· pllr· 
P08!'ll mllY !lot' b<, I\uthort%pd bt't'nus,' th~y do not dr.etude., "public 
Ult'," (For n con.ctioll. "lid di""u>lSi<m <If th~ judicial dceisioWl on 'this 
I1PDl'l'llIqup.tion, S"" Annot" 86 .A.J,.R.',';52. (1933).) Takinl,';' for suuh 
purp_. are authllri""d by <'xiating '<'gisliltion.See Cwu. C,ollll § 1001, 
COIlEC,V. T'~oc. t 12'J!l(H) , l:'lra. 1!'rJL. CIlD!: ~ 7526(l!'),Th~p['()vi8ion 
wouldnpl><"ar to havti born rellllpl'I'd obliolpt~ by th~ replll~_t ot 
"t~amnnd ~l."tric '",,,,motiv •• bycliP"",pow,'r<,<l onllS.Moreover, in np.. . 
plying tb. "public \111(''' IimitJltiou, tb" C.lifornill.courts 'hay;' cousi.t- . 
~ntly relUSl'd to b<, bound by II g" .. ra1 ,1""Lir.llt;"n 'and have hrld thnt 
th.qut'Stiolt must. be rrsolv.'{lby r.f.r.llc,' to th~ fRets of the l'artir,ular 
ease. For Ii thorough Hnalyni. or th. {;,,1iforuin dreisi6n..·on n dOl!illy 
IInRJogous problem, .... Commpnt,EII,inmf Domain PaUl";K E.xercisBble 
Over (Ja410Niia Pmp",·tll b:V 0;/ and aas CtWparllli(}m, 7 U.C.j,.A. L. 
RBV,327 (960), '. . . 
. Th.last sPllt.ne •. "r th!' ."""Iioo aIHOd,'Clalootiu(ttiny p.,l'HOn taking. 

propol't,\' for sueh PU!')l'''''. """~11 th.reupoll ,,00 th."'byb<'cllmpa 
common "arripr," ThiN d.el ••• ti911 "upHc"t ... th.rPHult reached ind .... 
pendently of nny OUll.fitutioD3! busi. in .I·rodm~.crs Tramp. CQ. t': liail •. 
road Cm~»"n, 176(;1\1. 499, 169 pae,.sn (917), That dt'daioll h.ld 
trult tbo:eXN'd ... b,v a '·,i"i.r of !ll<'statutory I)OW~t<\lj "mi~"'nt domain . 
was conclusivp .'vid.fI(.,<, of II .d.di"lltiOIl of it. ,''''lldt>mlloo rigllt llf way· 
to public URi'. (S". "I"" CAl" CONHT" .Art. '12,' §§. 17, 23;CIV/I, C_.
§ 2168; Pn.I'TII., ('()Il~ §§211, 216, 236, 'rh~ judicilll dt'Ci~!ons /Ill this 
probl~!l).ar!' ""n.et.d lind \1Uul;vz.;dill Annol.,61 A.L.n:'i8f1 (1930).) 
. DeletiOlI of tl .. lilHt ""llt..nCO, therefQr., m.k~n() tiil!llifiell.ntchll)1g" 

in .xL~tii1g law. r.spf(,ting ,it.her I h. dOt'! rine <if public. use or 11...- .t.al-WI 
IIllpobligations. of • .omnlon olll'1'ie,ra. . . . 
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