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#36.42 

Memorandum 69-131 

Subject: Study 36.42 - Condemnation (Future Use) 

11/20/69 

One aspect of the "right to take" which should be covered in a c0m

prehensive eminent domain statute is the extent to which a condemnor mal' 

exercise the right of eminent domain to take property for a "future" use. 

This memorandum deals with this problem. 

ATTACHED MATERIAL 

The california statutOry provisions that include specific authoriza

tions to take for future use are set out in Exhibit I (pink) attached. 

We believe that we have found most, if not all, of these provisions. Any 

we have not found will be picked up later before the comprehensive statute 

is drafted. 

Also attached is the following materials: 

(1) Background research studyu "Condemnation in Anticipation of 

Future Needs"--prepared by the staff (white). This is a portion of the 

comprehensive study on the right to take which is now in preparation. You 

should read this for background on the california statutory and decisional 

law. 

(2) SUIIIID8ry of HOD ReportutlAdvance Land Acquisition by Local Govern

ments"--publ1shed by the U. S. Department of Housing and Urban Development 

(August 1968) (green). This sUllllD8ry discusses the advantages and dis

advantages of acquiring land in advance of need from an economic and 

political Viewpoint." You should read this for background. 

(3) Excerpt from law review article on acquisition of developnent 

rights (;yellOW). We will refer to this article later in this memorandum. 
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(4) Committee on Public Works Report--"Advance Acquisition of Highway 

Rights-ot-Way Study. "--(July 1967)(buff). This report contains additional 

background informs tion. 

(5) Extract from Highway Research Board Report SUlllIJIIU'l-- "Scenic 

Easements" (gold). We will refer to this report later in this memorandum. 

SUMMARY OF STUDY 

It is well established in California that a statutory grant of the 

condemnation power carries with it the power to condemn property in anti

cipation of the condemnor's future needs. No specific statutory authori

zation to take for "future" use is needed. The standard to be applied to 

determine when a taking for a future use is to be permitted is somewhat 

imprecise. The standard, however expressed, is to the effect that it DDlst 

be reasonably probable that the property will actually be devoted to the 

public use for which it is taken. 

A statutory statement of the procedure for raising the issue of "future" 

use is needed. Traditionally, future use has been treated as an issue of 

"necessity," rather than as an issue ot "public use." (The same was 

apparently the case for excess takings until the California SUpreme Court 

recently determined that such takings presented a "public use" question.) 

In cases where the resolution to condemn is conclusive on the issue of 

necessity, the only way the condemnee can contest a taking for future use 

is to show "that the condemnor does not actually intend to use the property 

as it resolved to use it." The existing law is unclear as to the proof 

required by the condemnee to defeat a taking for future use. 
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PRACTICAL FOLICY CONSIDERATIONS , 
The threat of possible condemnation for a future project will often 

create a blight on an area and preclude property owners from improving 

their property. Sales in the ares will often be st depressed prices. 

Under these circumstances, early acquisition of needed property is bene-

ficial to property owners. Early acquisition often results in substantial 

benefits to the public entity. Unfortunately, public entities generallt 

find that they do not have sufficient funds to acquire property and con-

struct projects immediately needed, much less to acquire land for future 

use. This is a practical limitation on takings for future use. The 

California Department of Public Works has a $30 million dollar revolving 
fund (July 1967) to permit advance acquisition but nevertheless does not 

have sufficient funds to purchase property in all cases where the property 

owner wishes to dispose of property located in a future right of way. 

It is esttmated that the Department of Public Works has saved an average 

of $25 million per year (over a twelve-year period) by using the advance 

acquisition revolving fund. In addition, the state acquires in advance 

to a considerable extent from current funds. See COIIIIIi ttee on Public Works 

Report (buff--attached). 

'1!le advantages and disadvantages of advance acquisition are well 

stated in the SuJllDary of HUD Report (green--attached). You should read 

this sUIIIIIIBry. 

STAFF RECOMME:NIlATIONS 

'1!le staff is of the opinion that future use is not an ares where 

substantial changes in existing law are needed. However, we believe that 

the existing law should be clarified as indicated below. The basic problem 
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in this area is a financial one--lack of adequate funds to permit advance 

acquisitions. There is nothing we can do about this basic problem. 

Accordingly, the staff makes the following recommendations: 

(1) Provisions contained in existing statutes that authorize takings 

for future use should be repealed and one general section should be included 

in the comprehensive eminent domain statute to deal with this matter. 

(2) The test to be used to determine whether a taking for future use 

is permitted should be stated in general tezms in the statute. The test 

in substance should be that developed Qy the california courts--whether 

there is ua reasonable probability of use of the property for the public 

use for which it is taken within a reasonable time." 

(3) The statute should make clear that a taking for future use pre

sents a public use issue and that the resolution declaring the necessity 

of the taking is not conclusive on whether a taking for future use is 

permitted under the general test to be stated in the statute. The pro

cedure for contesting a taking for future use should be provided Qy the 

statute. The procedure should provide for a court determination of this 

issue. In drafting the procedure, an attempt should be made to provide 

a single procedure to cover the public use issue--whether the issue is 

raised by a taking for future use, an excess taking, or a substitute taking. 

The procedure so developed should also be made applicable to other similar 

questions BUch as whetber the taking is for a public use generally, whether 

the taking is for Ua more necessary public use," and the like. We will 

be working on this procedure as one aspect of our tentative recommendation 

on the right to take. 
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DEI'AILED S'rA'IUTORY TREATMENT OF TAKING FOR FUTURE USE 

The staff recommends codification of the best expression of the 

judicially developed test for determining whether a taking for future use 

is permitted; we do not recommend that an attempt be made to draft a 

detailed, complex section dealing with every aspect of this problem. Never

theless, others who have considered this problem (~, see "Draft of 

Model Eminent Domain Code"--pertinent provision set out and discussed 

below) have suggested a detailed statutory treatment of takings for future 

use. Accordingly, we believe that the Commission should consider this 

alternative method of dealing with this aspect of condemnation law. 
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JIiXIe.i. ellU.neni; CClilaLU CIXItI oroVi.u.on 
The printed section set Out ':alaw is taken from the so-called "Draft 

of Model i«Dioont. Domain Code." This drai't was prepared by the COIII!d.ttee on 

Condemnation Law, Section or Real PrOj:erty, Probate and Trust Law, AaBrioan 

Bar Association in 1967. The following statement was mde by the oommittee 

ill publishing the dra1't;t 
This is. not a model 

fode. nor docs it hflV-c the majodty :np. 
provnl of the -coHuniU('c. The purpose of 
presenting the drnft. at this time if> to 
foster debale and disCllssion. \Vc ilope 
thAt nt the 1968 nlccting the ~onllnittee 
~an fC'C'ommcnd adoption ot a model code. 

'l'ha section as set out in the modelcode r$ada·. 

SEc. 811. COI<DEUNATION Fon FUTURE 
USE· 

A. Such govCl'mncmt subdivision and 
agency which 'has ooen giVen the p{twer 
of condemnation by Jaw may I - for pro~ 
jects or otherwisc! w11ich have 'boen np~ 
proved by the condemnor and by the gOY· 

emlng body of the appropriate politic.l 
entity, .fter a general plan has been 
adopted by SIIld body, as the same may 
be llimended. a-equil'e lands and interests 
therein in fce simple, or lesserJ iu nd~ 
vanoe of the time of the adoption of • 
bud"et inoludi"" such lands and inter· 
uta. Such poi.ver may be exercised when, 
In the judgment of the condemnor, 
the public - interest will he served and 
economy ~.ll'.<tll.ted by forestalling de
velopment of such lnnd. lvhich will entail 
grenter acquisition eosts at- a later date, 
and when such cxel'dS<3 is detormined to 
be. necessary I convenient, and desirable. 

B. Upon ouch acquisition, the con
delnllOr may improve, usc, maintain .01' 
leasc snch land~ until tbe &arne a.l'e re
quired for pubJic use. There may neces
larily be • perlod of tim~ between the 
acquisition of needed land. and the COlD· 
mencement of actual site tlearan<:c and 
the construction, but such fact shall not 
minimize the public purpose of lIuch ac
q"i.ilion, p.-evided that it ean b. deter
mlnod that suoh lands will b. used for 
the purpose for wl.ich the)' Were ac· 
quired wilhin a r.a,onabl. time. 

C. The owner of s"ch land at the tim. 
of acquisition under this Se.ction shall 
hav~ tho first right to enter into lease 
thereof with the conaenlnor until suell 
lands a~ needed tor public uSe. Any land 
10 le.sed shan be subject to general prop
erty taxat!on during the term of th. 
lease. All rental. shall be credited to tIle 
projeet la.nd aeq:uisitiOh aecount. On .re,. 
quest of the eondC'lnnor~ the aplll'Ol):riate 
coveming bed)' .hall provide out of fund. 
acquired by bend issue or otherwise, a 

-b-

. land lI.c:qulsi lion fund is an amount sped. 
:fled by the condemnor, to be u5t:ld prj .. 
rnal'ily 101' the acquisition of land, im
provements tllcreon and inte.l'cs.ts. therein 
as apecified in this &eetion priol' to ap
proval of the speclflo project 10'· which 
.uch lands 01' interests wi]] be l'equired. 
Such fund shall b. "djustod to reflect 
acquisition costa for lands and Interests 
thordn which are thoro.fter Ineorpor
ated in specific approved projects by 
transferring both the appropliation and 
tho acquisition ""sts therefor to the 
proper account. . 

D. In the mnungement of property 
acquired t01' future usc, the condelnnor 
.han have tho powe,· 10 file appropriate 
.-etlon to prevent waste, to dil!ipossess ten
ant. for failura to pay rent, to enjoin 
irreparable inj\lry, and Bueh other powers 
. as may be exercised by an owner of pn. .. 
vate land. 

E. A condemnor with 8uthol'ity to ac
quire land under this .. ction shall also 
have authority to diswse of 1and. or part 
of itt it it dete.l'millC!s there is no longer 
need tor· sucb p,-operly for presen! or 
future pu'-poses and If tbe public inter
.st. wnJ he best .. rved by such disposi. 
tion. In the event of disposition, lil .. t pri_ 
ority .of l"epurchIlSC.ftt an amount equiva
lent to the cunant fair market value of 
the property shall he a •• ord.d to the 
fOl-,ncr cwnel- for such property. If such 
owner fails to repurchase withIn a 
reasonable time, the land shall be adver· 
tised for public •• 1. by sealed bids and 
told forthwith to the high •• t bidder. 
. F. In order to effectuate an orderly 

exercise or power under this section. the 
agencits and subdivision of governn~nt 
accorded such power are authorized to en· 
ter ... into .ugrcelncnt with each other, or 
with tho I.de.·a! gove,"ment, respecting 
the financing, plannillg, acquisition, man.. 
agement, use or 'Vacation of property 
needed for futul'e usc, in order to faeili
tate the K"" .... l objective of a reasonabla 
prol;ratn of acquisition of land for future 
use. 
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'If.l.sconsir:t provision 

The drafters of the model code provision state that it is based on 

the Wiaconsia provision ("II'.I.s. Stats. ~ 59.965) set out below • 

.2. Tbe eommlssioll J'.lny also, tor spec.lfi-c approved hl,hwq prc.Jects or 
otherwise, with tbe general npproynl of tile countJ board once gh'en and 
att(!'r the General plnn of expr('SSWi1:r~ bns bae-n adopted br the COUilty board, 
as the same tnDy 00 .flmendcll, At'qutre lnnds .and Interests tllcreln of the Dn.~ 
tUfO and in tllC Dum IICI' <II(JN'! ned in thIs pa rng-rapb for tlm right of ,,'.or of 
Inch el.-press'ways In lldvonee Qf the tlrn'c of tbc adoption of an expresswa, 
project bnd~t includIng such lunds nnd Irit{~r<!stS. Suth power mnl' bo ex· 

erc1sed wlum in tb(' jmlgment of t11e commis~lon the publlc Jnterest wUl be 
SCl'Ved and cCOlwmy ~.rrede(1 til' for~tnmllg development 01 sucb land. whlcb . 
\\10 e.nt.IJ.U Il'eRtel' acquisition costs .at a later dnte. Upon f.ueb aequblltlon 
the comutlssloD mny improl'c, use, maintain or lease ISlK'b ta1:WS uDtU the 
snme M'e l'<!fJuircd to:r -exproS8\yay construction. It is recognized tbat there 
mar nf-C~arny be D pc:rlod of tlm.c ootw~~n the ar.qulsltlon (If needed land& 
tor l'lgbt ot Wtty ull(l the oonunenc~ellt of t!ctual site clcnrnnce rm4 con
struction, but such toot sboll not minimize too public purpose of such .e
(Juisl tto~ The ow nel'$ of sl)t'h lands nt the time .of' :!!iuch aeqlllaitkm :8han 
boxe the first r'ght to eT.l~c-r Into lease- th-cl"ellt wltb the OOUI11)' a-ctlntr b". the 
oommlsslon until such lauds arc m~lled for expressway ooJlstruet1on. All)' 
11lOOs so- leased tOT more than one :renl' sb'aU be subject to general propet't7 
taxation dmiDI the term of the Icnse.. An ro-nt.als .1ulll be crocUted to the: 
pl'oJect or h) th~ e~ressw8Y laud acquisition ::tccount. On request <It tbtI 
commission, tbe county bonrd ahnl1 pr(U'ltle (lnt 01. tn.nds aCQuIred bl bOnd 
luue or otherwise :\ land u{'qnisltlon tlln~1 In nn amount spccUled by the eom~ 
m'ssion from time to time., but not in exeess of' $.,.''1,000,000 or expendable 
funds at any ODe time, to be uSefl primarily tor the acquIsltlon ot land .. 1m-

- prol'cment.& thereon Dnd intel'C$Uo tlWTein ns specified 1n this Bubsecth>D pl'lor 
10 the approval of the :o:pec-tftc cxpt'Cssway project lOT which such lands or 
Interests wUl be- reqtlh-cd. Such luud shall be ~djustcd to ~ftcet .o.cqutBLttbn 
-custs tot' l:mds and tntcre.sts tl1cl~ln thereafter Incorpornted in ,;pecU\c apo 
prol'cd {OxPJ."eSE,wt\y prolccts by trnnsferring ooth the npproprlatJol\l a114 the
nequisition eosts therefor to the proper .:xpreBSW.fl1 improvement e'Xpendl~ 
to res account 

Suggestions of Higbway Research Board Study . 

It is apparent that the model code prov.i.sion also tams into account the 

suggestions of a 1957 Report of the Highway Research Board. See Acqll1sition of Lan 

for Future Highwe,y Use (Highway Research Board, Special Report 27, 1957). A. 

comparison cf the model code prov.i.sion with the suggested desirable elements or 

characteristics of legislation on :t'uture use as set out in the 1957 Report does 

much to explain the content of the model code provision. The various elements 

or characteristics are set out below and commented upon. The pertinent portion 

of the 1957 Report is quoted ;mere useful. 
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Decla1'llt10n ot legislative policy 

Tbe model code provision contains no decla1'lltion ot legislative policy 

as such. The 1957 Report contains this suggestion: 

The power to take for future use is well establ.ished in California and 

it 18 not proposed to make any significant change in the standard for exer-

cise of such pow-er. We do not believe that a stateJllent such as that contained 

in the 1957 Report would significantly aid in interpretation. 

Delegation of authority 

The model code gives the power to acquire for future use to all condem-

nors. The staff' recommends that all condemnors be given this power under one 

. uniform provision. The 1957 Report contains this comment on this aspect of 

advance acquisition: 

'1'he smillie !ShouM de@rly inciie1ttp ,,'hat. YftriQn~ 
ovemrucntD] SUbrlL\'1sions are I'lUfhorizcd to J'm~ 
ark 11 n a )10 • m Of7t'iii~;ndSlOT1~(turo 

hi 1.\\,.1V U!'C stnd what S lC j It litll~t (,-e 
agenc-ics in caeh governmental unit are !'mpowered 

. ~l\Iany Ti'ii6\\'oy offic'iili Dow agree thAt 11C-
9.uirin?!nll~ (or fuhH'C bigh\t"li.Y usc tan be hclpftl! 
LD faeJht~tlng the dnv-L'lopll\cnt of a modCMlitcd 
B)"stem of hig!Hlill)'S at r(!450DabJc C09t. It would 

lIecm to ~oJlo~1( th::ll. it is dC$irnblc to permit., by 
c!C.Qf lcgisla.hrc authol'i!!:~tion, ngcnciC8 of the 
CJtICS, counhe:s -and other leea] units to atquire 
!and..1t: for f~l'we. usc as wen as th~e of the St:ltc 
m app~p:Hlt(l JustRn«'s, or at lea.st to llliSist ill 
thaI ac~1Vlty, AII,oU,,, thinS' beiug "'lual the 
more wldc--!p1'Clld Jts appljcation, the ,reate; will 
be the- pubhc bcncfit~ dennxl from the ac:qui::ition 
of Jan<b tor future Jllgliway lise. 
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Words of f'uturi ty 

The pertinent provision of the model code is found in subdivision B 

which requires that "it can be detenrdned that such lands will be used for 

the purpose for which they were acquired within a reasonable time." This 

is consistent with the standard suggested by the staff and is in accord with 

the suggestion of the 1957 Report: 

tr:is obviQUS that A ftlhl,IT! \I~ §tnhtts !w 
,peafy whflt ~oncl;pt of flltnnt v rr;e Jegi;.;bture he 
.~mind. Tili9 can he done in 0110 Qf two ways; 
l!i"··'Jthe :ltAtute can specify 8. dclinite period of 
t,imc, 5, lOj 13 or the like; or (§) The .concept 
cf , time U.y: tan 00 indip 

l.dlJ 
the cO' . .nts--)dth f\. " 

standard. 8ceundly, ttf~ judidnry has uni~ 
lorul in asserting thnt, 4cqui~ition lor future usa 

, tnCaIlO:O ayquJ.:>ition {oJ' '{rc.a:sonable' future usc . 
. ThirdIY\fIlighway ncC'_ds arc dynl)mic .as arc t.110 

socia.l and C(:onomic institutions th~y Sl.'l'\'C· A 

fic):wlc st,.'\udDrd will make possible 11. more cffcc~ 
tivc lCSponse ~ such needs. 

Standards for exercise of ~wer 

The staff believes that the necessity for the exercise ot the power in 

a particular ease involves the weighing of a number of !actors. See SUlrlraary 

. of !IUD Report (green--attached) for the SUlllllll'iry of the considerat1~ that 

should determine whether an advunce acquisition is desirable. Accordingly, 

we do not believe that it is necessary or desirable to provide a "standard" 

for the exercise of the power in the statute. 

The model code provision includes the folloving standard: 

Such power may be exercised when, in the Judgment of the condemnor, 
the public interest will be served and ecoDODG' effectuated b;y for
stalling develO}Jllent of such land, lIhich will entail greater acqui
sition costs at a later date, and when such exercise is determined 
to be necessary, convenient, and desirable. 

The model code standard is, we believe, no standard at all. It would add 

nothing to the statute to include this standard. 

The 1957 Report contains the folloving statement concerning standards 

for the exercise of the por~er: 
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Statutes gnmi.ing the power 01 acqujring land 
for future- use1 a6 ollieI' lc>gisbtioll which delE'gntcs 
authority to an administtntive agcmcYr mUi5t con~ 
lilin !ltflndnrd,~ to g-uMe the hi~Ir:LY d<'Pflrtrnent 

.in the excrCl~e of the uu~horliy. Onlc~ adeCluate 
atftndal'ds of tillS kmd Ill'e illcllided, d16 legislation 
may be subject to dtnek on the that 
iL.is an deh.:gatioll 
po\'rer. 

by aequiring Tan..b aclvanefJ 
or its highway tt'iiJC: or ([;) the establishment. of 0. 

compl'cllcnsl\"e system olroodcrn hirr!L' ... ·s)"S wm bo 
brought <:loscr to I'(!nl i ... a ti0n; Ot (£) physical Or 
functional obsolc:')cc-nce of tllo highwny plant will 
be forestalled thereby; 0,. (!1l the ability to inte
Irate highway accoHnnudt'ltlOns with ui'bnn red.c~ 

: veJopmrnt and community facilities, Itnd with p\lb~ 
lie and private d{:\-dormcnt generally, .. ·m be 
enhanced; and ®r tl~(; intended acql.isttlon is pnrt 
of II. pbln of highwey dcn:!opntcnL 

We do not believe that the inclusion of such a standard is necessary to avoid 

attack on the ground that the power to take for future use 1s an inconstitu-

tional delegation of legislative power. As the staff research study points 

out, the. power to take for future use bas been upheld in California absent 

any so-called "st.andard" and, in fact, absent any express delegation of the 

authOrity to take for future use. The right to take for future use h!id been 

implied from the delegation of the right to condemn property for a particular 

public use. 

Type of interest acquired 

The model code provision permits the acquisition of "lands and interests 

therein in fee simple, or lesser. ,. The staff believes that the public entity 

should be able to acquire the same interest for use in the future that it can 

acquire for immediate use. (In this connection, the acquisition of development 

rights will be discussed later in this memorandum.) And the general problem of 

the nature of the interest that may be acquired by eminent dOlllElin will be 

discussed as II separate aspect of the right to take study. 
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Power to sell lands no longer needed 

Subdivision E of the model code provision gives the condemnor the authority 

to dispose of land acquired for futtlre use if it becomes surplus and gives the 

former OIIDer the first right to repurchase. The staff believes tllat this is 

a ·general problem presented not only "here land i3 condemned for future use 

but also in excess taking case 3., ':.likings for protective purposes,. and in cases 

c where land has became sUITlus ''''''caUtH~ tr.e public use has been relocated or dls-

continued. We are working on a o,p!'<-ial study on this matter. Our general con-

elusion so far is that the prctlems precented by an attempt to provide the 

fOl'll\er owner with a meaningful right to repurchase cannot be overcome. We are 

continuing to give the matter consideration. In any event, we do not believe 

a special provision to deal with this matter should be included in the section 

dealing with advance acquisitions. The power to dispose and the rights of the 

tormer owner, if any, should be covered by a general provision in the compre-

henaive statute. We "ill work on that provision at a later time. 

c 
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The 1957 Report contains the following comment concerning this aspect 

of the problem. 

Power to lease 

RcgardlC:fi:l of the (Ou'Ipctcncy .nod cilre .... ·hich 
may cbaracterize B. program of acquiring lands in 
ad .. an~'(!: of need and the engineering platming 
that pf('('ced'i it. imponderabJe iaetorJ are afway;s 
presc-nf. "'hieb may require a rubscqu('nt realign. 
mcnt of :!l future hig!lw!!IY route or E:\'en the com· 
pktc l'lbnndonmcnt thel'eof. Shifu ic populntioll 
and in Illnd tl5eS Ilnd othrr comid~raHQo:'i can 
th"''nrt the bc~t laid highwr.y pl:ms."h th~refore 
become::: important to equip thE:- highwny agency 
willi the menn.'" of l'lf'C'ting these contingencies. 
1'nl(",o:,; :'i. ff"() rl~J1rl~ ~t h acqn;n.;d. Ihf' higll· 
mn' dq);l~~lt !Il;'_~_' l't, ti~\::2lc to Jl:~c of tllf'. 
IarHt W]t!I,lId iwo.!l:~~I.: a tin:1t:::-Tj)J('!7\ l."'gi1"httll'J 
dl',dill!:': w~~h ,t('qlii:-:it I,m orC bud 101' !'lltuN!' u~t" 
~\tld .."ut(,OlJ7.C t[u:: :ltq~U'l!!Q ~,!!("[lCVltJ tI,:iPO::; 

,Pol proI~'l'lX JH.." }r:.:::'!f'r t'~>(!fkd ff'r jn'.~ot. or fHture 
hi,..hW:l· ~m' fO";f'i' :I L~c ·u H1L. mh~r~'t. \V't'tUl ~~ 
----l~~llr. Jl rll~w~,'.:lhon. roper !!late
gll:'lrJs ~l.I('h iH the tf'ql~u"f"!nNlt 01' publi.e; Bale by 
a.Hct.i()h 0:- :- f'~ l .... rj )-.~. 1.'1. L"(!!t~'\ l!"lU 1)~f' nutiC'€, a.nd f-"03~ 
lIIib!c priul"ity of I ;--V ... ;d • .1.<"':" by the- former owner -
should t'e\'.dn atkontiru'!. 

The model cOde provl$Ion, itl ,mbdivls10ns B and C, contains authority 

to lease property acquired for rutul'e use and gives the former owner first 

right to the lease. This provi"ion Is similar to the provision found. in the 

Wisconsin statute. 

The staff sees no need for e.l,:press authority t..o le<lse property acquired for 

tuture use. The problem is no different than \lith t.he management and leasing ot' 

other property not actually devoted to public use. If a provision is needed, 

which we doubt, it should be a general one. 

The model code and the Wisconsin provision both give the former owner a 

t'1rst rIght to lease the land. We believe that this, too, 1s a general probleDI 

that should be consldered in connection with the separate study being made of 

the first ot' the former owner in cases involving excess and protective condemna-

tiOD and. disposition of surplus property generally. 

. -12-
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The 1957 study contains the following pertinent comment: 

It. would Imld!y he COnsonant wit'" th.e pUh!ic jn~ 
tcn!.!:it toO Jr.How lands aequirt;d fOJ' ruture higbway 
usc to remain tlnpJ"l)du('fin~ during the I)criod bc
tWCf'fl it."l; acquisition llnti Itf!LU:9.J highway use. Un
Jess a fcC' simpf{' tide is Required, theta would u(' 
no legal ba5is for tbf! ]['tii-'tllg -of f:llWIt property, H 
flCCJn!ll logit-Itt, tl!l~r.pf().rc, fnr th~ stalute to Eluth';;::
i7..r! a .ITO n'lldv 1 h~ i(';ISHl!) of ~ropcl'ty so ac.-
• Lure. .s In t :c ('uS(] of It &d!~ 0 surplus lands: 
conSl eration might be fti\·~n to tho dN'irabiJit.v oi 
~j~ing: priority to the' fnrmr-r OWnf'r J The s!n.i.tlt~ 
mlght al~o SfH'!('ily t-li:lt r~tri'l,f,i1)n:~ might be s..n<:
tiollCd as to f,he w;(! SIIud oew)!opmrnt (),' t.he ir.nd 
by the IC&!iC(!. If any unauthOli~('d devciopment- i::l 
undertaken on the !llnd I the ks:ioICc should not bc 
oompens.1-loo fnr it ",he·n tfu'_ If·~'l_'<<.' axpires, and the 
s:tatlJtc sJlould so sp .... cily. The- h1gh~\,"IlY rlr~part~ 
mCllt should also be )Hlihori:r.oo to sr~ify any 
o~h(:r tt.~l'm.c:; or "onriFHOJJ.~ in sm'lI 1('lh,M:, ItS are in 
U!r::'" pubJic intcre.sL 

Designation of offenses and penalty provisions 

Subdivision D of the model code provision prOvides that the condemnor bas 

the same powers that my be exercised by an owner of private land to prevent 

waste, dispossess tenants for failure to pay rent, and the like. We Bee 'DO need 

to include a comparable provision in California lav. Moreover, 11' such a pro-

vision is needed, it should be a general proviSion covering the problems arising 

out of the mnagement of all public property, not just property acquired for 

fUture use. 

The pertiueDt comment from the 1957 Report is: 

Since this kind of n. progrnm may be R. suostan· 
t.idl depnrtnro from most of the a.etivilies pro ... ·j. 
ou~ly undtJ1"tak.en hy highway depart,tnf.:nt~, de:'lig~ 
nation of OITt'llSPS :lnll ('xi!o!tin~ llf'Oulty l)oO~·isiom 
(where- tbf'Y m:lY exist) Ull\y no~ be ;!'.uftiCiClltly 
brond to co .... el" t.b~ circumstanc('s cl'{'ntC'd by thl~ 
!l("quidition or h'lt'!.d fAr future USf'. For that reason. 
it may be wei! to define lIod plm'ide I't'MOnahlc-
penll.1tiE!8 f ')1' ~\Ily spcniaI offenses which need to bC' 
dealt. with. For example j in the lruHu~gelU.('nt of 

· property e:C'quil'ed fnr ruLurc highway use, the 
~ hi.ghway dt'I)'''),l'tmr-ot ~hOllld be given the usunl 

powers to pl"t:"'ent waste, the po\ .... cr to di':'ipossc&i 
for failure to J'l8Y rC!~t, the PO"""{'f to eujoin ir'l:e
parnble injury, cte. J'f.!ll9Jiics, ioYotving both fines 
and imprisOll!rJ(mt.,ior n;~S{kmeaJil)re (~\"hich shoulJ 

,be defined) !;bOllld :ikcwisc 00 included, for the 
· most efi'c-ctivc- .f\dminist.ration oi the prngmm in the 
· public interest. 

-13-
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Intergovernmental cooperation 

Subdivision F of the model code provision provides for joint action by 

several governmental agencies. This authority is highly desirable, but it 

should be a general authority> We have not researched the question, but we 

bBve no doubt but that the joint powers authority under California law would 

be adequate to cover this mtter. If not, appropriate revisions of' the Joint 

Powers Agreements Statute (Government Code Sections 6500-6514) should be mde. 

Perhaps a general clarifying provision should be included in the COIIIprehensive 

statute. In any case, this is a general problem--to be dealt with by a general 

provlsion--not one that should be dealt with in a future use section. 

The 1951 Report contains the following pertinent comment: 

MallY phases o! highv.a,' impro\'cmcnt nCCC3-
aaril}' involve m{)~l th:tn on(' subdivision or goYel"Il~ 
rn~nt, cycn l~·i.thin the same State. A we(J-eofi
ct!ivoo Ill'ogt'lltn of fulure uro a-cqui:<ji~jon is no 
(!xr!eption. If it is dt~sired, for cxnmpk, to 3.('1juirc 
land tor a. futlU~ mhu.n cXprt:8iiWSY, it mfJ.Y be 
necCSi5ill'y for the St.at.e highwlLY departm£'nt. to rely 
hefl.\'ily upon the municipality in\'olv~d. In WIne 
Sti!ltes~ in fact, the lnuuic:ipn.lity would Df'ed to 
Acquire Ule lfinds needed, sluc-c the State might 
have little OT no ;)'utnority in the urbanized areas. 

-14-
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CONDEMNATION OF DEVELOPMENT RIGID'S AND SCENIC EASEMENTS 

We have attached a copy of a law review article (yellOW) which in-

cludes a statute authorizing the condemnation of development rights. 

Also attached is an extract from a Highway Research Board report (gold) 

on scenic easements. The writer of the law review aticle (yellow) suggests 

(on pages 362-365) statutory provisions designed to implement his recom-

mendations. '!he Highway Research Board r.eport also contains suggested 

legislation. While the staff is generally of the opinion that a public 

entity should be able to condemn whatever interest it needs, we are not 

convinced that legislation similar to that set out in the law review article 

and other report is needed. We will discuss the problem of the interest 

permitted to be taken in a subsequent portion of the comprehensive study 

on the right to take. The Commission should determine whether it wishes 

to give further consideration to specific legislation authorizing the con-

demnstion of development rights or scenic easements. 

-15-
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I!DIBl"r I 

CALD'01IIfIA STA1'IJ'l'ORt PROVISIOJIS OJ' 1Vl'U1l tJSJ: 

Co4eot Chil Proeedure Section 1238(3), (13), (17) 

I taS& E ........ of rlgftl; .... 
Auble« to the pro.,lIloao of' ru. title. tlie rlebt of eaalneDt domain IIIQ be .,. .... 

411811 la behalf ot tho follOWlnc IJQbllc .... :' .. 

• • • * • 
a. "oblto .ttUtI .. ; mun'olpa, "'peratto .. ; ".'-'wo ..... ; 1Ir.1 .... ; 'lthwal'l; 

........ pl ... l; .,...ko; eIo. An, pu~le utllllJ. aDd pubilelralkl1Dca aDd _ell, 
'or tho aoe of MJ coanll. Incmporated cllJ. or .'t, a1l<1 .... nt)r. villa",. tow.., _ 
_ let, o~ \rrIJotlon dlotrtet. pcmcII,' Jakeo. eanall, ""ued ...... reo .... "I ... tuD..-
a_ dltehes. or pipes. Jand8,. water IIfJtem planta, 1ral1d1Dp, rip" of ulna .... 
III ...... ter. IIJld an, other chD1'1lCtV of P-"1 _.,. tor 00IIductIa&' Ol' atDrInc or 
dlotrlbutlnl .... ter tor tile Dee of all)' _"17. Incorporated.C!U:t. or ellJ IIIId COUIlI7. ott_ or to ..... or m~nlolpal ""'ter dtat:rlct, or tho Inhabltanta thoroot. or 81\)' alate 

· Iulltutlo1t, 0. n..,.....,. 'o.·tlle propor _~t &lid _troI of .... h .... of aid 
· water •• ,Iber at tha time or tho lakin, of .,d _1'\1. 0. tor tha tomre :proper 

ae'ielopmettt aDd control t\le1'eot, or tor 4rab1lDJr 'al\)' coualJ.lnco:tpH'ate4 eU,. or 
eIlJ ..... """1111. YlU ... or Ion: -, tbe haRb of otream8, ....... vtnc _ ...... 
doao tho.ef..-, 0114 wldenl ....... '4eapoDlDjl or .tmlchtonlDJr their cbOllneltt; _<II; 
hIP""" houleoard.. Blreota ADd allt!Ja.: public moorl>,. pJaeeo tor walerenft; 

· publIC perko. lnoludlngporq ..... oth"" pla_ ecyered 1>1 water. audaU .other pubUc 
.-tor tho boDellt of An, ..... .."I ... rporatod C!U:t. or. ellJ ""' .. ""17 • .,tllqo or 
to .... or the Inhabltants tbe""". wblob ".7 be a.thorIad b1tho Legtlla"re; but 
tba mode of opportloalDC an4 .. ltect\ag til. "'*" of _ IDIProYementa wit be 
IVCIa u m07 be provIded II> tha oto .. t .. I>i wIiIcb IhQ aomo ...,. beaulborllet!. 

• * * • • 

• • • • 
2T. Gu. .... ". rotrl .. raUon ... ,ow",plAa'. ad faollltl ... ·· WOlber p1iU.1I for 

ItIIPPI3Inc po, heat .. retrlgcretlon or power to 811)' .COlmty. elt1 and _"tr. or Ia
eerporated ell1 or towII, or 1 ....... _ 41R11Gt.. OI'tIIe Inbabltanta t_t. tocetbor· 
wltlll<\ndB. bulldlll& .. aM aU GIber Impro.ementa , .. or \!POll wh .... " to o .... t.lnOlaO. 
pIact. maIntain. .... or opeHta maeblnorr. ~I_ worD ciII4 plonta tor thO 
PD_ of """,rallng, t ......... ttu., _ dlltrlbntlDC thO "010 audrllhts at an)' 
_ In ",ater. or _1Or\3' of aa:v eIlaraeter _.,. for tile POrpoH of ,"""rat • 

. IDe. I_lllln, aM dlltrllnttiag thQ _ or _aa.,. for lbo pr<IIIe1' dev.1opmeDt . 
U4 __ of _ uoe of Iud> JIll, baAt. refr\&IIrIltlOn, or ........ elthOt at tha Ibne 

. oftbe tak1D& of "14 piopertT,·or forth. future ~r 
deYe~ aDd' control. thereof'. 



! ' , 
I , 

Streets aDd lU.fhv!la (lode SectiOD 104.6 
l 

§ \104.6 AeqvWUoq of realty tor future needs; lease of IIDJIeIlIIe4 
1aaiII; c1epoalt of rentals; refunds 

. The authority eonIerred by tbis code to acquire real property tor 
siate hlpwaypurposes includes authority to acquire tor future 
needs. The department Is authorized to lease any lands which are 
held tor state highway purposes and are not presently needed there
for on such terms and conditions as the director may fix and to main. 
taln and care for MK:b prOperty In order to secure renttberelmn. 
Twen4'-tour perceIIt of all· rent 80 received shall be deposlted lD the . 
Highway. Properties Rental Fund lD the State Treasury, whIch fund 
Is hereby created, except that any rent required under the California 
Toll BrIdge Authority Act or any bond Indenture executecl.under IIIIicl 
act to be deposltedlD some other fund shan be deposited lD such oth
er fund. The balance of such rent.shall be deposited lD the State 
H1gbway. Fund. 

Whenever It Is detennlned by the Department of Publle Works 
that any rental revenue collected under the provisions of this aectfon 

. l'I!presenta overpa)'I1)e!1t. Oil' ~ In dupUcate,. thatdej;lartmeDt. 
may makel:l!tund ofllUch overpayment or payment In dupUcate Ifom 
the HfghW8)'l Propertfes Rental Fund and the State Highway. F\Ul{J. 

water Oode Se~1oIl258 

I HI. A.",,/JItIo1l If r .. lty fo".I ..... n .. de; I .... If ' •• de •• t pmtllflr """"1 
, tt'''' a ..... 1141110 •• 

Tbe 1 .. lbority OOPfor"" 1>1. til .. cOde to _nlre real _17 to\'~"'.~ 
-.tor l>\H'IIOII08 IIICIu4eo allt~ to __ Ire for future,....... . Tbe ~II 

. '. autborllled to ... ·8111 1II1I4I wlllclt ... he14 fur atllte d .... aDd 'INtet "'it: III ,_ . 
... _ pre !. l';lIeede4 tIIeftfor oluueII 11_ lind "" .. 111_ II tI» dIIectDr.., 
IIx "'!d to.J!!!!~-~,~ ~J!"'PIrty i"Orderto"'!!l."'t~ ~~.;; 

j . - . '~ :. -- . " ~. '-. -_. 

--' ,'.- -~ 

wa~r Oode Section 11575il 

• 11575."" A<cI .llltlo.of··pro,.rty f.; fatvN n •• da .... . 
. .''l'lK! authority OOlIf .... ..a 1>1 Beetlon 1lll'l'S too.",dre property for ·"'"te. pu~, 

Includes autllorlty to • ."ulle property neco ... ry for f.uture need&. . ' 
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water Code Appendix Section 60-5(5) 
• 

I ~ Natur., of tUstrlot; 'pow.rt 
Bee. 5. TbA! dI.trlet 18 1>0"'1»< :Jocldred tG be .. 1><><13 .... porate and politte and •• 

· _ eMU h •. _", In add!tlon to the other PO""'" vested In It 1>1 th! .... t, tile tunow-
· I..,. powera: 

• • * * * 
6. To 8to~ water In surfaoo or underground l't'8C!'nolrs withIn or ontslde 01 the 

dJetrtet tor the common bcucfit of the dlstrict Ol".at any zone or ZO.lCI· attectcd; to 
conser\'&! and reclaim. water tor -present and tuture U$(!' wttJdD the dlatrtet-j to 8~ 
proprlato .".1 acquire water and water rights, ond Import w"le. Into tilt dli!lrlet nn.1 
to conacrve withln·or outRide of the distrIct, water for, any JJUrj')o8e _M to tho cit. 
trlct; aDd to 4Q. aOf and ev('ry lawful act ~'7' to be done thut 8utttc!eut .,,"ater 
mq be 8ya11ab1t! tor anr· p1't.'&ent.or futufC 1)encf1cu.l UlIC or U~ -o( the lenda or I. 

~ habltautl within the dlBtrlct, IncludIng but ,oot limited to, the acquisition, atorage ,",1 
: d1atributlon or wa.ter f.or ifTJgation, dOnK'fi!lc. th-c prot<:octlOR, munlelJ)l.~ ·comtJU!orclnl, . 
: IlIduotTJaI, and all GU,.,. oo""nclAl u ... ; to dl.trlbute, ""n, or othorwlse dlspooo of, 
· out.lde tbe diltrldt nny waten not nec<1t'd for b<.onetlcll\l U$QI wlthln. tOO dlatrlct: to 

camaacnoot ' mnI1.lt.ntn.. Jnter ... (!n~ til:! dcl'end or compromise, In t.ltc .namo of tM (tl&
i trIet lZii behalf of tbe landOWI1N'S therein, or <Jihenvlse, and to M9umo the C06t. and 
, exponooe of any aetlGn or ..,."..,.dl ng Involvln. ~,. .rreellng the ownenblp or u" of 
wattn or 'WAter rights within 01" without the- dlBtriet, used or useful to!'" DIl)' .fJUrpo~ 

· of the dIstrict .or of common ooneflt to any land !lltuntM. therein, or Involvlnc tho 
w8fJt.etnl use of-wAter therein i to commC!'nce. maintain. intcnclW In, defend and com· 
promise and to assume tbc eost nnd CS:J)Cl't8C!S ot Dny and all -actlona and proeecdJug8 
DOW or hereafter- begun: t.o prcvt"nt interference with or diminution of, or to dctltaro 

· rIIbtl In tho IIfttura] flow of nny I!;tl"eom or surla.ee or 8\lbrorrftllCan 8"PPIT of \\'1ltcr 
, _ or u8eful for nil)' Pnt'lJOSO of tbe di.trlct 0' of common """"m to the Janda wllhln 
; tbo diotrlct or to It. InhabltaRto; to prev<mt nnlawful ""porlation of water troll> BOld 
: dlotrlet; to ·pro.~nt eont4111lnatloa, pollution or otberwtso rendorlng unitt to. bene
, f\e\al ."'" the ourf... or Bnlmurfaoo WAter ui!Od or """tut In .oid district, and IB 
i mtDmtJI(!e. malntnh! D.lld dctend aCtions and proccatJ.pp to }'Jorcvt'ot an)" loch Intel'
! fI!ronoo wltl> lba af.",",llId ",at.,.. ... may <mdange. or d.,.ange tile Inhabltnnls, Jaml .. 

Ol'" 1180 itf wateor In, or flowing Jnto, the di..l!ltrlet; llI'OVWc<1, hOwewr. that said (lIstrl<1 
1 Shall not have pow(!or -to Inhl'l'\'"C'ne or take pari: in. or to pay the ~l& or expcnEU..'!8 01. 
· ~n. or control"crale!l bc'hvoou. the own~n!I of landa or \\'atcr rlgbts whldl do nut 
! .1(cc~the IntereOta of.~ district. . . . . 

lJlote: ~ district referred to tnt,the above section 
il"i.ie santa Clal'8 Count)' Flood Control aDd water 
Diatriet.) 

(JOve1'llllelltOodeSect1on 1000 
, 

§ 7000. . LegIslatIve Intent; easements. It Is the intent of the 
Leglslature·1n enacting this chapter to provide a means whereby the 
Department of Water Resources, Parks and Recreation, FIsh and 
Game, and F1nance. of the State of CalIfomla, may acquire by pur
chaie, gift, grant, bequest, devise, lease, condemnation or otherwise. 
the fee or any lesser Interest or right In real property In order to pr0-
tect, preserve, maintain, Improve, restore, lImlt the future use of, or 
otherwise conserve for public use and enjoyment any of the lands and 
areas, IdentIfied. belDW, alongside the Westside Freeway, Interstate 
Route 5, and the CaUfornia Aqueduct, which have stgnlflcant scenle 
values: 

.. t.) Between the CalIfor$ Aqueduct and the Westslde Freeway 
.Irom Highway 41 north to MIlham Avenue. 

(b) Ji!etween the California Aqueduct andtbe Westside Ji'reeway 
from Ness Avenue north to Pioneer Road. 
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(c) Between the Callfornla Aqueduct, the Westside Freeway and 
the Delta-Mendota Canal from Cottonwood Road north to the freeway
~q\leduct crossing at Orestimba Creek, and between the aqueduct and 
r",;!\\1ay north of that point tothe Alameda county lLlJe, 

The Department of Public Works may acquire scenic easements 
along said Westside Freeway, provided that funds for such easements 
are obtained pursuant to the pl'Ovlsions of Section 319 of Title 23 of the 
UnIted States Code relating to the purchase of Interests In lands ad
jacent to highway rights.of-way, provided further that the federal 
government I'¢lmbursas the State for the costs of such scenic ease
ments, and also provided that the use of money for this purpose will 
not reduce the amount of funds which would otherwise be available to 
the State for highway purposes. 

Goveralent Code Section 7001 

§ 7001. Publlc purpose of acquisition. The Legislature hereby· 
declares that the acquisition of Interests or rights In real property for 
the preservation and conservation of the scenic lands and areas pr0-

vided for In Section 7000 constitutes a public purpose tor whlchpubllc 
funds may be expended or advanced, and that any of the state depart
ments spedfIed in this chapter may acquire, by purchase, gift, grant, 
bequest, devise, lease, condemnation or otherwise, the fee or any lesser 
Interest, development right, easement, covenant or other contractual 
right necessary to achieve the purposes of this chapter. Any of said 
departments may also acquire the fee to any of the propei1Y few the 
purpose of conveying or leasing said property back to its oI'lgiDal own
er or another person under such covenants or other contractual at- . 
rangements as will consex-le the scenic character and value ot!:he pr0p
erty In accordance wUh the purposes of this chapter. 

• ;F"' - , .•••• ~·r·· . , 

PIlbl1c Resources Code Section 6808 

. §c680S. Acquisition of rights of way or easement. by ClODc1emu
tiOIl; iDsUtIrtIon of condemnation proceedlngs; JlCllulsltlon declared 
a public use. The commission, If it deems such action for the best 
Interests of the State, may condemn, acquire, and possess In the name 
of the State any. right of way or easement, including surface rlghts,for 
any operation authorized or conteinplated under this chapter, that may 
be necessary for the development and production of oU and gas from 
State-owned land and for their removal, transportation, storage •. and . 
sale. The commlsslon may, for such purposes, In the name of the 
people of the State, institute condemnation proceedings pursuant to 
Section" 14 of Article I of the Constitution and the Code of Civil Pro
cedure relating to eminent domain. The acquisition of such interests 
Is hereby declared a public use. 
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Prior to the institution of such condemnation proceedings, the 
eommISslon shall adopt II. resolution declaring that the public in
f~ mil necessity require the acqu!sltion of such interest In lands for 

. the purpose of performance of the duties vested in the commIsslon by 
this chapter and that the interest In the lands described In the resolu- . 
tionls necessary therefor. The resolution shall be conclusiveev!
dence: 

(a) Of the public necessity of such proposed public use. 
(b) '!bat such property ir, necessary therefor. 
(c) That such proposed public use Is planned or located in the 

manner which is most compatible with the greatest PUblic good arid 
the least private Injury. 
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c 
CONDEMNATION IN ANTICIPATION 

OF FUTURE NEEDS 

1 
It is well established in California that statutory grants of general 

condemnation powers carry with them the power to condemn property in antici-
2 

pation of the condemnor's future needs. 

The judge-made formula most frequently applied declares that the future 
3 

~equirements must be such as may be "fairly anticipated." On its face, this 

is a somewhat imprecise standard. A more manageable approach is that which 

rejects future needs which are "contingent, uncertain or problematical" and 

asks instead whether there is "a reasonable probability of use of the property, 
4 

within a reasonable time." 

Under either test, the issue turns upon the extent of the condemnor's 
5 

commitment to the future project. That is not to say that funds must be 
6 

appropriated or plans and specifications drawn. Same progress along those 

lines is, of course, persuasive. But the probable necessity of the property 

for future use can be shown in other ways, as by the condemnor's present 

involvement in improvements from which the future project would be a logical 
1 

extension. Similarly, the likelihood of future population growth.-and the 

condemnor's peculiar obligation to serve all comers •• may be h1gbly signifi.· 
8 

cant. 

Despite the implied nature of the power, condemnation tor future use has 
9 

been specifically authorized by a few California statutes. Such legislation, 

however, provides no guide lines beyond the bare permission given to condemn 
10 11 

for "future needs," or for "future beneficial use," or for the "future 
12 

~roper development and control" of existing public uses. 

In this age of transcontinental expressways and interregional water 

distribution, the long-range exercise of eminent domain powers is obviously 
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13 
essential. The policy question confronting the legislative draftsman is 

whether to augment the currently uncomplicated code sections with some sort 

of verbal litmus that will indicate when so-called "future needs" are too 

future. 

It is not recommended that such changes be undertaken. The case law 

distinction between "fairly anticipated" (i.e., reasonably probable) future 
14 

uses and those which are mere possibilities is an equitable one. Past 

that point, preciSion is impractical; the limitless diversity of engineering 

and financing problems involved, as well as the host of factors affecting 

construction lag times, militate against it. Substantively, the matter is 

best left where it is now--an issue of fact, to be resolved by the particular 

evidence. Public projects, and the planning for them, are too diverse to do 

otherwise. 

There is, nevertheless, one procedural area where the need for a specific 

enactment is vital. Traditionally, "future use" problems have been treated 

as part of the question concerning the necessity for the condemnation, rather 
15 

than as issues of public use. The California Supreme Court held in 1959 

that--where a statute gives conclusive effect to a condemnor's "necessity" 

determination--a condemnee cannot challenge (l) "the necessity for making 

a given public improvement," (2) "the necessity for adopting a particular 
16 

plan therefor," or (3) "the necessity for taking particular property." Yet, 

the same case left the door open for the condemnee to show "that the con-

demnor does not actually intend to use the property as it resolved to use 
17 

it. " The ensuing years have done nothing to clear up the quandary of how 

proof of such negative intent is any different from proof that there is no 
18 

necessity for taking the condemnee's land. By the same token, in the 

"future use" cases, proof that an ostensibly future need was in fact specu-

lative would establish both that "the condemnor does not actually intend to 
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use the property as it resolved to use it" and that there was no "necessity 

for taking [the 1 particular property." 

No post-1959 cases have dealt with the latter problem. As a result, 
19 

the only meaningful way to implement the court-made limitations on con-

demnations for future use is to statutorily, and specifically, make justici-

able the necessity for the particular taking. 
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FoarNarES 

(Future Use) 

1. See People v. Superior Court, 10 Cal.2d 388, 295-296, 73 P.2d 1221, 

1225 (1937); People v. Garden Grove Farms, 231 Cal. App.2d 666, 

673-674, 42 Cal. Rptr. 118, 122-123 (1965). 

2. Central Pac. Ry. v. Feldman, 152 Cal. 303, 309, 92 P. 849, 852 (1907); 

City of Los Angeles v. Pomeroy, 124 Cal. 597, 616, 57 P. 585, 591 

(1899); Spring Valley Water Works v. Drinkhouse, 92 Cal. 538, 532, 

38 P. 681, 682 (1891); San Diego Gas & Elec. Co. v. Lux Land Co., 194 

Cal. App.2d 472, 480-481, 14 Cal. Rptr. 899, 904-905 (1961); City of 

Hawthorne v. Peebles, 166 Cal. App.2d 758, 762, 333 P.2d 442, 444 

(1959); Los Angeles County Flood Control Dist. v. Jan, 154 Cal. App.2d 

389, 394, 316 P.2d 25, 38 (1957), disapproved on other grounds in 

People v. Chevalier, 52 Cal.2d 299, 305-307, 340 P.2d 598, 602-603 

(1959); Hamaker v. Pacific Gas & Elec. Co., 59 Cal. App. 642, 646, 211 

P. 265, 266 (1922); Vallejo & N.R.R. v. Home Sav. Bank, 24 Cal. App. 

166, 174, 140 P. 974, 978 (1914); Northern Light & Power Co. v. Stacher, 

13 Cal. App. 404, 407-408, 109 P. 896, 903 (1910); see East Bay Mun. 

Util. Dist. v. City of Lodi, 120 Cal. App. 740, 750-755, 8 P.2d 532, 

536-538 (1932). 

3. Central Pac. Ry. v. Feldman, supra note 2; Spring Valley Water Works v. 

Drinkhouse, supra note 2; San Diego Gas & &lee. Co. v. Lux Land Co., 

supra note 2; Vallejo & N. R.R. v. Home Say. Bank, supra note 2. 

4. East Bay Mun. Util. Dist. v. City of Lodi, 120 Cal. App. 740, 750-755, 

8 P.2d 532, 536-538 (1932)(conde~~ation of property already held for 
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public use); accord, Board of Educ. v. Baczewski, 340 Mich. 265, 65 

N.W.2d 810 (1954); see City of Los Angeles v. Pomeroy, 124 Cal. 597, 616, 

57 P. 585, 591 (1899)("probable necessity"); compare 69 OKLA. STAT. ANN. 

§ 46 (2) (Supp. 1967)("probable future needs"). 

5. See City of Los Angeles v. Pomeroy, supra note 4; San Diego Gas & Elec. 

Co. v. Lux Land Co., 194 Cal. App.2d 472, 480-481, 14 Cal. Rptr. 899, 

904-905 (1961); East Bay ~lw1. Util. Dist. v. City of Lodi, supra note 4; 

Hi5hway Research Board, National Research Council, Acquisition of Land 

for Future Highway Use xi (Special Report No. 27, 1957); compare State 

v. 0.62033 Acres of Land, 49 Del. 174, 112 A.2d 857 (1955); State Road 

Dep't v. Southland, Inc., 117 So.2d 512 (Fla. Dist. Ct. App. 1960); 

Board of Educ. v. Baczewski, supra note 4. 

6. Carlor Co. v. City of Miami, 62 So.2d 897 (Fla. 1953); State Road Dep't 

v. Southland, Inc., supra note 5. 

7. See City of Los Angeles v. Pomeroy, 124 Cal. 597, 616, 57 P. 585, 591 

(1899); State Road Dep't v. Southland, Inc., 117 So.2d 512 (Fla. Dist. 

Ct. App. 1960). 

8. See Central Pac. Ry v. Feldman, 152 Cal. 303, 309, 92 P. 849, 852 (1907); 

City of Los Angeles v. Pomeroy, supra note 7; Spring Valley Water Works 

v. Drinkhouse, 92 Cal. 528, 532, 28 P. 681, 682 (1891); Vallejo & N. 

R.R. v. Home Sav. Bank, 24 Cal. App. 166, 174, 140 P. 974, 978 (1914). 

9. CAL. CODE CIV. PROC. § 1238(3),(13),(17)(West Supp. 1967); CAL. STS. & 

HWYS. CODE § 104.6 (West Supp. 1967); CAL. WATER CODE §§ 258 (West Supp. 

1967), 11575.1 (West Supp. 1967); CAL. WATER CODE APP. § 60~5(5}(3 

West Legis. Servo 460 [1967]); see also CAL. GOVT. CODE §§ 7000-7001 

(West 1966); CAL. PUB. RES. CODE § 6808 (West 1956). 
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10. CAL. STS. & HWYS. CODE § 104.6 (West Supp. 1967); CAL. WATER CODE §§ 258 

(West Supp. 1967), 11575.1 (West Supp. 1967). 

11. CAL. WATER CODE APP. § 60-5(5)(3 West Legis. Serv. 460 (1967])· 

12. CAL. CODE ClV. PROC. § 1238 (3),(13),(17)(Tdest Supp. 1967). 

13. See State Road Dep't v. Southland, Inc.) 117 So.2d 512 (Fla. Dist. Ct. 

App. 1960); Highway Research Board, National Research Council, Acquisi

tion of Land for Future Highway Use ix- (Special Report No. 27, 1957). 

14. See notes 3 & 4 supra. 

15. See authorities cited in note 2 supra. 

16. People v. Chevalier, 52 Cal.2d 299, 307, 340 P.2d 598, 603 (1959); see 

Rindge Co. v. County of Los Angeles, 262 U.S. 700, 708-709 (1923) 

17. People v. Chevalier, supra note 16, at 304, 340 P.2d at 601. 

18. See People v. Superior Court, 68 Cal.2d 206, 436 P.2d 342, 65 Cal. Rptr. 

342 (1968). 

19. See notes 3 & 4 ~ and acccmpaQying text. 
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SETTING OF TIlE PROBLEM 

Th~ purchas~ of land by local govern
m,:!!tg will have to inc,rease heavily in the 
years to rome. A conservative estimate of 
expenditures for real cst.at" pla,,~.s the l1gure 
~t "h"lit 12 percent of the entin, projected 
c&vital hl1dgctg for state and lotal govern
ment". ThuR, expend;tur'"~ for land (~n<l 
~xi$ting gt:nH:ture.9j arc e..xpcrl-ed to come 
to Rbout $-1 biliion a year in the decade im-
mNJ;dcJyahead (P. 10). ' 

'J'htl incl'c""ed need -for public expenditure 
nn lanel will result partly from the large 
inCl'2aSC in the number of people in the 
cOllflLry, moni of whom will wish to live in 
dtie8. Population (,stimates by the Bureau 
of the Censll8 range from increases of some
where between 85 lInti 161 million peopl .. by 
the p~ar 2!lOO. This could eMily dOUble the 
urbanized aml. of the country (p. 10). 
Cone,~poHding increase:; will be required for 
new public fac:l1iti(,R just to In~dntujn the 
level of public services now ordinarily pro
vid,'d by stak and loe«l governments. But 
~tandHr'ds for urban ann state services are 
risinf" jllst ag aI''' all Mpects of the stand
ards of livin,c enjoyed by, the inhabitants of 
this ;ncrcosingly affluent society. Indeed, 
the sorls of ~crvices thilt l"equire relatively 
large nm;:)unt8 of land, such as recreation f 

schools. and transportation, tend to in
crease fa~tcr than most olh~r government 
servic-es. 
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These cxtensivA acquif:itiollS of land by 
public ~"U1.~~ji; will almost lrH:vituoly bt:: 
made at prices subject to fa giJb~t-anti~.il dfZ~ 

ing trend, This is indicated by the three 
nlajor studie::; reviewed in Cha.pter G, which 
showed ~verage rate':) of rise in land llrkc1:l. 
of 8. 10, and 10 percent lIfT .rei'], nl~pe(~~ 

tivelYI for t.ht~ years 1946 to 1964, 1 ~H~O to 
1962, and 1960 tu 19M. 

In the fa.ce of these implaeabk trends, 
bow can local govcrnment:l contrive to ac
quire efficiently the propr,rties that they 
win need as 3tteM for the f.el'vices they will 
pro\'ide I Clearly if they wait until tn" bnd 
must be put to usc, the moet appropriate, 
properties will have been pl'ccmptcd by 
the very privf.te development thaI: created 
the need for the additional government 
5el'vices. 1\Ioreovel', whn.t'Jvur Edtes urc eVtm· 
tuaJly acquired, it is likdy that till' cost 
will be much higher than if they had been 
bought earlier. 

One anSWCl' to the dilemma is to p.n!ici
pate the need for land and pUTchp.8e it jll 
advance. The importance of this approach 
has been recognized by the fc{!r.ral !«(\vem
mont in sever81 re''''I1! piece, of !pgiHlation. 
They aim to aid iocnl govcrnn'H::nts to ac
quir!' Ian" in advance for \liFe in recreation, 
airportsJ urhan renev,la~ and otlwr purposes. 

A number of local w'vcrnmente have 
themselves begun to aequir~ land befor~ it is 
adually n'!edcd. The l'~s111L~ of [, question. 
naire &urvey (reported in Cha.pte.t' ~f suggest 
that somewhat lest; than 30 psn~e'lit of the 
cities of OWl' 50,000 inhabitant, in the 
United States carryon some sort nf advance 
acquisition activity. Hcwever, the pror,rrt;n~ 
tend to be zmaH---typicallJ' l~"s than six 
acquisitions per yeal'. Schw)}s and park~ nre 
the most usual purpoRes for which citif'" 
acquired property in »dvancc f though other 
specific fut.ure f;1cilitiez wef(~ sometimes 
covered. NQ large .... scnle plan~'i fOl" i nthwncin~f 
orderly land devdopment ~'€re f('pm'ted. 

The Eur~)p{'an picture of adVRtlt:(~ kmd 
acquisition by governments ie quile dUrer
cnt. }lany {"Otmtric8 in E~u:rope havr: at~tiv(! 

policies for R<,.quL·ing- undeveloped lanri in 
order to control the pattern ~f urban ext",,· 

4 

"ion. Of these Stockholm, where lUnch of the 
land 5urrDunding the central city was ac
Guin~d {\3rly in the century, is the nlost 
famolls exam pie (see Chapter 9). 

THE VALUE or ADYANCK LAND 
ACQUrSITION 
TO LOCAL GOVERNMENTS 

Though the records afC sparse, advance 
land acquisition in this country seems capa
ble of producing good results, For example, 
two <''ISO "iudies of advance Rcquisition pro
grams, Oil which Chapters 7 and 8 report, 
illustrate what can be accomplished. 
For l\. sample of 17 school Rites acquired 
in adwmce of need by Montgomery County, 
Maryland, the average dollar saving has 
been $50,000 per site after all costs have 
been taken into account. Of a sample of 
21 sitc~ which Richmond, Virginia has ac
quired in advance for expre~.swaY8, street 
widcnings and school additions, the aver
age saving (after an allowance for mistaken 
expectation") was $32,000 per site. In addi
tion to the dollar sllvings there were other 
benefits that in some cases were more im
pOl'lant than the dollar-measured benefits, 
[n Montgomery County the program makes 
it possible to get the sites begt suited for 
schools before private development fore
c\o8es the opportunity, And in Richmond, 
advance land acquisition haH strengthened 
and has kcome an integral part of 
the planning process, enabling the city to 
make long range plans for its fnture con
struction projects with the knowledge that 
the neeessa,'y git;);! will not be put to some 
inc(,mpatiblc use in the interim. 

WEIGHING THE ADVANTAGES AND 
D1SAO'VA:-;TAGliS OF ACQUIRING 
I,AND IN ADVANCE 

A major purpOHe of this study is to pro
vidE a framework for considering both the 
benefit!; and th~ ~osts to the public of 
Lcqui:dng laud in 'ftdv1\nce of need, '·Rene
fit'" ,.hould be regarded as any advantage 
and "costs" as any disad\lantage regardless 
of how ad(·quately they can be' evaluated, 
Actu~iJy. most of the costs and a 8ubstan-



tial }l.3.:rt of the rwnefd:s of ndv~m(,"t"': a('i.J~li~ 

aition c.an be Iner~Sl1 j'pd in ddi<.~rs, st )eClt.;L 

in an approxim:~> r:lshwu, ':tnd y,'fi...:n' th!.;.:; 
is. pos.'3ible it has bpcn d~}l}(~. But f,(:v;jra.l of 
the benefits l1.rc- hard to qw·mtity; Ihcsr n1ti~t. 
nevertheless j be weighed itt onlt-"r to xrrivc 
at Ii judgment. ''''hat itre Hw t-,;cnd;is of ad
vance land u~qljisiti()n? Ant": \\,'hnt nre tbt' 
costs? 

IIow benefits ~houlcl be tnc(lf!un::d b eon
ting€nt on whether or not land th"t hag 
lK,en f,urchased in advaHc~ can be: sok1 08 

readily as it is bought. Land Rhouhl, of 
course, be sold if it bccQme.s evident that it 
will not ~ needed fnr it::; intpndt~d vl' ;:1 tllJ.h
siiiute p:B'pose, But it should also be sold 
if it turns out that othel' ~q:Jally lleroptable 
properties becomes available at a lowe,' tos!., 
How cost should be def.ned is indicated b;{ 
examininl' the benefits of a.dvancc ae .. 
quisitioll, However, these benefits wouid 
need to be defin~d diffel'(mtly were it llot for 
the Rssumption, which is made throughout 
this study, that sales arc made if and 
when they should be, 

1. Fore .• talling pTioe rises, A maj{)r bene
fit is the saving to the loeal government 
when land is bought early und prices 3ub8~
quently rise. Savings oecur DDt only be
cause of the genera] upward trel1d 1:1 the 
price of land, but also becl<l\sc land prir:cs 
commonly jump during cODven,ion from ru
ral to urban use. For areas in the pat.h of 
urban extension, this saving alone wi!! 
often outweigh all COB! of the adva.nce 
acquisition. (The Montgomery County pro
gram is a case in point.) 

2. Getting the "best Itit.e." "Obtaining th~ 
best location" was the most usual reason 
designated lIB "most important" by cities 
reporting on their advance a(~luisiticn pro
grams. 

Some sitos are typically much better 
suited to a particular public purpose than 
are others. Adv'ance acquiAition CHn make it 
pos.~ib!e to acquire these best sites for a 
school, a pal-k, or whatever, before private 
development has greatly incrcasecl their 
cost. Indeed, were it not for the rig'ht of 
eminent domain, prh,ltte ()evdopmt~l!t might 
entirely bar many dm'eloped properties 

from suL~;0f.l.u(:nt public ~.i.'H:. But even 
thoup;h f~(lv('rnrnentR CiiIl C0H(icrnn hll~d, they 
m'i.'1-t P;{y to .fc'Iujr(: it 2UJ pay to ar:qui.r{~ 

;JHd dc!.uo!l:slt Hl:Y lH'W ttfnstructioll thHt 
L;);.;. tn~.;(;n pliH'.e: it! <lddilio!l, rp'~{lt.ation prou·· 
i(;nt:..; llnd polit-k;d i;(nbarras::nlCHt nlUY en~ 

f,U·.' Adv~H'i.'t acqui:.:.itiun forestalls th('.se 
~tddjUOtlal (',o~;ts .and ther·tby lnnkes it POS4 

s)bl~ ttl arquir€' Hl'..ei3t "iteH" ':It a cost which 
'is ,ftd\'anU~h-COtlS in vje~,v (.1f the capacity of 
the land to provide the government service 
for which it is d~sirwL 

:;. 1r.IT'"!·ovMnr"nt in the pnUern of related. 
htnd uses. Advancp.- .r,-cqnisition can encour~ 
age rl~sir~d private land development by 
off"r1ng' llracticaJ evidence of inter,ded fu
ture provi;;ion of public fadlitieij lIU(\ serv
ices, This will act to strengt.hen the plan
nin!: proc,~ss of the local government. and 
to reduce th~ uncertainty attached to other 
publk Rnd private investment decisions 
which !Ire affected by the IDeation of future 
public faciJjtie~,. 'I'his is. of course, a very 
dimcult benefit to evaluate, and n.quires 
considHabb judgment as to its importance 
in dilIerent ciJ'('.umstances. 

.t, Improved p1'occdwes for site selce
iwn. A probable benefit from undertaking 
a program of advance acquisition is an im .. 
prQvement in the procedures of selecting 
sites for public facilities. There i8 more 
time to study site requirements if selection 
is made in advance, and there is more. oppor. 
tunity for coordinp.ting the selection of sites 
of all public facilities. 

5. Return on tempora·l'Y use. Land being 
held ror future USe can produce income 
while it is heinz held, or can serve aome 
useful public purpose. 

Of tbis list of benefits, numbers 1 Rnd 5 
ure readily subject to dollar measures, 
white numbers 3 and ,lafC !llmost impossible 
to value ill dollars and number 2 is inter
mediate, 'Thus. ihe advantage of !lny par
ticular advance acquisition i8 lik.!ly to 
consist of a combination of both dollar. 
mea,;uralJle ,md intangible benefits. 

The prinCiples for measllring benefits num
be,'" 1 and 2 are diflieult to summarize. Suf· 
flCe it. to say that theil' sum is a function of 
the rliirerence between what is paid for 1\ 
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property :mc1 vy hat the govcn1m~nt wun1cl b0 
wining to ;yl:' :-~'~_ t~}0 tilllC the PITilJcrt.}" j~. +0 

be put to usc. H{}\\-I';:VE'f, t.hf: !n;:lr1-:cr PrJ::!''': Li 

the lRnd at that {bh~ pr-o\,idf-;5l. ~l. lI.o-or bf;!{iW 

which the beuDtH eannot f aH, proyiding, 
of cours~, sale is !mirnpe-£kd, Th£! deter
min.ants. of what gov(,fnn1cnts ohou id ije 
wining to pay ~trD discuss\..'d in Ch{:qAl,~r it 

"'rhe rost.8 of advanc·c ac'!u i~iUon, on the 
other hand, 8.rD um.w.lly amBnabie to doH?.}' 
measur€Jn€nt. ri'hey ar{~: 

1. Cust of (xtli(tai. The rnoney hi '~'t.oSl-Cil b 
land sometirne~ neBd~ tu be h(trrowf"d 
and therefore invl)lYc~ an intercst co,-"t. But 
even if n101H~Y js available without n{!w b()r~ 
rowjngj there if a(~tuaHy H Cj(.;t. of ty tnt it U1) 

in land: the oonm1t of oth4-:I' UI1CS to which 
it could be put must !-'" given up, This "op. 
portunity co~t" lA also nv~asurerJ by the 
interest rate. \Vhen thE' 1(1('~1 gOVcrJ1mf'ut 
can borrow addiHonai funds with Gut imp:rir
ing its credit. ratinITf a good C&He can be 
made for using the borrowing rfltf~ on 
munidprtl bonds as the l'()st of capital ttn.t 
is tied up by the advance land :wquisitioll, 

2. Lo~t property iU.TeB. Sinee arlvanc(~ land 
acquisition removes prope~ __ t~' fron-1 tbc trLX 

roUs1 the Inca] government lop,es <:t Rt,re~jr.n of 
property taxes that wr)Uld be paid if the 
land wet'c left in pr;vd;; o,,:ner8ilip until 
the time of actual "."eu, The, size of the 
foregone taxes depend~, of C<)Ul'se, on the 
property t.tlX ratc. But it also (h::"penr.l~ en the 
assessed valuation that Ie approp~iak If 
no prhratc construction is pl'Pvented by the 
8.cquisitiol1J the as.s~s3(>d vajue 0i the 0xIst
iog properly can br, IIENl, though it should 
be adjusted fo)' an exp€ekd rise in property 
values, If the advance Requisition preVe!ll;:.< 
new priV!lt~ construction whkh would 
otherwise have t"ken plp.ee, th<, tax los~ on 
the new improvemclOts must also h<l r.onald. 
ered, unless then, is rea~on to believe that 
the improvemellts would simplY be dis
placed to another part of tr.c munkipality. 

3, Mai1.q.ge-uu~nt e~n)d1.LI$3, 'fhf'n:~ are nd
ministrrdive expem:,,-es associated with run
ning an advltncc aequiAition progr:;.m Most 
of these tenl~ to be of nn over-heRd ·.rariety. 
They inclllde the eXllell~e A ongoing 
acquisiU'ln planning (md the general provi. 

t.,inn:~ for lila)).rwi111~ at~quired. pl'ope:rty. In 
.:l!'C~l "'. v,'hc-l'~~ UVTe ~:-:. aJl'Gvl.'1 n planning 
(H"g,iniZ;tl inn ;Uil1 re~d estatf'- department, 
thi~; );> prohabls- not a iarr,e co~t, but in 
smaHI.1r comnmniti(>s it may be more of a 
prnbkm. 

TilE DEGISIO?>i TO ACOUlRE 
The rnajo~' bencftl3 of ,~cquiring' Jand in 

adv:--m_ee must in some s.en~~~ h€ added to~ 
bethel' lind Uw eost~ cubtl'acted in ordei' to 
judge the net advantage or disadvantage 
anti, thcrcb,,<, wh~ther the particular ad
vance- acqulRltion is worth undertaking. 
tTlw al1aiysi;Q (:vnccntrates l of course, only 
on ,he matter of the advantage of acquir
ing- land in (rl!-v2'IJ.Ce and a!?~umcg that un 
exprctr>rl need for land has heen est.~bll8hed. 

"Preselll 'Vnl"e"." One technical prob. 
lem ji~ encountered immC:'diately: only comE 
parable thing'S can be lidded, and a benefit 
that will be !'ccehred, or a cos.t incurred, in 
the future is not comparable to one received 
today. The benefit is less valuable if it is 
put. otT since it will be enjoyed for fewer 
y"ar", The f"ture cost is less burdensome 
31n('~ the reso'tfrces eun be put to other uses 
in ttw meantirrH.o" 

In connc"tion with advance acquisition, 
both costs and benefits occur at different 
timeR and to put them all on a comparable 
bllSis it is necessary to convert each to a 
,.illg1c point ill tirn~-thc time when the de. 
cision mur,t b" marle, This can be done by 
tieing the well known technique of the dis. 
C',Otrnthlg' method appropriate to converting: 
every cost and i2very bcneflt to its (lprcseflt 
value," Thull, the bc"efit of appreciation in 
the value or property is felt at the time 
fhat the property is put to use (had it not 
h("«fI pought in acivance, one would hfLve had 
to p~y more fur it at that time), If, say, 
$lO,OfJO is paid for \lInd to be used in ten 
yenr" at which time it is expected to 
be worth $18,000, the benefit today is not 
$8,WIO. but the f,Um thr.t would have to be 
invest.{;ci today to li'''W to $8,000 ten years 
henc", At RLY discount rate scleded, the 
pres.;nt value of a benefit received 01' cost 
inclJiTed in un,' 1'u ture year can be 
looked "1' in stRndard m"thematical tubles. 
To illustrate, i r the annual cost of waiting 
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is pu~ at 4 percent, the benefit from a GO liar 
received five years: bt;;nr.c j~ \vorth torl.l,}' 82 
cents. If it wel'e recelved ten yt'hl'S hene(~, 

it would be wOl-tL '::[j. eents toJny; thns, th0 
present valul' of the $8,OO() "pprcc,atioTI is 
$5.400. Similarly. a cost done doll'-lr in
curred ten years hence hurtr{ only 68 (~nLs 
worth if the advantage OJ wt,itin;: (the 
earnings of the doBar in tb:;: rllf'iH"!Ume) hl 
put lIt 4 percent. How this printiple is 
appUed to the costs and u('.n,=tiL" ()f adVatH~e 
acquisition is described in a gen~~ral way in 
Chapter 3 and examined in more dei".il ill 
Chapters 4 and Ii. 

Uncert,,;nty in EsNmati;r.g Costs and 
Benefits. Granted then that all cost." and 
benefits have to be converted to their pre~'!nt 
values there still remains the probiem of 
arriving at an estimate of what they are 
expected to be. For the major tost5). tbe e~tj·· 
rnntes are straightforw::lt'd .since t.ax rate3 
and the appropriate i!1ter~8t cost e·ln be 
determined with reasonable collfidcllC~. For 
benefits, estimation is often more difficult, 
Does it seem likely that lanel pric(;s will rige 
and. roughly. how fast? How much more 
productive is <I site that (:"n be acquired 
now but would probably L", unavailable in 
later years? Questions of thig gMt ""cd to 
be answered. Chapter 6 exmni!)(," the eil'
eumstances in which answ~r::1 lImy be D101"C 
confident or less Nlll1rlenL 1"0" some oO'-(S of 
benefits. such as impro\'(.,d planning and se
lection procedures, dollar value esLimfCtes, 
however vague, are viriual1,' jmp(!"~ible; 

nevertheless. they must not be ignwed. 
Judging the Nd A,dViwt"ge. Expected 

cosu, then are rclativdy measul'abk~ and 
sure; expected benefits tall rang:", from 
measurable and ~ur" ihrr;ugh various de
greES of mcasurnbility and probability. This 
suggests a procedure of ~ ... ajuati(jn. 

Say costs come to about I; p€rccllt a year 
(4 percent interest and 2 percent tax). Then 
if prices can be quite confJ<lentiy pr,"dideJ 
to rise at least at thi8 rat<., (Min Montgom
ery County). or when the co,t of ';('moHsh
ing new constructivn would bring the pric", 
rise well over tlle 6 l)€rc('nt. Hgurc (fI;$ in 
Richmond), advallc{' acquisition. h dearly 
worthwhile. The benefit or !Jetter ~ites. im· 

proved ]J;~mlling, nnd the likl?: are RiJn:'l' . .' an 
addh,j(ma.l bonus. At other tirHes, ullC'-erlainty 
1tbout the 1.".Ol1~·;~C <)1 pdu:s \'\<il1 imply that 
t.he bendlt of t11~~ bc~t ~ite n~i."d.q in L~ eval
uateu, aHJdt l";)ughl:r, tn decid.:! whether 
b£'aefiLs ina)' be f!'xpcctf.~d to. execed a 6 per'~ 
!;Cl.nt r;1:tc:. p.n,,!og-onsly, under still othCl~ dr~ 
('Un-iBt(t,:h~£,~ inkuJgibl..-:: Lenetlt5 may lleed to 
t·e {'.uf:f.::lulJy c:\'alm.ltr·d. 

The nnalysis im~)11cH that good ct'crage 
resuIts RI'C easi(:t to arhievc than are clear 
uenEfit:=< in eaeh undertaking, At best. the 
rho nr.{'s of wh~l.t wiH occur ctm be evalu ... 
at.cci, t)t.1~ unph:dictn.b?e o~cu.!'renee3 win in· 
('vitaL-Iy inf1ucnc(~. til(! actual outcome. This 
f.a.rt carries an iJnporbnt message about 
ho\v tG org'anizc ~n UdV:HiCf? acquisition pro~ 
grl!m. 

ADr..HNISTERlNG ADVANCE ACQ1JlSI
TION 

SometirrH~s a larJ.;e a(;quisition must be 
viewed ail an entity. and acquisition is not 
j u"tified unless it seems clear that the most 
adverse rC8ulLl that are at all likely can be 
to:Nated. and the more likely ones clearly 
v,u\-"ant.lgeous. 

Pooled P""'{lTIJ.ms. But for many Mrts of 
ac.;uiBition problems the work should he set 
up so that (waagc result.s dictate the suc
ce83 s·f the program. To this end it is im~ 
p')rtant to consoHd~l.tc acquisition of as 
many kil1d~ of sites a~ p05sible in one de
partment. As previously mentioned, it i~ 

also essential that the d',purtment be free 
to sei! prol.erties when they turn out not to 
be needed. or when cheaper or more suitable 
alternatives b(!e(Jmt! avaiJable~ 

Oth81- Guides. l'n)Pcr administration can 
provide other ways of reducing the risk of 
adverse re~ult~. They ate discussed at the 
end of ChapIRr 10. The ways include proper 
HCcoiPILng .syst~ms? interd~p~ll'tmental in· 
for-nwtion ~~ystmns. and seledion uf appro
pl'ialB t"chliiqueR of rescl'ving land. Finally. 
re:;ults can be impro\'ed through coopera
tion nmong lOCH! gov(>rnments and by utili~ 
zaUon Dr the pw~'\'CrR of the federal govel'n· 
men! to bring a wiJ"l' f,·amewerk to bear 
on the dr.fmitiQn and pursuit of pubBc 8d~ 
vanlage from anticipntjng the need for 
lauiL 
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I. INTRODUCTION 

When the Slale of I"lorida Of a political subdivision thereof proposc's 
highways, parks, Of otller public IIses requiring acquisition of pl"i\'llte land, 
the practice today is to immediately condemn the land if funds have been 
appropriated. In cases where lhe land will not be devoted imml"l.lintcly 
to the public w;e, either the condemnor must wail until the needed funds 
have bec~ appropriated, dming which time the land will oft~n be devel
oped;' or, if funds arc available," tIle lnnd will be condemned immedialely 
although it may not be devoted to the public usc for several years.- In 

iii Editor .. jn4Cbitf, lhdvcrsll:y (lJ J/ia,ui Low RtOJkwi Student Instructor, Legal 
R .... rch and WrWr.; I .nd 1I. 

I. R«cnt fn!itilhCC:S ha\'c OCCUflCd itl South :FJorlda. l~atl Crook!;, Hi:lJ~:l.b .r:Dtlillg (On· 
lullant~ po!lll-cd out lh~lt the al)' W;)S JC"gally IIn3bh~ to rl"f\;t", the s:rantil'i~ of biji1dblg 
pcrmiLs tor the constructiuh Crl warcboulKil an fl:lnd lhal is sl3ted for highway ri;ht~of.wn.y 
purposes:, 

Mttro officials sa.y tile: rle,p-I fll:> 3 IltlUcrn 011:110<1 trilJlsactinns in UiallC':!'h whid, h.:l\~ 
C'OJt taxpayers lhous:!nm of c:~lr.'1. doll,u, for the Mquj~Lion 01 recently irupnw\.'d 
,Igbl of ''''Y I,nd, 

'I1ae Mia.nti Hcr.ald. ::S-ov. 29, 1968, I 1>, at I, rnb. 6·-8. 
2 •. Funds lor ath'an(l.o.rJ a.c:quM!kl1ts 3re "cry 1imhoo, when tllcy C'xUil at aU. Fur ~xilmp1c, 

In Dade County, for the f1!cat )·cu.r 19£19. the HI~.hwa)' Dcp:utmcnt hilS ken bf\rfgdcd 
$75poo for an projects; onl}' wJlat is Jdt alter imm«.liilt.c. IirQj~t! are I1mmccd cnn be used 
for advanred acqtis(tioh3, Intcf\'jiiw witb Charles Crumpton, As..e.i$tant DirC'Clor of the 
Metropolitan Dade Conn!}, Planning nr~rtmcntj in. :\fiami, Ikc. 31, 1968. 

For parks and rccn::.tion a'l' ... 'tL!, tbert arc no fund" at aU bu(ij;C'led flOr advanced 
acquisitions lor Dade CQ:mty in the thea! year 1969. ltltcryiew 'io\'ith Robert Pcrkir..s, ellief of 
PJanning and Pros:ratllming, "'1ctrop(ltilan D:.ldc COUlll)' Pal'k and RL?c;C'~tion Ikpartmcnt, 
in Viami, ~(. Jl, 190),. 

, 3. }'or au~bf)l'i'y 'ltl" luch adrant.1."<:T acquWUon SUI t.(., Carlot Co, \'. City of Miami. 
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the latter alternath'e, during the time which elapses before the land is 
actually developed for the public use, the private use to which the land 
was put ceases, and the economic beneflt--profit tn the land-owner, tali: 
revenue to the slate, and the lund's output for society-is lost. 

The purpose of this article is to show that through a modem method 
of property acquisition-spcciftcally, through acquisition of the develop
ment rights of land-both the prob1cm of increased condcmnation ex
penses caused by development of the land to be condemned and the prob
lem of the three-fold 'economic loss described above enn be avoided. 

It must be pointed ont, however, that a landowner's right to dc\'elop 
his land to its most profitable use is basic to the concept of land owner
ship. It is constitutionally protected.' Yet it is subject to Iimitationj l and 
the constitutional protection which it receives, as a property interest, is 
that a taking of the land mllst be based on a pl'oper esertion of the police 
power and must be one for which just compensatioll is made." The COII

cept of development right acquisition is based on the recognition of this 
right, and further, on the recognition that a landowner's interest in ,de
veloping his land is a severable component of his entire in.tercst in, and 
therefore of, the value of the land. As such, it is subject to acquisition 
by the stRtC', through condelTIllation, ron~xa!l1plc. The following example 
will demonstrate how such acqui!.ition might occur; . 

A owns an omnge grove through which a highway is planned. 
The value of the land as an orange gl'tl\'C is $2,000 per acre. Yet 
the fnir markl,l value of the hmd is $4,500 per acre because it 
could be developed into a honsing subdivision. 

Under methods prescntly existing, if the Stale Ro.1d Department 
does not have immediatc funds to condemn the I<md, it might well have 
to condemn the land after housing has been constructed on it, obviously 
at amounts greater than $4,500 per acre. Yet if it has sufr,cient funds to 
condemn the land at $4,500 pCI' acre, the economic benefit 01 A's income, 
the statc's tax revenues from the land, and the income from oranges oth
erwise produced will be lost during the time that would elapse before the 
highway could be constructed. 

---_._-::------::- -'~=-

6Z Sold 891 (Fla. 1953); Slate Road Ikl'l. v. Soulhlaod, Inc., 111 So,ld Sll (Fla. 1st Di;t. 
1900), Ind authorit)' (ont:tincd therein . 

•. Gtn.-ernmC!ntal .dfon in tbe {ofm of fC'~ulatiOi'l which is so onerous .as to corulltu'e 
• tokio" constitutionally "qui"" «Jmpc.m;on. S" Goldblatt ,'. lJ.mJ15lcad, 369 U.s. 590 
(1961), and .~Ihorily <1led In 26 A". Ju" ld E,.i.",,/ 1/omoi" t 157 (1966). 

For example! 1n.tc:fcfcncc with the rlsbt to rlcv('lop land py erccling billboards h:15 been 
held unreasonable and invalid, :as not bting ncte'W\ry to the bt.eJth j safety, and wdbre of 
the atate or community. and lherc!ol'c a taking of private property for public: usc without 
(a'upcnutloll. "ode .. on v. Shaddfar<!, 74 FI,. 36, 15 So. 343 (191); '" oIs. Annot., 11 
AL.II. 469 (1931); Annot. 58 A.t.R2d 1318 (19.18). 

.5. FDr eumpteJ in the area of billboard construc,ion (&~t note 3 :wptQ), rrg.ubUllSlS as 
to size .and bcigbt. manner of constru-ctioD, lind m3Int~n:wce \lilU be ulllle'kl if they tend to 
protect pubUt safety. he:lhh, rnorals1 or asencrol weUare. Set. SL. Louis Posh'. Adv. Co. Y. 

St. LouIs, 249 US. 269 (1918), .cd {'nJ:"'Uy J A>r, Ju •• 2d Ad.ora'/"K ! 14 (1%2). 
6. Sr., .-t., Del>;w ... , t. '" W,R.R. ,'. Town 01 Morro,own, 21~ U's,182 (1928). 



c 

, . 

c 

1969) ACQUISITION OF DllVliLOPJ11ENT RIGIITS 349 

A. development rigbt acquisition act presents a much better alterna
tive. 1'1rst, the development right value of A's property would bave to be 
computed; it would be tbe difference between tbe value of the land at its 
present usc ($2,000 per acre) and the value 01 the land if developed 
($4,509· per acre), or $2,500 per acre. Secondly, it is this development 
rigbt value component of A's interest in bis property which sbould be tbe 
subject of immediate acquisition. After such acquisition, II could ron
tinue to produce oranges on his land, profiting and paying taxes as 
ill the past, or he could sen tbe interest which he retained. Finally, when 
tbe State Road Department is ready to. begin road construction, it could 
condemn the remaining interest in the land and acquire it at its curfent 
value as an orange grove (perhaps more, or less, than the $2,000 per 
acre value which existed at the time of the acquisition of the development 
use). Therefore, the economic losses of A, of the state, and of society 
would be avoided; the state wOllld not have had to risk the condemnation 
of developed land, and A will ba,·c been fully and fairly compensated. 

II. EXISTINC AUTHORITY FOR 1\ DEVRLOPMF.NT RIGHT 

ACQUISlTION STATU1'E 

, A. The Dcvrlopmwl Rig'" /Jllcrcst (IS a Severable 
Compant/lt of Vallie 

III the leading ca,e of Slit/on v. Frasier,' the legislature's power to 
determine the nature of the interest to be takcn through condemnation 
was recognized. The court said, 

['l']he legislature has full flOwer to determine the nature of 
the title to be acquired by the condemner [sic], since the cOIl~Li
tulion of this state places no limitation or restriction on the na
tute of the title to bnd5 which may be acquired by the process 
of eminent domain." . 

The Florida constitution similarly places no limitation or restriction 
on tbe nature of the title which may be acquired. In the sections which 
deal with eminent domnill,· the general terms of "property" and "private 
property" are IIsed. 

The Florida legislature bas exercised its power to determine tbe na
ture of the title to be aC{juircd and has progressively recognized different 
Interests. The 1irs! condemnation statute limited the right which could 
be taken to that of all easement, or right to use the property.'· Subse
quently, ]'Iorida's condemuation stah1tcs provided specifically for "an 
easement, an estate for years, or the fee simple title •.• "" or generally 

T. 183 K.n. 33, $25 P.ld 338 (1958). 
I. ltf. al .1, lI5!'.2d .1 346. 
9. f) ... CONIT. D.tC1 .. OF RIC"'. § 9, FLA. COXST. art. X f 6 (1968). 
)0. FlA. R~ •. STAT. I 1564 (lS91). 
11. FtA, STAT. I IJ.2G (1963). 
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"the particular right or estate in said property sought ..•. m. The cur
rent statutes refer simply to "tbe estate or interest in the property •.•• "18 

These statutes alone arc perhaps broad cllou"h to allow condemnation of 
the development right; in any case, they indicate the legislatme's recogni
tion that various interests in land can be acquired through eminent do
main. The development right is another such interest and component of 
value, and for the reasons mcntioneel shoulel be specifically recognized 
by statute to be subject to condemnation. 

B. General Precedent 

A development right acqui~ition act, entitled tile English Town and 
Country Act of 1947," has existed in England since shortly after World 
War II. It has been the menus by which the devc\opment rights to land 
have been expropriated with compensation, lraving the landowner with 
Ole right to use and enjoy the land subject to the government's right to 
keep the land undeveloped. 

In the United St .. \te~, similar r('suUs have been achieved through the 
use of the power to condellln casemcnL~. Development rights have, in 
effect, been taken by statutes wl,ich permit the slate or municipality to 
condemn casements" for purpose. such as to con~crve future rights of 
way and scenic casements for higlllvays," In the leading case of United 
Stales v. Causby," the conrt found thnt a flight casement had been 
taken (and ruled that comf>c!l,,~lioll was necessary). This type of taking 
not only condemns definite development rights but, in cases such as 
Causby, also takes the existing usc. 

Set·hack ordinanc~s, which necessarily restrict development rigbts, 
also bave been upheld.'" In one case a city was held to have the power 
to condemn interests in Mrips of land abuUing an avenue, thereby re
stricting the owner's usc to omampnlal courtyard purposes"" 

Easements restricting building heights similarly have been upheld 
(when compensation is given).o;) The Supreme Court of Minnesota has 
recognized tbat the concept of condemnation includes the taking of cer
tain development rights if the laking is for a public use.~1 The conrt 

12. rd. f )3,]2, 

13. i'J.A. SUT, II 73.021(3), 73.1Ql (1%1); '" abo I 74.061. 
14. 10 & 11 G<o. 6, c. 51. 
I!. E,g., FrA. ST.\T, I 73.20 (1963), 
16. E.g., WIS. STAT. ANN. I 84.09(1) (19;1). 
17. 328 U.S, 256 (1916). 
18. &" ',r" City of Miami v. Romer, 73 So,2d 285 (Fl •. 1954), .. h .... the courl .. ld 

that 1£ the ordinance is found to be a ",lid {'XoCrcL~ of the poJice power the qDe$tion ~IDI 
wbctht"r thct'c M.<; b«n lu!.'h a d~priv"tiQtn or a bC'n~fidal U$e as to ",mount to 01 compensable 
taking. ( 

19. I. ,. City of New York, 57 API>. Diy. 166, 6& N.Y's, 196, -IN ........ 161 N.Y. 
6Z4,6O N,E. 1108 (1901). 

20. Su, t.,.) Parker v. CQU'tmollw(;lltth, 118 ~:rass. 199J 59 N.E. 634 0900, Pipcr v. 
Ekern, 180 Wis. !M, 194 N,W. 159 (1923), 

21. SMe .. rd, Twin Cily llJdj;. & b,v. Co, ". Houghton, 144 Minh. I, 176 N.W. 1!9 
(1920). 
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defined the restriction on the land use as 1\ "taking,"" and upheld the 
condemnation statute which prohibited certain classes of buildings, on the 
ground that II taking to insure fit and hannoniolls surroundings was a 
taking for II public usc. 

C. Acquisition oj Development RiglJls tltrough 
OPen·Space LegislatilJn 

The Federal Housing Act of 1961" led the way, by providing federal 
assL~tallcc, to the condcmllatioll of land for the public needs of "necessary 
recreational, conservation, and scenic areas .' .. .' .... 

"Open-sp.1ce land" is defined in the act ns 

any undeveloped or predominantly ullclcvclo(X'd land in an ur
ban area which has value for (A) park and recreational pur
poses, (ll) conservation of land and other natural resources, or 
(C) hbtoric or scenic purpos~s." 

Since the lam) is in an urban area and it is "undeveloped" or "pre. 
dominantly ul1dcvclopcu," it is clear that its greatest component of value 
Is tllC developmcnt right. The tCfmiilOlogy used in the act h broad enough 
to encomp..1ss the acquisition of the development right (so long as it is 
not acquired only for a period of years), as section 1500a provides that 
the Home Fin;lllce :\dministrator is authorized "to help finance the acqui
sition of title to, or other perlllont'llt itllcrests in, SUell land." (Emphasis 
added.) 

States have enacted open-sp..1CC legislation in response to the federal 
act." The Jnnr.nagc l'cgarding the interest acquirable usually is broad 
enough to encompass the acquisition of the dC\'c!opmcnt right. The fol
lowing excerpt from the California act is typical: 

[AJny country or dty may acquire, by purchase, gift, grant, 
bequest, devise, lease or otherwise, and through the expenditure 
of public funds, the fec or ony lesser interest or right in real 
property in order 10 preserve, throllgh limt'latioll oj their future 
lIse, open spaces and areas for public use and enjoyment."' 

The New Jersey act specifically provided for what would be con· 
sidered the ncquisilioD of the development right. Consistent with the 
American trend it is termed a "conservation easemcnt," as contrasted 
with the English method digcussed under section II il, above. The act 
provides: 

~~. /d. at 1, 176 N,W. 160. 
U. II 101.1()(i, 75 SmT. 185 (1961), 42 llS,C,A. II 1500-1500(,) (Eupp. 1961). 
24. ld. I ISOO{b). 
2S. Id. I 1500(,). 
26. &0, '.c., CAT" Gov'T COOt II 6950·54; FLA. St.". i 193,202 (1%l); MD. A" ... C""" 

art. 66C; I 351 A (Supp. 19(0); NJ, STAT. AN:<. f !3:SA t. SA-IS (1961); N.Y. MUNIC. 
LAw I 247 (Stipp. 1961). 

n. CAt. Gov'T COIlE I MIO (,mph";, added). 



c 

c 

352 UNIVERSITY OF MIAMI LAW RIWIEW [VOL. XXIII 

Without limitation 01 the definition 01 "lands" herein, the com
missioner may acquire, or approve grants to assist a local unit 
to acquire: .•. (b) an interest or right cOllsisting, in whole or 
in part, of a restriction on the IISC oj lalld by others il/el1/dillg 
O'lllllcrs of other Interests t}rcrcill .•. f' 

If the commissioner were to acquire the development right, the interest 
acquired would be a restriction on the usc of the owner 01 the fee, who 
faUs within the statute. 

Florida presently has a Jlrogre.~sive act, discussed below,'· whereby 
open space may be set aside for recreational or park land purposcs.:IO 
This statute is based upon a landowner's taking the initiativc to convcy 
development rights to the governing board of any cOIlnty of this state 
In exclJange for t.'\x assessment bcner'L~, rather than on the state's acquir
ing the development right through eminent domain. 

D. Tile Development Rig/It AcquisitioJl PtlWU by Implication 

Althougb the acquisition of development rights is perhaps the mo~t 
modern idea in the IaIV of property today, scvc"al established legal con
~epts seem to point in its direction to such an e.~lent as to imply all 
existence of the power. 

1. ADVANCED ACQUISITION 

Advanced acquisition, or condemnation for a future use, was recog
nized by the United States Supreme Court as carly as 1923 in the case 
of Rindge Co. 1'. Los Angeles COl/itt)'." Florida was one of the flISt states 
to accept the doctrine."' Six other states have similarly accepted it; 03 ill
deed, no state legislature which has considered It has rejected it. Under 
the doctrine, which will he discussed below in the light of the constitu
tional requirement of "necessity," a condemnor has the power to condemn 
property even though it will not be devoted to the public use until several 
years into the future." 

As was pointed out in tIle introduction to this paper, the economic 
beneftts to the individual, to the state, and to society in general arc USIlo 

~8. N.J, S"AT. ANN. § I3:M-1l (1961) (.mph .... added). 
~9. s.. distusslon under I IV(A) i"fra . 
.10. Fu. STAT. I 193.Z02(1) (1967). 
3!. 262 U.s. 700 (1923). For .no,her rocent f.deral cos<, , .. Cho"",an v. Publio Utility 

D"~ No. 1,367 F.2d 163 (9th CiT. )966). 
32. SCI dlscumon unde, § m(C) infra. 
33, Beny Y. Alabama Power Co., 257 Ala. 654, 60 SoJd 681 (1952); Slale .. 'd. Sharp 

y.0.62033 Acres cl Lond, 49 D.l. 114, 112 A.ld 851 (19lS); Pik. Counly Bd. 01 Education 
v. Ford, 219 S.W.2d 619 (La. App. 1"61), .ppli,.,ion dc.i,d, 25! La. 229, 203 S • .2d 558; 
Erwin: v. Miss. St.,tc Highway Comzn'nl 213 Miss: 895, 53 So.2d 52 (l952); State a: nt. 
Hunter v. Super. Ct. for Snohomish CO',nty, 34 Wa3h. 2d 214, 208 P.2d 806 (1949). 

34. Stven ye:u's wu upheld 1. Carlo, Co. v. CIty of Mu.ml, 62 S •. 2d 89' (Fla. 195), 
em. d •• lcd, 346 U.s. 861 (1966). 



c 

c 

c 

1969] ACQUISITION Of! DEVELOPMENT RIGlJTS 

aUy lost during the time which Ch1PSCS betweeJl condemnation and devel
opment of the land for public usc. It would certainly seem that since 
jurisdictions l':lve accepted the advanced acquisition concept with its in
herent economic loss wc~kness, they would be willing to accept a develop
ment right acquisition concept which would ultimately bl"ing about the 
same result hut without the economic los5 problem. 

A difference betweeJl the two concepts which might lead to criticism 
of the latter lics in the fart that clcveloprncnt right acquisition wlll prob
ably lead to morc conclcnmations for public needs than have previously 
been accepted under the case Jaw. Although this objection is dealt with in 
tile constitutional section below, it sccms that the public interest in avoid
ing t]le three-fold economic 105s, and tile public interest in long range 
pianning, would justify snch Ii result. It is also to be noted that the case 
law has not sct a limit, but has dealt with each case on its particular 
facts •. 

2. RESTRlCTlONS OF USE UNDER POLICE POWER 

Insofar as it limits the usc of land, the entire body 01 zoning law"" 
can be viewed as a type of development me acquisition. Allhough it is 
acquisition without compellsation, it is jl1s!ir,,:.ct when used as a lellitimate 
excrci~e of the police powers 01 the state, i.c" when it 15 done to promote 
p\lblic health, snfely, morals, or welfare." It is not suggested that the 
teTm "public welfare" should includc an avoidance of the economic loss 
that results without a development use acquisition act, so as to enabJe 
the state to condemn dCI'clopmcnt righfs without compcnsation under the 
police pOWN. llnf it i, to be pointed out that, even withemt compensation, 
the state dOl'S ba\'c the power to restrict the lise of land for the general 
wclfarc 01 the public. It serms 1I0t so great a step to recognition of the 
state power to restrict lanel to an existing usc by mcans of the compen
sated acquisition of developmcnt rights, in order to prevent public eco
nomic los~. 

III. CONSTITUTIONAL CONSII>ERA1'rONS 

~scus8ion of Florida law on the right to tak&--public 

use, necessity, deleg!l.tion of p01l8r, etc. CEltted.J 
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IV. METHODS OF ACQOIRING nn; DElmLOPMENT RIGHTS OF LAND 

A. Conveyance i1l Exclla/lge for Tax Benefits 

Under the prescnt Florida ~!atutc regarding outdoor recreational or 
park land," the owner or owners in fcc of land being used for outdoor 
recreational or park purposes may either convey the development rights 
of thei!· land or covenant for a term of not less than ten years that the 
land will not be used for any purpose other than outdoor or recreational 
pllTposes. The statute defines any covenant used to be one running 
with the land." 

In exchange for the giving up of the development right, the land
owner wi1l recei~'c as a tax benef,t the assessment of his land "as outdoor 
recrcationnl or park lands upon an acreage basis, so long as such lands 
are actually IIwd for mt!dom· recreational or park purposes."" The 
statute is explicit that "[i}n valuing such Jand for tax purposes, a1\ 
assessor or any taxing agency shall considcr no factors other than those 
relative to it$ value for the present lise ...• "" 

Beyond this tax incentive, there are other forces which may come 
into play to induce a landowner to give up development right. under 
this statute. For c.~amp!e, in cases where homc site.<; are to be sold at 
highcr prices hecatlsc they abut what the de\'c\oper promiscs will be a golf 
course, the purclmscrs can refusc to accept the developer's mere promise 
but may actually require him to convey development rights to the 
governing board of the county (or CO'fcnant not to develop the land). 

California has a similar statute whereby tax benefits can be derived 
by entering into use r~striclion agreements with governmental agencies. 
Under the stnttlte, the tax assc.%or is required to "consider the ereect upon 
value [of the land) of any cnror~cable restrictions to which the use of 
the land may be subjected."" These restrictions, the act provides, 

shall include but arc not neccr-sarily limited to zoning restric
tions limiting the usc of land and auy recl1rdcd contractual 
prl1visions limiting the use of lands entered into with a govern
mental agency pursuant (0 slate laws or applicable local ordi
nances.a• 

Maryland, too, has passed a tax credit provision for land determined 
to be open-space and 

79. /d. 
80. F .... StAT. f 193.202 (1967). 
81. F .... STAT. I 19l.202(6)(" (I9G)). 
82. Fu. STAT. t 193.202(3) (1961). 
83.111. 
84. CAr .• IbN. 4: TAX I 402.l (1967). 
15. Id. (.mpm.5is added). 
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lor· which the owner or precie<:cssor in title has permanently 
conveyed or assigned to the State or other designated govern
mental bodies an easement or interest in the land which limits 
the use thereof in such manner as to preserve its natural open 
character in perpetuity.'· 

361 

The tax credit can be up to 50% in some categories of open-space'" and 
up to 10070 in others." 

These statutes arc, of course, line as far as they go, but they are 
permissive rather tban mandatory. Clearly, when the state or a political 
subdivision thereof fmds it in the public inlrre,t to acquire development 
rights in order to prevent developmcnt iUlIrcas to be condemned, in order 
to avoid the economic lo~s incident to advanced acquisition, it must also 
have a development right acquisition statute under which to exercise 
eminent domain power in dealing with a I.1ndowner who is not willing to 
convey development rights in exchange for tax bencfits. 

B. COIII/cmllotioll oml Lease-Back 

The Model Eminent Domain Code Dralt"' provides a method by 
which, in effect, the development ri{:ht of land can be condemned. Sectioll 
311 of the Code, subsection A of which was used in part in the drafting 
of the Development Right Acquisition Act of 1969 (pl'Oposal), enables 
a governmental subdivision to acquire in advance land which will be 
dc\'otcd to a public lise "witllia a reasonable time." Before the land is 
clearcd for the public \1SC intended, it can be leased back to the prior 
owner or to someonc else if the prior ow ncr declincd the leasing right; 
The land therefore would not be \lnu~cd; and the prior economic benefit, 
not lost. Furthermorc, under suh~ctioll 311 C, the land would be subject 
to taxation. It is clear, too, that the problem 01 the possibility 01 increased 
acquisition costs at a later dalc is avoided. 

The major dHfcl'CllCC betwccll this method and lhe direct method 
of development right acquisition is that in the former the funds llccessary 
for advanced acquisition must be at hand, which funds, it was pointed 
oul,'o are often not available. In addition, all the responsibility can
occted with land ownership would rest on the state r(Ltllcr than on the 
private individual under tlle condemnation, I~ase·back method. 

The roHowing arc sallen! uspeds of the model code draft: 

A. Such governmental subdivision and agency which has been 
given the power of condcmnation by Jaw may, for projects or 
otherwise, which have been approved by the condemnor and by 
the governing body of the appropriate political entity, after 
a general plan has been adopted by said body, as the same may 

86.1 MD. A,·y. COIlE .rt. 81 f 1m (Cum. SUJlP. 1967). 
81. !d. § l1EI,). 
86. Id. i 12E(d).· 
89. ~ REAL PRD'""TY, Pxonm; & ·fRu .. J. J6S (1967). 
go, Set discU!siot1 In 1I1)te 2, s'lfrr<J. 
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be amended, acquire lands and interests therein in fee simple, or 
Jesser, in advance of the time of the adoption of a budget 
including such lands and interests. Such power may be exercised 
when,in the judgment of the condemnor, the public interest 
wiJI be served and economy effectuated by forestalling develop
ment of such land, which will entail greater acquisition costs at 
a later date, and when such exercise is determined to be neces
sary, convenient, and desirable. 
B. Upon such acquisition, the condemnor may iml)rove, usc, 
maintHin, or Jease such lands until tile same are required for 
public use. There may necessarily be a period of time between 
the acquisition of needed lands Hud the commencement of 
actual site clearance and the construction, but such fact shall 
not minimize the pUblic purpose of such acquisition, provided 
that it call be determined th..lt such lands will be used for the 
purpose for which they wcre acquired willlin !! reasonable time. 
C. The owner of slIch land at the time of acquisition under 
this section shall have the first right to enter into lease tllcreof 
with the condemnor mltil such land~ arc neeoed for public 
use. Any land so leased shaH be subject to gencml property 
taxation during the tCl'm of the lease. All rentals shan be 
credited to the project land acquisition account •... 
D. A condemnor with authority to acquire land under this sec
tion shall also have authority to dispose of land, or part of it, 
i! it determines there is no longer need for such property for 
prescnt or future purposcs and if the public interests will be 
best served by such di5position. III the event of disposition, first 
priority of rcpuTchnsc at all amount equivalent to the currcllt 
fair market value of the property shall be accorded to tile 
former owner for stich property. If such owner fails to re
purchase within a reasonable time, the land shall be advertised 
for public sale by sealed bids ano sold forth\,ith to the highest 
bidder. 

C. Development Rig/tt Acqllisilioll 

For the reaSOns given throughout this paper, it is apparent that 
public interest requires some means of acquiring the development right 
of land. The weaknesses or several available or suggested means have 
been demonstrated. It becomes clear that a statute providing a direct 
means of development right acquisition is needed. The concluding section 
of this paper presents the writer's proposal for such a statute. 

V. TIlE DEVELOPMENT RIGHT ACQUI~ITlON ACT OF 1969--A PROl>()SAL 

(to be a new chapter in Florida Statutes) 

Section 1 Short Tit/c.--
This act lIIay be ciled as the Development Rigkt Acqltis~ 

tioll Act of 1969. 
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Sectioll II Dcfillition.--
"Devc/opmcllt right," wllellever used as referred II) in this 

tlct, shall mean tile right of the {)lOller of the fee ilIlcresl in tile 
land to challge I;'e lise of tlze /olld from ils existing use to any 
other fiSC. 

SCCtiOl1 III Procedure.-
(1) TIle slate, I/;e gOVCTIlblg board 0/ any cOl/lily or allY 

IIltmicipality ill tltis state, or any otha govcmmcillal subdivision 
or agellcy leltie/l has beell given tlte perU/er 10 acquire properly by 
law 1IIay, for projects or othawisc which have been approved 
by the acquiriJlg body alld by the govert/illg body oj IIIe ap
propriale political elltity, afleT a gelleral plan fIas bee" adopted 
by said body, as lite same fIIay be amended, (lcquire Ilze dc
tlcwpmcut rigllt oj lallds tlterein, ill advance of the lillie oj tile 
adoptioJ/ of a blldget to fillauce tltc acquisitioll of the land 
ill fcc simplc, OJ· less, and tlte development thereof to a pllblic· 
pllrpose. SUefl p'mer may be exercised WI"'I, i1l tile judgmcllt 
0/ tIle acquiring body, file Pliblic illterest 11!ill be served atld 
ceol/omy effectuated by JOles/ailing acqllisitioll ill Icc simple, 
or less, and developme11t oj such lalld, wltich ·would ell/ail 
grealcJ' acqllisition costs at a lalcr dalc, 011<1 when SIIdl exercise 
;s dclcrmi/lcd to be lIecessary, cOJlvcnic1I1 alld desirable. Tlzis 
Qct is hi additioll 10 all ollter provisiolls of Florida law dealillg 
willi lIle acqlJisilioJJ 01 pl"lJPerly or allY dgllis 'hercill, ill whole 
or ill part. 

(2) lillie acquisilioll is /0 be lI,rOltgh IlIe cxen;!c of the 
power oj emilleill domaill, in addition to following Illc pro
cedure sct forti; ill ellaPlcr 72 of Florida Sta/ules, tfte 'Oll

dC1I!1Ior sf;oll sct forll. ill the pctition Illc followillg: 
(aJ 01/ cxplallalioll wily public ill/crcst ,·cquirer tlte acqui

sition of llie development right bcjore tfle !'mJ is to be ac
quired ill fcc simplc, or less. 

(b) a gelleral piau lor tlte development of tlte lalld IIlti
lilately to be acquired including tlw selthlg of a dale certuj" at 
which tim~ Ike IUlid loil! be COlldClJllled ;11 fcc simple, or less; 
in '/0 case sJ1Q1l Sl(cll a daie be morc tltalllcn (10) years after tile 
date oj I he cOlldc!Il1latiOll oj tile deve/opmelll riglit oj slIcll 
lalld. 

Comment: 

363 

This section is set up in two subsections to make clear tllC legislative 
intent that acquisition may be by means other than eminent domain 
proceedings, such as by purchase or gift. Subsection (2) requires in the 
case of eminent domain proceedings that the satisfaction of the public use 
or interest requirement discussed above" be shown in the petition itself. 

91. 2 .P.Et'.L PROPl'.'R'l''l} PJtOflA.U: &: l":RU;ST J. 36S (]967)~ 

. 9l. S" lip. 353·$7. 

J 
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Some of the langnage of subsection (1) was taken from subsection 311 A 
of the Model Eminent Domain Code Draft." 

Section IV Compellsation.-
(1) IV here tile development rig lIt oj land is acquired by 

means ot/ler tllall th,ough emillent domain proceedillgs, as by 
gilt or pllrchase, the land OlOlIcrs compCIIsatioll shaU be dclcr
milled by the agreemeJlt oj the parlies involvcd. 

(2) IVhere the dcve/opll/wi right 0/ IOlld is acquired 
tkroucl' emille"t domain P"occcdillgs, the proadure shall be ill 
accordance l~i!lt Cltapter 73 of Florida Sla/llles, and the 0111011111 
0/ full compcusaliOit shall be based 011 tile differellce be/ween 
Ihe foi, IllnJ'kct vallie of the lalld a1ld l{!C value oj lite lalid for 
the I/5C to u,lIicl, it !Vas devoted at tI,e lime 0/ tile acquisitioll. 

WI,CIl lI,e fee simple, or lesser illtcrcsl, is JlIbscquC/ltly 
condemlled, llle grail tor's compensation sflall be based Oil a (u(
retlt appraisal oj tile vallie oj tlte lalld at tIle lise permitted 0/ tile 
dale of tile subscqllmt acquisitloll. 

Comment: 

This section is designed to clarify the manner in whiclt compensa
tion shall be measured to comply with the full compensation requirement 
disclissed ahovl'." It is suggested tim! Chapter 73 of l"lorida Statutes be 
amended to clarify that "pl'OIX'rty," as used thNcin, is defined as property 
interest. . 

The seconel paragraph of subsection (2) is to emphasize that there 
will be at the lime of the condemnation of the fce simple, or kS5, a current 
appraisal of the land at the usc permitted after the condemnation of the 
developmcn t rigb t. 

Sectioll V Reconveyonce oj tkc development rigfll.--
(1) Tlte oumc, of II Ie land of wllieh tIle de~lclopmellt rigllt 

liaS beCII acqltired lI11dcr Illis act shall 110/ c/tange tlte lise of 
said laltd f)'om tlte lise existing at Ille lillie of the acqllisilion of 
tke developme1lt riclt/lOithout first ob/ail/ilig a w,iuCll inslrt/mellt 
from tfle body taltich lias acquired tile development rigftt, 'wldell 
;lISfrmncllt TC-COllve)'s all or pafl oj tke developuwlt right 
to said owner aud whiclJ ;ttstmmellt must be promplty recorded 
;n the saffle 1II01lller as 011)' otller illS/rumcllt affecting tile title 
to rcol estate. 

(2) No governmental body whick kolds title to a dcvdop
melle rigllJ pursuallt to tllis act sltaU C01lvey said dcvelopmcllt 
rig/It to any01IC other ilIa/! Ihe record kolder of tlte Icc simplc ill
lerest in tlte lalld to IV/lie/! tIle development riglzt at/ael,es, GIld 
the &01IllCY01l<:0 to said (J"J:mer 0/ tlte fee sllQll be made ollly aJter a 
dctermillatiOlI by said gO'IJcrmntlltal body thai melt cOllveyance 

93. Se. pp. 361-62. 
94. See pp. 351·58. 

J 
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would flOt adversely affect the illtcrest of tllc public. Seelio" 
125.35, Florida Statutes, shaill/ot apply to sl/d/ sales, Imt any 
govcrnmeutal body ;,.hiell luI.> acquired a developmcnt rigll/ pur
Sf/alit to this act shulljorllrJJil/, adopt appropriate regulatiolls 
alld procedures govcmiJig Ille dispositiOlI of lite same, Thtse reg
ulations alld proct'Jures shall provide the terms of the cOllve),
ance, il/eludil/g ti,e ((impel/salion to be paid by Ike grantee. No 
dc'Vcwjnllcld right shall be cOJlveyed by ally govcmmeliial body 
withollt first !wldillg a public hearillg alld IIl1less noticc of the 
proposed COIlVCYUIICC alld tim time alld place that tlte public 
hearing is to be IIeld. shalt be published ollce a week for 01. lcast 
two (2) ~Qccks ill SOme ue;usj!(/pcr of Ii""cral cilClllatiOIl in tile 
cOllllly involved prior 10 said "caril/g. 

Comment: 

36$ 

It should be noted that under subsection (2) the owner in fee of 
tlle land shall be required to cO!llpcns~te the governmental body ill the 
ClIse of a rc··ci!llvcyance 01 the development right. 

SectiOIl V I Taxation; assessllle/ll.-·-
AllY ialtd lI,e r/clocioPIIICllt r[gllt of wldcllitos beell acqllired 

shall flOt be exam pi from gClteral property taxatioll. hI 'Valuillg 
sllch /llJlds for lax pllrposes, (III assessor or allY taxilllt agcncy 
skall cOllsider 110 faclor olker tllall those relative 10 its valllc for 
tlte lise existing at lite tillle of lite ncquisition of the develop-
1iICllt right or, ill IIle cas" oj a rc-coll'ucyauce wlllrr sccliOil 4 
0/ tlte act, jor lite usc permilte,/ after s/le/; I·e-conveyallcc. 
Section VII Prevention oj 1[10,.1, alld i/,,.cparalJle injllry.-

Tlte body ,(,hich /Jas acquired Ihe dct.eiopmcnt rigltt slwU 
}lOve tlif PO'i<'Cf to file appropriute aclioll to pratlont 'waste or to 
enjoin ;I"i"cparab[c iI/jury wftich ,uill ajject tlte valuc 0/ lite land 
as it will be "sed when dc:ocIopcd to lfte lIUimate pllblic IISC, 
UI/less slIch waste or irreparable injury is tIccessarily jncidC!llal 
to Ihe usc permitted. 

SCCtiotl VI/I illler-l:o,lcTIII!1C/1tai agreements.-
In order to effec/uale aJl orderly exercise of power uuder 

litis scclif)lt, tlte agellcies elld SIIbdivisiollS of govcmmeul ac
corded SlIch po;;.'cr are QlllllOrizr-d to cltler illto agreemcllt with 
eaclt other, or 1,,11" tlte federal gOl'CfllJllCllt, respecting the 
finonciug, plawlillg, or acquisitioll oj properly Iweded for iutllre 
lIse, in order to jaeili/ale tlte gctlcral objec/hle oj a reasollablc 
program of acquisition oj laud for flltw'e use. 

Sectioll IX Effective Dale .. -·· 
7'ltis ael will be eUecti';}, immediately uP(Jll becoming law. 



COMMITTEE PRINT NO. 8 

ADVANCE ACQUISITION OF HIGHWAY 
RIGHTS-OF·WAY STUDY 

A STUDY TRANSMITTED BY THE SECRETARY OF' 
THE DEPARTMENT OF TRANSPORTATION TO THE 
CONGRESS, AS REQUIRED BY THE FEDERAL-AID 

mGHWAY ACT OF 1966 (PUBLIC LAW 89-574, 89TH 
CONG., SEPT. 18, 1!}(6) 

11-7&0 

JULY 1967 

Printed for the \1SO of the Ccmmitt.o on Publlc Works 

u.s. GOVERNMENT PRINTING OFFICE 

W ASltlNGTON I un 



STUDY Ol" ADVANCE ACQUISITION OF lliGHWAY RIGHTS. 
OF·WAY 

SUMM.'RT OF CONCLUSIONS AND HECOMMJ<NDATIONS 

Highway officia!s have long recognized the need to reserve the routes 
of future liighwaY" as S()()ll as tbey werc identified. All too often

l 
with· 

out the apj)ropnntc legal and financial tooh, they arc compelled to 
wAtch help essly as IIniml'roveu land is de\'eloped and im(lroved prop
erty changed to even more intensive uses without being Bille to acquire 
those portiolls that would illav;t"h!y be needed for future highway use. 
Th6S& highway officials know tbnt the taxpayers want public high. 
wa~ to be constructed but tbat they will protest vigorously if the 
facilities cost too much hecaus" oxpensivc improvements must be 
removed to permit construction. 

In recognition of the increasing need to &<:quire lands for future 
high"'av use, the Congress, in the Federal-Aid lli~hway Act of 1966, 
directeil the Secretary of Commerce to undcrt."Ko a study of the 
advance aequirement oi highway right-of-way for tbe }<'ederal-aid 
h~hwo.y systems. In the study, emphasis was to be given to the pr0-
VIsion of adeq lIate time [01' tbe dispos~l of improvements loeated on 
rights-oi.way, the rc!ocntioll of affected persons a.nd businesses, meth
ods of financing advance acqui"it,ion, and related matters. 

Pursuant to thi. mandate, the llurcau of Public Roads he.s reviewed 
the existing literature and materials whieh have been produced on this 
subject matte" in the past; hu. sou",ht new apd current data from the 
State bighway departments related to elements a! advance right-of
way acquisition; and hn" consulted with the Committee on Right-of
\V o.y of the American Association oi State Highway Officials. It ho.s 
also obtained pertinent materi"l. [torn the ftlcs of the Special Sub
committee on the Federal-Aid Highway Program and valuable sugges
tions on advance Rcquisition frolll its st.ulf. 

Futuro or advance right-of-way acquisition may mean different 
thiDgs to different persons. It is eensidered for the purposo of this 
report to he the acquircruent of rea! property for highw .. y purposes 
at least 2 years prior to its need for highway construction. 

Vast sums of money already have been spent and more ",ill he 
expended to make public highways the most efficient channels of 
u-ansporta.tion that we know how to provide. The 1965 right-ot.way 
COlt estim&te for the Interstate System alone was $7.2 billion including 
the amount exp~nded before January 1, 1965; of this, it is estimated 
that approximately $3 billion of right-of-way remains yet to be 
acquired. Additionally, considerable BumS are being spent each year 
for other public highways, both on and off tho Federal-aid highway 
BP.tems for rights-aI-way, a.nd untold amounts \vill be involved in 
nght,.of-way acquisition programs that are needed but as yet un
authorized, especially in the urbanized areas of the Nation. If these 
inveatmcn ts of the efforts of men and resources &fa to yiald the 

1 
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.ma.ximum of beneficia) rT'iHlts., Pd:st llli,:tahr.s, ptl.l"iic.nhtrly tho~-;8 of 
omission, m.ust ~rve. as g" l<iC':S for flltu ro condllct. 

Benofits which (':un 1,0 hiln·f~i,:;t('.J 1JY tL.~ "Jlublic fri)rn un t\.)lprDprill.t.().· 
program of acquiring pnspcl'Ly fo!' hture high.\\"1IV U;~(~ include: 

(l) Rjght-of-\\-'~Y cost" '!,viE be nlinirnlzcn bv f('l'c~tnlling costly 
d~velopment of jil;ui ultim ..... tdy required. fot~higlJ\"i.\v P"q~o')c..". 

(2) 'fIler£! can bo mon:, ordel'ly, ddibc:rtl,t.c! RIt£l beneficial 
relocation of pf':I'SOJi:';~ hUf;j ness.c':"'J furm~-.., find othei. {~~:l:iting; lhCS or 
prop(}rty at lower economic Hild social eo~ts. 

(3) Moro orderly dovelop;nCllt of cOllunnniLies "ill he !l"hi~vod 
by the e'arly ident.ifiention and rcscrv./JJiou of hig}l\\'tl.Y Ioc:tdjons. 

(4) Private dc,clop"rs allJ property OWHCr" wili bo cunblnd t,o 
plan their pri,"yutc In.nd llS('~, H.l~J c..t.:.::",chitlllli..:nt \""hoHy eonsistont! 
physicaHy and fllHcti('HallYf , .. :i.th floTl Lllllm~te hi!:;hwn.y phn. 

(5) HiglHm\' improvement, "clivi!;",; will be boilit"ted by the 
provi:;ion of rnote h~l\.d lim.€.) wbl('.h t.ho f d \'MlC'O u{'ql:il'cnlCli.t~ of 
right-o!-wny l~l!~kes pos..:::iLlc. Ad "~t:.llt() (ngilH~Cr1~'g pln.nninr; and 
deffign wHJ be. &t,inluln.tcJ.

J 
thereby fl).tlkin; pOSS.:U)l\ i~ more. 

rationnl nnd delibcr.:J.tc npproae.h to the PIO'vislon of a modern 
highway pll1.nL 

(6) 'Vhhout 1.h~ pressurc of hn ving to meet. ~hm·t dcn.dtincs t 

ne~otiR.tions v.'ith property owners ean be much more 8llrenc fLHd 
8atls(actor~r from en!ry point uf vicw. Pub]ic rchi.~ioJls genel'ally 
",ill be facilitated, 

Thes6 advR.ntl~gcs notwiths.trm(Hng~ ndvance ru~qui:')ition is not an 
Aladdin's L~mp. It iws some potent,ir,] ,hortclllnings thai must be 
reckonod wi Lh--

(1) Great CI1.TO must bo t~kell in tho administrati"n of Ii pro
gr~m of ad ... -an~o rIght~of-~~-,\)" n.eq uisilion to make sure thn,l. com.:.' 
IDllmcnts aro not made on\v to be, abandoned "ftcr furtber stndy 
is made. . 

(2) In "rollS of sluhle )"od us~, potentiul ~d'lRntagc;, may he 
qu<tStionnLl0. Economic and soc:itl[ roturus from the applicativn 
0.1 the concept will Lo g.'cnlest in tfl(l und~vclopcd ',l:hurb"n and 

-urban fringe areas of ",dropolit"n p!ntos and in downtown areas 
where land uses are being upgraded or Hrc rapidly changini~' 

(3) When improved propert.y is purehe.sed in n<l\'anc,o of need, 
the St&te must mair:ttdn the r~c.qnircrl t}l'opct'ties if 11e1gbbol'bood 
deterioration is to he fWi..,idod, Under t.b.f'~l::e cir(;umst~nces, the 
Staw IUll.y be plag-"od with .,11 the !]5ual pr"ble"lS associated with 
a lAndlord and tenr~nt. relationship. If properties r~mi\i.n vacant, 
v&ndalism Bnd polieiug r.:.a.n bf!Cltn'B flU fL{'·ute probleln. 

A few illustrations of ('()~t ;:.~':ir't.·~s l'iTi~et~d Ly adlr'anee rrgbt--of-way 
~uirement sre Hotewl')rthy. 1.n the .Bir·mint~hflm ~rt:fl of AlfLbamu., EL 
large unde,elopod sbopping "ellter 5ite, purchfl>;od by the State high
way department in 1 9.5~\ \,.;11 not he Hc·.edc·d {m' highwn .. y purposes. 
until some time Ulis Y'H; lho "i;o "'os pU1"cha,ed for $275,000, and 
this represented Ii 'St1ving<., .:l ~:: .. '''C1''().l m.iUjon doHltrs in land and 
improvement costs which wou!d ~lf'l:t~e bt'~~n incurr(!~l bd the s.hopping 
center been built. 'fhe Ari'.onLL Hi;;h\Ll.y Department. purchased a 
kern tract jn E&~t PhOCh\S ful." $5'l',700; ono of the lll:rgc.st Phoc.nb.:: 
builders h&d option~t! this prop"rty in order to build a l!lr~0 condo
roiniurn apartment proj{'.('t; bud the pre-led been built., m~ny ~llOusa.nds 
of additional dollar5 of right-of-"',,y cost would )"\,"8 beon ;11 \'olyed , 
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. The economics of arl,·nnce ri:;!ol-of-way acquisition can be np
proawod neg"ti\'cly, so to spenk, us well as positively as has been 
done ill tho fOl1'.goillg illustration, III ana Stato, for oxample, a now 
trailer park w.ts acquired for highway purposr.s costing $200,000. 
The land value amounted to only $:>2,000. H.,d the parcel been pur
chasod before construction of tho l.milcr park, $168,000 might have 
been savod. 

Since 1952, Californi" has u,Ctl an nd,'anco right-of·way acquisition 
revolving funo of $30 million with which tho State hasjurchosed 
property estimated at 566 millioll. II tbeso acquisitions hn not been 
made a.nd nornlfLi impl"OVCmcnts permitted to proceed, the costs in 
the future to tho State would have "I'proximated 8366 million. The 
mdie~tcd savings, tLcl'cforo, are ",timatcd at $300 million, over a 
12-yc&1' period, 0" an a,'or,,;:_ of $25 willion per year. In 19G5, the 
<la.pital outlny for highway l'igllt-of -way ill C"liforni" was $178 million; 
the savings, through advlmco purchases, from this fund alollo, 
amollnted to approximately 14 porcDllt uf its total right-of-way CMls. 
In addition, tho State acquires in ad,alleo to a considerable extent 
from current fund,. 

It I,ns Lt!en genera!!y recognized fhnt under maoy circumstances 
it would be in the puhlie iut,,·cs' to !lequiro property for future 
highway rights-ot-wILY. 'n", ;'''Iui,'.)' llllty then be made as to whct.l.ler 
suw an activity is now ,,11thorizo.1 under exi"ting Fedcrnl-aid laws. 
1'IJe an .• wee is ill (.ho .ffirlllltlivc. 1<'or all Federal-aid. highway sy.tems, 
including tho lntcrotiltc System, right-of~way acquisit.ion can be 
financed, in the usual Feder"l pro rnln, out of each State's annual 
apportionment frolll FedrrnllligJl\my 1'r\l.t Funds as long 8..' 7 years 
in advanco ot construction. :Fnr the most· part, this time period has 
been foulld to be ndeqllntc, though ill a fow isolated instances it 
has not. 

Tho legal stntus of advance nC<jllisit.ion at. the St.ate level is not so 
.clearly defined. St.atutes specificallv authori?ing tho nC(luisition of 
lands for future hi~hwuy usc hYcO hoon found in 27 jurisdictions.' 
In 26 of these juri.sdictions, the h'g'.! authority is lP'''Tlted to the high
way dCl'al'tmcnt, bllt ill WiscolJ';in, I.he aut.hor,ty is hesto,ved on 
the Milwal1kee County Expre'>w"y Commission. In r.ddition, in 
16 other Stili""' and the District of Columbia, But.horiiy to acquire 
lands for future highway ,,"e i" implied by the statutes or by court 
decisions in those jurisdl<;tions. Accordingly, in 43 jurisdictions, there 
is either express or implied anthurity to anticipate the futnre in 
hilthwllY laud acquircmr.nt acti ,ijic,. 

It does not follow, from the fuet thut many States have express or 
.-_. ___ . .i~uthorlty.,to acquire propertv for future high wily usc, tb"t 

auch authorizat,iolls II.r~ fully utihzcd- or are completely adequate to 
-dea.l with a full rllr;~e of ad,'"neo acquisition problems. The contrary 
actua!1y prevails. ~ece.ssary or desirable el?men).S of Imtborit,Y Itn.d 
practice /Ire dealt Wltll m "e;-eml recent studies, discussed later in thlS 
report. 'fhe elements include such maUers ns an appropriate declara
tion of legislative policy, "delegation of authority to acquire lands for 
future highway usc, definition of fut.ure use, standards for the exercise 

JAIDab, ArhttW, .Arhona, Cu.1Jfornla, Col(J~Ild(Jo, CQnn~tf.llut. F]O!J~, Idaho, It'L(Har'~1 ;::'DS&!,. 
'Lou1a1&na,. Maryland, MlcllllQ.tl. MQuffl.:Jiil, :ro.:"bras:ka. N(!y"1~1 N~W' Jet~::r. NeW' Melleo, Norm. Datos&,. 
Obfo. Oklahoma,. Purr~ RI('.(), lHah, \'Jq::lntn., WlUhir,glQo, Wl!S1 VirdnlB, WI:Ioonsm, * Dell-war". If)Wa, Kentuck.rt..M~[ne. Mluls.~iPPl. Jt,!i3Sot>\lrl, N~w llampshlTof-, New Yo.rk" North Caro
lIa.a, Orqon.: South CarDllna.. tiGuth Dakota, T ~110ss00. T~ as. WiSOoU1lD. W10l1'l.ktz. 

. .. 
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of tho power, type of interes~ to be aC!luirlld, the 'power to eclllands
DO longer nee,led, power to lease, application to Improved or unim
proVed lands, financing, definitiou of torms, intergovernmental 
rei!l.tiouships, IlOd other matters. 
,k complotelyadequate legislation authorization to acquire lands 

for futuro highway US<l is useless unless tho financial resources to do 
tlio job are somehow {lrovided. At the Federal lovlll., while funds 
avail&ble for Federal-aId highway improvement may be used for 
advance right,.of-way acquisition, this US<l is in eom]!otition with the 
demands for ]!hysical cont.ruction of highways. The level of Federal
aid highway funding authorized is insufficient to cncoura~ much, 
it, .&n.:y, acquisition of property for futuro hi;hwlI,l' use; it IS bs.rely 
8ufliCl.ent to finance interstate IUld other ]1 ederal-aid construction 
programs. J<'rom the State sido, 12 of tbe States • h&ve est&bIished 
specific fWlds for adv~nce acquisition, of vs.rying size Bnd adequacy 
intorm. of the need. Tho magnitudes range from $300,000 in De14Ws.r6 
to $50 million in New York. Addition!LUy, sovon other St&tes set 
asido lunds of various sizes for this {luryoso from budgeted highway 
f.Wlds. All but three States bave mdlcated that present {unding 
practices aro inadequate for advance acquisition purposes. A ceroll&ry 
benefit from an advance right,.of-way program would accrue from 
morc orderly relocation practices, In accord 'mM witb Federal rc,gula
lions, IUld in mnn,;' instllllces under their own statutes, State bignway 
dep!l.1'tments adVlSe ownors and occupants of proporty needed for 
highwny purpose1 of roloc!l.l.ion advisory assistance that is available. 
Past experionco indicntcs that approximatelv 3 percent of individuals 
&nd busineoscs forced to vacate have don; so with 30 days or less 
after noticei·76 percent between 30 and 180 d"ys; and the remaining 
21 porcent 1l1we vacate,j aftor 180 days or morc. Stlltos sometimes 
grant 30 to 90 days reJlt--frco occupancy. Tbe most prevalent method 
of disposing of improvement.. i, throu~b public ",uction or scrued bid. 
The time required vn1'i~s. After v"cation of the improvement, an 
a.vern;:o of 2 month ... are required for adverl.iscmont, sale, and removal. 

The lDMagcment of prop~rty acquired in advance of need is an 
~Dtial clement of any ad"anee acquisition a.ctivity. Of the 50 States, 
the Diiitrict of Col",n!>in and Puerto Rico, 48 jurisdictions have legal' 
authority to lea"", and 31 of these mako use of this power to some 
extent. Management expenses fIInge from 3 to 30 percent of uoss 
rental income., e.~duding renl estMe taxes. J<'edel'al funds particlpllte 
in all element.s 01 prop~rty management except for real estate, tax
payment, nn exception that will bear furt·her policy study. &\'en 

;St&tes must puy real estate t.xes on properties used for other tban 
.higbway purposro, and three of tursa State.< must make such payments 
only if the property is iDcome producing. 

'rabIes I and.ltS!l.!llmJlDr,e. some advance acquisition data by States. 
'I'ho out.right acquisition of property In'iiih'anceof nood"is but OM of 

several different m~thod" of making Rurc that the lands needed for 
futuro highway purposes will bo available at reasonable cost. It may 
be the best of suCh methods, since it mnkoo usc of the power of eminent 
ilomain and immediate compcnsawon is paid for the property tuon. 

~tber ways of achledng ~b6 same go~ involveresrxvations of vruious 
kinds u.nder the State police power, no IS done by or for the State hIgh
way departments in nino of the States. Additionally, in 37 States, 
varying degrees of coordination and ooopo1'al.ion have been e1fecterl 
between tlie highway department.~ and local government agencies 
ba.ving reservation authorIty under the police power. 

IA.rhor.a" CalifornIA, Connettleut, Do-]aw:Bla. M&r3ln.nd', Naw Ilf'm1y, New York, NCltb CarolIna, 
Tenn~oo. V!rtfTlm,. We;t YlrEfntfl" Mid \\isoon~ln. 
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SUMMARY 

SCENIC EASEMENTS 
LEGAL, ADMINISTRATIVE, AND VALUATION 

PROBLEMS AND PROCEDURES 

This study was divided into 11,','0 s~£tions with two original goals: (I) the legal 
aspects of scenic ~asem·:;.nts and (2) file valuation aspects of scenic easements. 

ugal Aspects 

The scenic ea,.ment wOllld appear to In an extremely useful device for imple
menting the highw~y beaulilk~lion program. In rural areas where the land is 
not yet ready for development, the cost of scenic easements is quite low as ~om
pared to tho cost of r,,,,'simple acq\,;sition. This is particularly true when scenic 

easements are acquired over w<tJand" flood plains. and areas where the seenic 
restrictions do not ;maine with the continued use of the land for agricultural 
purpo,es and Wi,er" development potential for othor than agricultural uses is 
limited. Even where the development potential of the land for other uses is 
greater, the co.t of a s(eni,~ easement may he considerably less than the cost of 
fee-simple acquisition. 

The ""pericllcc of the \Viscomin Highway Commission indicates that it is 
possible to operate a program of sernic easement acquisition and maintenance 

quite sncccs,(ully if (1) \;:uldowncr, '1'<' fully educated as to the objectives of 

the program and the rights they arc rdinquhhing when tbey grant a scenic ease

ment; (2) a system of periodic inspection, is established, with prompt reporting 

of aoy violations of ,ecnic rcslfkliom; and (3) the local courts are well informed 

as 10 the Objectives and the mode of operation of the scenic easement program. 

It is likely that use of the power of eminent domain and the expenditure of 

State funds to acqu;rc scenic ea,ements will be sustained in most States, if chal

lenged. on the ground that scenic .'."cments promote a public purpose and make 

possible a public use of the servient land. In some State'S with constitutional 

anti.diversion provisions, the use of dedicated highway funds for seenic easement 

acqUisition m.1Y present mOle of n problem. "Equal protection" may also raise 

problems, not with respect to scenic easement acquisition per $e, but in connection 

with related police power restrictions on land use adjacent to highways. 

In conn:ction with the constitutional public purpose and pllblic use require

ment" it would seem Dosirable to indude in scenic enabling legislation an express 

declaration that acquisition of scenic i~tercsts io !aIld adjacent to highways is for 

a public purpo:;e and will provide for a public use. Such a declaration is, of 

course, not cOllr.lu,ive on the issues of public purpose and public use, but it is 

accorded sub,tantial weighl by the court,_ It could well be strengthened by an 
express declamtion that the contemplated public use may be either active-as 

where there j, a public right of entry on scenic overlook areas--or passive-as 
where the ol1ly public rights are negative and tl-.e public usc consists of visual 

occu pane)'. 
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A few other condub-ions as to 5ccnic casement ctljhiitlg kgislation may be in 
order, as foUows: 

1. It is d<sirobIe to s!~[e in the enabling act---a< mast of the current acts 
do--that scenic interc~ts rm.l)' include the fee simple or ;:}:ny Iesse-r interest, and to 
mention scenic eascm.::nts cxpresslj'-as. most of the current acts. do not. 

2. The enabling act should i"elllde some definition of a scenic eascment-a 
feature conspicuously lacking in practically all of the current enabling legislation. 

3. The enabling act should provide for acquisition of scenic interests (ioclud. 
ing easements) by condemp.ation, as well as by purchase, exchange, and gif!, for 

without the power to condemn the ';tote highway agency is severely handicapped 
in n~gotiating for the pure h as. of ,cenic interests and may, on occasion, find it 
impossible to preserve an especially signiticant scenic area at a reasonable price. 

4. If the power to condemn scenic interests is given to the State highway 
agency, it should also be authorize<! to wilM""w from. condemnation proceeding 
on payment of the bndowner-, costs, in the event the condemnation jury finds a 
value grossly ill eXces, of whal the highway agency believes the scenic interest is 
worth. 

S. The enabling act should ""th'.lrizc /WI only acquisition of the fee simple 
and less-than-fec intercs!s, bUl "1.,0 the acquisition of the fee simple and resale 
of the fce subject to scenic rc;triotbns. 

6. The enabling act should expressly provide that ali scenic easements acquired 
by the State highway agency adja~ent to or in locations visible from the highway 
shall be deemed 'Jppurtenant to !he highway, and that all scenic easements shall 
be binding upon and enforc~al:>!e against the original owner of the servient land 
alld aU bis heirs and assigns in !",rpetuit,v unless the scenic casement deed expressly 
provides lor some lesser duration. 

1. n,e enabling act ShOlll.d expr,:;sly provide that no court may declare a scenic 
easement to be extinguished or ,menforceahle on the grOllnd of changed conditions 
or frustration of purpose. 

8. The enabling act should expressly auiJlOri:re the State highway agency, when 
• it will not be contrary to the public intere't, to grant an appropriate variance of 

the scenic casement restrictiolU!. 

In drafting 5cenic easement deeds, it would seem that the current Wisconsin 
practice has substantial advaotugcs in terms of tailoring the land-use restrictions 
and the grant of affirmative rights to Ii! the particular situation. The current 
practice in Wisconsin is to .eke! in advonce from a sllbstanti~l list of restrictions 
and affirmative rights those most appropriate for the particular "cenic location. 
The highway agenC)"~ field committee or "team." consisting of an engineer, a 
right-ol-way agent, ODd a wayside de"dopmont specialist, which determines !he 
content of the scenic casement "package" in each case, is given authority to add 
other provisions not contained in the st""dard Ii," where nec..,,;sary to deal with 
an unusual situation. But the highway agency's neg(4iator is not authorized to 
deviate from the prnpcsed scedc e~sement package except where addition of a 
clarifying word or phrase, which docs on! change the basic intent of the .. semen!, 
may resolve a misundersta"ding or possible fllture question as to intent. 
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PROPOSED ENABLING LEGISLATION AND SUGGESTED 
SCENIC EASEMENT PROVISIONS 

PROPOSEO ENABLING LEGISLATION 

It moy seem presumptuous to set fonh a propos.ed :l,CCJHC 

(',!'semcnt enabling act, inasmuch <1.,": a large majority of 
the Stales have already ena'i.':!ed enabling legislation in 
«'ponse to Tille II! of the Highwa)' Beautification Act 
or 1965. It is possible, howe,"r, Ihat Ihe propo,cd scenic 
casement enabling aCI may be helpful 10 those State, which 
as yet have no enabling legislation, and perhaps also in 
other States which may wi~h to reconsider enabling legis~ 
lation enacted somewhat hastily in order to qualify for u.3 
percent" Federal funds under Title III of the Highway 
Beautification Act of 1965, Lik. mo,t of (he enabling 
statutes already adopted, the proposed statnte is broad 
enou&h to permit acquisition of land in fer: 5oirnple~ or any 
lesser estate or interest therein, for the purpose of pre~ 
scrving. restoring, or enhancing scenic beauty aloog the 
highways. 

The proposed enabling )egiS-1allon is a5 f01l0\\-"'5: 

Hlchway Scenic Beauty Act 

(I) II i8 the intent of this act 10 promote the ,afcly, 
convenience and enjoyment of travel on. and pro:j~,~uon 
of the public investment in, those Slate highways which 
ate part of the National System of Intentate a~d Defense 
Hiihways or the Fedcral--aid :i.YSi!t.:m of priMary and ~econd~ 
ary' highways, and to provide ft'r the l'rtstoratio!l+ pres~ 
clvation. and enhancement of scenic bc-auty wilnin, ad
jacrnt to, or within eyeshot of such highways, 

(2) The Slate highway agency [commissiml or depart
ment] is hereby authorized to acquire. ejttl~r in rcc simrle 
or any lesser estate or interest, real property adjacent 
to or within eyeshot of any State- highway comprl~d in 
the National Syslem of Interstate and Defense Highway, 
or the Federal-aid system of primary and secondary high
ways, [any Stale or county highway] whi<h the Slate 
highway agency considers necessary for the pre~rvatjof!. 
rntoration, or enhancement of scenic bca1Jtv wi[hin, ad~ 
peent to, or within eyeshot of so,h highways, Such a{,~~ 
quisition may be by gift+ purchase, exchange, or condem~ 
nation. The cos-t of acquisition shaH be considered par! 
of lhe co,1 of high",.)· construction, 

(3) The less-than-fee simple inte'«ts authoriud to be 
acquired by this act may include :s.cenic eas.ements, which 
are servitudes designed to permit land to rematn in private 
ownership for its normal agricultural, residential, or other 
l!5e and at the same time to n:·,~tdct and control lhe future 
uSC' of the land fOf the purpo~e of preserving) restoring. 
Qr enhancing the natura' beaulj' of the larld subject to 
the scenic easement. Scenic easements. acquired pursuant 
10 this act shall be deemed to constitute CofSCITIcnt.s ~oth 

at i"w and in equity, end all the usual leg.1 and equitable 
Ientet1ies (including prohibitory and mandatory injunc· 
lion,) 'hall be av.ilable to protect and enforce the State's 
inh'resl in such s~t.'nic easements. AU scenic easements 
acquired pursuant tu this act shal1 be deemed to be ap"
purtenant to the highways to which they are adjacent or 
from 'r .. hi'.:h they are visible. The duties created by any 
scenic easement acquired pursuant to this act shan be 
bindin.,g upon and enforcible against the original owner 
of the land ~ubj('ct to the sc~nic easement Bnd his heirs. 
successors. and assigns in perpetuity. unless the instrument 
creaotmg the scenIC easement expressly provides for a 
lessc-f duration. No court shall declare any scenic ease':'" 
ment acquirti:! pursuant to this act to have been extin
guished ur to have become unenforcible by virtue of 
changed c\~(lditions or fru:sttation of purpose. 

(4) The Slate highway agoncy may acquire land in 
fee simple pursuant 10 this act and conveyor lease such 
property back to its original owner or to another person 
or entity subject to SlJch reservations, conditions, ease~ 
mcnts, covemmt~, or other C'ont. ac.tual arrangements as 
will pn:-s:::ryc, restore, or enhance the, scenic beauty of 
the area uave-rscd by the highway. 

(5) The State highway agency i. hereby aUlhorized 
to gram variances from the reservalions, conditions. re· 
stncdons, covenants, or other contractual arrangements 
C<'fltaLned in any scenic easements acquired pursuant to 
this act or in any conveyances made pursuant to this act, 
upon the following conditions: 

(a) Application for such ,ariance shall b. made by 
tile landowner in wri1:ng on forms- supplied by the State 
highway" agency and .hall include a description of the 
land. the variance or release desired and the reason, 
therefor. 

(b) lIllY ,uch variance shall be determined by the State 
bighw3Y .gency to be in the public inlerest and not con
ti.U'y tc the purposes of the scenic enhancement program. 

(0) The State hi&hway agency shall determine whether 
the granting of the variance sought will add value to the 
land in question. If the determination is affirmative. the 
landowner ~eck:ng the variance shall be required to pay 
,uch "Iue to the Slate highway agency, To aid in .uch 
determinatLOn, independent appraisers may be employed. 

(d) Tht: State highway agency :s-hail require the execu
tion of ~u.;:h conveyances, -contracts, or other instruments as 
it deems legally nece:;;s:uy 10 accomplish the desired result. 

(6) When the State highway agency .hall deem it neee.
sary to exercise the power of eminent domain to acquire 
any reat properly. either in fee simple or any lesser estate 
or intcrt~t. rUfsuaot to this act. the agency shaH -be entitled 
;H ~ny pOlnt in the condemnation proceed ins. even after 
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verdict. to have the proceeding dismissed upon payment of 
all costs of the condcmnee. including aHorney's fees. 

(7) The Legislature hereby decl,re, [hat the acquisition 
of ,ntere-sts in real property for the purposes 5~ated j n thi ~ 
act will serve a public purpose and provide f'!)f a puNk: m~ 
of such interests, Where the interest 3,cqu!['cd pursuant 10 

this act is a scenic easement or other lessAhannfce simple 
interest imposing scenic restrictions on land, the vi~uat use 
and occupancy by the traveling public of are<'l.$ :mbject to 
such restrictions is hereby declared to be .a public use. 
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