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#52 10/24 /69
Memorendum 69-127
Subject: Study 52 - Soverelgn Immunity {Statute of Limitations)

At the September meeting, the Commission indicated approval of
submitting to the 1970 legislature the prior recommendation relating
to the statute of limitations in actions ageinst public entities and
public employees but determined not to make any recomrendations cone
cerning the late filing of claims.

Attached as "Appendix" is the proposed legislation. It is the
same as that included in the Comniesion's 1969 Recommendation except
for certain technical revisions and additions. If the public entities
object to the proposed legislation at the December meeting, we suggest
that it not be submitted to the 1970 leglslature, Absent such cbjece
tions, we suggest that the propoged leglslation be approved for sutmis-
sion to the 1970 leglelature and be printed as an Apperdix in our
Anmual Report.

By way of background, a copy of the printed recommendation to the
1969 legislature is attached, The preliminary portion of this printed
material is an accurate explanttion of the new proposed legislation
attached as Appendix,

Respectfully submlitted,

John H. DeMoully
Executive Secretary
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APPINDIX
PROPOSED IRGISTATION

relating %o

STATUTE OF LIMITATIONS IN ACTIONS AGAINST PUBLIC ENTITIES AND PUBLIC EMPLOYEES

The measure set oul below would effectuate x® a recommendation x£ made by
the Law Revisionm Commission in 1968. BSee Recommandation Relating to Sovereign
Tmmanitys Number Se-Statute of Timitations in Achions Against Public Znbities

and Public Employees (Seplember 1568), 9 Cale L. Hevision Goms'n Reports L9 (i968).

The measure set out below is substantially the same as the one recommended in
September 1968. Only a few technical changes have been made,

" An et to amend Section 352 of the Code of Civil Irecetiurs
aited fo ouened Seelivs 2H0LS, 911.8, 913,‘9-1.'4.-'3,
aned 5506 of, and fu add Seetinn 2154 to, the Govern-
snent Code, and {0 awced Seelion 35 of the Son Joaguin
Counly Fload Conliok vl Weeder Const r'i:‘l.'.’;'!wi: District Act
(Clupder 56 of the Stelitis of 1934, I‘yr';;t Falraordinery
Sexsion ), Section 10 of the Kera Cantnly Waler ;-lgr::rt'y J}.Cf-
(Chapley 1003 of the Stetntes of rag1), Seclinn 23 of the
Dreserl Waler geney Lo (Chepter 1060 of tite .‘r:ru[r.s;of
1961}, @t Seclion 23 of the Soo (forgsuio )."uss Waler
Agency Luw (Chepivr 1175 of the Sletotes of J:}(,J,J,‘E'!m‘.mg
to claims pgains! public califics antd peblin cmpluogecsD,

The people of the Slulc of Laliforsia do cnact as follmws:

geemoyn 1. Scetion 352 of the Cude of Civil Procedure i3
amended to read: ] i ) i
952, {a) I{ a purson cutitled to bring an anlinn, mc_’rlltim}e{l
$n ehapter theea of this tide, be, at the thne 1he catse of antton
acerued, either:
1. Tndder the age of mujority; or,
9, Insane; or, . . )
3. Tmprisoned on & eriminal c].a;w;;o. o it r:xaeutm? u:}ld:r
the sendenea of a criminal eourt far o ferim less bhan for Be;
or, alnL}
4. A wmarricd womsan, and her husband be a necessary
party with her in comnlacucang suehl aciipn;

the time of such disability is not a part of the time limited for
“the commencement of the action. ' ' .
{b) This scetion does rot appiy to a aetion {J_f.]ﬂ.l'nf'f a i?ﬂi
ife entity or pullic cmpleyes uporn ¢ gansc af ar:tﬁm?}r ;B{;It; ol
¢ claim 15 required to be prosented Tn ac;crard‘f_mcc with € fﬂf:ﬂ
1 {eommencing with Scclion H00 } or (! hr.n-fier 24 c'mn?nc “."—?:-
with Section 910} of Purt 3, or Chapler & f: z:a’mme?c-:%g "wun v
Rection 950) of Part 4, of Division 3.6 of Fitle L of the Govey
wment Code. _
Comment. Subdivision {(b) has been ailded so that Seetion 852, which

operates to foll the statule of Umitations for minors, ix}s_%ne peri?;{;aé
‘and prisoners, will not apply to the cpuses of action aguinst a p
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entity or public employee deseribed in this subdivision, Suel actions
are goveried by the perind ol limitetions speelfied in sululivision {a) of
SBcetion Ma.46 of the Governanent Code, To sufeguard the minoer or in-
cotpetent feom an icadvertent relianee on the tolling provision of See-
tion: 352, notice of rejeetion of his claim in the form provided m Gov-
ernment Code Seetion 813 is required to be given by the public entity.
T notiee is wet wiven, the eliinant has two years from the acernal of
his canse of aetion in which to sue, Scee Government Code Section
HASYH R

“Bpecin] exceptions for prisoners exist in both subdivision (h) of Seo-
tion 045.6 and subdivision (e} of Scetion 33606 of the Government Code,
whicl toll the statute of lmitations during the period of their ¢ivil dis.
ahility.

The other yreneral provisions of the Cods of Civil Procedure relating
1o the time within whieh actions must be commeneed-—Sceelions 354,
$51, 353-863—are appteable o netions areinst public entities and pub-
lie employees. Bee Williwms 2. Las Aageles Metrapoliten Transit
Aulhority. 68 (af. 24 92, 68 Cul. Bptr. 297, 440 P.2d 457 (1468).
Sae alee Jovernment Code Seetions 950.2 and 9004,

Src. 2. Seetion D108 of the Gevermment Cede is amended
to read :

9108 £ IF in the opinion of the hourd o the person
drsirnated by it a elnim as presented fails to comply substan-
tialty with the requirements of Seotions 910 and 910.2, or with
the regmivements of a form provided under Sertion 9104 il a
cluim iy prescated purstant therelo, the bioard ov such porsen
miy, ot any tine within 20 davs alter the claim is progented,
give written nelice of it insuffisioncy, stating with partiog.
Tarity the Jefeels or emissions therein, £b% Sneh notice wmay
sholl Do given d&a the monner preseribed by Scelton 9154, per-
soulle to dhe fepgen pesseiding the elebn oo by mutlie # te
tho addrees; if any; staded 3 the sdsim as the addesss 18 addeh
the pesson mresanding e eludm destes pelioes 4o be send 1
e steh wddeon b atated i Hhe elaioy the netiee meye be wailed
{o the pddeonn 3 e of dhe elsimand aa alabed in the elabm:
£ The board may not {ake aetion on the elpdm Tor a peviod
of 15 daxs after sush noties is miven,

Comment. Sce the Comment o Seelion 015.4.

Zre. 3. Section 911.8 of #he Government Code iz amnended
to read:

9118, Written notier of the board’s action upen the ap-
plication shall be given én the munner preseribed by Saction
9154, f& the elehuonb personally on by mailtivg 3 s the ad-
dresn; #H s shated dn the peopesed elaim o the sddress {o
whiah the peroon making the applicotion desiren notiens to ba
serd: 1 po sneh eddress in giated {p the eluivn; the netine slall
be maited o the addvesy; i s of the daiment a9 stated in
he aladm: Ne notien need be pivers when the propased elabm
fuils {0 atate edlher en ediboss do whiek the porssn presending
tho elabn denires nolioes te e rent or an addeens of dhe elninmnnt

Comment.  Boe the Domment ta Seotion 0154




See, 4. Section 913 of the Government Code iz amoeanded to
read :

913. {a) Writen notice of any the setion taken wnder See-
tion 9126 or 28 or the fraction which s deemed vejection
under Section 0124 vejecting a elohn i whole o» da parb shall
be given in the manney prescribed by Scefion 915.4. Such nolice
oy be i substantially the following ferm:
to the persen whe presented the clobin: Swch peiiles moy be
grven by spiing i to the eddrewy, i eny; stebod Br the elaim g
the eddran te whick fhe porson presending the olaim desires
mottee to be sent: I po much addueinds stated &y the elainy the
woties ey be mnihed to Hie addeews; i sy of the clainist ea
shated in the eleim: Mo noties necd be given when the eladm
faily to stele either an addrens fo which the pursoen pressating
the elniin dosires nobiesy 10 be smrd ot av addrens of the edelnant:

“Nolice is hereby given thet fhe cluim which you presentcd
to the (insort fitle of board or officer) on {indicale date} was
{indicale whelheor rejecled, allmued; ollowed in-the amount of
S e .. and rejected as fu the bulence, rejecled by opera-
lwn of law, or othcr eppropriate languaege, whichever 18 ep-
plicalls} on (indicofe dafe of uchion or rejection by operation
of tew}."’

(b) If the clafm 45 rejecied in whele er f8 park, the solice
reguired by subdivision (o) shell wclude @ werning in sud-
stanlially the following fuorm:

“WARNING

“Bulject fo cortain cxceptions, you have only siz (6) months
from the dale this nolfee wes personally delivered or depusited
in the mail to file ¢ court activn on this elaize. Sce Qoverament

Code Scelion 9450, 7
"“You may seck the advice ¢f an atiorney of your cholce in

conneetion with this matier. . 1f you devire to counsult

Y - i
attorney, you should Jdo oo fmnedialely.
Comment. Subdivision (a) of seetion 013 18 #nended to require that
written notiee of either uecoptunee or rejeption ke given by the publie
entity in every ease in which o elaim is reguiced to be presented under
Chaplers 1 and 2 of Part 3 of Divisien 3.6, The notiec serves to keep
each claimunt aware of the status of bis elaim and guards against an
inadvertent failure to suc on a rejreted elaim within the applicabde
thne IRait. The notice must be given i eownpliance with the uniform
procedure prescribed by Section 8154, An optional form of netice is
set forth in subdivision (a).

If the elaim is rejected either in whole or in part, subdivision {b)
requires the publie entity to inelude witk the nofiee o warning concers-
fng the epplicable statute of limitations and adviee to seeure the serv.
iees of an attorney. The notice and warning will elert the elaimant, at
the thwa of rejection, of the time allewed to pursue his elaim in the
eourtz and will proteet & minor or incompetent against an insdvertens
relience on the gencral tolling provisions of Code of Civil Procedure
Bection 352 Bee Code of Civil Procedure Seetion 852 and Government
Code Section 245.6(a). The last two sentences of the notice are based
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on the lanzuage of the notiee regnired by Code of Ciyvil Precedure Sea-
tion 407 to be included in 2 smnlons.

Sec. 5. Section M5.4 iy added to the Government Code, to
read: :

915.4. (a) The notices provided for in Sections 810.8, 811.5,
and 913 shall be given by:

(1} Personally delivering the notice to the person presenting
tho elaim or maldnge the application; or

(2) Mailing the notiee te the address, if any, siated in the
claim or application as the address to which the person pre-
genting the elaime or making the application desires notices to
be sent or, if no sueh address is stated in the claim or applica--
tion, by mailing the noties to the address, if any, of the cluim.
ant as stated in the elaim or application.

{b) No notice necd be given where the elaim or appleation
fails to state cither an address o which-the person- presenfing
the elabm or making the application desires notices fo be pont
or an nddress of the elaimant.

Commert, Scetion 915.4 is new, but it incorporatos the substanee of
former Seetions J1LR(D)Y, 911.8, and 913, It makes uniform the manner
of piving all notives nuder this ehapter, Where notice is given by mail,
Section 0152 is applieable,

So. 6. Section 9456 of the Government Cagle is amended
to Tend:

945.6. (a) Bxeopi as provided in Sections 846.4 and 5466
and sabicet to sabdivision (b) of this scetion. any suit bronght
against & public entity on a cause of action for which n elaim
is required to be presoeted in aecordance with Chapter 1 (com-
meneing with Seefion $00Y axd Chapter 2 (commeneing with
Seetion 9183 of Part 3 of this division wmust be commrienced ¢

t1) Jf writien wolice i given in cceordonce with Section
013, witliine nof foter than six months after the date the olaine
in aeted tpair by the bk oe is deenad 1o heve been rejected
Byt the boawd; i aocordunee with Chaptevs 1 end S of Post 8
of this divivimy or such nolice iy perscunlly delivered or de-
poriled in the mail,

(2) If twritlen notice 15 ol given & aecordance with See-
tion 513, within ens wear fwe yeors from the accrnrl of the
entvie of action ; whichewer poriad expheen latee. If the perind
within wikieh the public entity ¥ required fo aot 15 exlended
purswant to subdivision (b} of Seclion 9124, the peried of
steeh extonsion is net part of the time Uiaited for the commence-
mend of the action under this peragreph.

{h) When a person is unable to commence a suit on a canse
of metien deseribed in subdivision {a) within the time pre-
goribed in fhat subdivision bosause he has been sentenced in
imprisonment in a state prisen, the time limited for the com-
mengement of sueh suit is cxtended to six months after the
date tliat the eivil vight to commence such action is resfored
to swch person.. except that the iime shall not be extended if
the public entity estublishes that the plaintiff failed to moke a

-




reasonable effert to commenee Uie suit, or to obtain & restora-
tion of his civil right (o do so, before the expiration of the Lime
preseribed in subdivision (@),
(¢) A porsen scnteneed fo haprisoument in a state prison
FaLy Dot ¢ornence i suil on w cause of metion deseribed in sub-
divisign (1) unless he presented a claim in aeeerdannze with
Chapter 1 (commepeing with Qeotion 9003 and Chapter 2
(eommencing with Seetion 911y of Part 8 of this division.
Comment. Subdivision (u) of Scction 945.6 is amended to require

‘that an aetion be commeneesd within six nonthe alter notice of rejeetion

(by metion or nonaetion) is given pursnant to Seetiom 913, 1§ such
notice i not riven, e claimant hag two years from the aeerasl of his
cawse of action in which to file suit. 1 the peeiod within which the
public entity is required to azt i3 extended pursuant to subdivision (L)
of Scotion 912.4, the period of such cxlension is added to the two years
aliowed.

Tlie trigmering dute geverally will be the date the notice is deposited
iin the mail or persanicdly delivered to the elaimant, at which time the
claimant will reecive 2 warning {hat be Tas a Yrnited time within which
to sue and a swrgestion that he consult an attorey of his choiee. Seo
Government Code Section 913, No time limit is preseribed within which
the public entity roust give the notice, but the claimant is permitted
six months from the date that the nolice is given to file suit.

If notice s not given, the twe-year period allows umpie tine within
which the claimant may file a court action.

Qeation 45.G does not, of eotrse, preciude fhe claimant, from filing
an aetion at an cardier date after his elain s decmed 1o have been re-
jeeted pursiaank o Seetiuns 3124 apul 9454

Seetion 352 of 1he Cods of Civil Procedure does not apply to netions
deseribed in Seetion H45.6. Sec Cade of Civil Procedure Seclion 252(b).
However, the other genicral provisions of the Code of Livit Provedure
reluting o the time within which activns must Ve eommenced—>Sections
350, 351, 333-26%--arc applienble. Sec Witligms v. Les Angeles Melro-
plitan Tronsit Awlhority, 63 ol g &9 68 Cal. Bptr. 207, 440
T.23 497 (1968). 4

rr

Sue, 7. Seetion 950.6 of the Government Code is amended
to read:

950.6. When a written claim for yaoney or damages far in-
jury hus been presenied to the enploying public cniily:

{a) A cause of aetion for such injury may el be main-
tained zgainst the publie eraployee or focmer public employee
whose vt or omission eansed stel injury until the elaim bs
been rejceted, or has heen decmed o have been cejected, in
whole or in prrt by the publie entity.

{h) A suit against the publie amployee or former public
employee for such injury must be comtienced within sh
saeontls after ihe dide the eluim i acted dpen by the boned: ¥
ip Qeemed 1o have beep rajected by the heaed; in sceordanes
with Ohapter 1 Leommencing with Hection 000 end Elnpber 2
Leempensing with Heetion $303 of Parl 3 of e divieton the
tima preseribed in Section 945.6 Jor bringing an action ageinst
the public enlity .

o B




{¢) When a person is unable to ecommence the suit within
the time prescribed in subdivision (b) beeauss he has beon
sentenced to Imprisonment in o stute prison, the time lunited ©
for the eommenecment of such suit is extended to six months
after the date that the civil right to eommence sueh action is

| ‘restored to such persen, except that the time shall not be ex-

tended if the public employee or former puhblie coployee estab-
lishes that the plaintiff failed 4o muke v reasonable effort to
commencea the suit, or 1o obtain a resteration of his civil rirht
to do so, before the expiration of the thme preseribed in sub-

division (b).

Comment. The amendment of subdivision (b) of Section 550.6 ron.
formy that subdivision to subdivision {a) of Section 945.6. The effect
of this smendment is indicated in the Cumment £o. Section 945.6.

SEC, 8, Beelion 34 of the San Joagquin Counly Fleod
Conlrol and Waler Conzcrvation Distriot At {Ch. 25, Stats,
1856, 18t By, Sess } 4s emrended to vend;

See. 3. Claims sgainst the disteiet whether avising ont of
contract, lort, or the taking or damaging of mreperty without
compensiion st be snade in weithies and fed with the b
withine e anentlia afier the eanse of action aiises, Clnbmg gliall
be presented in the gencral fam wnd manmen preseribed by
general e wdaling to (e ki pad flive of dobns azalneg
eotirtien: Sueh elaing may be amended witliin eaid i wmonthy
1o correct defects i foom or slatement of faels. No netion
egibnst the dutrict shald be conmnenuad oy miintained unlens
wieh elaim relathig Hierele has been fled as Desetnabove pre-
gxxibed and eclion thereon gammeneed vitlin U Yenr altes
Hie canss of avkon mese shall Le governed by Part 3 {eous-
nreacg with Seclion 900} and Part 4 {, cornencing with Sce-
tion 810) of Diviston 3.6 of Tille 1 of the Government Cude |

SEC. @, Seefion 10 of the Kern County TWaler Agensy
Act (Ch. 1003, Bials, 1961) is amended o read: '

See. 10, Qlabme azainst the agendy whether arising out of
eontraet, tort, or the taking or damaging of property without
compensation shall be governed by Ghepler 2 {foonmmensins
with Reetion £683 of Divivivn 35 Part 3 feommencing with
Scetion 900) and Part 4 (commencing with Section 940} of
Division 3.6 ¢f%5itle 1 of the Governunent Code,

é) —
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8EC, f3, Scction 23 of the Descrt Waler Agensy Yaw (Ch.
3063, Blats, 1961) is amended to read:

See. 23. Al claims for money or dumnges against this
agency are governcd by Slhapter 8 Lennemeing with Section
709} of Pivision 35 Port & (coumencing with Scclion 900)
and Part 4 (commencing wilh Section 240} of Nivision 3.6
of Title 2 of the Government Codw, exeept as provided thereln,
or by other stalutes or regulations exprossly applieable thereto.
- BRC. 4. Section 2% of the Sen Gergonis Iass Water
Agency Law (Ch. 1455, Slats, 1961) is emended #o reod:

See. 23. Al claimy for moncy or damages apainst {his
agency are governed Ly lapren 2 Leowwrenning avitl Seetion
HE) of Division 35 Parl 3 (commencing witk Section 500)
and Paré £ {commcencing willl Seclion 940} of Division 3.6
of Title I of the Government Code, except as provided therein,
or by otlier stilutes or regulalious cexpressly applicable
thereto,

-

Law

S=c. 275.
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STATE OF CALIFORidiA—TRAMSHURTATION AGENCY RONALD REAGAN, Governor

DEPARTMENMT OF PUBLIC WORKS

AL DIVISION

PINE STREET, SAN FRANCISCO 24104

November 10, 1969

Californla Law Revision Commission
School of Iaw

Stanford University

Stanford, California 94305

Attention: Mr, John H. Deiloully,
Executive Secretary

Dear Mr. DeMoully:

Bob Carlson asked me to reply to your letter of October 20,
1969, regarding the views of the Department of Public Works

(: on the vrovosed leglslation relatirg to the statute of limita-
tlons for minors in actions egainst public entities and publiec
employees,

We have no objection to Che proposed legislation in its vresent
form, and the Departument would not oppose such a bill intro-
duced in the 1970 Legislature, provided it remsins in its
present form. As you know, 1t wes the late clalm provisions
added by emendment that caused the bill to be vetoed by the
Governor in 1969.

Thnank you for the opportunity to express our views on this
Jo3 J E

sub ject,

Sincerely,

it D s
KENNETHE ¢, NELLIS <<
Attorney

T
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LEDSHE OF CNIFERRIN CITIES

. MEMBER NATIOHAL LEAGUE OF CITIES
(Formerly — Amecican Municipal Association)
"WESTERN CITY" OFF|CIAL PUBLICATION

Barkeley 94705 . . Hotel Claremomnt . . §43-3083 . . Area Code 415
Los Angeles 900717 . . 702 Hilton Center . . 624-4934 ., . Area Code 213
Sacramento 95814 ., 1108 "0 Street . . 444-5790 . . Area Code S16

JFFICERS

President:
EDWIN W. WADE
Mayor, Long Beach

First Vice President:
CLIFFORD F. LOADER
Mayor, Delang

Second Vice President-Treasurer:
RAY 0. PRUETER
Mayor, Fort Huenema

Past President:
JACK RYERSEN
Mayor, Sanla Rosa

Executive Direclor
General Counsel:
RICHARD CARPENTER

DIRECTORS

ALFRED A. AFFINITD
City Counciiman, Pittiburg

FELIX CHIALVO
Clty Councilman, Oakland

JAMES F, CULBERTSON
City Councliman, Lodl

FRANK CURRAN
Mayaor, San Diego

I GADSBY
or, Salinas

ALLEN GRIMES
Cily Atlorney, Beverly Hllis

HAROLD M. HAYES
Mayor, Montclalr

T. WILLIAM HEIMDMER
Fire Chiet, Pasadena

ROMNALD R. JAMES
Mayaor, San Juse

JACK O. MALTESTER
Mayor, San Leandro

MARTIN C. McDONNELL
Chief of Police, San Mateo

THOMAS J, MELLON
Chief Administrative Officar,
San Francisco

JOSEPH OVERTOMN
City Counciiman, Coronado

FRANCIS P. PACELL)
Mayor Pro Tem, Daly City

EOWARD H. RADEMACHER
Mayaor, Calipalria

WILLIAM R, RUGG

Sacramento, California 95814
November 7, 1969

Mr. John H. DeMoully

Executive Secretary

California Law Revision Commission
School of Law, Stanford University
Stanford, California 94305

Dear John:

Thank you for providing me with a copy of the proposed

legislation relating to the claims statute.
indicated in my letter of October 16, 1t is our

recommendation that the bill not be submitted for the
reasons stated therein. We will not oppose the bill,

however,

. ¥ery truly yours,

)2t
William G. Holliman, Jr.
Assistant Legal Counsel

WGH:kgm

Communlty Development Director,

San Leandro

HERBERT A, SPURGIN
Mayor, Santa Monlca

ALBERT 4. TALKIN
Yice-Mayor, Sacramento

JAY M. VER LEE
Superintendent of Recreation,
Oaxtand

H. DOUGLAS WELLER
~=Clty Manager, Alameda

’JEERT M. WILSON
—Ylce-Mayor, Costa Mesa

SAM YORATY
Mayor, L.os Angeles

FRITZ ZAPF
Director of Public Works,
Pasadena :

ROBERT K. ZELLERS
City Treasurer, Eb Cerrito

if submitted as proposed provided that it 1Is
not substantially amended as it was last year.

—
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