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Third Supplement to Memorandum 69-124

Subject: Function of Law Revision Commission

Attached are two additicnal items that may be helpful to you in your
consideration of the appropriate function of the Law Revision Commisslon.
The first is a statement of the New Zealand experience; the second consists
of two law review articles from the Western Ontario Law Review that express
thoughts on the methods of organization and sppropriate functions of law
reform agencies.

Respectfully submitted,

John H. DeMoully
Executive Secretary



Excerpt from "The Machinery of Law Reform
in New Zealand"

EXTRACT FROM ADDRESS BY HON. MR HANAN

OB THE FUTURE OF 1A¥ REFORM, LELIVERED

AT NEW ZEALAND LAW BOCIETY'S CENTENNIAL
LAW CONVERENCE AFRIL 1969

*Lixe many other countries, not long ago we examined
our machinery for law reform. I will not say that we
have followed the fashion in this, becsause we were well
up with the field, and opened up the matter with sur own
neede in mind. And unlike most other countries, we fels
that what we had was essentially setiefactory. We
therefore chose to overhaul the old motor rather thao to
get a brend new law commisgsion model. There has been
sone criticism of this, but it 1s oy conviction that the
gourse we heve chosen 1g the wisest cone for us.  The
proof of the pudding 18 in the eating, and if we take
the pragmatic view and look &t the results expressed in
legtalation our system gains by compartsen.

Our main weaknese - leb me be gqulite frank abett it -
$a in our facilities for research {which cuvght to include
gocial ag well as purely legal inquiry) and for tumning
propessals into Parliasentary leglslation. Pertly it
15 an absolute ehortage of the highly qQuelified and
specialised staff that we need and partly a lack of
sufficient finance. These deficiencles I may sdd are
not confined to Hew Zealand. It is not easy to convince
any Minister of Finance that legel reseerch deserves
much of 3 priority smong ec many competing cleime to
spend the texpayers' oonéy. Usually the economic |
benefits of law reform are impossible to expresa in
coating terus. Even the social bvenefits are often
indirect. - L )

) The task is to persuade Governments that law referm
ig important and that it ¢annot ve done properly on the
cheap. Tiis is 8 slow process, snd 1 we are Lo get
anywhere it 4ie essential to have the support of the
legal professivm. .

However, the point I make now ls that thia diffi-
culty will stil) exist if we want to 8et up & Law
Revigion Cormission ¢closer to those that operste in
Great Britain, New South Wales and Omtarlo, for
example.

There 12 morecver & further danger with a fulltime
Gommisnion. By turning the responsibility for law
refore over to m mors or lees autonomous body thers ma
be a risk of losing the necessary close contact with the
ordinery political and administrative system. If thie
htpgened it could well mean less rather than more reform.
What we should be careful to avolid -~ bsnd we have
succesded in aveiding 1t in the past - 1s to have @
serigz of admirsble snd thoughtful reports most of which
siEply gather dust in pigeonholes. It is my belief
that under our syetem - in which the different interests
including Her Msjeaty's Cppssitlon participats in the

actus) preparation of proposals - we win support for
change much more readily than under any conceivable
alternative. .

The former Law Revision Committee did its best
work in fields that from a political point of view
wére non-contentious. Where & partieular matier hasn
political implications, even if it also has amn
wlement of "lawyers law®, difftculties arise. As the
scope of law refors widens and more fundamental
problems are attacked the contentious element will
inevitably increase. ‘Yhere there are important
political considerations, it aay well be best to pursus
improvement through the ordinary political process
rather than through the normal lsw reforo machlnery.

It would for inetance have been completely unsatis-
factory to turn the preparetion of legislative proposals
for establishing an Ombudsman over to a Law Revision
Committee or Commiassion, however distinguished.™
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SOME THOUGHTS ON TIE GROWTII OF LAW REFORM
AGENCIES

" Richard Gosse*

1t is my hope that we will scon be able to establish a National
Law Reform Comm!ssion to explore on a continuing rather
than on an eplsodic basis, the frontiers available to our
National Government to make and amend laws In a Just
Society.

This Kennedy-like declaratlon of governmental intent was made
by the federal Minister of Justice, the Honourable John Turner, Q.C.,
to & speclal convocation of the Law Society. of Upper Canada at
Osgoode Hall on October 18, 19681 Just & few months eariler, in
June, the Attorney General of British Columbla announced that a
law reform commission was to ke established in his Province. On
Jaruarcy 1st, 1968, Alberta’s Institute of Law Research and Reform
came Into exisience under an agreement between the University of
Alberta, the Law Society and the government of that province?
Since then a similar but less formaliy-organized research Institute
was set up at the Univorsity of Manitoba. In 1984, the Province of
Ontario created the fArst permancnt agercy in Canada ard, in fact,
In the Eommunwea!th for engaging in systematic and continulng law
reform.

What has brought about this sudden concern with law reform
agencies In Canada? Must every provinee have one? How was It that
we managed withouf them until now?

Socicly obviously did not get along without them. Many of our
unchanging laws simply became more archaic every vear. Apart from
changes which should be made in the common law, a glance through
the statutes quickly demonstrates the need to bring our legisiation

into the twentieth century In both substance and form, Although the -

cause of systematle 1aw réform has tong been dormant, contemporary
society will no longer put up with the law lagging behind Its needs.
Politicians have become aware of this Inct. Law reform agencies have
become politically viable, if not politically essential.

*QC. BA. {McGill}; LI, (UB.C); D.Phil. (Oxon.); of the British Coliiibia™
Ontario

-npd Ontrrio - Bars; Profussor of Law, Queen’s University; Coynsel to
Law Reform Commission,

1 [Sce Frontiers of Law nnd Lawyership (1969), 12 Can. Bar Jo. 7 at p. 12.)
Mr. Turner had sctually made an carlier public pronouncement 1o this effect
on October Sth at a Symposium on the Quest for Justice at the ing of the
new law schoo! builldi?;g aéat::e I'[!lrg.vnrr:;ty Joi' New Ig!sr:nil;gt‘:k. I ii?!ﬁ .
govermmenil proposal: Soe . R ., January atp. .

“{a) Since tlus article was written & Bill has been introduced in the British

Columbin legislature o estoblish & Law Heform Commission in that

: Province, See Bill No. 290,

2 Sece W. IV, Bowker, Alberta"s Institute of Law Rescarch and Reform (1968),
it Can, Bar Jo. 341

3 The Onjaric Low Beforin Commission Act, 1984, . 18.
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L THE NEED
A. The Legislatures

Legisiatures are, of course, coniinually engaged in law reform.
They frequenlly act on reports of their own sclect and standing
corninitices, on reports of Royal Commissions, and on bills which have
come forward as a result of work in government depariments. Usually,
however, this kind of legislative action Ignores large areas of private
law — such as contraet, tort and property law. The leglsiators, too,
are inclined to be concerned wilh what appear to be natters of
pressing concern to the public at the moment. As R. E, Megarty, the

distinguished writer and teacher, and wow Chancery judge, wrote In
the Canadian Bar Review tweive years ago:

Law reform is a tender plant. In this modern world, it
can usyally be achieved only by legisation: and, in the legis-
latures of the world, law reform tends to be crowded out by
the great affairs of state, and by what most (but by no

means all} lawyers would regard as the lesser affairs of
o polltical strifes

B. The Judiclary

What about the judiciary? The subject of law reform cannot be
discussed without considering the econlributions which the judielal
process can amd does make to the reform and development of the law,

the limitations of judicial law-making and the future of the courts’
. role as a law reform agency.

That the Canadian judiciary could, if it chose, play a creative
role in Jaw relormn Is beyond question.d The Canadian judiciary, how-
ever, can hardly be described as having played, In the past, an active
part in law reform. It has been conservative and Inarticulate — re-
flecting, undoubtedly, the nafional character. Whether or not the age,
education and background of thuse now on the bench and those who
are now being appointed is such that a movement can be made away
Irom the traditional Canadian approach is doubtful, The great obstacle

Is the cmphasis which has always been laid on the doetrine of stare
decislis ®

The strict theory of precedent was expressed by Lord Eldon over
one hundred and fifty vears agzo:

4 Law Relorm: (1956), 3+ Can. Bar Rev. 691, st p. 691,

5 See Paul Weiler, Two Modols of Judicial Decision-Making (1968), 46 Con.
Bar Rev. 406; R. J. Traynor, The Courts: Intervesvers in The Helormation
of Law {1967}, 32 Sask. L.R. 20§; W. I'ricdmann, Limits of Judicial Law
Mlhnﬁ snd Prospective Overrvling (1966), 29 M.L.R. 503,

L gl.nrknn. MacGuigan, Precedent and Policy in the Supreme Court {1967), 45

n

. Bar Rev. §26; A. Joanes, Stare Decisis in the Supreme Court of Canaila
(1958}, 36 Can. Bar Rev, 175.

()
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. . . it is better the law should be certain, than that every
Judge should speculate upon inprovements In it.7

In this decade, the theory was reiterated by Lord Simonds:

For to me heterodoxy, or, as some might say, heresy, is not
the more attractive because it is dignificd by the name of
reform. Nor will I be ecasily led by an undiscerning zeal for
some abstract kind of justice fe iphore our first duty, which
is to administer justice according to law, the law which is
establishied for us by Act of Parllament or the binding
authority of precodent. ‘The law is developed by the applica-
tion of old principles to new ciremmstances. Therein lHes its
genius, Its reform by the abrogation of those principles is
the task not of the courts of law but of Parllament.®

No doubt virtually all Canadian judges would be in sympathy with
that statement, Yet It has been suggested that, in the Supreme Court
of Canada, at lpast, it may be time for a change. Professor Mark
MacGuigan has recently written, perhaps a little hopefuliy:

. « . although the Supreme Courl's past devotion was to
precedent, jts future commitment must surely be to policy®

However, the Supreme Court has not given any indication that it is
prepatred to start out afresh. In fact, it has refrained from doing so.
In The Queen v, George, Cartwripght, J. declared:

.. .1 do not propose to enter on the question, which since
1849 has been raised from time to time by the authors,
whether this Courl now that it has become the final Court of
Appeal for Canada is, as in the case of the House of Lords,
bound by lts own previous decisions on guestions of law or
whether, as in the case of the Judicial Committee or the
Supreme Court of the United States, ft is free under certain

clroumstances to rcmnsmer them 1o

¥Yet, only six months later, the House of Lords itself made a
dramatic break from the doctrine of precedent with the pro-
nouncement of the Lords of Appeal in Ordinary that the House of
Lords, while continuing to treat former decisions of the House as
normally hinding would in future depart from a previous decision

o e—dbyhen-it-appears- tight-te-do-so¥, Lord Gardiner, L.C., speaking. on
behalf of himself and the Lords of Appeal in Ordinary, stated:

Thelr lordships regard the use of precedent as an indispens- -
able foundation upon which to decide what is the law and its
appiication to Individual cases. It provides at least some

ks Shed&on v. Goodrich (1803), 8 Ves. 481 at p. 497; 32 ER. 441 at p. 447,
5 Scruttons v, Midland Siliconrs, [1962) A.C. 446 at pp, 4678, .

# MacGuigsn, op, cit, {r. 6, at p. 655.
10 {1966] S.CR. 967 at p. 278.
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degroe of certainty upon which individuals can rely in the
conduct of their affzirs, as well as a basis for orderly de-
velopment of legal rules . . . nevertheless, . . ., teo rigid ad-
hercnee 1o precedent may lead to injustice in a particular
case and also unduly resiricl the proper develepmonl of the
law 2

Apart from the instinctive reluctance of Canadian courts to locsen
the bonds of slare decisis and to view themselves as poliey-making
bodies, there are other limitations on the judiciary as law reformers.
The nature of the judicial process is such that whalever reforms do
result [roin it are haphazard. Case law develops, in the main, from
litigation between privale partics, whose objects are normally to

.achieve a practical henefit to themselves, not to improve the law.

Cascs are usually seitled or not further proceeded without regard to
the state that the law will be left in. Even if the purposce of litigation
is to determine what the legal result will be in a particular case, the
motivation is clarification not rcform. Furthermore, the courts are
confronted with particular fact situalions, which prevent the adeguate
formutation of ihe basic lepal principles which should operate in the
relevant area of the law, The courts, of course, have no control over
the liming and advancemenl of litigation. Matters which need re-
forming may not come before the courts. Law which needs reforming
may be regarded as well-settled and beyond dispute. Even i a judg-
ment is wrong in law, there may be no appeal and it is a matter of
pure chance whelher the same issue will come up in a subsequent case
which is appealed. Many years may pass before an appeat court has
an opportunity to reverse a bad decision. When that opportunity
oceurs, the appent court may decide to leave the law as it is for the

. reason that people may have relied on it for many years in the

conduct of their affairs.

Perhaps most important of all is that law reform by the judiciary
is restricted in its scope. The courtis cannot repeal statutes: they
cannol, for example, abolish dower or alter the statutory distribulion

- schemes which apply (o the estates of intestates.

An cobjection sometimes ralsed 1o judicial law-making is what
has been referred to as the “Helrospectivily Bugaboo™.'2 When a
decision is overruled, the overruling declsion would normally apply
to all past situations. To avoid the problem of restrospectivity the
United States Supreme Court has evolved the doetrine of prospective
overruling. Under this doctrine, which has so far been confined in ils

-applicallon to & relatively fow matlers, the overruled principle con-

tinues to apply to past sitvations. It has been said that this doctrine
may open up as many difliculties as it solves and that it is uniikely
that the English courts would adopt it as a declared principle.12

1L [1966) 3 All KR at p. 77,

13 W. Barten Leach, Fropeely Law Indicted {1967), at p. 14,

13 W. Friedrunn, Limits of Judicial Y.aw Making and Prospeciive Overruling
[1966), 29 MLL.R. 593 at 1. 6D5.
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Even if judges do become more policy-oriented, it is obvicus that
the courts eannot fulfit the need for systematic reform. On the other
hand, it may be that the creation of agencies charged with the
responsibility of formulating law reform will remove to some extent
the pressure which has been building to have judges bocome inno-
vators,

1. THE GROWTH
A. Elsewherc

Something should be said aboul the formation of law referm
agencies outside Canada. This will help to provide a perspeetive to
the recent happenings in this country. The growth of these agencies
in comon law jurisdiclions began some thirty years ago-and they
are now Lo be found in various parts of the Commonwealth and the
United States.

However, il was over a hundred years apo that the idea first
germinated. Lord Westbury, who later became T.ord Chancellor,
asked in an address to the Juridical Society:

Why is there not a body of men in this country whose duty
it istto collect a body of judicial statistics, or, in more
common phrase, make the necessary experiments to se¢ how
far the law is fitted to the exigencies ef rsociely, the neces-
sitics of the times, lhe growth of wealth, and the progress
of mankind ¥4

In 1918, in England, the Commitice on the Machinery of Government
reported:

There is po functionary at prosent who can properly be ealled
a Minister responsible for the subject of Justice . . . We
think that z strong case is made out for the appointment of
a Minister of Justice. We arc impressed by the representa-
- tionx made by men of great experionce, such as the President
of the Incorporated Law Society, as to the difficulty of get-
ling the atlention of the government to legal reform , . . L 18

Two distinguished jurists in the United States immediately
responded to this {dea. Both Dean Roscoe Pound!™ and Jusiice
Cardozo?l? urged the creation of a ministry of justlce to engagc in
law reform,. Dean Pound wrote:. - . . e e e em :

We neced a body of men competent to study the law and fts
actual administration functiopally, to ascertain the legal
needs of the community and (he defects in the administration

U (1859), 2 Suridical Society Papers 129 ai p. 132,

15 €d. 9230, (Lord Haldéne wus Cheirman of the Committee.}

16 Roscoe Pound, Anachronisms in Law {15920), 3 Journ, Am. Jud, Soc. 142
T RBenjamin Cardozo, A Ministry of Justice {3921), Harv. LR, 113,

i
§
i
H
i
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of justice not academically or a priorl, but in the light of
everyday judicial expericnee and to work out definite, con-
sistent, lawyer-like programs of improvement!s

The Siate of New York was the ficst to react to this ecall, Under
three suecessive Governors, Alfred E. Smith, Franklin D. Hoosevell,
and HNevbert H. Lehmal, a temporary commission created in 1923
led to the esiablishment of the New York Law Revision Conunission
in 1934.19 This was a permancnt body and it continues to operate
taday.

A few months carlier, on January 10th, 1834, Lord Sankey, then
the Lord Chancellor, set up the Law Revision Committee. It produced
eight reports in a five year period, ceasing to function in 1939, A now
body, the Law Reform Commitler, was established by the Lord Chan-
cellor, Lord Simonds, in 1952, This latter Commitler is still in
existence, although its work now seems much curtailed by the Law
Commission which was formed in 19G5. The Law Reform Committee
reporied on sixicen different cccasions between 1953 and 1967, Both
these Committces were very much pari-time affairs, dealing only with
such lawyer's law as the Lord Chancellor reflerred te them. Two other
reforin commitices have been jn existence in England for some Llime.
These are Lthe Lord Chancellor's Private International Law Commltiee,
dating from 1952, and the Criminal Law Revision Committee, which
is apgointod by the Home Sceretary and has been in operation sinece
195029

One member of the Law Reform Coiamittee was Gerald Gardiner,
who resigned from it because he folt that it was incffectual, Gardiner
published, along with Andrew Martin, a book in 1963 entitled- *Law
Relorm Now”, in which he urged a more organized approach to law
reform:

Nothing less will do than the setting up within the Lord
Chancellor’s Office of a strong unit eoncerned oxclusively
with law reform in that wide sense which also includes
codification, so far as in the peeuliar system of Enplish law
codification may be desiralle and fensible®

The [ollowing year, the Labour Parly won the gencral clection and
Gerald Gardiner became Lord Chancellor in Prime Minister Wilson's

18 Pound, op.-cit, fn. 16, at p. 146.

¥ As i the early history of law reforin apencics in New York, see fohn W,
MacDonald, The New ¥ork Law Revision Commission (1965), 28 MLHK. § at
P 5 et seq. See also Legal Rescarch Transtated into Legislative Action {1963),
48 Cornell Law Quarterly 401 by same author,

26 As to the hackpround of law reform in England, sce B E. Megarry, op. <it,,
fu. 4; . C. 8 Wade, The Machinery of Law Reform {(1961), 24 MLR. 3;
N. Hutton, Mechanics of Law Beform {1961}, 24 M.L K. 18; F. E. Dowrick,
Lawyers' Values for Law Deform (1963), 79 L.Q.R. 556; Chorley, The Law
Cotnmission Act, 1965, 28 MR, 675; I, V. M. Waters, Y.aw Reform and the

2 English Law Commission: A Model for Saskatchewan (1967), 32 Sask. LB, 1.
at p. 8.
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cabinet. Lorg Gardiner had apparently induced Mr. Wilson to include
law reform in the Labour Purty's platform and, it has been said, he
made the establishing of a Law Comunission a condilion of his aceept-
ance of the position of Lord Chancellor.2?

In 1965, the Law Cominission was cslablished by statnte® with
five full-time Cormsissioners. One of the five appointments made was
Andrew Martin, Lord Gardiner's eco-author. The same statute also
ercated 1he Seottish Law Commission, to consist of a Chairmian and
net more than four other Commissioners, to be appointed by the
Secretary of State and T.ord Advocate. In Northern Ireland, there has
heen an official callcd the Director of Law Reform since 1965.%

Other parts of the Commonwealth have followed suit, New Zea-
land established a f.aw Revision Committee in 1937, designed to carry
out the same general function as the English Law Revision Com-
mittee, The New Zealand Commitice, however, did not publish reports
or give detpiled reasons for its recommendations.® In 1965, the
Minister of Justice announced he was reorganizing the law reform
machincry into 2 more positive force. He appointed a Law Revision
Commission, of which he is chainman and established four standing
committees, 26

In Ausiralia, New South Wales established a Low Reform Com-
mission in 1866, with four full-time Commissioners.® In January,
1968, Western Australia set up a Law Reform Committee, consisting
of three part-time members and an executive officer,

Meanwhile in the United States, California in 19532 and Michigan
in 19657 organized Law Revision Commissions patterned after the
New Yotk profotype. Qiher stutes have also set up law reform

22 Chorley, op. cit, fn. ™0, at pp. 676651,

B Law Comnussions Act, 1963, ¢ 22,

24 See Law Reform in Northern Yreland, Progronme and Report of the Director
of Law Beform 1065/66, Cmd. 507,

25 B. . Camcron, Taw Keform in New Zealand {1956), 32 NZ.LIL 106. The
eomposition of the New Zealand Cormmitlee was radically different from its
English counterpart. The Attorney General himsell was chairman snd there
was representation from the Goverument, the Opposition, the Law Society,
the University and the lepal drpartment of state. The bench was represented
for a time, but were dropped Trom tenmbership when they eeased to attend.
When the Committee was fivst set wp, the Chief Justice agreed to hecome a
member on the condition that be was not asked (o take pavt in the Commitee’s

- discassions,

% New Zealand, The Doevelopment of #ts Laws and Constitation (vol. 4 of The
British Conmnonwralth Scries) (1967), 2nd od., at p. 492 ot seq. The four
standing commitless svore: Pablic and Administrative Law, Contracts and
Conurercinl, Property Law and Equity, and Torts znd General Law,

2T The Cornmission was estahlished on Yamuary isi, 1966, by a resclution of the

Exccutive Council. The following year, ils status was cstublished by the Lew

Reform Commission Act, 1967,

Cal. Stat, of 1533 e, 1445: Government Cede, s5. 10300 to 10400,

Mich, Stat. of 1965, Act No. 4i2

- 3]
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agencies. These include Louisiana, New Jersey, North Carolina and
Oregon 20

There are, of course, the lwo genciral agencies of reform in the
United States, the American Law Institute and the Conference of
Commissioners an Uniform State Laws, The American Law Institute
is a non-governmental perinanent instilution, supported by the legal
profession, 1ts chief funetion has been to produce “restatcments” of
the law, although it has also played a significant part in the developing
of model fepislation such as the Uniform Commercial Code. The Con-
ference of Comunissioners on Uniflorm State Laws produces model
statutes, much like its opposite member in Canada. Hlowever, it has
been more suceessful as it has had a full-time organizaiion and there
has been much greater depth in personnel,

B. Canada ’

Canada’s sudden interest in law reform ageocies should not
therefore be regarded as surprising when viewed in the light of
developments in the common law world, The introduction of such
agencies In common law jurizdictions is a relatively new step, occur-
ring for the first time only thiriy-odd years ago. Even so, Canada has
been a lateeomer. This was due to the fact that there was virtually
no impetus towards legal reform in this couniry until a {cw years
ape. Nor were there the facilities and porsonnel available for the kind
of rescarch that is required, Good law librarics and available taw
teachers are essential, Until the growth of the law schools after
World War I7, _ﬁu;-re wus & lack of both, In 19435, there were but
twenty full-time law tenchers in Canada. Now, however, there are
nearly three hundred,

Porhaps the turning point in lovms of general awarcness ¢ame
with the Report of the Canadian Dar Association Commitiee on Legal
Research in 1956.3' The Report stated:

A new duoty is teday Incumbent upon the lepal profession.
This is the duty of law referm,

... we feel . .. that on both the federal and provincial
planes some permancent body or bodies should be created
charged with the continuing and systematic promotion of law
reforiy . . .

In a federal state, the preblem of selecting the most
appropriate kind of crganization to promote law reform is
especially difficult. Cerlain factors, however, are inescapable
in Canada. Reform will have to be effeclive in eleven juris-
dictions, one federal angd ten previneial, The resources of the
different provinces vary greatly . . .

It is our opinfoh that the time js appropriate for the
deyvelopment of permanent law-reformn machinery in Canada,

A See MacDonald, op. cit., fIn. 10, st p. 8.
81 (18456), 34 Can. Bar Rev. 954,
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We think that the Canadian Bar Association should take the
inttiative in setting up this machinery, in cooperation with
the Minister of Juostice, the Altorneys-General of the pro-
vinces, the provincial law socicties and bodies like the Con-
ference of Commiszioners on Uniformity of Legisiation in
Canada. We are not in a pesition, however, to recommend the
precise form thal the necessary comimittee or commitices
should take, Whether there sbould be a single nalional
council, with provincial comnittees, or scparate bodies in
each province, and whether they should be official or un-
official, are questions to which a great deal more attention
will have to be given ., .. 32

Although concrete results did not immediately follow, the Report
gave recognition and respectability to the eause of law reform. It
was adopted by the Council of the Canadian Bar AssociztlionS3

Ontario in 1964 wns, as indicated at the oulsel of this article,
the first province to sef up a permanent law reform agency with
full-time stalf. Alberia did so in 1968 and British Columbia has
announced its intentions of doing so.

Manitoba, since 1962 has had a Law Reform Commitiee, which
was formed by the Attorney General, who is fts chairman, It is a
cumbersome group of over thirty mombers consisting mainly of busy
practitioners, has no [ull-time personnel or funds, and only meets
about three times a year, In the spring of 1968, however, the Lagal
Research Institule of the University of Manitoba was erganized at
the University., It is, at this stage, a university institution, although

the commillee governing ity affairs has on it {wo representatives -

Irom the povernment and one from the law sociely. There are also
five members of the faculty on the eommitine. The Institule has a
pari-time Divector, Professor J. M. Sharp. There is no formal arrange-
ment with the provineial govermment at this point and the control af
the Institute is clearly within the faculiy.

Quebee provided for a Commission for the Revision of the Civil
Code in 19554 but it did not becume operational until 1961, ¥ is not,
“however, a permanent commission and is to exist enly until the
revision Is complete, Meanwhile, it continues on an annual basis,
authorization being granted each year to extend its terin for a further
year. The Commission is under the Presidency of Professor Paul-
André Crépeay, of the Facully of Law at MeGill, It has twelve com-
mittecs, each responsible for a different arca of the law.

The Canadian Bar Association meanwhile pushed for the organ-
fzing of a commission at the national level, At its annual mecting in
1966, the Association passed the following resolution:

3% 1hid., at pp. 1034 10 1037,
23 1hid., see fn. L.
% 5.Q. 195455, c. 47.
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Resolved that this. Association recommend thatl the Govern-
ment of Canada should forthwith consider the advisability
o! establishing in Canada a Federal Law Commission.s$

Private members' bills were introduced in the House of Commens in

© 1966 and 1908 1o establish a Canada Law Reform Commissionsé

Neither received second reading, As we have scen, the federal Minister
of Justice has rece ntly announced his govermment's intention of set-
ting up such a commission.

There are two other Canadian bodies which should be mentioned,
The Foundation for Legal Rescarch and The Conference of Com-
misstoners on Uniformity of Legislation in Canada.

Tha Foundation for Legal Rescarch was organized in 1980, as a

" result of a recommendation of the 1956 Canadian Bar Association

Report on Legal Research.37 The 1968 Report of the Foundation shows
that little has yet been accomplished in the way of completed re-
search.3 The capital fund of the Foundation is nearly $125,000.
Grants have been made totlalling $27,400. Two major grants were of
$10,000 each to:

(1) W. B. Commeon, former Deputy Attorney General of On-
tario and Professer Alan Mewelt for a study on the
phitosephy of sentencing; and,

{2) Professor M. L. Fricdland to assist in a study on the
processes of law reform.

It is undersiood the first of these is virtually complete and that the
second §s substantiadly under way, The funds for The Foundation, at

. léast at this stapge, are being raised larpely from the profession. A

conivibution of $i00 & ycar for ten ycars entitles one 1o be a Fellow
of The Foundation, However, not all members of the legal profession
will be invited ¢ join. The Foundation proposes to restriet member-
ship in The Feliows to not more than five per cent of the profession.
Initial invitations went {o some 500 members of the profession, who
were appavently sclecled by the foundation's trustees. After their
first meeiing, The Fellows will select hose who will be invited to
join  them. How successful this exclusive club will be in promoting

33 Proceedings of the Canadizn Bar Association, Forty- Dghth Annual Mecting,
September 2nd, 1BGG, at po 171 The resolution hed come from the Admini-
strative Law Sectinn and Liad erigmally called for a “National™ Law Reform
Commission. The Fesolutions Conrs writtce, apparcaily politically sensitive, re-
coimended thas “Notional” he changed to “Federal”. This was agreed to

3% Bl C-72, given first readivg on Janunry 24h, 1966, was sponsored by P. A

Bell, who was then & Progrossive Conservative MP, and a memhea of the

Ontario Law Relorm Comunission: Bill C-6%, given first reading on Septembor

1012" 1968, was sponsored by S, Schumnchnr, a Progressive Conservative rom
erto,

See 34 Con. Ba: Rev. 099 at p. 1056.

Important Develop:ments Forcous in Cana&rau Legal Research (1965}, § Can.

Bar Jo. 580

89
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research and reform remaing te be scon. Dean O A Wright, who was
a member of the Commitiee on Legal Rescarch, stvengly opposed the
recommendation that a legal rescarch foundation be created. He
stated:
A legal rescarch foundation as recommended in the reperi
may perform work Lthat seems to have an immcdiate practical
appeal to both profession and public. Tt will do nothing to
create Jegal researchers devoting thelr lives to unspectacular
projects having as their ebief aim the inculeation of a spirit
of research and scholarship in cach individual member of the
profession. Indeed . . . ¥ believe it may impede this proeess.™

It is too carly 1o tell whether Dean Wright's fears were justifiod.

The Associaiion of Canadian Law Teachers s currently con-
ducting a study into what is now being done in legal rescarch in

Canada. This project is really a follow-on from the 1956 Report on-

Lepal Research 0

The Conference of Commissioners en Uniformity in Canada,
which has met annualiy sinec 1918, has produeced some uscful model
legislation?! but it can hardly be deseribed as an aclive reform body.
It has no full-time staff and ite membership consiss largely of lawyers
from the departments of the Attorneys General, The budget of the
Conlerence gives an idea of the scope of its operations, The govern-
ments of Prince Edward Island and Guebee contribute $100 each a
year, and the remaining provinees 8200 cach. The chief expendituere is
for the printing of the procecdings ol the annuat mectings. 12

Al the international level, agreement on uniformity in the con-
flet of laws may woll now lead to law reform in this country. Canada
has at last begeme a member of the Hague Conference on Privale
International Law and was & signalory o the Final Act, containing
three draft conventions, of the Ficventh Session on Octobor 26ih,
1968, The dralt conventions were:

-1 Conventlon on the Reongnitivn of Divorces and Logal

Separations.
11 Convention on the Law Applicable to Traffie Accidents,
III Convention on the Taking of Evidence Alroad in Civil
or Commercial Mattors, 93

{1956}, 34 Can. Bar Peov, 009 at pp. 1063- 1064

A Comunittee was appninted fov this purpsse at the 1967 aunual jueeting of

ithe ACLT. The Commillee consists of Dlark MacGuizen, M., chairman,

Deare G. . Corlis, Wilbur Bowker, Directoe of the Alberta Instilute of Legal

Research and Boforne, and Professor A Linden,

41 Soe, for cxample, Medel Acts recomumendod fram 1918 fo 1961 clusive,
Confercnice of Commissionars on Uniformity of Legislation in Canada (1062).

42 See the Treesurer’s Report, Procesdings of Forty Ninth Arnwpal Moecting of
the Conference of Commissioners o Uniformity of Legislation in Comada
{1967), Appendix I3, pp. 4445,

43 Final Act of the Eleventh Session of The TTague Conference on Private Inter-

nalional Law, October 26th, 1963,

Eg
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Signing only sipnifles that the delogales have agreed to submit the
draft conventlons 1o their respective governments. In the past, many
of the matlers dealt with by the Conference were within provineial
jurisdiction and the rules of the Conference made it virtually im-
possibile for {edeval povernments to particlpate, These have recenily
been changed¥ so that it has become possible for such countrics as
Canadn and the Vnited Stales {o adhere o the Conference, ITow the
federal and the provincial governments proveed from ihis point should
prove an interesting evercise, Where a conveniion deals with a matier
wholly or partly within provincial jurisdiction, it appears that the
provinees will each be asked by the federal government i they wish
to approve the convenlion, Then, depending on the terms of the
particular convention’® and the number of the spproving provinces,
the federal povernmeni may sign, ratify or accede to the convention
so as 1o extend it 1o the approving provinces. The composition of the
six-man Canadian delegatinn to The Hague is of signilicance. Although
the delegates were appointed by Guiawa, and officially represented the
federal government, foor were chosen from a st of nominees of the
provineial Atlorneys General and one was nominated by the Con-
ference of Conunissioners on Uniformity of Legislation in Canada.
The sixth was R. Hedard, Q.C., an associale depuly minister in the
federal Depariment of Justiee. Included in the [our chosen from the
provinces' nominces were Profossor Paul-André Crépeau, the Prosi-
dent of the Commission for the Revision of (he Civil Code in Quebec,
and F. Allan Tea), .C, Chairmian of the Ontarie Law Reform Com-
mission. é

i, OBJECTS AND SiRUCTURE

A, Objeets

The terms of reference of the well-nstablished law reform apencies
are usaally in such wide torms az to embrace a stedy of any legal
subject. The duties of the New Yorlk Commission, for example, are

4 See 1, G. Castel, Gonada and The apue Conferetice on Private International
Law: 1803-1967 (1967), 43 Con. Bar Bov. 1.

45 Sce, for exanmple, Articke 14 of the Convention en the law Applicable to
Traflic Aceidents, contaitisd in the Final Act aof the Eleventh Scssion of The
Hopue Conferemce on Private International Law, October 26th, 1968, Article
14 stales, in part:

A State havoyr o non-muafisd legal system may, at the tue of sig-
nature, ratjfication pr wcecssion, declnre that this Convention shall
extend to oll ils begal systuns or enly to one or more of them, and
way modify its declaration at any time thereafter, by making a
new declarotion,

4 The other twa were 5. Lyon, Q.4., Auttorney General of Manitoha and 11, E.
Read, O.RE., .C, former Dean of the Dalhousie Law School and a kong-
time Nova Scotin Connnissiontr to the Conlfrrence on Uniformity. L. R
MecFavish, Q.0 who is Oniario’s Senfor Legistative Counsel, was thie nominer
of the Uiulormily Commissioners,
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set out in a statutory provision’? {which has been copied in Cali-
forniat® and Michigant?), as follows:

1. To examine the commen law and statutes of the state and
ecorrent judicial decisions for the purpose of discovering
defects and znachronisms in the law and recommending
necded reforms.

2. To receive and consider proposcd changes in the law re-
commetided by (he American Law Institute, the commbs-
siorers for the promotion of uniformity of lepislation in
the Uniled States, any bar association or other learncd
bodies,

3. "To receive and consider sugzgestions from judpes, justices,
public oflicinls, lawyers and the publie generally as to
defects and anachiosisms in the law,

4, To recommend, from time to time, such changes in the
law as it deems necessary to modily or climinate anti-
quated and ineguitable rules of law, and to bring the law
of this state, civil and eriminal, inte harmony with modern
conditions,

Less emphasis is 1zid on anachronisas in the stalule which estab-

lishes thce Ontario Law Reform Comanission. The enactment simply
states that it is the function of the Comnmission:

o o inquire into and consider any matter relating to,

{a) reform of the law having rogard Lo the statute law, the
cornmon law and jedicial docistons:

(b} the administration of justice;
{¢) judicial and quasi-judicial procedures under any Act; or

- {d) -any subject referred to iC by the Attorney Generals0

The act governing the ¥English and Scoltish Law Commissions is

equally broad, but expressly includes codification and consolidation.™

MY, Stat., 1934, c. 597, . §; Mchinney's Consolidated Laws of MNew York,

Book 31, s 78,

Cal. Stat, 1933, ¢. 1445, 5. 2; Govornnent Code, s 10330,

Mich. Public Acts 1965, Act No. 412

S0O. 1964, ¢. 78, s. 2,

The Law Comniissions Act, 1763, ¢ 22, s. 3 (1) provides:

3. Functions of the Commissions, (1) Iy shall be the duty of each of the

Commissions to take and keep vuder review ol the law with which they ore

respoctively concerncd with a view to its systematic developinent and reforin,

inchuding m pacticular the codification of such law, the eliiniuntion of ano-

mulies, the repeal of obsolete and wnnecessary cnactmenis, the reduction of

the number of separate enactinends snd penerally the simplificotion and

modernization of the law, and for that purpose

{a) to reccive and consider amy proposals for the reform of the law which
may be made or referved to them,

{econtinued on page 24)
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However, notwithstanding such wide functions, the actual work
carried by law reform agencies is subject to a number of limiting
factors. These include budgelary considerations, personnel avallable
for research, the philosophy of the particular agency as to the kind
of work it should engage in, and the extent to which there is outside
control over programmes. This last factor will depend on whether
studies can be itnitialed by the agency ilself, by the agency with the
epproval of the government or the legislature, or only by the apgency
on referral from the government,

With respect to oniside control, there are iwe related questions:

1. Should there be some governmenbtal or legislative conirol
over the topics studied by a law reforin agency?

2. Bhould the government be able to refer matiers to the
agency for study or should the agency be free to choose
its own topics?

The Ontario and New York Commissions may initiate projects
without the approval of any outside authority such as the Attorney
General or the legislature. However, there is budgetary contrel. For
instance, the budget of the Ontario Law Relorm Cemmission is re-
viewed by the Treasury Board and is included in the Attorney
General's estimates, which means it must pass through the Legis-
Jature. In both Ontarvio and MNew York, it should be added, projects
may be referred to the respective commission by the government,

The programme of the English Law Commission must be sub-
milted to the Lord Chancellor whose approval Is apparently necessary,
He, in turn, is required {o lay before Parliamenl any programmes
prepared by the Cominission and approved by him.52 Similarly, the
Californiy Commission must submit ils programme to the lepisiature.
The Califorila Commission is exprossly required by statute 1o confline
its studies Lo topics which are so approved.s

{b) 10 prepere and submit 1o the Minister from time to thme proprammes
* for the examination of different branches of the Jaw with a view 1o re-
form, including rocommendations s to the agency {whether the Com-
mission or another body} by which any such examinstion should he
corvied oul:

{e) 10 undertake, puwsuant to any sarh recommendations mppreved by the
Minister, the examination of particular branches of the low and the
fﬂrmu’!nﬁun, by means of draft Rills or otherwise, of proposals for reform
therein;

(d) i prepare from time to time ot the request of the Mmmister compre.
hensive programmes of consolidation nnd statute faw revision, and 1o
undertake the prepevation of dralt Bills purswant 10 any such programme
approved hy the Minisiory

(e) to provide advice and information o prverisuent depariments and other

authoritics or badics concerned at the instance of the Government with

proposals for the reform or mnendment of any branch of the law;
{f) to obtpin such information as to the legal systems of other countries as
appears to the Commissioners likely te facilitate the performance of any
of their functions, . R
52 1065, c. 22, 5. 3 {3).
88 Cal S1al 1953, ¢ 1445, 5. 2; Governmont Code, 8, 10335,

-
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The Now Souih Wales Law Reform Cotnmission only considers
matters relerred to it by the Attorney General.5i In practice, however,
the Attorney General's referrals are generally made after informal
discussions with the Commission and on recommendation by it to him,

In order to carry out their funclions effcctively, should law re-
form agencies be able to opevaie independently in their choice of
programmes? Should they be free fromn political interference in this
respect? Coneceding that there must be budgetary control, should It
be applied only on an overall basis and not to particular projecis?

On the ether hand, if matiers can be referred to an agency by
the governmoent, there is always the possibility that it will be used
as a means of relieving the povernment from discomnfort crecated by
currcnt political issues, In this respeet, il may aet as a sapplornent
to the Royal Commission technique, Furthermore, the government
may be anxious to have a particular repori in a hurry and exert
pressure on the agency 1o speed up its aclivities. If that sort of
infucnce were succumbed to, the quality, and perhaps character, of
the agency's work would decline,

With respect to whether subjocts chosen for reform studies
should be restricied to non-controversial matters in the area of
“lawyet’s law", there are two divergent philosophies,

Professor John W. MacDonald, ¢hairman of the New York Com-
mission, has expressed Lhe conservative position, which is the view
of his agency:

In its relationship to the Legislature, the Commission has

been serupulous in its recagnilion of logislative supremacy.

It has sought to avoid recommendations oh topics in which

the primary question wus one of poliey rather than one of

law, This practize has Loen based on an opinion that the best
work ¢of the Commission can be done in areas in which

Iawyers have more to ofier to solve the quesiion than other

skilled persons or groups.®s

An examination of the studies initiated by the Commission shows that
it has endeavoured to keep to this policy. As a resuli, it has been
subjected to some criticism. One learned writer has referred 1o the
New York Commission ag having remained “a body of rather minor
significance™.

The English Law Revision and Law Heform Committees also
confined themselves to "“lawyer's law”., The New South Wales Com-
mission is restricting its programmes, as a matter of policy, to areas
which are likely to be non-controversial.

The more activitist point of view was pul by Professor Lond
Linyd of Hampstead in the House of Lords debate on the first report
of the English Law Commission, e remarked:

BMOSNSW. 1867, s 10 (1),
5 cDonald, op. cit., fn. 19, a1 p. 15.
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The ¢ld fallacy that there is a sphere of “lawyer's” Jaw
which is purely techiical, and can be divided from legislation
involving policy, retains its dold on fow scrious siudents of
the law today, All lnw inevitably involves pelivy decisions of
some kind, It is LWhcrelore idle to maintain that the Law
Commission should in some way aveid investizating and
making proposals regarding policy matters8

8ir Leslie Scarman, the Chairman of the Ionglish Law Commission,
lakes the latter view:

I challenpe anyone to {dontify an issue of law reform so
technical that it raises no social, political or ceonomie issue,
If there is any such thing, T doubt if it would be worth doing
anything about 1.5

He pointed out thai, in dealing with the law of contract, and the
Jaw of landlord and tenant, social and economic guestions cannot be
avoided, One must consider whother the law of contract shouid be
based on frecdom of contract or some other principle, such as fairness,
and also the extent 1o which the law should interfere with {recdom
of contract in order to protect such groups as consumers and tenants 58

Neverthless, Sir Eoslic appears to believe that policy can and
should be left ta the lepislature, which may be assisted In reaching
{ts conclusions by advice from (he law reform agency on the impli-
cations of prssible solutions. e gave as ap jllustration of this
approach, the Law Commission’s handiing of the subject of divorce.
The Commission’s report, “¥ield of Choice™, states:

It is not, of coursre, for us but for Parilament to settle such
controversial social issucs as the acwisability of extending
the present prounds of divorce. Our function in advising you
must be to assist the Legislaiure and the general public in
considering these questions by painting out the implications
of various possible eourses of action. Perhaps the most useful
service that we can perform at this stage is to mark out the
boundaries of the ficld of choice5?

The Report recommended exit rules for marriage without com-
mitting itself, in the words of Sir leslie, “to any but the most obvicus
social judgments”, The most significant of these was that the objective
of a good divorce law shiould be, once a “marriage has ircetrievably
broken down, to enahle the empty logal shell to be destroyed with the
maximum fairness, and the miniinum bittersess, distress and humilia-

56 977 FLL. Dob., cols. 1969-1270. {Nov. 16, 1966.}

1 Leslic Scarman Taw Reform: The New Patiern, The Lindsay Memorial
?.‘;ém)’cs Delivered at the Unive Isﬂy of Keele, November 1067, at p. 28,
1968

Thid., »t pp. 25-29.

Law Com. (6) at p. 5.
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tion,”8® Thus, said Sir Leslie, the “perennial dilemma of a law reform
agency” was solved $1

Legislatures, of course, must decide policy in the end, Yet surely
law reform hodies must give the social and economic issues con-
sideration if their advice as to the implications of various solutions
is to he meaningful. Furthenmore, surely it is the function of these
bodics to put forward solutions to problems, which atthough they
may be “legal’ on the surface, are basically economic or seeial. These
solutions can only be formulated by cithor making certain assump-
tions or by having a data-colleetion expedition.

The Onlario Law Reform Commission, {or example, has been
examining in iis Family Law Project Lhe problem of property
relations between husband and wife$2 The consideration of whether
some form of community property repime is suilable for Ontaric
involves social questions of great significance. In its Landlord and
Tenant Project, the Commission has made recommendations which,
if implemented, wiould amount to a substantial interference with the
frecdom of the partics Lo enter inte their own bargain. These recom-
mendations included proposals for Rental Review Dfficers and Rental
Review Boards. The Interim Report of the Commission stales:

There is no doubt that many tenants are the victims of land-
lords wha are {aking advaniage of the acute housing shortage
in some areas (o charge coxcessive and in some eases un-
reasonable rents, This resulis from the fact that in those areas
there arc too many prospective tenants bidding in the market
where there are oo fow rental units available, T4 is obvious
that the only ¢ffective long torm salution to this problem is
to increasze the supply of housing units available for sale
or rent. Tistil this long termt soluiion can be realized a serious
social evil will continue.t3

The Commission, huvwever, stopped shert of rent control:

The wisdom of such controls is something that reguires a
wide cconomic study and policy decisions that go far beyond
the powers of this Commission as a law reform body.©

The Commission’s study included a survey of landlord and tenant

problems, conducled by questionnaire of 3000 tenants and 400 land-
lords in Torantots
B. Siructure

What kind of personnel should a law reform agency have? There
are two essentials -~ first class minds and time, The use of personnel

Thid., at para. 15.

Scarman, op. cil, M. 57, at pp. 32-33

Family Law Projeet Study, Part IV, Chs, { and 2.

Inuterim Report on Landlord and Tenant Law Applicable 1o Besidential
Tenancies (1968), nt p. €0.

Tbid,, at p. 70.

Ihid,, Appendix A

&2 gaceg
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varies, Some commissions have members who ave full-time, some
part-time. The extent that agencies will employ full-time staff de-
pends on whether research work is contracled out (usually to law
schoal teachers) or dene within the agoncy.

Both the Noew York and Ontario Commissions contract out the
large part of their research work, In the past (hree years, the Ontario
Commission has ongaped the services of fifieen Ontario law leachers
to undertake substantial studics on various topics. On the other hand,
the English and Seottish Law Commissions and the Now South Wales
Law Reform Commission carry out the major part of their rescarch
with their ewn staff,

The English Law Commission consists of five full-time Com-
missioners, 5 together with a full-time staff of forty-six of whom
twenly arc lawyersS? It should be remembered that the English
Commission is alse enpgaged in consolidation and codification, Four
of the lawyers on their staff are draftsmoen.

The New  South Wales Commission consists of four full-lime
membors, B8

The New York and Onlario Commissioners, with the exception
of the chairman of the latier, are prt-time, Their function is largely
one of palicy-making rather than of engaging in rescarch and report
writing,

Mcmbers of these Commissions have been drawn from the bench,
the practitioners and the law facultics. The English have clearly fell
that cither jwlges are specially suited to be chairmen or that they
glve an air of respectability 1o a body which may recommend radical
innovalions, The chairmen of the Lord Chancellor's Laow Revision and
Law Reform Comunitices and the Tlome Secretary's Crimingl Law
Revision Committer have always been members of the judiclary. Sir
Leshie Scarman and Lord Kilbeandon, the chainmen of the English
and Scoltish Law Commissions, both heold judieiz] office. The chair-
man of the New South Wales Comunission is required te be a judge®?
New York's Commission, however, is headed by a law professor and
Oniario’s by a former law school dean.

The other four members of the English Law Commission are
three academics, who were deseribed in the Ifouse of Lords at the
time of their appointment 2s three "Leftish dens”,™ and a barrister.
The New South Wales Coramission has, in addition to its chairman,

Law Connnissions Acl 1965, ¢ 22, s,

The Lsasw Commission, Third Annval I{cport 1967-1968, (Law. Com, No. 15),
rara

The New South Wales statute provides for not less than theee nor more than
six eommissions. Sec 5, 3 (2). 1

See 5. 3 (21 (a).

265 ILY. Dob., rol. 452, {April 14, 1065) They are L. €. B. Gower, MBE,
N.8. Marsh, Q.C,, and Andrew Mm-tm, Q.C.

g8 & 3%
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a law professor, a barrister and solicitor. The New York Commission
has nine membors, four of whom are ex officio as chairmen of the
committees on the Judiclary and codes of the state senate and
assembly, and two ol whom musi be law professors.? The others are
practitioners. The Ontario Cammission has five members.# Three are
practising mombers of the profession, ene a former Chief Justice, and
one a law school dean, as mentioned above,

In New York, those members who are noi ¢x officio are appoiuted
for five year lerms™ The same term is the maximun period of
appointment in England (although a re-appointmont may be made}.™
In New South Wales, the chairman, if he was a Supreme Court judge
at the time of his appointment, holds offico until he is scvenly (or
longer, if the instrianent appeinting him so states). The othor mem-
bers of the New South Wales Connndssion may be appointed to terms
not exceeding soven years, bul are eligible for re-appointment,’™ In
Ontarie, the statute lays down no period of tenure and the Com-
missjoners have been appointed for an Indefinite termy,

IV, THI FUTURI

What arcas of the law could we expect a National Law Reform
Commission to be concerned with? Maost of the so-called “lawyer's
law" lies within provincinl jurisdiction. In parlicelar, property, con-
tract and tort law are, in the main, ficlds of law which are of pro-
vincial concern, Nevertheless, they have federal aspects which conld
be the subject of roform studtes, For example, there are the foderal
expropriation laws znd the problom of the immunity of the federal
Crown from lawsult,

The Minisicr of Justice has so far mentioned two areas, civil
rights and criminal law, which he bolieves should be dealt wilh by
the natlonal commission he propnses. He has siated:

TTAnd it is my thonght thal such a Comumiscion might well be
charged with a particular responsibility imvolving a con-
tinuous evaluation of the funilamental rights and freedoms of
the ¢itizen as these may be found expressed in legiciative
enactmoents both old and new, 76

'l_'l The two law profrssors are Professor Tohn “’: R}ﬂc[}ﬁn:’!hf of Cornell, the

chairmatr, and Williem H, Muotligan, Bean of the Fordimm Taw Selinal.

T2 Sec S0 106F ¢ 7B, s 1.
. Allan Lewl, Q.C, foriner Doan of Osgomle FHadl Taw School, whe is the
chairman, thr Honoueable Y. G MeRuer, S, Foemer Chile! Justice, who is
vice-chairman, the Honourable | A, Bell, Q.C., of Ouawa, W, Gibson Gray,
Q.C, of Toronto, and Y. R. Poole, Q.C, of London.

T3 N.Y. Stat, 19345, o 507, 5 1; amended 1584 ¢ 230 MeRinney's Consolidated
Laws of New York, Book 31, 5 70.

M The Law Conunissions Ace 1965, . 29, 5. 1 (3). (UXK)

T Law Brform Comdssinn Acy, $267, s (3), (N.SW.)

#® Tuarner, op. Cit., '%ﬂ 1, at p. 12,

i
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Apparently Mr. Turner had in mind semmething similar to the MceRuer
Cumnmission Inguiry into Civil Rights,¥7 except that it should be on
a continuing busis, Should (his be the case and i 1L s expeeted that
the national commission would, say, produce in three or four years
findings which are equivadent in slature to the MeRuer Report, a
heavy burden would be imposed on the resources of the commission
and one ‘wonders how much other work it will be able to accomplish
tn this period. Naturslly, much will depend on how geneirous the
federal govermment is in establishing the commission and whether
it is strectored in sueh a way that it can be highly productive. The
econtinuing review envisaped would be much less demanding than the
initizl Lask. '

Criminal law is the ather ares which the Minister has spocificaliy
mentioned. ™ In moving the second reading of the emnibus Criminal
Code amendment bill in the House of Commons on January 23rd,
19569, Mr, Turner linked the creation of the natienal law reflorm com-
mission with continuing reform of the criminal law. Speaking of the
propased amnendments to the Code, he said:

If in the light of expericnce any changes or additions to the
Crirninal Code appear nol to have been in the public interest,
they can always be changed or repealed at any time™

The more coniroversial provisions of -the bill ease somewhat Lhe
existing profibitions with respect to abortion, houaosexualily and
letieries B I the national commission IS to make recemimendations on
these subjecls, on what basis is # to do so? Would the members of
the national commission be able to free themselves from their own
prejudices in such mallers? Would the comunission's exercise be

largely one of speculation into what is acceptable politically and by
the public?

Ciher arcas which a national law cornniission might review are
bankruptey law, patent and copyright law, the combines legisiation,
and divorce and marriage. It might alse concern itself with such an
elementary matter as whether or not there should be a Statute of
Limitations which should apply to federal causcs of action.

What of the provinces? Must every province have a law reform
eommission? Expense is invoelved, The snnual budget of the Ontario

77 Foval Cormmission Inguiry inte Civil Paghts. The first three volumes of the

Commission Report wvere released in Februaey, 1968 It is expected that the
remuining volumes will be relessed later this year, at which point the
Commission’s task will Le completed,

Turtter, op. cit, fo, 1, a1 p. 12; Can. HC. Deb., Jonuvary 23, 1969, at p. 4725,
Cun. HL.C, Db, Yonuary 23, 1369, at p. 4725,

Bill No. C.150. Ss. 7, 13 &nd 18 {amending the Criminol Gode by adding
ss. HEOA and 170A and ansending s 237).
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Commission, for example, is near the $260,000 mark®! Can suitable
personnel be found and afforded? Newfoundland and Prince Edward
Island do not have law schools. The territories are, of course, in 2
very difficull pesition. Yet each jurisdiction must be concerncd with
the gencral reform of its laws and samcone within that jurisdiction
must assume that responsibility. Certainly, it is noi sufficient for one
province to blindly copy the reforms of another. Net only do local
conditions vary, bul the law which iz being changed by the adoption
of a reforming statute may not be the same, The Conference of Com-
missioners on Uniformity esulil, of ecurse, approve as model statutes,
cnactments passed as the result of the recommoendation of some
provincial commission. In this way, cach provincee would have the
oppartunity lo study the particular act, Ilowever, how meaningful
such studies would be must be doubtful in view of the way in which
the Conference has operated in the past. In any cvent, every statute
can be improved upon and copying is no substitute for further re-
scarch and analysis, There are two olher possibilities. It might be
feasible for two or more provinces to form a joint agency. It may be
thai the National Law Reform Cobmmnission, whoen it is created, could
play some helpful role, although the federal government might wish
to aveid the possibility of being charged as an interloper.

The agencies thal arve being created must have a liaison with
onc another, Nearly every law reforin agency in the common law
world maintains an active intercst in the researeh and reperts of the
othor agencies. In this respect, it would be helpful if there was some
central body which kept track of past and current research undesr-
taken by law reform bodies. Within Canadn, there is a special oppor-
tubily for co-operation. Law reforme agencies in {his country mipht
informally agree as 1o a distvibution of projects. This would enable
their resources to be more effectively utilized,

Law reform is most certainly upon us, The continued growth and
interrelationship of law reform agencies in Conada and eclsewhere will
prove both productive and exciting.

Bl See Estinutes for the Fiscal Year ending Dlareh 31st, 1959, of the Province
of Omtario, at p. $9. The cstimaty was $190,000. The current budpet figure
for the Now York Law Comunission is in the neighbearheod of $174,000. The
estimated cost of the Ynglish Law Commission fur the year eading March
31st, 1059, was $145,000. Sco the Civil Ltimates 1968.69, I - 45 {Session
1967-G8, Faper Ne. 126,




THE WOREK OF TUHE LAW COMMISSION FOR
ENGLAND AND WALLS

the Hon, Mr. Justice Scarman®

In intreducing the Law Commissions Bill into the House of Lords
in 1965, the Lord Chanceller, Lord Gardiner, referred to the speech
of his distinguished predecessor Lord Brougham before the House of
Commons on Fcbruary 7, 1828, This speech, lasting over six hours
and delivered 1o 2 “thin and exhausted” chamber, heralded the great
era of nineteenth century law reform in England, which, inspired by
the writings of Bentham and implemnented through the efforts of a
succession of WVictorian Chancellors, culminated in the Judicaiure
Acts of 1873-5.

The following fifly years or so was a period of relative quiescence
in which the great changes of Lhe middle purt of the ninelcenth
century were being assimilated by the profession and by the courts.
But beginming with the real property legislation of 19235, the twentieth
century too has seen a gradually inereasing coneern with the develop-
ment of the law and the need for its relorm. The creation of the
Law Commission by the Law Commissions Act of 19651 is the most
recent and significant recogaition of the imporiance of ensuring that
the law remains a2ituncd to the neceds of contemporary socicty.

Unlike most of our Furopean neighbours, we in Britain have
never had a central povernmont agency responsible for the develop-
ment and adminisiration of the law - we have no Ministey of Justice.
Such functlons as are performed by a Minisiry of Justiee in those
civil law and Commaonwealih jurisdictions which possess one are. in
England sharcil amongst a numtber of Government depariments. Two
of the most important of these are the llome Gffice, which is respon-
sible for the cviminal law and penal system, and the Lord Chancellor's
Office, which exercises &t gencral control over the administration of
the eivil aw and those branches of the substantive civil law which
do net fall within the province of &ny of the more specialized depart-
ments. Thus before 1965 the investigation of any problem of Jaw
reform, which could not be umdertaken simply within a government
departiment, had {0 be enirusted to a Royal Commission or to a
standing or ad hoe commitlee of judges, academic and practising
Jawyers, clvil servants and laymen who gave their services part-time,
The standing commitices Include the Law Reform Committee to which
aspects of the civil law could be referred by the Lord Chancellor, and
the Criminal Law Revisien Committee, whick, as its name implies,
deals with the criminal Jaw at the insligation of the Home Secretary.

*O.0.E., L1103 Judge of the High Court, Chairman of the Law Commiqsion.

1 The Act set up two Commissions: “The Law Commission™ which is respon-
sible for the Jaw of England and Wales {and cortain sspects of the law of
MNorthern Ireland) and with which this account is solely concerned; and “The
Scottish Law Comnission” which doals with the law of Scotland.
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Such committees have done, and conlinue to do, a great deal of
immensely valuable work in the fold of law reform, Yel the time
and resources which they have been able to devole to any particular
project ave severely Jimited and U therefore became evident that
comprchoensive reforin could only be achieved by a body which had
this as its sole lask and which was cquipped with a professional stalf
on the scale reguired? In the words of Lord Gardiner, who was a
member of the Law Heform Commitice for a number of years before
his appeintment as Lord Chancellor:

“You cannot reflorm the law of England in your spare time

on an occasional afternoon’3d

Quite apart from the limitations which were nccessarily imposed on
the scape of any Taw reform Inquiry conducted on this basis, the work
of the standing committees wis alzo handicapped, to some extent al
least, by the lack of any power to sclect subjects for roview or to
allecate priorities for reform. These decisions were teken by the
governmental depairtmoent concerned,

The Law Commissions Act of 1965 sought to overcome these
defects by selling up a permanecat body consisting of a Chalrman and
four other full-time Commissioners, The Act provides that persons
appointed 1o be Cuommissioners must be drawn from thase

“suitably quatificd by the holding of judicial office or by
exporience as a barrister or saliciior or as 2 teacher of law
in a univoersity™s

The Commissioners ave assisted by some twenty full-titoe Jawyers
and an administrative staff,

The general duly of the Commission is set out in s.3{1) of the
14685 Act. It is Lo

“take and keep under vevicw all the law with which [it is]
concorned with a view to ity systernatic development and re-
form, including in pariicular the codification of such law, the
eliminalion of avomalies, the repeal of obsolele and un-
necessary cnaciment, the reduction of the nmber of separate
enactments and generally the simplification and moderniza-
tion of the law | ",

The responsibilities of the Commission are thus not conceived in
terms of sporadic or ogcasional intervention in isolated arcas of the
law which may be referred to them, but In terms of continuous
scrutiny and reviow of all the law,

2 Sce the White Paper: “Praposals for Fnglish and Scottish Law Commissions”
Crnnd 2573,

3 Second Reoding Debats on Low Commissions’ Bill (Volume 254 Howuse of
Lords Debates, col. 1153). - .

4 512} Tn fact the Commissioners consist of one Judge, three Queen's Counsel
and one Solicttor, Thrae of the Commissioners have expericoce as teachers of
law v 3 university.
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The Azt goes on Lo define the speeific functions which the Com-
mission is reguired to earvy out i the discharge of its overall duty.
The Coromissioners are required to preparc and submit 1o the Lord
Chancollor programmes for the examination of different branches of
the taw with n viow 1o reform, and to recommend the agency (whether
the Commission or another body) by which any such examination
should be carricd out® This latler point is important since it illus-
trates ithe planning or ce-ordinating role of the Commission. The
standing aud al lioe commitices {o which I have referred have not
beea: superseded: they continue to thrive and their services, too
valuable to be dispensed with, have been utilized in a varicty of law
reform projecls singe 1965,

Subject Lo the Leord Chaneellor's approval, the Commission is
then to cxamine the subjects contained jn ils programme to make
recommendations and, where appropriate, 1o prepare draft bills$
From Hs inception the Law Commissien has been greaily assisted
by a teamn of exper! Parliaineitary Counsel whase job it is 10 trans-
late the Commission’s recommendations inlo legisTative form,

This, In oullineg, 1s the machinery which Parliament has con-
strucied. Iow hasg i operated over the past three and a half years
sinee its creation? Soon after the Comrmaissioners were appointed in
June 19G5 their First Programme of Law Reform? received (he
approval of the Lord Chancellor. One consideration which, apart
from the resources availabls to the Commizsion at that time, guided
the choice of ilems for the First Progratune was the desivability of
examnininfy studies already completed by other law reform agencles
with a view to considering whether their veeommendations, if not yet
implementod, couhl be endorsed or supported,

The scape of the seventeen items containedd in the First Pro-
gramme varies considerably, Two topics are scheduled for codifica-
tion: the law of landlord and tenant and the law of contract, Those
are major exercises which will inevitably (ake some years te complete
since it is intended to reform as wel us codify the existing law3
The eodiflcation of cottract law §s boing carcied outl jointly with the
Scoltish Law Commission with a view te the ultimate production of
an Anglo-Scottish Code. This involves reconciling ecertain basie aQif-
ferences between English and Scots law {(which, of course, derive
from nuite distinet tradidiong) but the task is worthwhile since com-
niercial law is one field where standardization of legal rules is par-
ticularly desirable, especially within a nation as small as osur own,

S.3¢13{b).

53(1){c).

Iaw Cormission Pablication o, 1.

Such codes as already form part of Fnplide law (lor cxample, the Bills of
Exclionge Act i832 and the Sale of Goods Act 1993) represent, for the mast
part, statrments of the case law and s1atote law as it existed a1 the time of
-codification, ne attemyt being made to alier the law,

= cheEn
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In the work on the Code the iwo Conmnissioners have alse been
mindful, in the lighi of Britain's application to join the Common
Marked, of the importance of achieving harmonization with continental
syslems,

These two codification excrcises ave now well under way but
their complelion cannot he expected for some time, The First Pro-
gramme also conlained a nurnber of items of maore limited scope, some
of which have been disposcd of. An example is Ttem XIHI: a con-
sideration of the probloms raised by the decision of the House of
Lords in ILIP. v, Smith,®* that is the question of “imputed criminal
fntent", 'The Conunission repommended that where an aceused's intent
or foresight is relevant to his lability under the eriminal law, the
test of such intent or feresight shouwld be “subhjective”.® This recom-
mendation was implemented by 5.8 of the Criminal Justice Act 1867,

The combination of law reform items of varying ambit makes
it possible to proceed with research on seme subjects while consulta-
tions with ouiside bodies and individuals are being carricd out on
others.

In November 1957 a Second Programme!? was submitfed to, and
approved by lthe Lord Chancellor. It contained just three ftems: the
codification of the crimmingal Jaw, the codifleation of family law and
the interpretation of wills, We may consider the first of these items
as an Hustration of the detailed organivation and execution of a
specific law reform study,

Ttem KVYID of the Sscond Propgramine of Law [eform recom-
mends that there sheuld be a comprehensive oxmmination of the
criminal Taw with & view {o its codification. This, of course, will be
a complex and lengihy operation ard it is not, therefore, possible to
map owt &l stages ol the excreise; but, as a start, three topics are to
be examined, The first and most fundemental js a consideration of
the penecal principles of the criminal law by the Commission itself
assisted by a Working Parly whose members include judges, lawyers
from alt branches of the profcssion and representatives from the
Home Office. Two of the Law Commissioners act as joint chalrmen
of the Working Party and a third Commissiuner is also a member,

A working paper'? has been published by the Commission set-
ting out the topics which are to be discussed by the Working Party
and what Fform the framewori of whiat will ultimately be Part T {The
General Parl) of the Criminal Code will take, As work progresses en
this agenda the provisional conclusions reuached by the Commission
and the Working Party will be published in the form of a succession

9 {1961} A.C. 200,

10 “Impted Criminal Intent (Director of Public Prosecutions v, $mith)” (Law
Conunission Poblication No. 16},

11 T aw Commission Publication No. 14,

12 Published Warking Paper Mo. 17,
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of working papers consisting of scts of propositions accompanied by
explanatory comments, Comment, criticism and saggestions will be
fnvited on these working papers which will be widely circulated both
within and withou! the legal profession. The Commission is alse In
clese touch with speciallsts in ether disciplines whose expertise and
experience can condribute to the formulation of the basic principles
of the eriminal law. clovand eriminglogieal and socialogical dala, as
well as advice on the commissioning and feasibility of rescarch pro-
jects, are available through a spocially constituted Advisory Panel of
Sorial Scientists,

Simultaneously with this study of the “General Part” of the
criiminal law, the examination of certain specific groups of offences
nas boen iniliated. ™ This work is being shaved between the Coni-
mission and the Home Secorelaey’s Criminal Law Revision Comaniitee,
which is to undertake a review of offences against the person {in-
cluding homicide) and sexual offences. The third aspect of the eriminal
law xo far plunned for examination is “extra territorial jurisdiction
In criminal offences”, for which the Commission ilsclf Is responsible.

This patiern of work is of course peculiar 1o the particular pro-
jeet which we have been dizcussing since working techniques must
be adaptable to the needs of any particular inquiry. Generally speak-
ing, two stipes can be idenlifizd hefore recommendationg are finally
made: research and consullation. It is at the research stage that
experience and materials frean other jurisdictions may be considered.
The 1565 Act has in fact made iU a specifie duty of the Cominission
“1o obtain such information a5 to the legal systems of ather couniries
as appears 1o the Commissioners likely to facilitate the performance
of any of their funciiong™.1s

Onee vescarch has been compleied the results of the Commission's
preliminary deliberations are distilled jnto the form of a working
paper which cots oyt the exizting law, indicates the defects which in
the view of {he Commissioners regoire correction, and makes ten-
tative supgestions for reform. This is the general practice, and on
- the whole this method of consuliation has been found preferable to
issuing gencral invitolions 1o subimil momorarda of evidence, A work-
ing paper focuses the mind of the reader directly on the issues in
question, saving time and work bothh for the reader and for the
Cormnmission as the evenfual recipient of the reader's ¢comments, Tt
also allows these who are consulted an opportunity of sceing 1he
direction in which the commission's thinking is moving at a stage
when it is not too late for.the Commission to be diverted from an
unacceptable or unwise course. Tt is through consultation on specific

13 Malicious damage to praperty, forgery, perimy, higamy and offenoes against
the marviage law, offences ggainst the person (ncliding homicide) and sovual
offences, Ser Sceond Programnie of Law Heform {Law Comimission Publica-
tion No. 14) page G,

14 531310
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projecis as well as periodic meetings with the three chief repre-
sentative bodics'S of the lepal profession that the whole professlon
fs given an opportunity of participating in the evolution of the law,

In a country with a legal tradiion as encient as ours one problem
of which any law iclorm agepey must be aware is the Torm of the
law and its arrangement and accessibility. The law of England is to
be found in soie 3,000 Acts of Parliament dating from lhe thirteenth
century, in many volumes of dolegated lepislution made under those
Acts, and in over 300,000 reported cases In many cases codification
will be the ideal method of reducing the number of sources of ihe
law vhile at the same time rendering it more readily comprehensible,
Twe other techuigues which are conctrned rather with the form and
arranpement of the law than with its confeat are conselidalion and
statuie law revision. The Act of 1065 requires the Comniission lo pre-
pare from time to lme ot ihe request of the Lord Chancellor com-
preliensive programmoes of consolidation and statute law revislon and
to undcrtake the preparation of draft bills pursuant to such pro-
graminges. e

By "consalidation” is meant the process of combining the legis-
Jative provisions on a single topic into one coherent enactment. This
in itself will make Uu law more accessible and may in some éases
wsefully precede complote codification of that branch of the law in-
cluding not only previows legislation but alse  judre-made law.
“Statute Taw Bevision” is the process of eliminating obsolete and
unitecessary endetments from the statute book —- an operation which
facilitates the ey provess of consolidation and, where appropriate,
codification. Work on the First Programme on Copsolidation and
Statule Law Revision™ is pow well in hand, Ju includes the con-
solidation of =uch major arcas of the law as the Incore Tax, Renti3
and Nead Traffic Acts,

We are 2lso hecping in elose touch with other developments
directed towards improving aceess lo legal sources, Computerized
techuiques of informution retrieval may represeint one answer to this
problem but the praclitioner and layman arc likely Lo pain more
immediale benefit from the proposals of the 8tatule Law Commitlee
to produce a new official cdition ef Public General Statutes in force.
The present official edition consists of the Third LEdition of Statutos
Revised (32 volumes) containing those statules passed between 1235
and 1948 and in force on 31st Decoinber 34E, The sccond part con-
sists of the annuel volumes of the Public General Acts from 1949

5 These ave the Goneral Council of the Bar, the Yaow Society (Selicitors) and
the Soticly of Publdic Teachers of Law.,

18§30,

17 Taw Conuuission Publication No. 2.

18 This v has niew beon completed with the cnactment of the Tlent Act 1968,

Sev the Conunission’s Thind Annual Repert (Taw Commission Publication No.
15), puragraph 73
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opwards. The Statutory Publications Oflice prepares annually a
volume of Annotaiiens 1o Acts which contain divections for amending
the volumes of the official edition in accordance with the changes
made by the year's legislation. By 1968 the state of (his edition can
enly bo duseribed as deplorable, One volume (for the year 1952) is
out of prini and, therefore, unobiainable; almost one third of all the
pages in the edition has now been cancelled and many of the remain-
ing pages are disfigured by amendmoenls and detetions-— that s, of
course, assuming that the owner of the volumes has had suificient
time and resources o make all the pecessary annolations! The Statute
Law Committee bag, therefore, proposed Lhat the new official cdition
be arranged by subjeol rather than chronolorically, and in o con-
venien! loose-load form 19 The Law Commission has warmly weleomed
theze sugpestions as complementary to their own efforts in the fleld
of consotidatian and statule law revision.

Items listed in the Commission's programme of law reform and
statute Jaw revision and censolidation do not represent the sum totat
of its work. The Comuissioners are reguired by statute {o receive and
eonsider any proposals for the reform of the law, which may be made
or referted to them Inevitably most law reforin proposals croanate
from the legal profession ~— cither from the judges or from in-
diviituals =nd bodies tepresenting  the academic and  praciising
branches of the profession. Only in a small minority of cases is no
aclion taken on these propesals, allhough the pressure of work often
necessiates the posiponcement of supzgesiions for later consideration.
The remaining proposals are «sther incorporated into an existing
progratumne ilem or refevred to other departments, commitices ole,

The broad compass ¢f many ol the programme ilems permits
acilion to be tuken nol only on proposals from eutside the Commission
but al=o allows the Commissicners, on thelr pwn inltiative, to make
recommendations econcorning nﬂttm s of importance or urgency which'
are brought to light from time to time. The Family Provision -Act
of I9G6 incorpaorates cortain propesals designed to remedy the unsatis-
faciory stale of affairs revealed by three cascs docided In 1965 and
1966,21 Those proposals were formulated by the Colmmission in the
context of its general review of family law.2?

_._One further function of the Gﬁmmissiph, as 1aid down by statute; "

remains to ke discyssed - the provision of advice and informaticn

to povernment departiments or other authorities concerned with the
reform or amendment of any ‘branch of the law 2 Thiz is another

0 Spe the Commission’s Third Awnual T’inarI {Law Commission Pu]:lfc.-:taun
No. 15}, paragraphs 5%87. .

20 1065 Act. s -i(l)fn)

21 See the Gormnussion's First Annoat f’.cport {Law Cnmmlss:on Puhh::auon *
4} at paragraph 82

2 Ttem X of ihe First Tiogiamme (now Tteni )«.IX Second” ng.rnmnw}

1965 Act, 8.3(1)(c).
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aspect of the co-ordinating responsibility of the Commission. If we
are zdeguately to discharge oty duty lo keep under review all the
law with a vicw to its systemalie dovelupment and reform, then It s
vital that we are given the opportunity of ensuring that the legisla-
tion which is promoted by the various government departinenls re-
mains in step with the development of the general law, o should be
aoted, however, thal while departoents nre inercasingly sceking the
advice of the Law Commission there is no dudy on their part lo do so
—- the Commission can only act in response to a request. One such
request was Lhat received by 1he Commission in December 1967 from
the Ministry of Labour (now the Departinent of Ihunployiment and
Productivity} for advice on the review of the form ad soope of the
Factories Act 1961 and allicd jopislation. While this branch of the
law is specialized in the sense that its application is limiled to a
particular, though of course important section of the rommunity, a
review of this kind jnvolves guestions of principte touching funda-
mental aspeets of law reform and the gencral oy -~ such questions
as the forin and strocture of statules and subordinate legistation,
the place of strict Liabdlity and the appropriate eriminal sanctions in
social legislation of this kind®

Of porhaps more gencral interest te Canalian readers, in the
light of the enactment of the Canadian Divoree Act of 1968, was the
reference to the Convmnission, under s3{1 3 {c¢) of the 1965 Adt, of the
Repert of a Group appointed by the Archbishop of Canterbury
entitled: “Pulting  Asunder: A Divorce Law for Contemporary
Soelety™. Thix alwns serves as an iMustratinn of how the Commission
proceeds in a contraversial ficld Hke that of divorce. The Archbishep's
Group recnmmended, inler alin, the abolition of all existing prounds
for divorce amd the substitation nf the breabrdawn of the masriane
ax the scle ground. The examinatinn of the proumds for diverce foli
conveniently with Item X of the Commission's First Propeome.

In their report® to the Lord Chuncellne on this referenee the
Commission recognized that it was for Pagliament to soltle such
controversial social issues as 1he advisabilty of exiending the present
grounds for divoree, They pointed oul that they regarded their fune-
tion in such cases as the limited one of assisting the Iepisloture and
the peneral pubdic e considering these guestions by indicating the
implications of varieus possibie courses of action, Thus while the
jurisdiction of the Cpmmissioners is in no way confined to what js
somelimes deseribed 08 Ylawyer's Iaw”, they, as a body of lawyers,
are aware that their exportive is as such and that where impariang
sacial jssues zre involved the ultimate policy Judoments must lie with
the communily at larpe as represented by Parliament,

2 See Third Anpual Report (Taw Conmmission Publication Moo $15) at parp-
graphk GO{it). )

2 “Grounds of Mivaree: The Field of Choice” (Low Commisclon Puldication
No. 1,




WOUR OF THE LAW COMMISSION FOR ENGLAND ANI) WALES #

Bui of course there is really no sensible distinction belween
“lawyer's law” and secial legisdation — merely a gradation in the
extent to which the social judgments which have inevitably lo bhe
made exclie public confraversy. Bven (e Report on the Reform of
the CGroumds of Divores,® in which (he Commission made no recom-
mendations bul set out the possible form which reform might take,
started frem two promiscs which, though hardly contentlous were
undoubiledly social judgments, They are set out in paragraph 15 of
the Report:

“pccordingly, as it secms to us, a good divoree Iaw shaould
seck to achicve the following objectives;

{1) To bultress, rather than to widermine, the stability of
marringe: and

(ii} When, regretlably, a marrlage has irrelrievably broken
down, to enable the cmpty legal shell to be destroyed
with the maximum falroess, and the minisum bitter-
ness, disiress and huamiliation”

I pelicve that provided the Law Connmnission remalns aware of ils
limitations ax a specialist hody it can moke a valuable contribution
to the resolutlon of sociat problems, not enly by the deployment of
tegal skills but alse, through the precesses of consultation and re-
soarch, ax a moedium for the collection and assimilation of Information
gleaned frome othor fields such as the social and cconomic sciences.

The Law Commission has pow been in existence for over thres
yeavs, IL ix nol of course for one of its members to pass jodgment
on its achievements even #H any ascessment wore posszible after so
shorl @ life span. The legisictive fruits of many cwrrent projects
which are being worked on intensively cannet hope to be reaped for
some timoe yei. At Lhis slage in the Commission’s history I prefer Lo
look forward rather than back. Twe partioulny problems pose chal-
lenpes to the eause of taw veform, cach of which in diffcvent ways
stem from one rathor olLvious fact —- Lhis is that Parliament by
enacting the Law Cammissions Act has recognized that henceforih
the development of the law js prmmnly tht_ functmn of the legislature
rather than the courls, - -

The first problem that I want o discuss is the practical one of
devising the most efficient means of teanslating the Commission'’s
“récommendations inte énacted law, Part of the difficilty is the lack
of Parliamentary time which, divided as it is hetween Jaw-making
and control of the executive, severely limits the opporiunitics for intre-
ducing law reform measures which are net regarded as important
politlcalty. The remedy lies in the reflorm of Parliamentary procedure
and in particelar in the greater vse of commitlees. One step in this

% .
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. Girvection is the provizion for the transfer of the Sccond Reading
debate on non-controversial bills to an all-party Standing Cominitiee
of the House of Commons, This procedure is desloned to expedite the
passage of such bills by romoving them from the fioor of the House,
but its ntility is dependent both on the willingness of the House to
treat & bill a3 non-pontreversial asd ou the attitude of the Oppogition,
whose consenl is reguired before the procedure ean be inveked,

But to find time in the crewded Parlizmweniary timetable is only
to surmount the first hurdle, Tl probiom is then to ensure that the
measure ean be safely siecred throeugh what Siv Mackenzie Chalmers
called the “shouds and quicksands”™ of Parliament. Whore a bill is
short there may be lttde difficuliy but in the case of major billz such
as cxlifications there is always a risk that an claborate and integrated
measuyre, prepared afier thorovsdh and time-consuming rescareh and
consultation, will be vulnerable to the ignoranl or the uninstructed
amentdnient, To quote Chalmers again

""When a bill is introduced which professes-io aller the law,
it comes at once into the catlegory of opposed measures.
Every member considers himself justified in exprossing an
oplnion, and as far as he can in glving coffect 1o his opinion
on each and all of lis provisions. The result is that the
measure i5 50 hacked #nd howed ag by ill-advised and hasty
amendments thal it emeryes from Commitice whelly dis-
figured,"<?

I do not of course suppest that Paclizment ouph! to give ungualified
acveptance to anything which the Law Comission puts before it
But Chalmers” strons words do indicate a danger {vom which Parlia-
men! must prolect itsel! if the years of work which have pone into
the preparation of, say, a dralt code and repori are not to be wasted,
Groeater wse of ecommitiees to provide experd and detailed serutiny
is only part of the answer, Long and complex picces of legislation
musl bave skilled guidance through both chambers, but in fact there
is nb Minister in eithor YIouse with a direct responsihility for Jaw
reform. The Law Gfticers in the Conimmens already carry heavy re-
sponsibilitics and in the Lords the Lovd Chancellor is overburdened
by his multifarious duties.

Two models of liaison between the law roform apency amd the
legislature arve instructive, In Now York for example, four memhers
of the legistature sit as ex-oificio members ol the Law Revision Com-
maission. They have the duty of introducing bills draftied by the
Commission and of guiding them throuvgh the lepislature. (loarly
this arrangement has much to recommeng it but it suflors from the

2T {18861 T L.Q.A. 125, 133 Aud there is more then e groin of trls inthe
remark which Chidmrrs gquetes, at the same page: ™A B wseally goos inte
Parlinment in the state in which it ought to come out, and comcs oul in the
state in which it eught to go in”
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disadvaniage thot it michi appear to compromise the non-political
statis of a specialist advicory body such as the Loaw Commission,
Perhaps the climete solution lics int the second- approach, through
the creatiot: of a department of justice, which, guite apart from its
other advantages in rationalizing the prozeut division of responsibili-
ties for the operation of ihe legal system, would provide a minister
who could handle law reform bills in the Commons and act as & link
between the Commission and Parliamont.

Finally, I wani to look briefiy at the other consequence which, I
sugpest, flows from the grecler reliance on enacted law which we
are to see in the fature, The simple fact is that the courts and the
prefession will have to adiust {o interpeeling and applying law which
derives Increasingly from siatute In the fovm, eventually, of com-
prehiensive cottes, This will faevitably mean a change in the judge's
traditional role of creative law-making, The Law Qummission has
recoghized the imporiance of the rules of slatutory interpretation by
Inctuding this topic in its First Programme (Item XVID). In a working
paper?s {produced jeintly with the Seottish Law Commission) it has
beeir sugrresied, first, that words must be read in”their context;
secondly, that the context musl nclude all other enacted provisions
of the statute; ihirdly, that it should also include the reports of
Royal Commissions and similar commitiecs, and any other explana-
tory malerial that might be wmade available by Parlinment. Finally
it is suggosted that if the statule has failed (o express an intention
which covers the particular circumstances of the case, the court
should be ready lo argue by analogy from other provisions in the
statute, 50 as to give eflect to ils intended puarpose,

Altied with this subject is the whole question of sfare decisis,
Does the need for ccrtainty in the law demand that previous inter-
pretations of the code should have hinding foree in subsequent enses?
Or will 1his defeat the ebject of codification by teading Lo the acerelion
of quantities of case-law benenth which the words of the codo soon
beeome buricd? Just row much room for manoceuvre ougrht individual
judpes to have?

i do not prelend thzl we have the answors to all these guestions
but I am sure that the logal professiom will he able 1o meet whatover
demands the Law Comrudssion, through Parliament, makes on it in
forging a living, socially relevant system of law in the true spirit of
the English legal tradition,

—6th January 1969
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28 Yaw Campistion Publishied Warking Paper No. 14 {Scottish Law Commission
Memprandum No. G},




