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9/25/69
Memorandum 69-119
Subject: Status of Topics on Commission's Agends

The Commission should consider the status of the topics on its agenda
with & view to plamning future meetings and determining the priority to be
given varicus topics.

The following eight topics are not being actively considered; they &are
retained on the agenda merely in case a defect in legislation enacted upon
our recommendation is called to our attention:

26 - Escheat

42 - Rights of Good Falth Improver

45 - Mutuality re Specific Performance

53 = Perachal Injury Damages

55 - Additur and Remittitur

62 - Vehicle Code Section 17150 and Related Sections

67 - Unincorporated Associations

69 ~ Powers of Appointment

Work on each of the following seven topies will be completed if our

recammendation is submitted to the 1970 Legislature and is adopted:

41 - Small Claims Court Law (to be dropped)
Ly - Fictitious Name Statute

50 = Resl Property leases

59 - Service by Publication (to be dropped)
60 - Representation as to Credit

66 - Quasi-Cemmunity Property

Th - Civil Code Section 715.8 (Rule Against Perpetuities)



Research studies are now being prepared on the following six topics,
end they cannot be profitably considered until the study is cOmpleted:
47 - oral Modification of Written Contract (Civil Code § 1698)--a law student

is weorking on a background study under my supervision. This study
should be complete by September 1, 1970.

TO - Arbitration--Mr. Feldman

71 - Counterclaims and Cross-Complaints--Professor Friedenthal

T2 = Liguidated Damages~-Professor Sweet

T3 - Joinder of Causes of Action--Professor Friedenthal

75 - Right of Nonresident Aliens to Inherit--Professor Barton

The following five topics are under active study:

12 - Teking Instructions to Jury Roomw-«Tentative Recommendation ready
to distribute for comment.

36 - Condemnation~-We have substantially completed work on all background
studies on hand and have a number of tentative recommendations sub-
stentially completed. Mr. Taylor has been working for several years,
off and on, on a study on the right to take., Mr. Horton has begun
work, when time permits, on a study on compensation but has not
been ghle to devote any significant amount of time to this study.

52 - Sovereign Immunity--We have completed work on a "clean up" bill
for 1970. We do not have any studies that have not already been
considered and do not plan toc devote any time to this topic except
that we will consider the study on the collateral source rule when
it has been completed by our consultant.

63 -~ Bvidence-~We will camplete work on a "clean up” bill for the 1970
session at the October meeting., Although there are problems in
evidence that merit study, they are of low priority and would re-
guire preparation of a research study.

65 - Inverse Condemnation--We have studies on water damage and aircraft
noise damage and much work 1s needed on these aspects of the topic.
We will need a background study on any additional aspects of the
topic we want to study. We could review the studies on hand to
determine if we want to take up aspects of the topic previously
discussed. Professor Van Alstyne plans to prepare cne more study
early next year,




The following four topiecs are authorized for study but no background
study is avallable and no consultant has been retained:

23 = Confirmation, Partition Sales (see Exhibit I for description)

30 - Custody Jurisdiction (see Exhibit I for description)

39 - Attachment, Garnishment, and Exemption From Executicn (see Exhibit
I for description)

76 - Preference in Setting Matters for Triel--We are making a survey of
the 58 presiding judges to determine whether this problem merits
study

The foregoing demonstrates that additional new topics are needed so that
a balanced program will be possible in future years. Also, it demonstrates
the need to retain research consultants several years before topics are to
be congidered.

In part, our present situation is caused by the failure of consultants
to deliver studies on schedule., A contract was made with Joe Harvey when
he left the Commission's staff to prepare a study on the revisions needed to
conform the Civil Code to the Evidence Code. He found he did not have time--
considering the rate of compensation for the study--to prepare it and the
contract terminated on June 30, 1969. Jon Smock, also a former staff member,
contracted to make two studies: (1) revisions needed to conform the Code of
Civil Procedure to the Evidence Code, and (2) revisions needed to conform
the Business and Professions Code to the Evidence Code. His work as the
legislative representative of the Judiclal Council requires more than all his
time and he too failed to prepare the studies and these contracts terminated
on June 30, 1969. Professor Ayer contracted to prepare a study of the pro-
cedural aspects of condemnation, He devoted a substantial amount of time

to & relatively small portion of the topic, prepared a law review article
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covering that portion, and requested that the contract be terminated because
he estimated that it would take two years of substantially full-time work
to complete the remainder of the study. The contract was terminated earlier
this year. Professor Van Alstyne has produced sn impressive volume of
material on inverse condemnation, but he too is about one year behind
schedule,

Whatever is to be considered within the next few months will have to
be produced by the staff. The only study that is well along is the one on
the right to take. Mr., Taylor has worked primarily on this study for
several years, The other staff studies that were in progress--excess condem~
nation, byroads, claims statute, leases, representations as to credit, fic-
titious business names, governmental 1iability, rule against perpetuities,
and others~--have been completed and disposed of by the Commission.

Some staff time will necessarily be devoted to the legislative program
and cleaning up work on the items on the agenda for the October meeting.
Additional staff time will be required to complete work oh the 1970 legis-
lative program items (editing and publishing). However, it is apparent that
the major portion of our staff rescurces must be devoted to the right to
take study for the next several months--possibly more--if this study is
ever to be completed., And this study is logically the first ohe in the
condemnation field since it provides background knowledge essential to the
development of the basic framework of the statute.

The staff believes that priority must be given to the right to take
study. Accordingly, we suggest thet no meeting be held in November and

that tentatively a two-day meeting be set for December. We hope that a
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substantial peortion of the study on the right to take will be available for
consideration at the January meeting. Later on during 1970, we hope we will
be recelving studies from our research consultants.

Respectfully submitted,

John H, DeMoully
Executive Secretary



- Yomp. 69119 EXRIBIT X

A Descriptions of Topios on Commission Agenda
(N0 M*TRMPT HAS BEEN MADE TO BRING THESE “:”%¢ DESCRIFTTOMS UP TO DATE)

Topic No. 21 A study to determine whether the low relating fo atachment,
Qarnishment, ond property exempt from execufion should be

AN ‘The rommission has received several commnniestions bringing to iis
S amﬁuqmmmbwmmmﬂdduhinm_hwo!m
State relating to atiachment, garnishment, and property. exempt from
execution. These communieations have raised such questions as: (1)
whether the law with respect to farmers’ property exempt from exeen-
tion lhou.ld be mademtnd. (2} whsther & procedure should be estsh-
lilhed to determine disputes as to whether particular earnings of judg-
‘ment deblors are exempt from execution; (3) whether Code of Civil
Procedure Beetion 690.26 should be amended to eonfurm to the 1955
smondments of Beotions 882, 688 and 690.11, thus making it elesr that
one-half, rather than only one-quarier, of & judgment debior’s eamn-
i _ ings are subjeet to axecution; (4) whether an sttashing offiecr shonld
be required or empowered to release an aitachment when the plaintiff
appeals but does not put up a bond te continne the attachment in effeot ;
and (5) whether & provision should be enactod empowsring a defendant
against whom 8 writ of attachment may be imsued or has deen imned
R to prevent servics of the writ by depositing in court the amount
B demanded in the complrint plus 10% or 15% to cover pomsible couts,
( ~ The State Bar baq had vovious related preblems under eonsideration
from time to time. In a report to the Board of Governors of the State
Bar on 1955 Conference Reanlution No. 28, the Bankruptey Commitiee
of the State Bar recommended that a complete study be made of attach-
ment, garnishment, and preperty pt from execution, preferably
by the Law Revision Commission. In a communication to the apmission
dated June 4, 1956 the Board of Governers reporied thet it approved
this recommendation and requested the commission to include this sub-
ject on ite ealendar of topies selected for atudy. :




of Civil Procodure Section 781 there is no such requirement. A thind
ditference is that the Probale Code contains detailad provisions re-
garding real estate brokers” comnissions,’™ whereas the Code of Civid
i*rocediree s silent on this matier. 1t may be that there is Litthe reason
for these differences, :

It it is found that some or all of these differenecs should be retained,
the yuestion of whether the Code of Civil Proeedure or the Probate
Code poverns eonfirmation of private partition sales should be elarified.
The Cade of Civil Procedure provides that private partition sales shall
b “eomdueted” in the manner reguired for private sules of real prop-
erty of estates.!” It is not elear whether this provision makes applicable
to kuch sales the provisions of the Prabate Code regarding the confirma-
tion of sales, or whether, on the other hund, a private partition sale
shoulkl be confirmed in the manner provided by Section 784 of the Cnde
of Clivil Procedure. The latter rection denls with confirmation of parti-
tion sales but is ambigneus as to whother it applies to both publie and
private partition sales or only to public partition sales, The question 8
important heennse, 88 is shown abave, the provisions of the Probate Cade
anl the Caide of Civil Proecdure relating to confirmation are diiferent ;
it will remnsin important if the two scts of perovisiens ate not umde
nniforn.

ey 1o heth .ihal mpéd jurisdigiion of courts in pro
detesmine whether aw ing juri ..
m:m tha custedy of children should be revised.

, are i this State various kinds of statutory pracecdings relat-
in;zp ]t]:;r:he enstody of children, Civil Corde Soeetton T8 provides tzut in
actions for divoree or sepupate nu!mwmuwv_the COUTE may ke an
oriler for the custody of minor children drring the procesding m-I at
any time thereafter and muty at any time modify or vacate the order.
Civil Code Seetion 109 provides that, without application for dnruree.l
a husbund or wife may bring an action for the exchimive eautrol of
the children; and Civil Cerle Hection 214 pmvx_dm that _w]mn‘ B hus-
band and wife live in a state of separation, without being divorced,
cither of them miy apply to any ecourt of competest jurisdiciion for

' \ 381 {1961). . N
:g“ii:::l ‘iszgoﬂt‘:&iiﬁ(:t ggnvmun Jor persuns sentunved to the county Jail us panlsh

nt for a pabllc offens,
- {‘!.l\:g.e!'uu, ('!oI?I»: Section 2886,



30 REPORY OF LAW REVIRION COMMIRSION

eagtodly of the ehildren, Furthermore, anyone way bring an action
under Probate Code Nection 1440 10 be appnmtml gnnrdian of a child.®

Thewe varions provisions eelaling 3o the custoily of chililren present
a mamber of problems relating o the juriﬁ:lictinn of comrts; for cx-
ample: {1} Du they prant the conrts jurisdiction te.afford an adequate
remady in all possible sttuations? (2) When a pruceeding has been
brought under one of the kiveral statutes does the court thercafter have
exclusive jurisdiction of all litigatien relating to the uustmiy of the
ehild? {3) Do thé severnl statutes eoufliet or are they incousisient as
to whether the court awarding swtody uader them has continuing
jurisdiction to modify ity awardt

{1) There appenr to he at Yeast two situations in which the oply
remedy of n parent seeking riwtedy of a child in throngh a guardianship
proeeelimge nnder Probate Uode Meetion 1440: One is when a party to
a marringe shtains #n rr parfe divorea in California against the other
party who has eastody over the children and resider with them in an-
other sate, 1 the wecowd party luter heings the children to California
and becomes A resident of & county other than the connty in which the
divoree was oblained, 1w unly procedure by which the first party can
raixe the quetion of enstody wonld srem 4o be a puardianship prossed.
jng under Probate Coile Section 1440 jn the county where the children
reride, Althongh the divoree aclion sepring pendmg A4 & custody pro- -
veatding under Civil Code Seetion 138, the ronirt eannot entas & custody
order becanse the children are revidents of another county.% A costody
procveding caonot be bronght under cither Reabion 149 or Section 214
of the Civil Ciile beeause the parcnts are no longer husband and wife.
Another sitnation in whivh 4 guardianship pm-aei-liug may be the only
aveilable remedy s when a foreign diveres decree is nilent 88 to who
shall have enstody of the ehildren. T the parties later come within the
jorisdiction of the Califurnia courts, it is not clear whether the courts
ean modify 1he foreign deeren Lo provide fer eustpdy and, if #o, in what
type of prmemiin;z thisz ean be done. 1 wanid upmr-(leaimb]e that
sme Lype of eastoily procecding other than guardianship be antherized
by statute for these and any other situntions in which a gnardianship.
provecding is now the only available reaedy to a parent seeking custody
of his child,

{2) The various kinds of statuwlory proeeedings relating to custedy
aluo ercate the problem whether, after anc of these proecedings has been
hrought in ope court, another proceeding nader the same siatute or
utuder n different statute niny be brought i a different conrt or whether
the first court s jurisdiction iz exclimive. This guestion can be presented
i varioug ways, such o the Tollowing: {a} 1f u divnﬂ-.e court has
eateradl a eustody order pursuant to Civil Pode Seetion 138, may a
conrt in annther county madify that orter off entertain a gunrdmnahlp

- proeecding under Probate Code Section 148 or—ansuming the divorce
was denind but jorisdietion of the action retained--entertuin & custody
provending under Civii Code Sections 199 or 2141 (b) 1f a court has
awarded castody ander Civil Code Seetions 198 or 214 while the parties
are still warried, may another court Iater reconsider the guestion in a
" 3in ldilhlon the 'lmr( nlle Cnurt Luw vmvlﬂ edure for declaring a minor a

arit of tiue court, Cal. WRL. & 1 a2t ] iﬁb—ﬂ
'l'ﬂtu-‘b ¥, Buparior Ceurt. 220 Cal. 34 il P 24 204 (452
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BEIMORT O LAW REVISION {OMMISSHN 3]

divorce proceeding under Civil Code Section 138 or a guardianship
proceeding under Probate Code Scetion 14409 (c¢) If a guardian has
been appoiuted under Probate Code Ssetion 1444), may o diveree courd
or a eourt acting pursnant to Civil Code Sections 199 or 214 later
award custody to the parent who is wet the guardian?

A few of these matters were tiarified by the decision of the Cali
fornia Supreme Courlk in ffreene v, Superior Conrt® holding that a
divoree court which had awarded custody pursuant to Qivil Code See-
tion 138 hay continuing juriadietion nnd a conrt in auother county has
no jurisdiction to appoint & gusrdian of the children vwder 1'robate
Code Nection 1440. The SBupreme Court stuted that the general ohjec-
tive should be to avonl ““unseemiy conflict Letween courts’™ and
indivated that a proper proeedure wonld be to apply to the divoree
court for & change of venue to the county where the childeen reside®

It i& not elear whether the exelosive jurisdiction prineiple of the
{irecne case either will or should be apphed iw all of the situations in
which the question may arise, An exesption should perhaps be pre-
vided at least in the ease whers a divoree action is brought after a
eustody or gnardianship award his been made porsuant to Civil Code
Sectiohs 199 or 214 or Probate Code Section 1440, on the ground that
it may be desirable to allow the divorce conrt to consider and deeide
all maitern of domestic relutions incidental to the divorce.™

{3) There appear lo be at least two adidilional problums of juris-
dietion arisiug under the statutory provisious relating te custedy of
children. One is whether w court awarding custuly under Civil Code
Section 214 has continuing jurisdiction to modify iy order. Although
both Sections 138 and 199 provide that the conrt may later modify or
amendl & costody order made thereunder, Section 214 contains no sach
provisions. Anotber problem i the spparent cunfliet Hetween Section
199 snd Bection 214 in cases where the parents are separated. Seetion
199 presumably cau be used to obtain enstody. by any married person,
whether separated or net, while Section 214 is Hinited te those persons
living “*in a state of separation.”’ The twe seetions differ with respeet
to the power of the eonrt to mudily its order und nlso with respeet to
whether someone other than a parent may be awarded custody.
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Despite California's lack of experimentetion with alternative

methods of determining just compensation, the difficulties ipherent

in the California jury-determined value system bave been nuuazsa

In this era of the law explosion no phase of Jjudicial
administration is more ripe for reform than eminent domain
valuation. Trial Judges, lawyers and appraisers are willy-
nilly players in a supercharged psychodrema designsd to lure
twelve mystified citizens into a technical decision transcend.
ing thelr common denominator of capacity and experience. The
victorte profit is often less than the public's cost of maine
taining the court during the days and weeks of trial.

a.

State v, Wherity, e75 Adv. Cal, App. 279, 29Q, 79 Cal, Rptr. 591,
508 (1969)}{dissenting opinion).



