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9/25/69 

Memorandum 69-119 

Subject: Status of Topics on Commission's Agenda 

The Commission should consider the status of the topics on its agenda 

with a view to planning future meetings and determining the priority to be 

given various topics. 

The following eight topics are not being actively considered; they are 

retained on the agenda merely in case a defect in legislation enacted upon 

our recommendation is called to our attention: 

26 - Escheat 

42 - Rights of Good Faith Improver 

45 - Mutuality re Specific Performance 

53 - Personal Injury Damages 

55 - Additur and Remittitur 

62 Vehicle Code Section 17150 and Related Sections 

67 - Unincorporated Associations 

69 - Powers of APpointment 

Work on each of the following seven topics will be completed if our 

recommendation is submitted to the 1970 Legislature and is adopted: 

41 - Small ClaimS Court Law (to be dropped) 

44 - Fictitious Name Statute 

50 - Real Property Leases 

59 - Service by Publication (to be dropped) 

60 - Representation as to Credit 

66 - Quasi-Community Property 

74 - Civil Code Section 715.8 (Rule Against Perpetuities) 
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Research studies are now being prepared on the following six topics, 

and they cannot be profitably considered until the study is completed: 

47 - Oral Modification of Written Contract (Civil Code § l698}--a law student 
is working on a background study under my supervision. This study 
should be complete by September 1, 1970. 

70 - Arbitration--Mr. Feldman 

71 - Counterclaims and cross-Camplaints--Professor Friedenthal 

72 - Liquidated Damages--Professor Sweet 

73 - Joinder of Causes of Action--Professor Friedenthal 

75 - Right of Nonresident Aliens to Inherit--Professor Barton 

The following five topics are under active study: 

12 - Taking Instructions to Jury Roam--Tentative Recommendation ready 
to distribute for comment· 

36 - Condemnation--We have substantially completed work on all background 
studies on hand and have a number of tentative recommendations sub­
stantially completed. Mr. Taylor has been working tor several years, 
off and on, on a study on the right to take. Mr. Horton has begun 
work, when time permits, on a study on compensation but has not 
been able to devote any significant amount of time to this study. 

52 - Sovereign lJDmunity--We have completed work on a "clean up" bill 
for 1970. We do not have any studies that have not already been 
considered and do not plan to devote any time to this topic except 
that we will consider the study on the collateral source rule wben 
it has been completed by our consultant. 

63 - Evidence--We will complete work on a "clean up" bill for the 1970 
session at the October meeting. Although there are problems in 
evidence that merit study, they are of low priority and would re­
quire preparation of a research study. 

65 - Inverse Condemnation--We have studies on water damage and aircraft 
noise damage and much work is needed on these aspects of the topic. 
We will need a background study on any additional aspects of the 
topic we want to study. We could review the studies on hand to 
determine if we want to take up aspects of the topic previously 
discussed. Professor Van Alstyne plans to prepare one more study 
early next year. 
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The foJ lowing four topics are authorized for study but no background 

study is available and no consultant has been retained: 

23 - Confirmation, Partition Sales (see Exhibit I for description) 

30 - Custody Jurisdiction (see Exhibit I for description) 

39 - Attachment Garnishment, and Exe tion From Execution (see Exhibit 
I for description 

76 - Preference in Setting Matters for Trial--We are making a survey of 
the 58 presiding judges to determine whether this problem merits 
study 

The foregoing demonstrates that additional new topics are needed so that 

a balanced program will be possible in future years. Also, it demonstrates 

the need to retain research consultants several years before topics are to 

be considered. 

In part, our present situation is caused by the failure of consultants 

to deliver studies on schedule. A contract was made with Joe Harvey when 

he left the Commission's staff to prepare a study on the revisions needed to 

conform the Civil Code to the Evidence Code. He found he did not have time--

considering the rate of compensation for the study--to prepare it and the 

contract terminated on June 30, 1969. Jon Smock, also a former staff member, 

contracted to make two studies: (1) revisions needed to conform the Code of 

Civil Procedure to the Evidence Code, and (2) revisions needed to conform 

the Business and Professions Code to the Evidence Code. His work as the 

legislative representative of the Judicial Council requires more than all his 

time and he too failed to prepare the studies and these contracts terminated 

on June 30, 1969. Professor Ayer contracted to prepare a study of the pro-

cedural aspects of condemnation. He devoted a substantial amount of time 

to a relatively small portion of the topic, prepared a law review article 
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covering that portion, and requested that the contract be terminated because 

he estimated that it would take two years of substantially full-time work 

to complete the remainder of the study. The contract was terminated earlier 

this year. Professor Van Alstyne has produced an impressive volume of 

material on inverse condemnation, but he too is about one year behind 

schedule. 

Whatever is to be considered within the next few months will have to 

be produced by the staff. The only study that is well along is the one on 

the right to take. Mr. Taylor has worked primarily on this study for 

several years. The other staff studies that were in progress--excess condem-

nation, byroads, claims statute, leases, representations as to credit, fic-

titious business names, governmental liability, rule against perpetUities, 

and others--have been completed and disposed of by the Commission. 

Some staff time will necessarily be devoted to the legislative program 

and cleaning up work on the items on the agenda for the October meeting. 

Additional staff time will be required to complete work on the 1970 legis-

lative program items (editing and publishing). However, it is apparent that 

the major portion of our staff resources must be devoted to the right to 

take study for the next several months--possibly more--if this study is 

ever to be completed. And this study is logically the first one in the 

condemnation field since it provides background knowledge essential to the 

development of the basic framework of the statute. 

The staff believes that priority must be given to the right to take 

study. Accordingly, we suggest that no meeting be held in November and 

that tentatively a two-day meeting be Bet for December. We hope that a 
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substantial portion of the study on the right to take will be available for 

consideration at the January meeting. Later on during 1970, we hqpe we will 

be rece'iving studies from our research consultants. 

Respectfully submitted, 

John H. DeMoully 
Executive Secretary 
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~ of tapiCIII OD C~u1cD A.D4a 

(10 id1iWFl' 1M .... tOBItIIG t_ "I>-"~ DEQRimoie UP to DAD) 

Topic: No. 2, II. IttIdy 10 d ••• " .... whalhw the low NIoIInt to IIIludanllll, 
~ oncI property .... frOIII ...... IhouIcI be 

. -,*,. 

The OOIIImjajon hJI reoefWld leVeral eommwrleati_ briDline to 1111 
atteDtioa auaohnmiams, amblpltiel, aDd other deleets in the law of thia 
8atte -tine to attaehmellt, g~johmeut, ad property aempt from 
ftWlltion. Tb __ 1IJIiea~iOllll h ..... 1'IIi8ed ..u qlHlltionll u, (ll 
whetJ!er the Jaw with napeet to lumen ·propeli,. _pt from Reeu. 
tiOD abould be mocIeruUed; (2). whether a pIOiIedure aIlould be ealab­
lilheel to ~e dilpuu. u to whether p&l'tieuJa1' earniuas. of jadg. 
III8IIt debtors are IIPBIpt from ueeation. (8) wbether Code of Cilil 
Pzoeedure 8eetion 680.26 ohou1d be _dell to ~ to the 1956 
amendlllllDtl of 8eoti-. ... 688 UJd 680.11. till. Me!fing it Mr. tIW 
!-"eJf, ~ than ~ 0JIe0q1W1e1', of a jv4pullt 4eWor'. eIItJI. 

,IIIIP are nbjtet to~; (') wIIether .. _win, aIIleer ohou1d 
be required or e!llpowelied to ret.. au attaelunent wllea the p1ainiilf 
appeala b!It d_ n~ put np. bond to _tilllle die attaela_t In effect; 
and (5) wbedler • ,roviIIioa .aM be eaaeted empowering a defendaJit 
agaill8t wholll a writ 4 atWbmnt..,. be iI8IIed or I!aIt ~ i_eel 
to preVI'Dt .. !'\'ice of tae writ 11,' 4epositillll in ""oli tbe amount 
demandfod in th. ""mplaint plus 10% 01' 15% to cover poIIIibl~ 6\lIItII. 

fte State Ba. 11M 11M wriewI mated probl_ UDIler.llIIMideratiolL 
fI!IIIl time to.tbBe. In a report to the Board of CIoftiou01'8 ot the State 
1lH_l95$.o-fellneellemlution No. 28, the Bankruptey Con\llUttee 
of the State Bar _ended that a OOIIIpillte ,study be made of attaeh· 
ment, garnillillllent, and. J!I'IlP8I't.r _pt fromuecution, p ..... fer.bly 
.,. .. La.· ~ CllmIllillJion. In a commnnic!Riou to the 1m I ie!cm 
_eel o:!"une 4, 19:i6 the Board of Gevemera reported that it approved 
th. l"fCOIIlIUUIlatiou and requeated the commiulon to inelude thill sub-
ject on ite eaJeB dIU' of topia aleeted for ttudy. . 
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. of Oivil PJ'oeCflurr, ~('d.ion 7fH tJlI'rr. is nil I'Iilwh rf'·rtHir~nwllf-. A tJlin.l 
ditrcr(l'iH~'O is fllut the Pl·{)bHh~ Cude cOIitainK ut"tnil('.(l provixions re­
~n1"diJlg rea.l (~tutt:· brokt~I":oij .~()mUliN. ... ioIlK,HI where-a...; tlH~ Uode of Cjyil 
Pr()t~cdlfre ix iiiJrut un tlttM um.tteJ'. 'It may be t.hat th.~re is Htt[t~ rt'aKtUl 
lor the",' <1ilfc .. ·.n"c •. 

If it i. founll that some or aU of t.h""" dilf"rene.<'!! Bhonlll be rdnined, 
the 'IUCKt.ioll of whether the C,~le of Civil l'roccdureor tI", Probat,'. 
Code ~".vcrn" rollfiTlIllLtion of private partition SIll .. should be clarified. 
The Code of Civil 1',.."",,1,,,,,, provill .. t.hat. private J1"rtitioll ... l,," .hal! 
be H cOllrln~Wc-l" in the n18nnr-r l"f'quk('(l for privnt{' RQ,1f".R of Ti'al prup-. 
erty of .. tate ... 'T It is not clear whether this provisioll mak .. IIJ1I.ii.able 
to K"ch KIll"" the provisions of the Promlt" Code rejtllrdillg tb,· confirma­
tion of aaloH, or whether, on the other hK'HI, a private partition !IIII~ 
.lIould he eonflrmoo ill the maImer provide,! hy flection 784 of til<' e",l~ 
of Civil l'r""",I"Te. The laH .. r ..... <tjo" d."ls with eOllfirmi.tioll of parti­
tion ""In" hut i. ambigu1>Il!! as t", whother it applies to both pub!it. anti 
p'I';val. partition ""I ... or ouly 10 p"blie I",rtilion ..,1 .... The qul'Ntim ... 
important be •. lm .... , 118 i •• hoWl> ohove, tlw provisio,," of the I'l'Obale C",L, 
ohl! the (J",ie "f Civil P,,, .... dl1rc "".]lItiul!: to "nnftrmation arc ,liil'el'<'rlt; 
it .... ilI "".II14ill i tnl",rtant if the two ",'I. of ItroviHiens 111'1, "ot iliad<> 

ulliforni. 
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.!\Jfllntl.v of Iho ,·I,il<1 ... n.~'IIrtl''''·m''n', ,,"yone may bring an action 
undN·I .... ohat<, (',MI. 14,·"tillt, 144411<) "" 1I11floin!ml ~u.l'tlilln of a ehil.d." 

Tb.~~ varinu", I)YO'"ihiomli n~bttin~, tu ttl(' ,'U!dolly of t~tlihlr~n P1'Mel1t 
a uUOlbr.r of [,robit'llis "-l"till", (.0 t.ml jnriM.liet.ion Itr t~mrtK; for ex ... 
ample: (1) nil tl ... y ~n\llt th~ eo"rlo j"r"'li~ti"" 1<I.atfo1'<1 an adequate 
remedy ill all l'o""ihl<' .itlllll;'II'.? 0\) When /I pl'II"peding b .. bllen 
brollgbt "ml"r tIft"~ or 11 ..... ·v,· ... I.t .. t"t< ... tln<'ll Ihe e.mrt thcl'<'8fter have 
exchi.iv. jnrHI<1ietioll of a1\ Utilla!iom "elating to the uuatc<ty of the 
ehUd t (:\) ))0 t"" ,,'wrlll ~ll\tul .... "m.llie! Of' are Ih"y ineonsistt.nt Ill! 
to whether the COllrt IIw"l'tlil1/: .-w.Iy ..... Ie tlleIlI 11l1li continuing 
jurisdictioll io mooif.v it .. a",,, ... 1t 

(]) TI,.r. Rppelll' 10 "" at 1Mfrt, two "it1l8tioruo in whieh the only 
"'1J\f'.ly of 11 paront .••••• !lill".''''*''''y "r It ohitd iK thl'Oltgh a g\lardiallflhip 
pl'tIePI'tlillll' IlIKWI' l'l'obat" lloolil Mo..tinu 1441), One ill when a party to 
a lUIll',illge oltt.lli'lil lin f:T 1"'1'1" .Ii"",...., ill California agllin~t the othe, 
pal'ty wlto hM 'enmody OV'" the cbilrlr .... lind _id .. with thorn in an­
"tb". fIIah •. If tbe .... o,ul )lBrt,. Int", b,ill1-'" the ,-hilt Iron to California 
and ""'«'III" 8 J't'lIi<lellt Ilf " '''''lIIt .. v otl,~, than H,e .onnty in wlrieb tbe 
divo,..,., WAIl "hCai" .. I. 11M' IIIIly ' ....... e,I,.,. .. toy wliMI the fl .... t party can 
rai ... the 'l1l""'illl1 of ell"tlMI.v ... Mlld _~ ...... a I!URl'llillnslMrt proeeed. 
illft "mlrr I'",hltt .. elllie H<-c-tion1440 ill the .",mty ,.,he'8 the ~ltildreD 
~. Althm'gh tho diyo,,,,,' .",Cion~ill' pending"" II custody pro. 
,,,,,,,ling IIlul.,1' lJiyil e.wl<· H,~·I.i"n 1;111, the ""Uft oonnol e"laIr. euatody 
.oNer blot ... , .... the ~bildren al'e ",,",WII'" ..r allot.be. oollnty." A cQIt.cIdy 
p ......... lh'lf '-RIII".t I.e h,mlght 1IIl,Ipr dUm, Hf_m 1!19 or Section 214 
nf the Civil e.wl. Iltt'JlII." tho I'llr<'nl. fL.e II{) Innll"r IlIlIIband and wife. 
Anotlw sitnation in whi,," IIll"ardianHhip l1-'illll' IJI&JI-IIe tlle. only 
Avail.hle remedy iFr wl,Pn It ' ...... ill'n ,Ii ........ dPl'!'I'e i. Nilent as to who 
aIIall have .,urtoIly of the children. 1f the parti"" laCer <"'me withia;tM 
juriMrli.tinl, of tho Cllliful'ni .. '.IIIm, Ot i. JIDt dear wbeth"" the cuurts 
ean mllllif.\' till' fOI'.i~"1 ,lpc,'"" t6flro';d~ foelo eu..t4Mly attd, if 8O,in what 
type of p"""""<iinjl thi.~ OK" tH· tlmll'. It wfluid al'JM'III' desirable that 
"'_ tHoe of .\I~tody p", ... ·,\ing olh,,~ HUIll fl'IlB ... lianKI,ip be authorized 
by .11It.ut.· rur til""" 111111 ILIIY lIth,'r oit"n!iu". in whwb a Wlardianobip 
l,r .. ~~Hdit!;r;K IIOW t"(~ ou1.\" 8\'uilultl.p- "1IIIl'l.1,)' to a rm'n!lIt Hef!'king ouatody 
or loiol child. 

t:!} The vanoll" kinru. of Rlalltlory l",,>eeediul,'" relating to cuslOfly 
alKO erNItc the prohlpm whethel', aft,., one ofth..., pl'OOO4!dillll'l haR been 
iJrouIIllt ill oDe court, another proe<oedillir \lader the _e statute or 
WIder a dUI'0rent Jdatute Ulay be brOllJd.t in. a diftel'ellt Cl>ul't or whether 
the lint ,.oul't '. juri .. licli,U1 ;,. oxcl".h .... This IllIeKtioll cau be preseuted 
it! 'VariouM .... ys, llUell OK th" followinll: ~a 'If B divorce C()ul't h ... 
oatereU II e\llltotly o ... ler punmant to Civil 'OIl. Section 138, maya "'*" ill anntJ'er coullty l1lO<Iify that ..... I<·r . ~ntertain a guanlianobip 
proeecdhlll under l' ... ohall' GOIle Section 14 fH'-IIKIIIImiR« the divorce 
_ thmiotl bllt jU"iMdietHIlI of the lI~tiot, I'tliainetl--N.tertuio a euatody 
p_ling unw'r Civil Code Sections ]99 or 214' (h) If a eoul't baa 
awarded 6\111tody ander Civil Code St>eliolUl 1lI9 or 214 while the parti .. 
are IItiU luarried, lIIay another oourt lalcr l'Ilconsider the question in a 
~l!tto~! the .TUYol'UUa (!nurt r..a w provW(IfI a. proerduro r(l:l' Iteclatllll' • minor _ 

w.nt 01 me CD\:trt. Cu", WII'.L." Ilurr. 00011 &tcUon .. 560-ttl. 
• .,.... y. Bi$OI'Ior Court. 110 Cal. 34, It P. J.d "I (1.91.), 
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di_ prooeediug under Civil Code S"~tiOll 1<18 or a guardianship 
proceedinc under Probate (,,,,de Section 1440! (e) If a guardian haa 
!Men appointed under l'robate eude Soetion 1440, maya divoroe court 
or a courl acting PUI'IIUlUlt te Civil Code s.,ctiOJlll 199 or!!l4 later 
award custody to the parent who ia .... t the gnarWan f 

A few of these mattel'll weT" cilU'itic,l· by the d"ci.ion of the Cali. 
'Ofilia Supreme Court in flre,,,,g v. S"I",rior (Jond,"' hoMing that a 
divorce oourl which had aw."l<·,1 '·lI,w.ly Plll'llU"ut "0 Ch'i\ Code s",.· 
lion 138 haa OOtItinuiul';' juri.dietioll "lid. <'Olin in allotber eoullty hlL~ 
110 jur.Uction 10 appoint a ""anli"" of the .hil,I",,, und,-r Probate 
Code Mention 1440. The Sup ... "," COllrt ~1.IIt",1 thILt the ,.",meral objoo· 
tive should .be to avoid "ml""rml" ",,,,ni,-t iK'tWtll')1 <'Ourta"'''' and 
iJMI.io!at.ed that a proper prooo,llll'C W<1lI1,1 be to apply to the divo..,., 
_rt for a eIIange of venue to the eo .... ty where the children reside." 

Jt is not clear whether the ex.lu.iv& juriiidictiou prille']>le of the 
~R6 _ either will or .1101l1d be UPI,li",1 h ... II of til<' situationa in 
wbieh the qu ... tion may arioe. All eX""I,H .. n .hould )JUrI",,,,, be pro­
vided at least In tbe ...... where B di\'o",~, "dillll iM bronght ftfter II 
euat.edy or gnardiRIll.llip award bll' b"en ",,,,1,, I'", .. ""mt to Civil Code 
Seetioiu 199 or 214 or I'robet" Code Sodio .. 144U, an the g1'O\lnd that 
it lIt.y be desirable to allow the divo ..... collrt IocollBide~ and deeide 
aU mattei'll eI domestie l'tJlatiollS iueill"uta! tQ the divQree.tu 

(3) TJtetoe appea,' 1<> be at le .... \ two ",Mil ional prob!"ms of juris­
dietieA arboiug und~r the Ktlltutnry I""vioio" .... ,latiPg to custody of 
children. One i. whether II court awardi,,!\" cUHttHl.v muler Civil Code 
8eotlon 214 h81I colltinninl( juri.didi"" ta "''''lily it. ani .... Altlrongh 
both SeetiOlI8 138 alld 11l1' pr<lVid,' tim!. Ihe '''Ilft "'''y later modify or 
lUIIen" 8 cuetody order made tl,ert'lmder, St·.·.tion 214 "olltllin8 )10 such 
provisiorul. AnotlH-r problem .. the 11)1»11"'111. ,,,,,fti"t netween 1'et.1ion 
199 and Seetietl1l14 in ....... whe .. , the ]lsr,,,,!. are ""I",rated. Section 
199 pretlumably cau bo Wll'd to nbtaill ",!Slnd.y, by all.Y mar ned person, 
whether lleplU'at.ed or not, while Sedi,," 214 i. lionil<lll to tb,,,,,, l>erson. 
livIng" bl • state or ""paration." Th" two .. ",tions <liffer with respeet 
to the power of the conrt 10 ",odify its onh', ""'! a1xo with respect to 
wheth .... 80_ other thall a parent rna.,' hr award,'(\ custody . 

. ;:.. 
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De.ptte ealifornia r s lack of experimentation with alternative 

methods of 4etel'lll1n1ns Just compensation, the difficulties iJlherent 

tn tile calUorn1a Jur:r-determined value system have been DOtadl 6a 

In this era of the law explosion no pbaae of juclio1al 
adm1l11st1'lltion is IIIOre' ripe for reform tban eminent domain 
valuation. Tr1al Judges, lawyers and a~1Hrs are v1~ 
nil.q players in s supercharged psycbodrama de.' 8I'ed to lure 
twelve ~st1t1ed citizens 1nto a tecbn1cal decision transcend. 
inS their COIIIIIIOD. denaafMtor of capacity and e~l'lellCe. 'l!1e 
victor's profit is otten leSI tban the pubUc's cost at IIIIIIlu.­
tain1ns the court durins the days end weeks of trial. 

611. State v. W1Mrit1' 275 Adv. cal. App. 279, 290, 79 ()!.l. l1ptr. 591, 
598 (l.969)(dilllent-tns opinion). 


