#36.40 9/26/69
Memorandum 69-115

Subject: Study 36.10 - Condemnation Iaw and Procedure (Excess Condemuation--
Physical and Financial Remnants)

At the September meeting, the Commission resolved to abandon our
previous attempt to specify the ratio of damages to value that must exist
to Jjustify e "remnent-elimination" taking. Accordingly, the approach of
providing a post-verdict determination of the 1ssue, with or without
options to either party, was also abandoned.
The staff was directed to prepare & draft to (1) authorize the
voluntary acquisition of remnants vhenever severance or other damages will
result and (2) clarify and make generally spplicable the standard and
procedure contemplated in the Rodonl decision to permit the taking of
(a) true "physical” remnants and (b) "financial" remnants whenever the
court determines (if the issue is raised), as & preliminary matter, that
there is & "substantial risk" that the severance or other Jamages will be
"substantially equivalent” to the value of that remnant.
Attached is a draft that would accomplish this purpose. You should
pay particular attention to the proposed new Section 1266.1 of the Code
of Civil Procedure and the Comment to that section. The "test™ and pro- 1
cedure provided in that section almost assuredly will not be acceptable v
to the ﬁajor condemning agencles for several reasons: e.g., (1) there is
& preference for a "total-take-and-excess-land disposition" system to a
"peverance-damage" system; (2) severance demages are the “open-ended" finan-
clal exposure in land acquisition programs; (3) the agencies believe that
the property owner should be put to some sort of realistic "electlion" in E|
his contentions as to the condition and value of the remainder; (4) they ’

read the Rodoni case expansively, and so on and so forth. i
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The only thought that occurs to the staff as to a means of meking
the "substantially equivalent” tesf less unacceptable to condemnors would
be to contrive a procedure that would reguire the owner to commit himeelf
in his contention as to the "after value" of the remainder. This might
be as simple as meking any evidence presented by him on the right-to-take
issue admissible 28 an admission in the valuation trial.

As a matter of interest on this toplc, there is attached a copy of
8 very recent decision (after Rodoni) by the Montana Supreme Court that
deals with a statute identical to Section 104.1 of the Streets and Highways
Code, except that one term is "of little market value," rather than "of
little value to its owner."” The idea seemingly set forth in the Montana
decision--that no readily usnble or generally marketable piece of
property is a remnant--has been worked into proposed new Section 1266.1
of the Code of Civil Procedure and the Comment to that Section.

Respectiully submitted

Clarence B. Taylor
Assistant Executive Secretary

-2a



ETATE HIGHWAY COMMISSION v. CHAPMAN

Ment. T1}

Cile g 16 P.24 700

Harwood, Galles & Guaderson, Dale F.
Galles {argned), Hillings, for respondents.

K. M. Bridensiine (argued), Helena, for
appellaut.

JOHN C. HARRISON, Justice.

The appellant State Highway Commission
brings this appeal from a preliminary order
of condemnation by the district court of the
thirteenth judicial district limiting  the
amount of property sought to be appropriat-
ed by the State.

The real issuc raised is whether under
section 32-3905, R.C.M.iM7, the Highway
Commission can acquire entire parcels or
is it restricted to that which is “public use™.
The question before us is one’of first im-
pression in this Court.

Section 32-3905, R.C.M.1947, reads as
follows:

“Acguisiiion of whole parcel—sale of ex-
cess, (1) Whenever any interest in 2 part
of & parcel of land or other real property is
to be acwiired for highways purposes, leav-
ing the remaindey in such shape or condi-
tior as to be of little market valoe, ot to
give rise 1o claims or litigation over sever-
ance or other damage, the commission may
© aequire the whole parcel. It may sell or
exchange the remainder for other property
needed for highway purposes.

“{Z) Whenever e part-of a parcel of land
-acquired for highway putposes is in such
a shape or size as to come within the pro-
visions of section 11-614, the commission
shall prepare and file the required plat in
the office of the ecounty clerk and recorder.”

Judge Luedke described the property as
follows : '

“This is an action in whick the High-
way Commission secks to acquire land to
accomplish the rounding-off of the south-
west corner of the intersection of First
Avenne South and South 27th Strect in
Billings, Montana. The purpose is to pro-
vide greater and safer turning areas for
heavy truck traffic. Defendants are the
owners of the three lots which comprise
this corner and on which are located a
welding shop (having second-floor apart-

ments), an office and a separate apartment
building. The rear of the threc lots is
bounded by a public alley and seme portions
cf two of the lots are utilized for pri-
vate parking with the alicy available as a
mode of access thereto, Rounding-off the
corner will nccessitale cutting throuph a
portion of the welding shop and the office
and will bring the right-of-way line so
close to the apartment house as to leave
very little sctback from the highway. The
structural nature of the welding shop build-
ing is such that the are of the eut through
the side walls will ciminate the entire front
and one-half of onc side of the building and
require such extensive rebuilding as to al-
most be the equivalent of building a new
structure. Even with that accomplished,
the reduced size of the building and the
loss of the front entrance thereto will ren-
der it unsuitable for the sime usc to whach
it i5 now being put. The same result may
also exist as to the separate apachuent house
because the closer proximity of the highway
to the building could destroy its desirability
for residential habitation™

The total arca within the 3 lots was
10,500 square feet. The area actually necd-
ed by the Highway Cowsmission to round
off the cotner camc o 1052 square feet
leaving 9448 sguare fert in the remainder.
The remainder is therefore almost nine
times the size of the actupl teking. It is
to this taking that the respondent objects,
stating that if for no other purpose the
land bad "a sentimentat value” to him.

The trial judge found that in the pre-
liminary order of condemnation the taking
was 10 be Limited to that portion of the
property actually needed for the proposed
highway improvement. _

The State Highway Commission in its
appeal sets forth 3 issues for review:

1. The constitutionality of section 32-
3905, R.C.M. 15947,

2. The scope of review by the trial court
of the Commission’s resolution of taking.

3. That the preliminary order of the
trial court limiting the amount of appropria-
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tion to that actually required for the con-
struction of the city strect improvements
i? not supported by the evidence; that a
preponderance of the evidence at the hear-
ing on the preliminary order of condemna-
tion supports the entire taking of the whole
ownership, a part of which is a financial
remnant of such eondition so as to he of
littie market value and give rise to claims
ever severance or other damapes.

In view of the trial court’s well reason-
od memorandum enlightening this Court on
how he arrived at bis decision, we wil! con-
sider first the appellant’s third issue. As
noted by the sppetlant only four witnesses
tesiified at the hearing, one for My, Chape
et and three for the State, one of which
was Mr. Chapman. In reviewing the evi-
dence introduced at the hearing and sub-
sequently set forth in the trial judge's
memorandum opinion, we are 2t a loss to
wnderstand what more evidence cculd have
taen intioduced. The only disagreement
was vhe guestion raised concerning how the
taking affected the separate apartment
housp. The Highway appraiser-negotiator's
opimian was to the effect that the separate
apariment bouse would remain intact and
wot be depreciated by the construction,
while Mr. Chapman's view was to the con-
Ty,

The appellant relies upon a recent Cali-
dornia, opinion where a like statute was up-
helde-People ex rel. Department of Public
Works v. Superior Court of Merced County,
65 Cal.Rptr. 342, 435 P.2d 342. In consider-
ing this case it should be noted, as did the
trisd court, that there is a difference in the
tw statutes in that the Califormia statute
requires the remainder to be left be “of
Bttle value to its owner” while the Montana
stalyte provides that the remainder be “of
tittle market value”. In asking this Court
o follow the California court in the Merced
County case, supra, the appellant argues
that we should adopt the “financial remnant
theeey” and declare that “public use” and
“oublie interest” are synonymous at the
judicial review stage when the Commission's
action on necemity is under consideration.
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The language of the Montana constitn-
tion which i3 concerned here reads as fol-
lows:

“Private property shall not be taken or
damaged for public use without just com-
pensation having been first made 1o or paid
inve eourt for the owuer". Art. IEI, Sec.
i4.

[1] This provision of cur constitution
is recognized as the restrictive power in
condemnation in taking only for public
use. See Buite, A. & P. Ry. v. Montana
U. Ry. Co, 16 Mont. 504, 41 P, 212, 31
LRA, 298; Billings Sogar Co. v, Fish
ot al,, 40 Mont. 256, 106 P. 365, 26 LLR.A.,
N.5, 973. As noted by the trial judge,
Montana courts have not previously had
occasion to declare the limits to which
“public use” can be stretched in its ap-
plication to the taking of iands in excess
of that physically used for highway pur-
poses,

(2] Three theories have been set forth
by the jurisdictions supporting excess tak-
ing, these being “protective”, “recoupment”,
and "remnant”. 6 A.L.RJ3d 311-318, Owr
statute section 32-3985(1), R.C.M.1MZ,
provides for the isking of & whaole pared
whenever condemnation of a part actuzlly
needed leaves the remainder in such a
shape or condition, {a) to be of little market
valoe, or (b) to give rise to claims or litiga-
tion over severance or other damage. The
facts here do not apply to the law set forth
in {a) because there is no physical remnant
in the usual sense and there is not & showing
of a total loss of value. (b) purports to
authorize the taking where the taking of
a part of the parcel would give rise to
claims or litigation over severance or other
damages thereby broadening the “remnamt™
theory and raising serious constitutional
questions. The trial court noted “The possi-
bilities of coercion which could result from
this unbridled authority in bargaining for
highway lands are both awesome and of
doubtful validity”,

{3) However, recognizing the problem
created by the sitatuta both the tria! court
and this Court recopnize that the presump-
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tion of validity attends every legislative
enactment and all possible doubts arc to
be resolved in favor of validity with such
construction given as will render them
constitutional whenever possible.

The recent California case, People ex
rel. Department of Public Works v. Supe-
rior Court of Merced County, supra, refied
upon by the appellant upheld a similar con-
stitutiona! and statutory provision on the
basis 'of the “remnant” theory principles.
The California court stated:

*“There is no reason to restrict this theory
[remnant theory) to the taking of parcels
negligibie in size and to refuse to apply
it to parcels negligible in value”

However, there the taking landlocked an
area many times the size of the taking, and
in the opinion of the majority of that court
making the separate parcel valucless due
to the complete loss of accessibility. There
the excess land weas considered a “finan-
cial remnant” although not a physical onc,
There the cost of condemning the entire
parcel was no greater than the taking of
the part nceded and paying damages for the
remainder. The court set forth the guide-
lines for what is a proper and an impraper
application of the statute as follows:

“We also hold, however, that it [the lower
court] must refuse to condemn the property
i it finds the taking is not justified to
avoid excessive severance or consequential
damages”.

Judge Luedke noted in his memorandum:

{4,5] “In the instant case, the excess
land attempted to be taken is not land-
locked by the taking of the portion actually
needed. It is, therefore, distinguishable
from the situation considered by the Cali-
fornia decision. Assuming that the taking
of the small parcel actually devoted to
highway use totally destroys the land and
existing improvements for their present use,
the remaining land is not randered valucless
through nonaccessibility since alley access
cxists from the rear as well as pedestrian
access from the front and side. Additional-
Iy, it is not conclusive that its present use
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is the highest and best use attribitable to
the site. In the circumstances, and accept-
ing the California decision as controlling,
the facts in this case bring the land invely-
ed within the fimitation prescribed by the
California court as an improper application
of the statute. With the excess land re-
taining value as a separate parcel, it is not
that type of property which the Court <an
validly order to be condemned umder the
authority of Section 32-3905." We find no
merit to the appeilant’s exception to the
trial count's order.

[6,7] Concerning the second issve, the
“scope of review” allowed the trial court
under section 32-3905, R.C.M. 1947, we find
no merit to appellant’s position that the
trial court acted heyond its statutory powers.
Relying on two recent cases of this Court—
State Hiphway Commission v. Crossen-
Nissen Co., 145 Mont. 251, 400 P.2d 283,
and State by and through Highway Com-
missioni v. Danielsen, 146 Mont. 539, 409
P.2d 443, the appeilant contends there was
a lack of clear and convincing procf show-
ing an abuse of discretion or arbitrary ac-
tion on the part of the Commission as set
forth in these cases. We believe that what
was said in State Highway Commission v.
Yost Farm Co., {42 Mont. 239, 384 P.2d 277,
is controfiing. There this Court said that
under our statutes and case law on eminent
domain, “the trial judge not only has the
power to determine the question of neces.
sity, but has been directed to make a finding
that the public interest requires the taking
of the lands before he has power to issue an
order of condemnation,”

[8] We agree with the California
court’s position as set forth in the case of
People ex rel. Department of Public Works
v. Superior Court of Merced County supra,
that the issue of public use is a justiciable
issue, and if the tria! court determines
that the excess condemnation is not justified
it must find that it is not for public use.

{9,10] Having rescived the case within
the provisions of the statute we do not
deem it necessary to discuss the first issue.
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. attacking the statute. Ne such ap attack
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It is conceded that the Act is presumed to

be valid and its constitutionality will not  yuade by the trial court is affirmed.

be condemned unless its invalidity is shown

beyond a reasonable doubt. The buriden of "

proving its invalidity rests upon the one JAMES T. HARRISON, C. J, and
ADAIR, HASWELL and CASTLES, J].,

has been made here. concur,

The preliminary order of condemnation
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STATE OF CALIFORNIA
CALIFORNTIA LAW
REVISION COMMISSION
TENTATIVE RECOMMENDATION
relating to
EXCESS CONDEMNATION--PHYSICAL AND FINANCIAL REMNANTS

PRELIMINARY STAFF DRAFT

CALIFORNIA 1AW REVISION COMMISSION
School of law
Stenford University
Stanford, California 94305

WARNING: This tentative recommendation has been prepated by the staff of
the Iaw Revision Commission to effectuate the Commission's tentative
feclsion to revise the statutes relating to the acqulsiticn of.financiel
and physiea) remmante of parcels acquired by eminent domain. The draft
has not been considered by the Commission and therefore may not reflect
the views of the Commissicn.

This tentative recommendation includes an explanmatory Comment to
each section of the recommended legislaticn. For the most part, the
Comments are written as 1f the leglslation were enacted. They are cast
in this form because their primary purpose is to undertake to explain the

law as it would exist {if enmcted) to those who will have occasion to use
it after it is in effect.




# 36.40 Revised 9/26/69

TENTATIVE RECOMMENDATICON OF THE CALIFCORNIA

LAW REVISION COMMISSION

relatigg to

EXCESS CONDEMNATION--PHYSICAL AND FINANCIAL REMNANTS

BACKGROUND

In the broadest sense, "excess condemnation” includes any teking of
property that is not to be actually devoted to the particular public work or
improvement for which property is being acquired. In the more narrow sense
usually intended by courts and legal writers, the term refers only to the
taking of property which the condemnor intends, at the time of the taking,
eventually to sell or otherwlse dispose of to privaete persons. Excess
takings of this latter type are generally recognized to fall within one of
three categories, depending upon the situation of the land ané the purpose
of the condemnor: (1) "protective” condemnation, (2) "remnant" condemmation,

and (3) "recoupment” condemnation. In protective condemnation, the condemnor

scts to protect the utility, safety, or beauty of a public improvement by
taking adjacent land, sometimes for resale to private persons on condition
that future owners refrain from deleterious uses of the property. In
remnant condemnation, the condemnor needs only a portion of & parcel for the
improvement, but takes the entire parcel to avoid leaving a useless remainder
or the payment of severance damages. In recocupment condemnation, the
condemnor tekes land it coneiders to be "benefited”" by the proposed improve-
ment in an effort to recoup the value of such benefits through resale to
private persons.

This recommendation relates only to the second of these categories:
"remnant” or "remnant-elimination" condemmstion. It does not deal with
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"protective"” condemnation as authorized in California by Section 14-1/2

of Artigle I of the Constitution and various statutory provisions. Neither
does it consider the theory or practice of "recoupment" condemnation--an
activity generally denounced as unconstitutional for lack of the requisite
public use, benefit, or purpose.

The land actually needed for a public improvement coften consists of
only a portion of various jndividual parcels. This is most often the case
where the location and physical extent of the project are determined by
engineering and functional considerations. For example, condemnation of
only the portions actually required for the construetion of a new street or
highway often would leave a string of relatively small, odd-shaped strips
and wedges in private ownership. These "physical” remnants would be virtuaslly
useless in private hands; but, if the entire parcels were condemned, the
condemnor could often consolidate the remnants and return them to private
ownership in usable condition. Occasionally, remnants of appreciasble size
would be rendered economically useless if only the portion of the parcel
needed for the public improvement were acquired. This situation arises,
for example, where a large portion of a parcel is landlocked or waterlocked
by a highway or water project. Condemnation of these "financial" remnants
permits the condemnor to aveid having to pey severance damages substantially
equal to market value and, at the same time, acquire substantially less than
the entire parcel. HNonetheless, providing the proper scope and = means
of implementing an appropriate authority to condemn such physical and

financial remnants has not proven to be an easy matter for either courts
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1
or legislatures...

Generally speaking, California's condemnors with any substantiel need
therefor have been granted specific statutory authority to engege in remnant con-

2
demnaticn. However, these statutes vary from sgency to agency, often with

little or no apparent reason for the difference.3 Nevertheless, all of
these statutes clearly authorize takings of physicsl remnante and takings of
this sort rarely cause the courts much difficulty.

On the other hand, the California Supreme Court has recently recog-

nized the suthority to take remmants of sppreciable size. In the recent

case of People ex rel Dep't of Public Works v, Superior Court, commonly kaoown

1. The material presented here only highlights the most critical aspects
of the relevant background. For a more complete presentation of this
background, the reader is referred to the study--entitled "Excess
Condemnation in California: Proposals for Statutory and Constitutional
Change'--prepared for this purpose for the Commission by Michsel J.
Matheson. Bee also Capron, Excess Condemnation in California--A
Further Expansion of the Right to Take, 20 Hastings L.J. 571 {1969).

2. E.g., Code Civ. Proc. § 1266 (city and county highway authorities);
Sts. & Hwys. Code § 104.1 (Department of Public Works); Water Code
§ 254 {Department of Water Resources), § 43533 (water districts).

3. For example, the remnant-condemmation authority of the following
adjoining flood control and water districts varies with no apparent
justification. Compare San Diego County (Water Code App. § 105-6{12})
and Orange County (Water Code App. § 36-16.1); Alameda County {Water
Code App. § 55-28.1) and Santa Clara County (Water Code App. § 60-6.1).

4, E.g., Kern County Union High School Dist. v. McDonald, 180 Cal. 7,
179 P. 180 (1919); People v. Thomas, 108 Cal. App.2d 832, 239 P.2d
91k (1952).
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as the Rodoni case, the California Supreme Court upheld a remnant

taking for the single purpose of "avoid[ing] a substential
risk of excessive severance or congequential damsges."  The

Department of Public Works condemned 0.65 acres of a parcel

which exceeded 5% acres in size for the construction of a freeway through
fermiend in Madera County. In doing so, however, the Department hed to cut
across the only access read to the parcel, rendering it landiocked and
presumably of little economic wvelue. Fearing that it would have to pay
severance damages for the remainder equal to its originsl market value, the
Department sought to condemn the Sh-acre remainder under Section 10k.1 of
the Streets and Highways Code. That section authorizes the taking of an
entire parcel in the course of state highway construction whenever "the
remainder is to be left in such shape or condition as to be of little value
to 1lts owner, or to give rise to claims or litigation concerning severance

1t
[

or other damage . .
6

According to the majority opinion:

Although a parcel of 54 landlocked acres is not a physical
remnant, it is a financiel rTemnant: 1its value as a landlocked
pareel is such that severance damages might equel its value . .

There 1s no reason to restriet . . . [remmant takings to] parcels
negligible in size and to refuse to apply it to parcels negligible
in value.

In the present case the entire parcel can probably be condemned
for little more than the coat of taking the part needed for the highe
way and paying dameges for the remainder. It is scund economy for
the state to take the entire parcel to minimize ultimate costs.

Under these circumstances excess condemnation is constitutional.

5. Roy and Thelma Rodoni were owners of the parcels in question, and the
initiel stages of the litigation were conducted under their names.
See People v. Rodoni, 243 Cal. App.2d 771, 52 Cal. Rptr. 857 (1966).
When the Rodonis' contentions were upheld by the trial court, the
condemnor petitioned for a writ of mandate ordering that court to
proceed with the trial of the original complaint or in the alternative
for a writ of prohibition forbidding the cowrt from proceeding in
accordance with its original order. People v. Superior Court, 68 Cal.2d
206, 210, 436 P.2a 342, 345, 65 Cal. Rptr. 342, 345 (1968).

6. Id. at 212-213, 436 P.2d at 346-347, 65 Cal. Rptr. at 346-347.
.



The Rodoni decision necessitates substantial revision of California
o 7
remnant-condemnation statutes. According to the court:

[These statutes] may reascnably be interpreted to authorize only
those excess condemnations that are for valid public uses; namely,
condemnation of remnanmts . . . [citations omitted} or condemnations
that avoid a substantiazl risk of excessive severance or cohsequential
demages.

Certein provisions of the statutes referred to appear clearly to violate

the Rodoni constitutional standards, aswhere authority to take depends only

8
on a mere assertion of severance damage claims or a mere showing of darsgo
9
to the remainder. Other provisions appear to fell within the Rodoni eri-

teris, as where the condemnor may take only remainders that are of little
10
or no value to the owner or are in such damaged condition as to require

11
payment of compensation equal to the value of the entire parcel, but may
fall short of the full scope of remnant-condemnation powers now recognized
by the California Supreme Court. In any case, all of these provisions are

in need of revision to achieve uniformity and to eliminate purposeless dif-

ferences among the powers of various condemnors.

7. Id. at 212, 436 P.2d at 346, 65 Cal. Rptr. at 3k6.

Sts. & Hwys. Code § 104.1 (Department of Public Works), § 943.1 (county
highway authorities); Water Code § 254 (Department of Water Resources),
§ 8590.1 {Reclamation Board), § 11575.2 (Department of Water Resources),
§ 43533 (water districts).

9. Water Code App. § 28-16 5/8 (Los Angeles County Flood Control District),
§ 36-16.1 (Orange County Flocd Control District), § 48-9.2 {Riverside
County Flood Control and Water Conservation District), § 49-6.1 (San
Luis Obispo County Flood Control and Water Conservation District),

§ 51-3.4 (Santa Barbaras County Water Agency), § 60-6.1 (Santa Clara
County Flood Control and Water Conservation District), § 74-5(12.1)
(Santa Barbara County Flood Control and Water Conservation Distriet);
see also Water Code App. § 28-16 3/14 {Los Angeles County Flood Control
District).

10. Sts. & Hwys. Code § 104.,1 (Department of Public Works), § 943.1 {county
highway authorities); Water Code § 254 (Department of Water Resources),
§ 8590.1 {Reclamation Board), § 11575.2 (Department of Water Resources),
§ 43533 (water districts).

11. Code Civ. Proc. § 1266 (city and county highway authorities); Water
Code App. § 105-6(12)(San Diego County Flood Control District).
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In the Rodoni decision, the Court explicitly recognized the two
problems that have most often been thought to inhere in a broad authority
t0 engage in remnent-elimination condemnaticn: (1) the possibility that the
power will be used coercively by the cﬁndemnor in all partial taking cases
and (2) the sub ross opportunity afforded condemning agencies to engage in
"recoupment" condemnation and, in effect, in land speculation. With respect
to the first matter, the court concluded:

We also hold, however, that it [the trial court] must refuse to
condemn the property 1f it finds that the taking is not justified
to avold excessive severance or consequential damages. The latter
holding will assure that any excess taking will be for a public
use and preclude the department from using the power of excess
condemnation as & weapon to secure favorable settlements.

The Court dismissed the qQuestion of "recoupment" as follows:

Nor does section 104.1 authorize excess condemnation for recoup-
ment purposes, as the term is used in those cases that disfavor
it. The statute does not authorize the state to condemn for the
sole purpose of taking lands ennanced by the improvement in order
to recoup thet increase in value or for the sole purpose of
developing the area adjacent to the improvement for a profit.
[Citetion omitted.] The department's purpose is to avoid the
windfall to the condemnee and the substantial loss to the state
that results when severance demages to a severed parcel are

equal to its value.



REC OMMENDATYON

The authority to acquire physical or financial remnants can be of
substantial benefit both to public entities and their taxpaying citizens
and to the owners of such property. The Commission concludes, therefore,
that public entities should be given such authority but that a procedure
should be provided to assure that the authority will not be abused.
Accordingly, the Commission reccommends:

1. Uniform stetutory provisions, covering all public entities, should
be enacted to replace the numerous and diverse statutes that now provide
specific authcrity to engage in remmant condemnation. Both the number and
diversity of these statutes lack any justification. There appears to bz no
need to include nongovernmental condemnors (essentially public utilities).
Most of their tekings are not of fee interests and they would have no
advantage over other owners in disposing of the remnants.

2. Public entities should be given express statutory auvthority to

acquire, by voluntary transactions,and to dispose of both physical and
2 By

financial remnants and to credit the proceeds therefrom to the fund available
for the acquisition of property being scquired for the public project. Inas-
much as this authority would only permit voluntary acquisitions, it could
hardly be detrimental to either side. On the contrary, it could substantially
benefit both the public entity and the property owner. The process of
appraising, negotisting, and--if necessary--litigating the elements of
severance damage in a partisl teking case often proves cconsiderably more
difficult and costly than determining and paying the fair market value of the
entire parcel. Authority to acqguire the entire parcel permits both sides

to avoid this experse. In addition, this authority will be of assistance in
cases where the property owner otherwise would be left with property for

-7-
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whicn he has no use and would himself have to bear the cost of disposition
of the property.

3. A public entity should be authorized to condemn the remainder, or
a portiocn of the remainder, of a larger parcel of property if it is a true
physical remnant or if the taking poses a substantial risk that the entity
will be required to pay in compensation an amount substantially equivalent
to the value of the entire parcel. The Rcdoni opinion held that "condem-
nations that avoid = substantial risk of excessive severance or consequential
damages may constitutionally be muthorized." However, it is difficult to
determine what the court meant to include within the term "excessive
severance or conseguential damage.f The Court seemed to mske clear that
total parcel takings are not justified merely (l) to avoid the cost and
inconvenience of litigating damages; (2) to preclude the payment of damages,
including damages substantial in amount, in appropriate cases; (3) to guard
against the mere possibllity that the determination of values, damages, or
benefits will "miscarry”; or (4) to afford to the condemnor an opportunity
to "recoup” damages or unrecognized benefits by speculating as to the future
market for the property. The statutory test should mske it clear that, in
general, a usable and generally saleable piece of property is neither a
physical nor financial remnant even though its "highest and best use" has
been downgraded by its severahce cor a controversy exists as to its best use
or value after severance. However, if it is totally landlocked, reduced
beneath minimum zoning size, rendered unusable for any of its plausible
applications, or made to be of significant value to only one or a few persons
(e.g., adjoining landowners), it should be considered a "remnant” irrespec-
tive of its size,

L. The resolution, ordinance, or declaration authorizing the taking

of a remainder, or portion of a remainder, should be given the effect of &
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presumption affecting the burden of producing evidence (Evidence Code Sections
603, 604). 'The basic burden of proof as to the facts that bring the case
within the ambit of the authority should be left with the plaintiff (i;g;,
the condemnor).

5. The condemmee should be permitted to contest the "excess" taking
upon the grounds that the condemnor has a reasonable and economically feasible
means of avoiding the leaving of a remmant that is either unusable or value-
less.12 If the court should find that such a practicable "physical solution”
is mvailable, the remainder, or portion of the remainder, sought to be taken
should be deleted from the proceeding.

6. Finally, existing procedures should be clarified by specifying that
either party may obtain a resolution of the right-to-take issve in excess
takings before the waluation trial, and that the trial court may invoke.

that procedure on its own motion.

12. For example, condemnees should be permitted to avoid the taking of the
entire parcel where the condemnor, through the taking of access ease-
ments or the construction of access roads or structures, could econom-
ically reduce or eliminate the damage to the remainder. The condemna-
tion of property by a public agency to provide access to a parcel land-
locked by iis own project would be a valid taking for a public use, and
separate proposals have been prepared to make California's statutory
authority for such takings explicit and uniform. See Tentative Recome
mendation Relating to Condemnation Law and Froecedure: The Right to Take
(Byrcads), $ Cal. L. Revisior Comm'n Reports 000 (1969).
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PROPOSED LEGISIATION

The Commission's recommendations would he effectuated by the enact-

ment of the following legislation:

An act to add Sections 1225, 1226, 1266, and 1266.1 to, and to repeal

Sections 1266 and 1266.1 of the Code of Civil Procedure, to

repeal Sections 104.1 and 943.1 of the Streets and Highways

Code, to repeal Sections 254, 8590.1, 11575.2, and 43533 of

the Water Code, to repeal Sections 28-16 5/8, 28-16 3/4,

36-16.1, and 48-9.2 of, to amend Sections 49-6.1 and 51-3.4

of, to repeal Sections 55-28.1 and 60-6.1 of, and to amend

Sections 74-5 and 105-6 of, the Water Code Appendix, relating

to the acquisition of property for public use.

The people of the State of California do enact as follows:

Code Civ. Proc. § 1225 (new). "Public entity" defined

Section 1. Section 1225 is added to the Code of Civil Procedure,
to read:

1225. As used in this title, "public entity" includes the state,
the Regents of the University of falifornia, a county, city, district,
public authority, public agency, or any other political subdivision

or entity in the state.

" see Section

Copment. For a comparable definition of "public entity,
811.2 of the Government Code. The definition in this section is provided
for convenience in distinguishing governmental from nongovernmental con-

demnore; it does not enlarge or diminish the power of condemnation of any

condemnor.
»10=



§ 1226

Code Civ. Proc. § 1226 (new). "larger parcel” defined

Sec. 2. Section 1226 is added to the Code of (ivil Procedure,

to read:

(To be drafted later)

[Comment. As used in Sections 1266 and 1266.1, "larger parcel"

has the same meaning as those words in Section 1248 and the decisional

law construing that term. See People v. Ocean Shore R.R., 32 Cal.2d 406,

196 P.2d 570, 6 A.L.R.2d 1179 (1948); People v. Nyrin, 265 Cal. App.2d 288,

63 Ccal. Rptr. 905 (1967).]

~11-



§ 1266

Code Civ. Proc. § 1266 {repealed)

Sec. 3. Section 1266 of the Code of Civil Procedure is repealed.

1266+ --Whepever-1apd-is-+te-be-condenned-by-a-eouniy-or-eity
for-ithe-esiablichment-of -any-streeci-or-highvayy-ineinding-express
kighways-aréd-freewaysy-and-the-saking-of-a-part-ef-a-pareel-of-land
by-suech-eondemning-authority-woultd-leave-the-remainder-thereaf-in8
suek-sire-or-ghape-sr-epndition-ae-te-reguire- suek-cendepner-<e-pay
in-eompensation-for-the-taking-of-cuek-pars-an-arouni-egual-to-the
fair-and-reasenable-vaiue-of-the-whole-pareeis-the-resoiution-of
the-geverning-body-of-the-eity-or-eounty-may-provide-for-the-taking
of-the-whole-of-such-pareel-and-upon-tkhe-adepsion-af-any-sueh
reealutien-it-ghall-be-deened-recessary-for-the-publie-usey-benefify
safetyy -eeonomyy-and-general-veifare-that-suek- condemning-autherity

aeguire-the-whole-of-sueh-pareeld

Comment. Repealed Section 1266 is superseded by new Section 1266.1.



§ 1260

Code Civ. Proc. § 1266 (new). Voluntary acquisition of physical or
financial remnants

Sec. 4. Section 1266 is added to the Code of Civil Procedure,
0 read:

1266. Whenever a part of a larger parcel of property is to be
acquired by a public entity for public use and the remainder, or a
portion of the remainder, will be left in such size, shape, or
condition as to be of little value to its owner or to glve 1rise to
2 claim for severance or other damages, the public entity may acquire
the remainder, or portion of the remainder, by any means other then
condemnation proceedings. Subject to any applicable limitations
imposed by law, the public entity mey sell, lease, exchange, or
otherwise dispose of the property so acquired and credit the proceeds
from such disposition to the fund or funds available for acguisition

of the property being sacquired for the public work <r iuprovelent.

Comment. Section 1266 provides a broad authorization for public

entities to acquire, by voluntary transactions, physleal or "financial”

remnénts, to dispose of them, and to credlt the proceeds to the fund
available for acquisition of the property being acquired for public use.

Compare Section 1266.1 and the Comment to that section relating to the

condemnatiop of remnants. The langusge of the section is similar to that
contained in former Sections 104.1 and 943.1 of the Streets and Highways
Code and Sections 254, 8590.1, 11575.2, and 43533 of the Water Code {all
repealed in this recommendation). Inasmuch as exercise of the authority

conferred by this section depends upon the consent and concurrence of the

-13-



§ 1226
property owner, the language of the section is broadly drawn to authorize
acquisition whenever the remnant would have little value to its owner
{rather than little market value or value to another owner) or would give
rise to a "clain" for “"demages" (rather than raise a "substantial risk"
that the entity will be required to pay an amount substantially equivalent
to the amount that would be required to be paid for the entire parcel).

Compare Dep't of Public Works v. Superior Court, 68 Cal.2d 206, 436 P.24

342, 65 Cal. Rptr. 342 {1968); 1a Mesa v. Tweed & Gambrell Planing Mill,

146 Cal. App.2d 762, 304 P.2d 803 (1956). This section does not specify
the procedure to be followed by the entity in disposing of the property
so acguired, and that matter is left to be governed by other statutory
provisions applicakle to the particular entity. In particular, this
section does not reguire that disposition be in accordance with the pro-
cedure specified by Government Code Sections 193-196 for the disposition
of property acquired for "protective” purposes pursuant to Section 1h 1/2
of Article I of the California Constitution and Sections 190-196 of the

Government Code,

=14



§ 1266.1

Code Civ. Fioc. § 1266.1 (repealed)

Sec. 5. Section 1266.1 of the Code of Civil Procedure is repealed.
12661+~ -A-cOuRby-0¥- n-oity-may-aeauire-tand-hy-gifh-ar-pivehase
from-the-ovwner-theresf-for-any-of-fthe-purpeses-eauperated-in-Beetien

1266-ef-this-caden

Comment. Repealed Section 1266.1 is superseded by new Section 1266.



§ 1266.1

Code Civ. proc. § 1266.1 (new). Condemnation of physical or financial

remnants

Sec. 6. Section 1266.1 is added to the Code of Civil Procedure,
to read:

1266.1. (a2) Whenever a part of a larger parcel of property is
to be taken by & public entity through condemnation proceedings
and the remminder, or a portion of the remainder, will be left in
such size, shape, or conditicn as to be of litile market value or
to give rise to a substantial risk that the entity will be reguired
to pay in compensation an amount substantially equivalent %o the
amount that would be required to be paid for the entire parcel, the
entity may take such remainder, or portiom of the remainder, in
accordance with this section.

(b) The resolution, ordinance, or declaration authorizing the
taking of a ramainder, or a portion of 4 remainder, under this sec-
tion shall specifically refer to this section. It shall be presumed
from the adoption of the resolution, ordinance, or declaration that
the taking of the remeinder, or portion of the remainder, is justified
under this section. This presumption is a presumption affecting the
burden of producing evidence.

(c) If the condemnee desires to contest the taking under this
section, he shall specifically raise the issue in his answer and,
if he does not do so, he waives his right to contest the taking under
this section. The court may, and upon motion of either condemnor or
condemnee shall, determine whether the remginder, or porticn of the

remzinder, may be taken under this section before trial of the issue

~16-



§ 1266.1

of compensation. Upon trial of the issue of compensation, no
reference shall be made to the resclution, ordinance, or declara-
tion adopted to invoke this section. The contentions of the con-
demnee, and the evidence he presents in support of his contention,
that the taking is not justified under this section sare admissible
against him as admissions in the trial on the issue of compensation.

(@) The court shall not permit a taking under this section
if the condemnee proves that the public entity has a reasconable,
practicable, and econcmically feasible means of avoiding or sub-
stantially reducing the damages that might cause the taking of the
remainder, or portion of the remainder, to be justified under sub-
division (a). If the court's determination is in favor of the
condemnee, the remainder, or portion of the remainder, shall be
deleted from the proceeding.

{e) Wothing in this section affects (1) the privilege of the
entity to abandon the proceeding or abandon the proceeding as to
particular property, or (2) the consequence of any such abandonment.

(f) Subject to any applicable limitations imposed by law, &
public entity may sell, lease, exchange, or otherwise dispose of
property taken under this section or acquired by purchase in lieu
of proceedings under this section and may credit the proceeds to the
fund or funds available for acquisition of the property being acquired

for the public work or improvement.

Comment. Section 1266.1 provides a uniform standard and a uniform

procedure for determining whether property may be taken to eliminate

-17-



§ 1266.1

physical and financial "remnants." With respect to physical remnants,

see Kern County High School Dist. v. McDonald, 180 Cal. 7, 179 P. 180

{1919); People v. Thomas, 108 Cal. App.2d 832, 239 P.2d 914 (1915). As

to the concept of "financilal remnants,” see Dep't of Public Works v.

Superior Court, 68 Cal.2d 206, 436 P.2d 342, 65 Cal. Rptr. 3hé (1968);

People v. Jarvis, 274 Adv. Cal. App. 243, Cal. Rptr. {1969);

People v. Nyrin, 256 Cal. App.2d 288, 63 Cal. Rptr. 905 (1967); La Mesa

v. Tweed & Gambrell Planing Mill, 146 Cal. App.2d 762, 304 P.2d 803 (1956).

See generally Recommendatlon Relating to Condemmation law and Procedure:

Number 00, Excess Condemnation--Physical and Financial Remnants,  Cal.

L. Revision Comm'n Reports 000 {19 }; 2 Nichols, Eminent Domain § 7.5122

(3d ed. 1963); Capron, Excess Condemnation in California--A Further

Expansion of the Right to Take, 20 Hastings L. J. 571 {1969); Matheson,

Excess Condemnation in California: Proposals for Statutory &nd Constitu-

tional Change, So. Cal. L. Rev. (1969). This section supersedes

Section 1266 of the Code of Civil Procedure, Secilcns 104.1 ond $43.1 of the
Streets and Highways Code, Sections 254, 8590.1, 11575.2, and 43533 of

the Water Code, and various sections of speclal district laws. It does

not supersede or affect various provisions made for "protective" condem-
nation, including Section 1k 1/2 of Article I of the California Constitu-
tion and Sections 190-196 of the Government Code.

Subdivision {(a)}. Definitions of "public entity" and "larger parcel"

are provided by Sections 1225 and 1226 (added in this recommendation},
respectively. The term “"portion of the remainder" is used in various

subdivisions of this section to allow for the case in which a taking

-18-



§ 1266.1

affecting a parcel leaves more than one remnant (e.g., the complete
severance of a ranch by a highway}. In certain cases, the taking of only
one remmant {i.e., "a portion of the remainder") might be justified.

The term does not mean or refer to artificially contrived "zones" of
damage or benefit sometimes used in appraisers' analyses.

Subdivision {a) undertakes to provide a common sense rule to be
applied by the court in determining whether physical remmants (those of
“little market value")} or financial remnants (those raising a “substantial
risk" that assessed damages will be “"substantially equivalent” to value)
may be taken. The test is essentially that stated as a matter of con-

stitutional law in Dep't of Public Works v. Superior Court, supra, except

that the confusing concept of "excessive" damages 1s not used and

"sound economy" alone, or an estimate as to "sound economy" on the part
of the condemnor, is not made a basis for total-parcel takings. As the
Supreme Court made clear in that decision, such takings are not justified
(1) to avoid the cost and inconvenience of litigating damages; (2) to
preclude the payment of damages, including damages substantial in amcunt
in appropriate cases; (3) to guard against the mere possibility that the
determination of values, damages, and benefits will "miscarry"; or (4)

to afford the condemnor an opportunity to “recoup" damages or unrecognized
benefits by speculating as to the future market for the properiy not
actually devoted to the public work or improvement. In general, a usable
and generally salable piece of property is neither a physical nor financial
remnant even though ite "highest and best use" has been downgraded by its
severance or & serious controversy exists as to its best use or value

after severance. 3Jee, e.g., 13 Mesa v. Tweed & Gambrell. Plani.; Mill, supra;

Ttate Higawey Cémmissidn v. Chopoen, 46 P.2¢ 709 (Mout. 1968): Towever, if
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§ 1266.1
it is totalliy "landlocked," reduced beneath minimum zoning size, rendered
unusaple - for any of its plausible applications, or made to be of signifi-
cant value to only cne or a few persons (3;54, adjoining landowners),

it is a "remnant" irrespective of its size. BSee, e.g., Dept. of Public

Works v. Superior Court, supra; State v. Buck, 226 A.2: &40 (11.J..1568).

The test provided by subdivision {a) is the objective one of marketability
and market value generally of the remainder, rather than "value to its
owner" as specified in Section 1266 (which authorizes the purchase of
remncnts) and certain superseded provisions such as former Section 10L4.1

of the Streets and Highways Code. See State Bighway Commission v. Chapman,

supra. The term "substantial risk" and the concept of "substantial"

equivalence of damages and value are taken directly from Dep't of Publie

Works v. Superlor Court, supra. Obviously, those general terms are only

guides to the exercise of judgment on the part of the court. They are
intended to serve as such, rather than to indicate with precision the
requisite range of probability or the closeness of arithmetical amounts.

Subdivision (b). Although this subdivision requires a specific

reference to Section 1266.1 as the statutory basis for the proposed
taking, it doves not require either the recitation or the pleading of the
facts that mey bring the case within the purview of the section. BSee

People v. Jarvis, supra. The resolution {or ordinance or declaration) is

given the effect of raising a presumption that the taking is justified
under this section. Thus, in the absence of a contest of that issue,
the subdivision permits a finding and judgment that the remainder be

taken. However, the presumption is specified to be one affecting the
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§ 1266.1

burden of producing evidence (see Evidence Code Sections 603, 6Ok),
rather than one affecting the burden of proof (see Evidence Code Sections
605, 606). Accordingly, the burden of proving the facts that bring the
case within the section is left with the plaintiff (i.e., the condemmor).

See People v. Van Garden, 226 Cal. App.2d 63%, 38 Cal. Rptr. 265 (196k4);

People v. O'Connell Bros., 204 Cal. App. 3%, 21 Cal. Rptr. 890 (1962).

In this respect, the subdivision eliminates any greater effect that might

be attributed to the resolution (compare People v. Chevalier, 52 Cal.2d

299, 340 P.2d4 603 (1959)) or that might be drawn from a lezislutive (sec

Los Angeles County v. Anthony, 224 Cal. App.2d 103, 36 Cal. Rptr. 308

{1964)) 0. administrative (see San Mateo County v. Bartole, 184 Cal. App.2d

L22, 7 Cal. Rptr. 569 (1960)) determination or declaration as to “"public
use,"”

Subdivision (¢). Remnant-elimination condemnation inevitably raises

the problem of requiring both condemnor and condemnee to assume one
position as to the right-to-take issue and an opposing position in the
valuation trial. Thus, toc defeat the taking, the property owner logically
contends that the remainder is usable and valuable, but to obtain maximm
severance démages, his contention is the converse. To sustain the taking,
the condemnor emphasizes the severity of the damage to the remainder,

but if the right -to-take issue 1s lost, its position in the partial-taking
valuation trial is reversed. Under decisional law, the right-to-take
issue as to remnants has been disposed of at various stages. See, e.g.,

Dep't of Public Works v. Superior Court, supra (mandamus as to preliminary

adverse decision by trial court); People v. Nyrin, supra (appeal from

condemnation judgment as tc post-verdict motion to delete remnant);
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§ 1266.1

People v. Jarvis, supra (appeal from condemnation judgment as to belated

pre-trial motion to add remmant); Ia Mesa v. Tweed & Gambrell Planing

Mill, supra {appeal from condemnation judgment following & valuation

trial apparently based on an alternmative of partial or total taking).

To obviate this procedural confusion and jousting, subdivision (c) makes
clear that elther party is entitled to demand determination of the right-
to-take issue before the valuation trial and permits the court to employ
that procedure vhether or not it is demanded. The subdivisicn makes no
change in existing law as to the appellate remedies (appeal from final
Judgment of condemnation, prohibition, mandamus)} that may be available as to
the trial court's determination. However, the subdivision does not
contemplate that results of the waluation trial as to values, dameges, or
benefits may be invoked elther in poste-verdict proceedings in the trial
court or on appeal to disparage a determination of the right.to-take

issue made before the valuation trial. Such a determination is necessarily
based on matters made to appear at the time it is made and it should be

Judgad accordingly. The subdivision also forbids reference in the valua-
fion trial to the resolution to take under this section. For a somewhat

analogous provision, see Section 1243.5(e){amount deposited or withdrawn
in immediate possession cases).

Subdivision {(d). This subdivision permits the condemnee to contest

a taking under thig section upon the grounds that a "physical solution"
could be provided by the condemmor as an altermative to either a total

taking or a partial taking that would leave an urusable or unmarketable
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§ 1266.1
remainder. In at least alfew cases, the condemnee may be able to demon-
strate that, given construction of the public improvement in the manner
proposed, the public entity is able to provide substitute access or take
other steps that would be feasible under the circumstances of the particuler
case. If he can do so, subdivision (d) prevents acquisition of the remainder.

Subdivision (e). BSubdivision (e) makes clear that the procedure

provided by this section has no bearing upon the privilege to abandon or
the consequences of abandonment. The subdivision makes no change in

existing law. See Section 1255a and People v. Nyrin, 256 Cal. App.2d 288,

63 Cal. Rptr. 905 {1967).

Subdivision (f}. This subdivision authorizes the entity to dispose

of property acguired under this section or acquired in lieu of such pro-
ceedings. However, it does not specify or provide the procedure to be
followed. Accordingly, such procedure is left to be governed by statutory

provisions applicable to the particular entity or agency.
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§ 10k.1

Sec. 7. Scction 104.1 of the Streets and Highways Code is
repealed.

104ad~--Wherever-a-pars-of-a-pareel-of-land-is-io-be-taken~-for
state- Highvway-purpeses-and-tne-repainder- ig-to-be-1ef4-in-such- shape
er-eepdition-as-te-be-of-1iteie-vaive-to-ita-owner;-or-to-give-rise
te-elaims-er-3itigation-eeneerning-severanee- e¥-cther-danages-the
department-may-aeduire-$he-whele-pareel-and-may-dedl-the-remainder
e¥-mAY-eXebonge-the-came~for-ether~property-needed- for-atate-nighwey

PEFPOBEE~
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§ 943.1

Sec. 8. Section 943.1 of the Streets and Highways Code is
repealed.

Q43 rlv--Whonevor-a-part-of~a-pareek-ef-land ~-is-fo-be-taken-Sor
ecurty-highway-purpeses-and-the -rensinder-of -such-parael-is-to-be
Iefb-tn~sueh-shape-er-eendition-as-to-be-ef-tittie-valup-to-ltc-owaery
ep-ta-give-rips-te-elaime-ar~kitigation-coneerning-saveFaRaa~-ar-other
daEagesy-bhe-eouRty-Bey~aeduire-the-whslia~parees-akd-pAy-s6ll -the
repainder-er-pay-ckehange-tho-some-£fer-sthar-preperty-peeded-for

eouRty-highway -purpeses s



§ 254

Sec. 9. Section 254 of the Water Code is repealed.

25kz--Whenever-a-parb-of-a-pareet-of-land-is-to-be-baken-for
seabe-dam-ep-vater-purpeses ~and-the-remsinder ~ig-to~be-teaft-in-sueh
shape-cp~-eendition-as-te~be~of-2itbia-value-te-tt5-avaery-ar-ta
give-rise-ta~einima-er-2ibization-0oRee¥RINg ~SE¥OFARBE~6F ~8EheF
damasxey-the-deparbment -poy-seguive-the~-whole-pareet~gad-may-seti
the-renainder-ep-may-~exchange~the-oome-for-cther-properiy-neaded

For-stase-dam-pr-vaber-prrposesy
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§ 8590.1

Sec. 10. Section 8590.1 of the Water Code is repealed.

8500+1 - -Wherever-a-pari-of-a-pareel -ef-land-ic-te-be-taken
for-parpeses-as-eet-ferth-in-Seetion-8500-ef-this-code-and-<the
remainder-ie-te-be-1efi-1in-sueh-shape-or-condition-as-to-be-of
iittle-value-to-ite-ovwnery-er-to-give-rice-4o-elaims-or-2itigation
esncerning- severanee-exr-ether-damager - the-board-may-aeqguire-she
Wwhele-pareel-apd-may-sell-the-remainder-or-may-exchange-the-same
for-othe¥-property-secded- for-purnoces-as-ses-forih-in-Seetion

8590-of-thic- coden
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§ 11575.2

Sec. 11. -Section 11575.2 of the Water Code.,.._iﬂgg‘\ep_galed.

21575-2+ . Whenever-a-pari-of -a-pareel-of-land-is-$o-be-taken
fer-siate-vater-developmeni-purpeses-and-the-remainder-i6-to-be
defi-in-suck-ghape-or-condition-as-ito-be-of-1itile-value-ta-its
evaeyy-or-to-give-rige-io~-elaims-or-litigation-concerning-sever-
anee-er-other-dapagey -the-department-pay-sequire- she-whole-par-
eel-prd-ghall-gell-fhe-remainder-er-aghall-exehange-the-game-for

ether-property-needed-fer-state-vaier-development-purpsces
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§ 43533

Sec.12. section 43533 of the Water Code is. repealed.

L3533 --Whenever-a-pari-of-a-pereei-of-land-is-to-be-aequired
parsguapi-ie-thisg-aritele-and-any-periion-ef-the-remaipder-is-to-be
tef4~in-suek-shape~or-condition-ag-te-be-of-1itsle-valuve-te-iis
evWpers;-the-beard-may-aeduire-apd- cell~sich-portion-or-mEay-exekange
the-same- for-other-prepeviy-needed-1e-earry-gut-the-povers-eonferred

on~-said-beardr
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§ 28-16 5/8

Sec. 13 Water Code Appendix Secticn £8-16 5/8 is repealed:

Pee+-36-5/8+--Vhenever-a-zars-cnly-of-a-larger-yarecl-of-1and- ia
remuived-by-the-distriet-for-the-contrel-or-conservition-of-fleedy
stermy-or-other-waste-watersy-and-the-taking-therveofy-and-the-eon-
g¥ruetion-of-the-propesed-pabliiec-improvenent-thereon-wiit-interfere
with-reasenable-aecesp-to-the-rergindery-or-will-othervise-cause
subatantinl-damage-te-the-rems inder;-the~dintriet-nay-condenny
purehases-or-ethervise-aequive-the-vhole-parecl-of-iand-ef-whieh
ghe-sren-required-for-publis-use-is-a~part+~-O¥;-inilien-pf~aneh
aequisitions-the-distriet-may-condenns - parehase; -er-otherwise
gequire-an-easement-fer-ingresg-fo-and-egress-from-the-gaid-remainder

for-use-by-the-publies-ineiuding-the-owner-of-the-1ands



§ 28-16 3/4

- Sec. 1k, Tater Code Appendix Bection 28-16 3/h iz repealed.
Sh&w-lé-ﬁ/h?--Fheaewer-a-gar%«sn&y—ef-H—heuse-er-e%her-struetu?e

rust-be~balien-or-removed-in-oerder-16-use-the-1and-sn-vhich- suek
st¥ueture-ig-eitunted -for-ficod-eontrol-or-water-eoRscrvation-pus-
poses-apd-the-severanee-of-guch~periien-of-the-ctrueture-from-the
vhele-strneture-wonld-eanse-a-subatantial-damage~-te-the-gErmeturey
the-Beard-of-Supervigers-of-the-ies-Angeles-Flood-Contrel-Bistries
may-ecendemn-ar-othervige-aequire-the-entire-heuse-er-gtrueture-ard
thereafter-gell-or-oihervise-eause-the-said-strueture-to-be-removed

frem-the-poriien-of-the-1and-se-required-for-a-publie-use~
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§ 36-16.1

Bec. 15. Water Code Appendix Section 36-16.1 is repealed.

Seee-lévls—-Hhenever-a;part-ealy-efra-pareei-ef-laﬁé-is—requirea
by-the~digtriet-for-the-eonsrol-or-conservation-ef-fleedy-stormr-er
ether-waste-waterdy-and-the-5akiag-tkereofy-and-she-eonssruetion-of
the-propoted-publie-improvement-thereony-witl-interfere-wvith-reasen-
abie-aeeesc-£a-the-repainder;-or-witl-othervise-eause~cubstantial
dapsge-te~-the-remaindery-the-district-may-eondemn; -purehisey ~o¥-
etherwige-aequire-the-whole-pareel-of-1and-ard-pay-seii~she-remainder
ev-exchange-the-same-for-ather-prepersy-requived-for-distriet-purposess
Bry-in-iien-ef-sueh-acquisitien-ef-the-repaindery-the-dipiries-may
condepmns -purekage; -or-othervice-aequire-an-easement - for-ingress-to
and-egress-frem-the-remainder- for-use-by-the-publiies-ineiuding-the

evaey-pf-the-landy
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§ uB-9.2

Sec. 16 - Water Code Appendix Sectien 48-9.2 is repealed.

4Y8-GeRv~--Whonever-a~part-enly-of-a-pareet-of-1ard -is-required
by-the-distriet-for-any-purpese-autheriscd-by-this-aes-and-she-saking
therrefy~ahd-bhe~eonstruetion-ef-the-propesed-publie-Rprevanent
theveeny-wiltl-interfere~with-reasenable-neeces-fo-the-reRaindery-oF
wili—etherwise-eaase-substantial—éamage-te-the-remainder,-the-diatriet
mHey-purehacey~aondemny -e¥-othervise-aaguivre-tho~vhele-pareel~ef~-2and
and-may-seil-the-remainder-sr-exehange-the-came-for-othar-preparsy
required-for-distriet-purpocesvy--In-Livv-af-guek~acquigition-ef-the
remaindery-the~dintrict-may-purehacsay-~ecRdenn -s¥-dthervise~-aequire-a
right nof~way-or-reai-preperty-for-ingress-to-and-egrass~-fron-the

rembdnder-for-use-br-tha-publilc,-insgluding-the-owner-of-the-iandr
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§ 49-6.1

ec. 17. Water Code fppendix Secticn 49-6.1 is cmended to read:

449e6.1, Whemever-a-part-enty-of-a-pereel-of-land-is-required
by-the-diotriet-for-the-contrel-er-ceraervation-ef-f1eedy-stormy-oF
ether-waste-wateray-and-the-tahina-therecfy-nnd-the-esnsbruebicn-9f
the-preoposed-publiec-imppeverent~thereony-witi-inkerfere-with-peasen-
able-gecens-ba~-bhe -Femaindery-ep-vwitl~otharvwige-enusa-gubstantiat
damage-te-the-pemaindery-the~distriet -moy-condemn y-purehasey-e¥
etherwise-aequive~the ~whele-parect-of--1and-and-may-sell-tEe-repainder
er-exehange-the-game -for-other-properiy-required-for-distries-purposess
Spy-in-tien-of-such-gequisiticn-ef-the-repaindery~the«-distriet-may
eopdenny-purehasey~-er-obherise-aequive-an-casenent-fop-2ngress-te
apd-~egress-From-the -repatnder-for-tuse-br-bhe-publiey-ineluding-Ske

ewner-af-bthe-tandy No authority is hewveby granted to the district by

Seetion 1266 or 1266.1 <f the Code of Civil Procedure to acquire

riding and hiking tralls by condewnaticn.
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Bec., 18, Water Code Appendix Section 51.3.4 1s amended

" to read:

5"-‘;“"_‘ The ageney zhall have Yo power of emineut domaln Lo arguire within
or cutside the pponey by condematinon fo (ke manner aud to the extent. proseeibed ih
Arvtkele 1, Seelion ¥ of (he Constitoton and Witte 7, Pael 3 of the Corle of Civil 1'e-
exdure, ns mow exksting ar Lheeealior amended, A1 preperty of inbéerests therein neces-
Bary or convenlend for earvying ot (e pow org and parpo:es of 1he ngeney excoept that
the arcucy ®hall pol have power Lo acgiive by condemuation publicly owned property
held or used for the developnoent, slorage o distribution of waler Toe public use; and
ft Is Dierely dectared that the vse of the proporly whilel may be condeinnes?, taken or
apprepridod winler Do provislons of this acl, i a pediic use, sublect to reguladion and
condrol of the slate by the mauner preseribed by law, Phe distoied in exerelsing suel
power Khalt in addition to the Guaage for the taking, injwry, or slestrection of prop-
erty, slso pay the cost of renneal oo rolecplion of any stroclure, railways, matus,
pipes, conduily, wires, cabde, pales, of any juhtig uiitity whieh s rapmired fo be sasved
to 0 new borition, and provided forther that nodwithstandieg any other provision of
thiy acl or any otlre law, o freperty shali be fuken yaless B s (aken upon o find-
e by o conrt of compelent jurlsdletion that {he taking s fof a more ucecs:ary pub-
He use (e thal Lo which St has atready boen appraprintesd,

fWhenever res! proposty which is dovpted Lo or held For some ollier public or quasl-
public use s required by the ageney Jor any porpose anlhorized by this ant, Lhe
agouey may condemn seal property adjacont thereln or I the hamedinlo vieinily
thereo! 1o T exehnnged For the rod paoperty so vegquived by the ageney, 4

A power of emlhend doabn vesled i the apeney shall lnclude the power 1o con-
doame i thie mame of the apeney efther the fee sDapte pr any losser estate ar lerest
Inoany property whicl (e board of divectors by resoladlon shall determive Is weees-
savy for coviylug oul the puwrpases of the agency. Such verolafion, aduepfed by a
Lwo thivds vole of all s mcandears, shall be conelusive exvidence of ull of thefollowing:

dnd ALb publdic neeessiy for the propoecd Pahlic finprovenoeet,

o The propephy or progetly inlerest belng acquleed 18 pepessory for dhe proposed
pube wie,

fe) Rucls propesed prllic haprovenenl §s pinnned ov ncated In the manner which
Wil &2 conppalibde with {lie greatest pudbte good ot the heast pelvate Injors,

Eaprany-parpese -avuihertned by -thia-aaty-andhe-gking-theresfy
angi-ipasonstirugiisiof-the-propasei-publis-imprevensnt-ihore-
sRy=whli-inborfore-vith-readonable-aqeoni-io-she-roamnindory o
vhll-sshervisa-cause-substantial-danage-so-the-rensiniery-the
AHORO¥~NAY -sondanny ~purehasey ~or-othervisa~Sequire~the-vhede
Paresi-gf-iand-and-nay-seii-she-ranainder-or-exshange-she-sane
FOF -G ROP-RFePONSY - PO UL PRE~ 0P -0ZONEY < PUFPOSRG v - =Py w kR =S i0u-0f
nek-asquisision-of-the-remaindery-the-sgonay-nay-seniemiy -pus-
Mmiso-mm-u-ulmnt-for-hy-n-u-l-ul-omu
Saem-She~ranininr-for-use-by-ihe-publiiey~inedviing s -swner=-9f
“ho-dandy

-35-



§ 55-28.1

See. 19. Water Code Appendix Section 55-28.1 is repealed.

Seer-28+1+--Whenever-land-is-+o-be-condenmed -by-the-digtries
fer-any-ef-ihe-uses-and-purpeses-pernitied-by-lawy -and-the-taking
ef-a-part-of-a-parecl-of-iard-weuld-ieave-the-repainder-thereof
in-gueh-gige-or-chape-ar-epndition-as-50-require-the-distries-+o
pay-in-eempeneation-for-the-taking-of-gueh-pari-ag-apount-cquat
te-the-fair-and-reasonable-vaine-of-she-vhoie-pareely-the-resolun-
tien-of-the-board-may-provide~for-the-taking-of-the-whete-of-eueh
pEreel-nnd-upen~the-adopiion-ef-any-suek-reenlutien-14-chali-be
deemed-neeegeary-for-the-publie-usey-bencfity-safetyy-ceonenys and

generai~weifare-that-the-distriet-aequire- the-vkele-of-suek-parecetr



§ 60-6.1

Sec. 20. Water Code Appendix Sectlon 60-6.1 is repesled.

Beey-6ydr--Whenever-a-pars-oply-ef-g-parecl-of-land-ie-vemitred
by-the-diptriedy-and-the-saking-thereofy-and-the-aonstrueticon-af-the
prepesed-publie-improvement-theoreeny-vidl-interfere-vith-reasonabie
aceesa-to~the-remainder-of-a~-pertieon-thercofy-or-wiltl-gthervian
eause-aubatantint-damage-$o-she-regeindery-she-disiriet -nay-ecndenny
parehases-er-pthervige-acquire~he-vhele-pareel-of-Lard-or-auah
periten-ef-the-remaindep-to-vhich-aceess-is-inparised-and-nay-seldl
the-remainder-er-exehonge-the-gane-for-ether-properiy-required- for
distriet-purpeses+--Cry-in-iien~of-sueh-nequisition-ef-the-renninder,
the-ddatriet-may-condenRy-parehasey~oF-athervise-aaguire- an-easenent
far-ingrecs-$e-and-egreds-from-the-remainder- Lo - nae-lp-bhpaphiilioy

dnetuding-the-ownevr-of-the-land.
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Sec, 21.

A -

‘to read:

745, The distebd 15 hopedy Qoclaoed to e oa Tady corjorale and pelithe and
“ne ench shadi Bave, Dnoaddithon o H.'- etlie gomeers vosbedd fn B by this aet, the
Flboav Hug g n

1. o have perpoetual oneeessian,

2 W pne i boosieal i the mine of eadd di-teiel.

8, Yo g g wend,

4 To argubie by peant, pur hase, Joase, 230, devlay coptraet, oamlepnation, eon.
Flrgetbon, o otharwhe, ol (o hebd, aee, enjoy, setl, 1ot amd dispose of el and
prrepnt ploperty of overy Nl fncliding Losd-, sieneturees, babidings, rizhisof.
way, tacalkinls, aidl prisileses, amd be constraet, aegingalo, alter sinl epeeale any
nist all wogks nr lm,mv.n-:-n‘:ul-. within s wirhoul e di<ivicl, noeesary or peoper
te earey onl ney of T olderts ar gaivgeres of this aet and convenieut to the foll
eateber of [ pewvore, amt e pamipbide; eXban?, il to, aBer remoye, Tepakr or
o heaiae Traprose tm;‘ work s, op finprovements, of property pegiieed by Gl s e
Hhrerizs o Loy B1s et

o Tooeontta n.-- florad bt storgy wiaterd of sabd Marben ol e Plond and =lorn
withers of stpeanrs ot Love thele saees oabafde of said dbaeiel, bl which slivams
i the Flatwnlors theeeol flow Bilo yald dicpicn, atel to consarpe suely wuters for
Bepeficind ! wa il parposes of £0hi distii 8 by cpaecatiee cbnpiee, pebnbning and
chrn-dne o ool be faate tlee sofl within or witlesml madd disieiel, oy 10 save o con.
roryve b ahy manter all oF aoy of sl waters sk paselesd feetn dagmae from such
floard or slupm witers thes wiletoonroes, waber-logky, hoarbor:, puddhe highways, Sifo
AW property incsaid distelet, and e witderowaraes onteide of e Q=000 of streams
Dowdier dudu (he dgriet, ad o presenl waste of water o dieitutsn of (he water
AnGply iy or exportation of watop from sahd 44, Gand e oldabn, rotain and
roclaiey deainaee, Ao, el wnb ofher waless for beneficban wso i s=abl distedel s
proviled, dhed unthbnye Bn thic ped erdained shall natherize the eaeeying ent of any
phan of linproveinent, the pavpee of which B2 or the cfée of wLicl wil] be, to ke

waler which fJows Inoany watiersted jn sobd di-#rim aodl traeport or 5ol satoe for
use gnywhere pal=Te of 42le Aot adesy Qe witber Tovel of auy pravel beds within
the albtelet 5 below the weemal Jevel and suell waley eonlil redsaualily Te ged o
replenisty the woter Yevel af salik grave] beader Doavided fuether, 1t nonn of (he
pruvi=bans of this net shait peeclnn the exerei-e Ine any other polltiegt sdelivizion
that say gew or degeafter exist, wholty o B Lark, within the di<tris, fran exer.
elving Jix powerz, pithoz) sech poners may be oof Chie camee paluee asdgdo powers of
sal? Alirict,. Apy kel oflor peditead suiecision may, Ly weliien agrestaent with
the al<riet, provide for 1le wee, o Julut wee, of proterdy or fuciliile: o whisr nany
ruch ol political solwdivicbon b an ntepest, o for AL w:e, or Joigt use, of peop-
erly or farctlities In wlieh fadd distrid as an istere-d,

G. Mo copperde and o act It ennfubefion with the Flale of (’aﬂl‘n'ui.‘;. or any
of lx cogineers, officers, Yoarly conunlacbons, depariment: ar avencler, o with {ha
goverisnent of (he Unitia® Brates, or ary of Bs ongineers, offjger doards, commis-
Fions, drpatinents or azencies, or with auy publie or private corperillion, ot wilh
Ahe Toundy of Banta Tiarhara, in the contruction of smy waork fop {he controlllag of

“fload €F SIOCIN Warers 03 or LWing Into sund distviet, o 1or §he prototnen of e or

propeety Hhirein, or for the parpne of eonsorying sabt waters: for beleficlal vse with-
In snicd dixtelel, ov I any other works, acls, o pnrgascs provided for Lherein, ot Lo
adipd ol earry ont ary deflolle plat ap gysdest wfoek fu sy taul putose,

T. "B carry on Imm leal aml other im eeligalions of all ]»uula, make mepsures
ments, eolleet data awd make apalbyses, stodies, and fespeciions peetgiging ta water
Pty wiker tights, control of storm yeoters om? flem? s amd g of water, otk withbr
v} without. sabd disfebet, ot for sutl puepweos sai® abiztrict <t uove the vickt of
neeest dhrongh Hs apthorkzed repressnbatives to 30 proguertiog wihiln safd distelet,
She distelol, thratiph s anthovissd pepresettatlve:, mugy eader upon sueh Tnnds and
meake cvambsalione, surveys, and e deewoat,

7.'ﬁater Code Appendix Section 7h-5 is amended



()

& Yo cuter upsh any Lonl te malie sopvexs awd ety the peeessary works of
Tmprovement and the Line< for ehaunels, eoluitz, eanalz, pholines, mathsays anl
olbicr gl nlavay s oo gepitiee by el hame, oostract, eondeswuntion, rifh

©odlevise, o olhier heal yeeons ofl Lk mad wearies ad wider pizthts amd other property

wepessary o convenlent for the comstemetion, e, sapply, muisieuanes, pepale and
fmprovenent of sabl workiz, Inetnedingg work« eomsteaetoad pmd being copstens it hy
mrhvade ewnnrs, Tl for peservaies for stoeags of neceacary wieber, st nlt tinossary
appurtenanees ;s Lo edler Jufe conteect= aml sreveniont< with, amd da any qeds soess
wnry or wropep for (e yepformaties of ang sl eontracts it agemomeid< with th
Unlied Btadis, or nny stale, connty, distrhd of any ki, pablie or private or npsniei-
pat covporntion, weswincion, fiene, or Bidivideal, op aiye mmoder of the, Tor e joint
Acgulsition, construetlon, lowdns, owaeeship, disprosBion, e, namacemest, e
natew, Pepude of pperatint of any vichits, seorls or otliey praperty of o Eind which
might be Bawhinly peguivod or cwosd B Bhe dicdelel s 1o aognine Uee pielit o stade
witler Iin oy vesorvalrs, e Doocireey wnber Phrorsh aay canal, ditele op comlylt nok
ewned nr contrattod by qtee d-teiel T B grant Ta 8y owiier o Lesses the rlehd (o e
war of oy water oF Fiah!l bo shore sl weder 3 any reorvole of e disteict, of 1o
arey Mich walee theo any taonels, el dinel, o conall of the di=triet ;) (o
enler Bl nned abas ey aeds weeesrey o progeer fopr e ferfurmabee of oy agpwe.
et with ang histiied of any Lid, pobEe op private sorporatien, ascorfalion, fiom or
fndivhiba, o sny puber wf tem For he featrefep o delivety o ang studs ali<erid,
corporatlom, e wlating, Clom e blivilual of nny waler el op wnter pamgs,
flored, nppdetiated o ndherwise aegsingd np coegend, B the u-2 of (e dbirle or
for (e e of exchaneine: the s2ine for olher witber, Soder S or woter sagdye
T excliznee for wicer, waker or wadee =pply (o b dedivered lo suld disteiet Ty tha
other arty Lo eahl seeceonenl,

B P ieenr nedobbsdeess ol Ly s Temds 3o the e Yeerrin provhilsg,

20, To epuse faxea o doocsanents o e Jevled pud aedeebsd Tor dle pitpo-e of
padng any oMizatlon of e districl, and to Gieey onul 2ny ol 1he gasppesss of this
act, I the sanner herebunfier poovided,

1), o make canlricts, and Lo mujday Jalor, anl (o Qo ol acls neeessary for
the full exercise of alt powers vestod fioruld disteiel o niy of the offieers shogel

et

A2 To excreise the viahib of emlucet Soawahs il swidbing e withnel snld Alageist,
and Io the wpuner proviied by dew for e eotdenmatinn of prieste geopoghy for jaib-
e use, to ake any projerty Geesgwey B cofrrea? any of (e slbjecls or porposes ol
his nct, whether saeh prajeriy Le afrendy dovtad foe mre pastedle Gse by ony Jisigiet
or other publle corparatinn, or ngeney, or othrrwlae: provided, hegever, 1hat she
distyict In exerclsing sueh prowor chall br adtHinn tr tegboitnrs for the Lakinge, in-
Jury, or destraction of prapealy, al=o pay tie rost ol pemoval, reconseruciion, or ror-
eatian of any structure, ratlwaye, inake:, pipes, conduits, wires, eable, pales, of any
puldie wtillly which Is required to be moved to 4 oae lucaldon ) and providedPiries,
1kt nolwilhsianting awy other provision of {hi< act or auy otlud Trw, o properly
Al be Gihoen wildess 1 1s (aken upon a findinzg by a ot of eompmieml Jurl=dbetlon
that the Laking is for n morne nesessary publie nze than that in which it hns aieendy
bega ppproprialed; and provided further, (ha! no right sliall exlst in sypd divirjet
tnke by proceeding: in collnent domaln any properiy, Inebviing waler rights, appro-
priated te publie uze by apy existing clty nud cornty or rmnpdeipal wiihy glstrict.
Fhe dislelel shall also have and may exervi e riahd o esndenm g existing
works ot Impreverents In sald di<brict or almyg steeatns flowing infe sabd Qldaiet
nowy or hereafiler usod to control Tlomd oF xlorm walers, or 4o consceve s1ich fhaod or
sorm waters ne o prolect wiy peoperly in sohl distelet or along stronias Towisg sl
wabit district Feow ditngme From sued lood or stornt waders, aud B s letehy (oekama)
thnd e wse of the properly, Tandsy vightsaf-way, casotiwnds, or nitlerinly which may
e esrndemnend, talemn opr apprupeinted Gler he provisiens of tis net = 8 abtle g
sulsdect 1o the regnlation dnd contes? of the state Jo U maer proseciled by Jaw;
provibul, teavever, That pathing in this act entilzifmad <hadl B dectindd 1o slloriae
withl it pict, o any presatt oF peesaits 2 givert the waders of ahy viver, eovek, =lecam,
frelation sy=tem, caval or Qiich, or the waters (hereod or (hercin Wiless colngeepsa-
thett thorefug T first provided in the smanmer proserilusd by lawe,

e powrer of embeent donsain vesbed in e dd=tricl sbatk inchnde 1he power 1o 2on-
Qe dn Hweganie of $he di=irict vither e foe siuph: or any lesar cstade, eRsemont,
ar Iuterest In oy vead property widel the Teanl of directors of (he distejet by resali-
e shall defevuedne Is pevvscary for capeying ond e parjeses of hiz ek, Bach
resalution, tdopted by oa fwo think vide of all [ pucinbers, shall B0 volcbisive oo
desue of ol of the Tallaving:

{0} "Thes pasladie wecesslty o e propo-md publie Inproveinent.

{10 The progaerly o progecty inbeeest boing acguieed B2 socessary for the progosed
pabdle s

(0} Bl prepesan] pagddic impawvement B oplatmnsd or Jocatad fn the i e whibele
will B wstipetbhle witlh Hee geibes] piililie goned il thee Joast privade injuey,
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I Wheteso# real Jrvperdy whiek s devaloal 20 o Lokl fog 2ot other pullic or uasi-
bl w=e B2 pepdnal by Be districe for any geavposs authorizasd by this act,
disgrbd mry vowdegm real progerly adjanat hendto ue i (e imimedinge cheinity
thereol to e oxchanzmt for thes el Prvpeerly s tegiined by b alisaries, -

Sthing In bz ad contaived hall be eestrwead as i any way affcting: (b
plenary Jower of any eai-limge city amb coedy or mmivipal srilioy A=t o otheg
dlistrht o parbdie ageneey 3o provide fuf s watee sappdy for saecll ol and county ore
Banicipal whifity distrit, or as pffocling e atealiie ventrol of auy progeriog of
Wil ety amdl county or sanivipal aritity district peossacg for sich water sopply
awl aething besvin cotlaimed bzl o coietroed a2 seating amy gower of comrel
whel =) poagertie: e qnch Sonta Fardars Vienaly Fhsed Cotilral asel Water Ui,
servatien IH<teind o in any offlr thened, o in ang peran pefoee? foie Dhis el

Alshes-ReRever-a-Jari-snly -of -0 -pareti-iLo-roquipred-Ay=-the
44505404 -S43 -anY ~Purpsse -avbiori sed ~by - thi s ~a ety cabil-thgrtating
Shereefpctni-the-ssnstivustion-of-the -puspesei-publiccduprensnons
hevesny~vili~interfere-vith-reascntbie-aeeess-So-the-vomnindary
. eperchii-obharvine -snuse-substantial-danage-to-the-remainiery-ibe
distriet-may-esndemng-pureinsey-sr-starvise -asquire-the-vhgla
JaNgtbatifedppi-and-nay-sail-iheronsinder-or-sichings-tjs-aany
For-oiar-praperiy-roquived-for-disiriet -Purpesesv-~Ory~ki-2ieu
of-augh-~pequisition-of-the-remnindery-the-distrish~-nay-qondenny
Jurehasey-or-osthervise-asgutre-an-snseneat-fer-tagress-te-and
agress-Lasgaths cramainder-For-une-2y-the-Jibisey ~inainding-the

owney-of-1he-band e o
12 To mabe cordea s wi e Gty of Santa Barlara ol with llnlllll'l]l:llllll"f
amd pubhe azeacies, aiel 145 ciopdny Imlese fior Ela- |-::r|~-.-a-_ur_. iz Flexsl cor ntrnl \ln}ri.
and Sor puspe-cting wnd passingg wpeon the pbepiacy of drsingta: plans: provish-l for
each propoasd e selaivisdon In e County of Ranta Bardar,

5




oy

Sec. 22,

See 0. he disteict §s hoeeely dechieod to e o hady earpatate and pelitic wwd as
giich st latve, i additien to the other pawers vestoed in ic by this act, the follow-
ing powers;

1. o have perpetieal existenee,

20 Mo sue aind e sumtoin the nany of the Jisteict,

A Te adopt aoseal gl alier ool pleasisee,

4 o pepse by gl puechase, lease, gifl, devise, canteinel, comlemnation or
athwerwize, aml Lo hohl, e, eojoy, sell, e, and dispese of real and porsonal property
of cyery kil ischoding Lambs, stewetures, Buiblings, righi= of wuy, caxcinents, il
privileges, excepting waker vishits owwsd by o pablic corporation or agoney wilhout
the conseut of sueh publis corprratieir o azency, aald Lo ennstriect, meaksiain, aller
anel operate any snd Gl peejects eor works of hnprovinead, within or withont (e
district, fheesaary op poopes to earry o iy of the objoeis o purpoeses of this aet,
or convepient (o the full exercize of its powers, aid (0 construct, comple{e, eatewl,
atld ta, nler, ywlinve, reenistrict, Topair ot otherwise improve any projects or works
ol Beproverwat, or properly acgnived by Bt as mdberized by this act.

5. o control Hie fAoad it storm walers of the abi=trict, aml e Lol 2t sloem
walets of steeitmes Hhal hoove their sonree enf=hle of i district, i which SLroums
ot fhe flood waters thereol fleny Bido the distriel, mnl (o conserve such waters foe
beaeficial amd n<efol puepeees within ifee disteicd by retanting, gprembing, steving,
relaining el tas=<ing the samo o percojale inte the soil within or wittusf the dis-
trict, nr to save wid conseeve i any wabier <l or asy of such walers ad proteet
frem alipnune from scel flood op storng wilers the wodereaneser, wisleeslaad=, poblie
BRslaways, life amd progerty in said disdeiet ;) provided, it water riglits now ¢alst-
Trr, pulslie or private, e nol therehy Gaken o datesiosd without omngensigtion; pro-
viddeab fuether, that yone of e provisions of thls act shadl in any maner Hmde or
proclhnde the Tuil exorci=e by apy eaby, cily, district, pabdie or paicipnl anthorily,
ageaey or earporathal, or nny potilieal subdivision that may ney or hereafter oxist,
wholly ar in part, witldn the dizirict foan evereizing niy of §ts powers, alibough
el be of thus saqne unture ax $he powers of the district, Aoy snedt otber pubitle
cnlily may, T wrilles amerement wWitle (he distriet, provide For the wse, or Julit use,
of propierly or Mocilities jn wilbiel any snel miber publie entity has an ionterest, or for
thee usey o Juinl weo, of peepenty ar Taetticvics tnowhicle the dislvict has oo Interest

6 Ta eooperato andd o sel I eoiunelion wip o or eandrihinde fonds to, the Unilod
Sialed or (he Stale of Calitornis, o any of theiv eugineers, officers, odrds, emanis-
slons, depariments or agepsies, o0 witlh nny prablic e private corporation, or with
the County of San Mege, ar with any publie ngeney or Jistriet, in the ecnstreetion
of any projects or works of improvement for the cottvolling of Tloed or storal walers
dorﬂmnmIMumQMAmLormrﬂmpmmdhnMumormmmﬂymmﬁmoer
the parpases of conserving sl wibers for benefela) vse within sald tistrict, or for
the protection of Leavhes sl shorelines fraqr cousion, ny for the restoration of
beaches amet slwrulings, or it nny vther works, nets or purposes provided for hervin,
aad to adopt il eatry out any definite plan or systen of prajects or warks of ime
provedanend for any such porpese; mud to ender info, and to e any and all sers
peeossary ot proper Lok the peefovianes of, any agceenent with, or noetssary ko
comply with wny el of sutherization of, the Uniled States, of any state, county or
disteied of any _klm!, O Hevessary amd propec for the peeforminee of any agecoment
with any puiblic op privatoe corparalion, associalien, {irm or individea!, or auy
nllr!llm_r.ul them, for thue joint Luapeing, acguaisition, construet inn, leitsineg, o neeslip,
disposition, use, mEmagiwent, wmainteies, repain ot eperation of any rizlix, proj-
ectd o Winlis of foproveneil, ar ather peoperty of auy kil widels mighit bo Tyw-
fully ueyuired or owned by the disteiet.

7. Tn nmt‘sirc the rizht to siore wider [y reservoirs, or to carey waber {hrousth
any exnal, ditch or coantuit net gwid by the district, amd to gland 1o nny porson
the l'}::hl_iu cirry avy waler awnked by sacle person theaash any Lol eanal, i
or comiduit of {he {-!i.‘-ll'lf.'l: provided, that the disteiet sladl nof amsquite any sl
Fights frgn o vamicipality or public waler ngpeney or di<ivlet ol Hian wiin the
Constht wf Suclt numicipality wr pubtie winier etey ar ddisteicet,

8 o curry Al techiniea] nial otlier fuve-tigations of afl Kinds, make Bogspeo.
nwils, eolleer dala, xwd to nake anolyses, sbnlivs, aund inspecgions perlining to
wnmr s ey, witletr righls, oveal enreents, {ides, croston, conirel of Flood:, aml nse
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of witer, und (o mealic soeveys, stuthes, aud nages 2l plads etative to the lecadien
of necesutry projects aml works of iinprovesaent incliding but not Himilod 1o s,
levies, chinnnels, eaminits, conaly, pipotines, rotndways mid other rlglilsolway, and
relative Lo the wepti=itkan of L, er inderests Queeln, amd olber peoperty ;. pros
Yided, that the foreruing powers quny e exereiseld by the disteiet to (e pxtent wsees-
sary Lo accomplish the purpases of thiz act; wied farther provided, Mat e disieiet
has the right of fece=s, ik by oder upeal oty Lands withla or witliong (ke dis-
trict, Irvespretive of the owrership of such Litnds, with or withont the peradssiot
of the vwner of =uch Linrds, in order tu secomplish Uos els st horizn) by (his see-
tiom, or auy of hem, hud such enlry Ly the distelet o Ly §is mathorized goprs
geutstive shall ol constitite, bor give rise lo, any can<e of actian n fovor of the
ownr oF owhers OF el land excepl for Infuries pesultag from uegligones, wanton-
uosn, or malier,

Whenover o projeet or wark of impreavement s cuntemplaled doe considovution
Ahall be given Lo the Dosition of existing? sewase Hnes and o the possible eatioges
of fubare sowigse i, amd e dlistricl *Ball salleit (e recononemlations of pnblic
sowagy dispornd ngeucios [ooter (Dal district Toeilltics may e Tocatml eynilably
in light of stch sewais lines,

& Do incur Indebloduess gl te beawe bonds in e maaker beschealter provideld,

10 To cause haxes or asepssmepts fo be loevied ol collected for (he purpose of
paying any obdigation of e district, ad {0 carey out any ol the purpeey of this
act, in the manicyr horelnafier providl,

T Yo aake contracts, to emplay lalar, lo coaploy expeert appraisers, eonsuflants
aml irehadenl pdvivors and assistanty, and e do gl aetg necessary for the Ml oxee.
elne of adl powcers vested by this et In said disivict or fn any of ths officers thobef,

32, The district bas asd may exereise {he right of cmboent dmnidbe within the
Connty of 8an PMego, cithur within oe without the disteiet, aivd Bre the manner pro-
yided by law for {Lie comlommtion of private prepoeriy Tor public nae, to lake any
properly peeowsary to carty otid any of the phjeels or purposos of (Ml aet, whothes
ruch property be already devoled to any public use by any distrlet or puldic curpo-
ration or agency, or oflicevwlse; provided, hewever, that the Adisirlet jn excreising
sush powes <hnll in addition to (o dasunge for the taking, injury, or Jdustraction of
peopurdy, slso pay the cost of remoyul, reconsiraction or relecation of any stvuaciare,
enibvoes, malng, plpes, conduits, wires, enble, pules ar ether proporty of any publie
utiliby ot publie eorporsttion or (l=rict which iv roquined o be dtoved (o 8 new Jocn-
tion; aud proviled Furtler, that psiwithstondlag any praviston of this acl or any
other law, o property shall he tolion uplesx it = takon won n l‘l}uilng Ly a eourt of
competent Jurlsdletion that the taking Iz for o more nevredsary publie wxe than thay
te which it hinz alrcady been appropriated; nmit provided further, that no vight <hql
exist fn the dintrict to take by proeocdings In cmmlnent domnie any water eights appr,.
priated be pulilic use by any exizting munlcipal corporation, water district, or otlyr
public agesey, The disivht shall plso have tw vight to aod may condema, within
the Comnty of Xan Nlege, any existing warks or hivprovctacnta in the disteict or along
wiccamn flowing Into the tlistrie? now or hercalter used to control flood or storm
wealers, or to conserve such flood or sterm waters or to protect any property In e
distrint or along streanns flowing Into the Rixtrlet Trom damaze from such fload op
stwmn wafers, or to protect beuches or shocelimes from croxlon or to restore such
beaobes s shorrlines, and it is heredy dichveed that the wae of the peaperty, amls,
righisof-way, ensements or materinls which pay be eomlomnel, taken of appropti.
aled wader the provisions of this aet Is o public wse guhloot to the yepulaties and
contral of the Stute of Califurnin I (e mannee poeseribel by law ;. previded, how.
exvur, that nothing in this st contained slill be demned e anthories the distgict
or wny persos to diver the waters of gy elver, eneek, ’teean, Izzigntion kystam, canal
or diteh or {he waters therol or therein unless compensalipn thorefor be (st pr.
vided In (e guibney preseribod by Jaw,

Tue power af crginent dompin vested fa O diseeiet khall Inclinde e pewer to con-
esdp e A0 e of the distriet cidhor the fee kimple oz amy losser cctale, otsemont
or intere-t I any eeal praperty which the baard by eesolution shall gelermie 15
nepesxnry for earrying out the purposes of this act.

Refore peoperty ctm he (akien |E susst appoars

L That the tse o which it 13 to e applied g a use othoviged by this act; and

20 That dhe toking i eeessarg te sueh wse] pravhied, when the hoand, by mea-
hutian Rdoptert by vole of Iwo-lhirds of all it membors, has found amt determingd
that thegublic nderost angd siocessity mguive the aoguisition, condenction or complhe-
tinn by the dixtriet of some projuct aor work of Inprovemont, and (hst the property
doseclbed fa ggel yesolution s necessaey theoetor, such rosdfiian shall be oenet-
kive evilemee:

(a) oF S pybbe nevonslty for such proposasd project or wokk of dnpiroviesent ;

&) thad Zwekte propetly ik neeessary therefor, and

(¢) thnt sueh praposeid praject or work of hnprovemeat §s pluniesd or loeated in
(ke amannes whieh will be mosl compatible with the presdest puablle good, and the
Jonxt Yerivate Bnjury providad, owever, (at salit sesolution shall not be such cou-
luulve eviibonoe In (he eawse of the takitg by Owe disteiet of propests Jecalod sekuide
of dhae brpwicaprind Headts tleneof,




Whenever-iand-is-to-he-sonismned-dy-the-dtotrieb-Ffor-nay-of
She-unes-ani-purpsses-peraiiied -by -lawy-ani-she-sahing-eof ~a-pars
ef-a-paresl-of-iand-venid-ieave-bhe-remnindear-thnresf~-in-sieh
sikna-sp-phape-epr-sendivion-an-to-require-jhe-distrieb-to-pay-in
esmpenstbien-for-vhe-baking-of~such~-pars-an-snsunt-oquil-so-sis
fatp-and-reasenabie-vaive-of-tha-vhoie-pareselty-the-ressiition-of
he ~hoard-may -providie-for-she-jating-of-sho-viore-of-sush-pareel
and-upon-ihe-adoprion-of-any-sueh-rensiviion-ti-shaki~be~deamed
aeessary-for-the-pubiie-usey-vonefity-safotyy-sosnonyy~ani
gensral-veifare-bani-the-dinsirist-asquire-ihe-vheie~-of-sush-pay-
atdv

Whenever real property which is devalod 1o or Wl for snme other publie or
mmsi-pu?‘llic use I3 poquired by dhe Bsdvict for any privrpiase andharised by this acn,
the district may eondomn venl preperty aidjacent theroto or B (he hemedlate vieinits
thoreof to b exchangid for the real progpnety so roqnived by the disdvict,

Nothing in this act coutaited shall be construmi s in any way affecting the
Menary power of nuy existing wnkeijal corporation, water (istriet or other puhlie
agency providing water to the pyblic or as affecting the abselate conteol of any
hraperéies of such mimmicipal corporation, water district or public pgeney necossavy
for sueh water supply, and nolhitg herein contabmed shall be construed as vesting
any power of control over suell braperties in the district or any officer thercof, or in
any pereon referred to In this act, exeept to fhe oxtonl consented thereto by snch
mumieipal corporation, water district or public ugency.
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13 To plan, Improve, eperate, fmalatiin, and kerp in a sanifary condition n sys-
tem of publle puareks, playsrowmds, beaeles) swinnniong avees, ol olher Faeilitios for
pubiie recreation, for the use uwd enjoynnnt of afl the Bhabitants of the disteict, 08
an Incldent to the earrying oiut of the projects anl workis of Jmprevement of the
disteiet and on aml aequired or useld for the Thoud coutiol, draluage, beach or
ghoreline eroston contral, or water eomserviytion pirposcs of His act: to construct,
maintaln, and aperate any other amasewcnt s eecrenfional faeitltics on such Tands,
Inebading plende provmd: ied rqeiptieent ipeidental theeeta, batlowses, golf conrses,
tennbd entrts and ofher spectal ahuscieents and Torns of reerratlon: to fix aul
ecllect reasonalle fees Tor 1he use by the pabdie of any suell special fueilitios, sprv-
lece or caunipament s and to adopt snch roles and regalations a8 e the dicererlon of
the bearl are meci=saty o the onlerly operation amwl conteol of the wse by fhe
pulllic of swh kowdx amed facilities for recreationad parposess  provided, however,
that the district sladl not, For the purpeses spocifisd Dn this subseedion, inderfers with
the control or opevidion of any existing public park, playgranm), beach, swinming
aren, parkway, reereational greeabd, or other publie property, awned or cotdrotied
by any other disteier, eounty oF madvipsl eopporation, oxeept with the cousent of
the poverning body of sieh diseeict, cowrnty or juanielpsl curporathng and apon soch
fernis as ey e opdundy agrecd upon bebworn tie bnand and sach governdng hady ;
and fuether providhst, tlers no such eoreativan] Setlity shall he estaldlshedd b any
ity or In the unjncorporated torvitery of o coundy without (he consent of e pav-
erping body of sneh city or eonnty, and farther provhied, {hat it any sikde recrea-
tiomal facllity Is located within the unineorpornded tevritory of a counfy then that
eonnty, or IF any sieh reerendionn] Taeility B Teatedd within the corporate ik of
any ciry then that city, by resolntion duiy passod by the governiag bedy of snele
comtty or clly, may azsonte the nrabdgenest and control ol soch reereatfored
facitily, in whicl event such eominty or eity aladl extaldich and collect wondixerimban-
tery $ees and eharges G the nee af such reercational faeility nmd may estahblish
rrdos urd rezuladiens perinining to suelt feeecational faeftiny, and tho county ar tiky
ity <hioll Adediet from cuch Ffeos atod chareges an ationnt safficlopl te relglarse
the congnty of ¢ty for the cost aml oxpinses Inearved in soch wanagenent ated con-
trol sf witeh recreatbital Grelliy, jnd 81l pay over G the disteiet, foe ouse for
peueral disfried purposes, alt money colleabind jn execsy pf the ameutd noressary
Tor syl reimdnirseiment,

M. Phe powers herpein granied shall incliode flee diesign, canstroction, er nainde.
nrbag of Auy levees, scawalls, groins, breakwutlers, Jetdies, enllels, rhantiels, hapbers,
hasinx, or olber fuvgects ar work< af legeovenient perdainig hoeelo for Lthe protee-
oyt of shnrpline or beacho:,

L5 Te lease, sofl or dispise of any projeely or isterest therein whoetever, Ja
e Judinwenl of the boawnd, sidd peaperty or sabd fiterests therelu nr part 1lepeaf
I ma demger peguined fer the porvposcs of the disteicl, of amy e Jeased for any
parpise without bnteefering wiih the wse of sueh praperty for the pgrposes &f the
shistriet, nmd to pay aby congwasshion teceived erelor inbo the gemerid Tasd of the
Hatrict amed uxe (he same for the pnrposs ol this act ;) peovisked, however, that
Botldng Liotein contid ned shall autherlze the hogtil or any officer of <ald district to
redl, Youse or atherwize dispose of iy walee, wator righl, seeewealr space of storage
vapaify of sny Inlerest or spatw thierehn, exerpt to peblie agenecies for peercatiom
purpveses or oXerpl s berctofore provithal e sabseclion 6 of this seetion, of exeept,
M the diseretion of (he aed, ns ks necessarily Tncidegtal o the accamplishuwst of
the purposes af thix act of o (e pldie welfare: providel, bowever, that e
distriet may grant amd convey (o thie United States, or to any fedorsd agettey adue
Warized to actepl and pay for such land or fnteeests in Jowd, all Jnaeds wod Jnterests
in Landt, mow owned or bereafler acguired, Jying within any chianne], dai, or peser-
velr site, or shorpline ar beaely, Tmprroved anl consteaclold, Iy winde or fn jwet, with
fuderal Pwndd, upon payment to the district of summs #quivalent to actual expesdi-
turcs ke by bt In neguiring (he lands and Berests 1w Tand so cenveped, and o
improving swely Tands and Intevests in land, deemed reasonalde in the discoetivn of
e boarl

16. Te geant or otherwize convey to emumibivs, clties and gountles, cltles, he
Btate of California or the Unlted Stutes cascments for stroet aud higlovay purposes
over, along, upoit, In, through, ncresy or under any real proporly oweed by the
districet.

17. To remove, earry away and dizpose of any rubblsh, trash, debrls, or othor
inconvenient mafier that may be dislodged, teansported, conveyed, or cavried by
means of, theough, In ot along the works and structures operaled or maintained
reccannier and deposited upon the property of the district or elsewhere,

W, Notwithstanding auy provision of this act, the district shalt not have the
power to eompicte with water selling or distribution sgencies, slthor publle or. pri.
valo, by xclling or distributing water to consumers for damostle, ngricultural or in-
Gustrial uee; provided, however, that the di<trict shall have e power to sell to
water »fencies, elther publle ar private, sueh surplhs water as 4 may pessmulato,
(Biats. 1568, et Ex.Seas., ¢ 55, p.—-, § 6.3




