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#52.20 8/18/69 

Memorandum 69-105 

Subject: Study 52.20 - Sovereign Immunity (Prisoners and Mental Patients) 

The entire consolidated recommendation relating to sovereign immunity 

was previously sent out together with Memorandum 69-104. The background 

material and stautory provisions relating to prisoners and mental patients 

are found in the consolidated recommendation at pages 19-28 and 50-10. At 

the last June meeting, the Commission reviewed this portion of the recom-

mendation and the comments that had been received at that time, and 

approved this portion for printing. However, since then, we have received 

a letter from Professor Van Alstyne (attached Exhibit I) commenting on 

these provisions. He raises a number of issues that the staff believes 

the Commission will certainly wish to consider and in response to which 

the staff has already made several tentative substantive changes in the 

earlier recolllllletldatiQn. Each of his suggestions and our changes are 

reviewed below. 

You will recall that Sections 844.6 (page 50) and 854.8 (page 64} 

give to public entities a broad, seneral immunity from liability for 

injuries to, or caused by, prisoners and mental patients respectively. 

(These are paraUel sections and for convenient reference we vtU hence-

forth refer only to Section 844.6; the discussion, however, applies equally 

to Section 854.8.) Section 844.6 and the immunities it provides were not 

contained in the Commission '6 original recommendation but were added at the 

very outset by the Legislature to the comprehensive governmental liability 

act. There seems to have been no subj;le policy behind this addition; the 

Legislature apparently intended simply to close the public ~se to all 



claims advanced by prisoners withput regard to their merit. It should be 

noted, however, that the section expressly provides that nothing in it 

~exonerates a public employee from liability for injury proximately caused 

by his negligent act or omission" and authorizes any public entity to pay 

any judgment or settlement against such an employee. We are told by repre-

sentatives of the entities that the practice of the entities is to pay 

almost invariably and thus waive the immunity afforded. Nevertheless, the 

section exists and judging from the jealous IllInner in which it is guarded, 

it can be presumed that its illllll.lIlities do have a substantial impact. With 

this brief introduction, we turn to the first of the problems discussed by 

Professor Van Alstyne. 

(l) Action for wrongful death of a prisoner. Section 844.6 presently 

provides: "a public entity is not liable for .•. an injury to any 

prisoner." "Injury" is defined in Section 810.8 to include death. However, 

subdivision (c) of Section 844.6 provides that: 

Nothing in this section prevents a person, other than a 
prisoner, from recovering from the public entity for an injury 
resulting from the dangerous condition of public property ••• 

The Court of Appeal, taking the position that a wrongful death action 

is a separate, distinct statutory cause of action arising from an injury 

not to the decedent but to the heirs and based on the exception stated in 

subdivision (c), has permitted an action for the wrongful death of s 

prisoner arising out of an allegedly dangerous condition. Garcia v. State, 

247 cal. App.2d 814, 56 cal. Rptr. 80 (1967). The decision is carefully 

limited, however, to that situation and the court expressly states that 

"no liability is imposed upon a public entity by reason of the death of 
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a prisoner resulting from ••• acts of other prisoners, [or] acts of 

prison employees .•• " 247 Cal. App.2d at 817, 56 Cal. Rptr. 82. 

Professor Van Alstyne suggests that the rationale should be carried to its 

logical extreme. That is, 

the real reason why the heirs should be able to recover in wrongful 
death ••. is that the injury sustained by the prisoner's death is 
an injury to the heirs, and not to the prisoner. Only the prisoner's 
own cause of action for personal injuries is abolished by § 844.6(a) 
(2), since only that cause of action is for the injury to the prisoner. 
The heirs should be able to sue for wrongful death in any situation 
where a prisoner is killed under liability-producing circumstances, 
unless some statutory immunity stands in the way. 

Moreover, he would eliminate one such statutory immunity. Section 

844.6 now provides immunity for injuries caused by any prisoner. Professor 

Van Alstyne would emasculate this immunity by providing entity liability 

where the "prisoner was acting in the course and scope of some agency 

relationship with the public entity ••• or where some tortious act or 

omnission of a public employee was a concurre'nt:,proxirna te cause of the death." 

One uses -the term "emaSCUlate" because it is difficult to imagine any circum-

stance except the two stated where even without the immunity, the entity could 

be held liable for injuries caused in whole or in part by a prisoner. 

It seems plain that the section as presently drafted is at best 

ambiguous. The basic policy decision to be made is whether claims a~inst 

a public entity for the wrongful death of a prisoner (and mental patient) 

should be allowed. It seems highly doubtful that the Legislature intended 

such claims to be allowed when the present section was drafted. On the 

other hand, the Commission has received criticism of the broad, indiscrimi-

nate immunites provided by this section and there has been some sympathy 

for these veiws expressed by members of the Commission. Nevertheless, in 
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the belief "nat it would be difficult, if not impossible, to secure 

passage of legislation that narrowed the immunity by providing wrongful 

death recovery and that, on the contrary, this is an area where something 

could be given to the public entities, the staff has revised Section 844.6 

to eliminate completely direct recovery for the wrongful death of a prisoner 

from a public entity. This will not, of course, affect the liability of 

public employees or the provisions for their indemnification. 

(2) Injuries to a third person proximately caused by the act of a 

prisoner within the scope of his employment as an employee of the public 

entity. Professor Van Alstyne comments: 

If a prisoner, acting as a jailor prison employee (e.g., a 
prison trusty; or a prisoner engaged in assigned custodia~ties) 
injures a vis:i:tor, I see no reason why the publiC entity should not 
be liable to the same extent as if a full-time employee • • • had 
committed the tort. 

The staff concurs in this observation and has accordingly revised 

subdivision (c) to provide for entity liability for injuries proximately 

caused by the negligent or wrongful act or omission of a prisoner within the 

scope of his employment as an employee of the entity. 

(3) Injuries to a third person caused by the tortious act of a prisoner 

operating concurrently with the tortious act of a public employee. With 

respect to this issue, Professor Van Alstyne comments in part as follows: 

If there was concurrent tortious conduct by a public employee, then 
the mere fact that a fellow-prisoner's act or omission was also a 
partial cause of the death should not serve to shield the public 
entity from liability to the heirs. The immunity from liability for 
an injury "proximately caused by any prisoner" presumably would be 
construed--in light of the liberal interPretation rule fav:ori.P.g;lia1illi~y 
and disfavoring immunity which was relied on in Johnson v. State of 
California, 73 Cal. Rptr. 240--as applicable only when the prisoner's 
tortious conduct was the sole proximate cause of the injury. Certainly 
nothing in the wording of~44.6 suggests that the well-settled doctrine 
of concurrent liability and concurrent causation was intended to be 
abolished. 
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Fur example, if a visitor to a jail is set upon and beaten by 
a vicious deputy sheriff acting as a jailor, the injured viEitor 
would have a cause of action against the public entity employer of 
the deputy. (Assume no other statutory immunity applies.) It 
should make no difference, I would submit, if a jail prisoner should 
happen to join in and assist the deputy in beating up the visitor. 
The tort of the deputy is a concurrent proximate cause of the 
plaintiff's injuries for which he should be able to recover, even 
though the injuries caused by the prisoner would not be a basis of 
recovery. 

Yet, under the language of § 844.6, as it now reads, a court 
could conceivably hold that there would be no liability in the case 
I have supposed, since the injury was "proximately caused" by a 
prisoner --at least in part. The issue was actually presented in 
Datil v. City of Los Angeles, [263 Cal. App.2d 655] 69 Cal. Rptr. 
788 (1968), by the facts before the court, but was apparently not 
argued by counsel. The court, by denying liability for an injury 
caused by a fellow-prisoner (even though concurrent negligence of 
city employees was alleged), appears to have assumed that the con
current negligence of the city did not preclude application of the 
immunity. To be sure, since the opinion doesn't even mention the 
point, much less discuss it, the Datil case cannot be deemed authori
tative. The point, however, seems-sQobvious that it is hard to 
explain how the court could have overlooked it. Datil, therefore, 
is to me a troublesome decision. See also the views of Professor 
Van Alstyne, .. in California Government Tort Liability Supplement 
§ 7.15 (1969). 

Professor Van Alstyne concludes "that § 844.6 should be amended to 

make it clear that the immunities thereby established are not intended to 

do away with liabilities that would otherwise be proper, under the Act, 

where there was concurrent causation." 

Datil is a somewhat obscure opinion. It was a case tried to a judge 

sitting without a jury on the basis of a written stipulation of facts. The 

court prepared findings of fact which included one that Datil's inJury 

(death) was not caused by negligence of the city and concluded that the 

sole proximate cause of Datil's death was the act of his fellow-prisoner. 

Apparently no claim was made on appeal that the evidence was insufficient 

to support the findings, nor that the findings failed to support the 
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conclusioLb ot' law. One certainly doubts therefore tm. t the appellate 

court felt that the issue of concurrent causation was presented to it or 

even that the issue of the city's negligence was properly raised. The 

Court of Appeal does, however, state that one of the grounds asserted for 

reversal of the defense judgment was that "the defendant City was guilty 

of negligence in not providing Datil adequate protection." This ground 

could be disposed of as a matter of law under Section 845.2, if the latter 

section is constitutional. (Section 845.2 provides that "neither a 

public entity nor a public employee is liable for failure to provide a 

prison • • • or, if such facility is provided, for failure to provide suf-

ficient equipment, personnel or facilities therein.") Apparently not 

wishing to engage in an extended discussion of ±he pOint, the court did 

dispose of the ground by holding the entire Tort Claims Act of 1963, in-

cluding Sections 844.6 and 845.2, constitutional. BY failing to be specific, 

the court permitted speculation as to the exact basis for its ruling,but 

it seems reasonable to conclude that the court properly reasoned that 

Section 844.6 precluded vicarious entity liability for the acts of the 

fellow-prisoner and that Section 845.2 precluded 'direct entity liability 

for failure to provide adequate protection, hence holding both these sec-

tions to be const1tutional was sufficient to affirm the judgment. In 

short, the issue of concurrent causation was not presented to the ~ 

court because the preliminary step of finding negligence by the public 

entity or its employee was never taken. 

c The staff believes that Professor Van Alstyne is correct when he 

states above that "the immunity from liability for an injury 'proximately 
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caused by EUlY prisoner' presumably would be construed ..• as applicable 

only when the prisoner's tortious conduct was the sole proximate cause 

of the injury." No case to date raises any real doubt about this conclu-

sion and the staff does not believe that Section 844.6 need be amended to 

make this point any clearer. 

(4) Escape of arrested person. You will recall that the Commission 

has recommended that Section 846 (at page 57 of the consolidated recommen

dation) be amended to insure that both the entity and its employees will 

be immune from liability for injuries caused by an arrested person in the 

act of escaping. 

Professor Van Alstyne comments on this recommendation as follows: 

I find it somewhat anomalous that the Commission's comment to 
the proposed amendment of Govt C § 846 undertakes to find any support 
in the Ne Casek decision. As I read Ne Q\sek, it seems clear that 
Judge Kaus did not think Section 846 was applicable, since he fails 
to cite it, discUSS it, or rely upon it--althOUgh he does mention 
§ 845.8(b}, which seems quite clearly to cover the issue of an injury 
caused by an escaping prisoner. (The arrested persons were not 
"prisoners," however, wi thin" the meaning of § 845.8.) Moreover, 
Ne Casek was decided on the basis of, discretionary immunity; and, it 
seems quite clear, the decision was disapproved on that score in 
Johnson v. California, 73 Cal. Rptr. 340. 

Thus, I think Ne Casek provides no support for the proposed 
amendment to Section 846, and its citation in the Comment is mis
leading. 

In any event, I doubt that the amended version of Section 846 
would result in liability [sic; immunity?] in the Ne Casek situation 
anyway. First, the amended language only grants immunity for injuries 
resulting from the "escape" or "attempted escape" itself. Since 
Section 845.8 clearly covers the problem of injuries caused by an 
escaping prisoner, a court would, I should think, limit Section 846 
(as amended) to injuries claimed to have resulted from the act of 
escape itself. For example, the escape of an arrested person, who 
had been taken into custody under body attachment or pursuant to a 
bench warrant to enforce a subpoena to testify, could well result in 
injury to the person who procured the arrest. This kind of injury 
would be covered by Section 846. The kind of injury that resulted in 
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Ne Ca~ek would probably not be so covered, except possibly that a 
court might read the Ne Casek situation into Section 846 because 
of the citation in the Comment. 

If the Commission's purpose is to codify the result in Ne Casek, 
I conclude that (a) Section 846 has not been well-drafted to make 
that intent clear--the amendment should have been to Section 845.8; 
and (b) the Comment, by a misleading and, to my way of thinking, 
improper citation to Ne Casek, seeks to achieve the result by a 
process of "legislation by comment," which I regard as undesirable. 
The comments should explain the meaning of the statute, not change 
its meaning. 

Section 845.8 which is referred to provides: 

845.8. Neither a public entity nor a public employee is 
liable for: 

(a) Any ~nJury resulting from determining whether to parole 
or release a prisoner or from determining the terms and conditions 
of his parole or release or from determiniuing whether to revoke his 
parole or release. 

(b) Any injury caused by an escaping or escaped prisoner. 

Perhaps the criticism expressed by Professor Van Alstyne is justified 

but the staff does believe that Section 846 as amended would accomplish 

the desired result. A possible alternative that should satisfy these 

criticisms would be to leave Section 846 as it presently exists alone and 

instead amend Section 845.8(b) as follows: 

(b) Any injury caused by an escaping or escaped prisoner 
or arrested person or a person resisting arrest • 

Comment. The phrase "or arrested person or a person resisting 
arrest" has been added to subdivision (b) of Section 845.8 to extend 
the immunity provided by that subdivision to include persons resist
ing or escaping from arrest. This probably codifies former law. See 
Ne Casek v. City of Los Angeles, 233 caL App.2d 131, 43 Cal. Rptr-.-
294 (1965)(city not liable to pedestrian injured by escaping arrestee). 
:&it see Johnson v. State, 69 Adv. caL 813, _ caL Rptr. _ (1968). 

(5) Definition of county psychiatric hospital. Also attached to 

this memorandum is a letter from Robert C. lQIlch, Assistant County Counsel 
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for Los Al.e;des County. (Exhibit II) His letter raises a point that the 

Commission has considered before, that is, that the definition of "county 

psychiatric hospital" (set forth in Section 854.3, at page 60 and referred 

to in the definition of "mental institution," ~ Section 854.2, at page 

58) is not broad enough to embrace all facilities operated by counties for 

the detention, care, or treatment of mentally disordered ·or addicted 

persons. As Mr. LYnch views it, the fault probably lies in Section 7100 

of the Welfare and Institutions Code. That section provides: 

7100. The board of supervisors of each county may maintain in 
the county hospital or in any other hospital situated within or with
out the county, suitable facilities and hospital service for the 
detention, supervision, care, and treatment of persons who are * * * 
mentally disordered, mentally * * * retarded, or who are alleged to 
be such. 

The county may contract with public or private hospitals for 
such facilities and hospital service when they are not suitably avail
able in any institution or establishment maintained or operated by the 
county. 

The facilities and services, unless subject to or provided under 
the Short-Doyle Act, shall be subject to the approval of the State 
Department of Public Health and each person having charge and control 
of any such hospital shall allow the department to make such investi
gations thereof as it deems necessary at any time. 

Nothing in this chapter means that * * * mentally disordered, or 
mentally * * * retarded persons may not be detained, supervised, cared 
for, or treated, subject to the right of inquiry or investigation by 
the department, in their own homes, or the homes of their relatives 
or friends, or in a licensed establishment, 

Section 7100 is somewhat ambiguous but seems to contemplate that the 

facilities provided will be in a hospital of some sort. Mr. LYnch indicates 

in this letter and also in an earlier one, that the county is maintaining 

or will maintain some facilities that are not located in a "hospital," 

e.g., rehabilitation centers, halfway houses, 'facilities for treatment of 

drug abuse patients, To bring these latter facilities wiLhin the definition 
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of "county l'sychiatric hospital" (and thus within the definition of 

"mental institution" and in turn, therefore, within the scope of the 

broad general immunity conferred by Section 854.8), he suggests amending 

Section 7100 to provide general authority to maintain facilities providing 

all the various services mentioned in his letter. The staff is frankly 

reluctant to tinker with the provisions of the Welfare and Institutions 

Code which deal with substantive authority of public entities. The 

definition of "county psychiatric hospital" that we have used in Section 

854.8 is exactly that set forth in Section 7101 of the Welfare and Insti-

tutions Code. Even if it is too narrow, this would only affect the broad 

general immunities conferred by Section 854.8 and not the specific oneS 

proposed originally by the Commission--Sections 855-856.4. In response 

to Mr. Lynch's earlier comment~ the Commission broadened the definition 

of "mental illness or addiction" set forth in Section 854.4 and used to 

describe the persons affected by the specific immunities of this chapter. 

Thus, the staff believes the only critical issue is whether the Commission 

wishes now to broaden the definition of "county psychiatric hospital" used 

in the broad, general immunity section. One suspects that Section 854.3 

would not be given the narrow interpretation suggested by Mr. Lynch, but 

would rather be interpreted to include all county facilities furnishing 

inpatient care. The staff therefore suggests that no further changes be 

made in this regard. 

(6) Injuries to escaped mental patients. Section 856.2 (at page 69) 

was previously amended to provide immunity for entities and their employees 

c from liability for injuries ~ escaping or escaped mental patients. Pro-

fessor Van Alstyne's earlier comments, while not directed towards this 

section, cast some doubt on whether this section will accomplish its 
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purpose in precluding actions for wrongful death. However, as noted above, 

(1) injury is defined to include death and (2) Section 856.2 has no excep-

tions re~rding injuries to third persons in contrast to subdivision (c) 

of Sections 844.6 and 854.8, which subdivisions purportedly furnished the 

basis for the holding in Garcia v. State. These points may solve the 

problem here. Alternatively, the section could be amended, perhaps as 

follows: 

856.2. (a) Neither a public entity nor a public employee 
is liable for~ 

(1) An injury caused by an escaping or escaped person who has 
been eeem!ttea confined for mental illness or addiction. 

(2) An injury to, or the wrongful death of, an escaping or 
escaped person who has been confined for mental illness or addiction. 

12.2. [no change) 

Appropriate changes would have to be made in the Comment to this 

section. 

At the September 1969 meeting we hope the Commission will be able 

to consider the above comments and suggestions and make final decisions 

regerding this portion of the recommendation. 

-ll-

Respectfully submitted, 

Jack 1. Horton 
Associate Counsel 



THE UNIVERSITY OF UTAH 

SALT LAKE CITY 84112 

OOLLIIGE Of LAW July 10,1969 

John H. DeMoully 
Executive Secretary 
California Law Review Commission 
School of Law 
Stanford University 
Stanford, California 94305 

Dear John: 

Re: Tentative Recommendation No. 10 
(Prisoners and Mental Patients) 

Please accept my apologies for not having sent you earlier my 
suggestions as to the prisoner and mental patient tort liability modifi
cations. Time pressures simply got too heavy. 

My thoughts are as follows: 

1) There are five problems which the revised version of Govern
ment Code § 844.6 doesn't seem to take care of adequately, but which, 
in my judgment, should be dealt with in the course of revision: 

a. If a prisoner dies as the result of a dangerous condition 
of prison property, may his heirs maintain a wrongful death action 
against the public entity? See Govt. Code § 844. 6(c) • 

Van Alstyne, California Government Tort Liability §7 .12 
(1964) takes the position that the entity should be liable In such 
a case, since the injury is to the heirs, and not to the prisoner. 
The case of Garcia v. State of California, 247 Cal. App. 2d 814, 
56 Cal. Rptr. 80 '(1967), reached the same result, holding the State 
liable for wrongful death to a prisoner due to a dangerous property 
condition. 

On the other hand, a footnote in Sanders v. Yuba County, 
247 Cal. App. 2d 748, 55 Cal. Rptr. 852, 854 n. 10967), explic
itly rejects the view that Wrongful death is actionable under Section 
844 .6(c). See Van Alstyne, Q.slifornla Government Tort Liabillty 
~. § 7.12 (1969). 
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Thus, there is a conflict of case law which should be 
resolved. I would recommend that wrongful death actions be 
permitted, where a prisoner dies as a result of a dangerous con
dition of prison property. The incentive to keep jails and prisons 
in a safe condition t which threat of liability might provide, would 
be saiutary and consistent with the basiC purpose of allowing suit 
by third parties (e.r;., '.fi.siters to prisons or jails) who are injured 
by dangerous condition s located therein. Moreover. recovery by 
heirs would not threaten prj,son discipline, as a suit by a living 

,prisoner might do. 

b. If d prisoner dies because of the negligent or' wrongful 
act or omission of a public employee, may his heirs maintain a 
wrongful death action against the public entity? 

The basic problem posed here is. in substance. the same 
as that posed in item a. above: should not the prisoner's heirs, 
who sustain an "injury" within t!be meaning of the Tort Claims 
Act by his death, be permitted to recover in a wrongful death 
action? 

Garcia v. State of California, supra, reads Section 844.6 
very narrowly. concluding that it pemdts a wrongful death action 
only when the prisoner dies as the result of a dangerous condition 
of public property. But I according to Garcia. "no liabU1ty 1s 
imposed upon a public entity by reason of the death of a prisoner 
resulting from ••. acts of •.. prison employees." 56 Cal. Rptr. 
at 82. Thi s construction, I believe. is unduly narrow. 

The reason why the heirs may recover in wrongful death, 
in the dangerous condition situation. is that the "injury" i ~ ,- ~' 

ted upon the heirs -- and they. of course, are persons other than 
the prl soner within the meaning of § 844. 6(c}. It is clear from the 
language of paragraph (c), however, that it does not impose any 
liability on the entity; on the contrary. it merely precludes § 844.6 
from being construed to grant immunity (i.e., because the dangerous 
condition may have been caused by the acts of a prisoner). In 
Garcia itself, and in the great bulk of wrongful death cases based 
on dangerous conditions that kill prisoners, the heirs would be able 
to recover under the Act even if paragraph (c) had been omitted from 
§ 844.6. Paragraph {cl was intended to take care of the rare case 
where this would not be true. 

Thus, the real rea son why the heirs should be able to recover 
in wrongful death -- whether or not there is a dangerous condition 
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that caused the death -- is that the injury sustained by the pri
saner's death is an injury to the heirs, and not to the pri soner. 
Only the prisoner's own cause of action for personal injuries is 
abolished by § 844. 6 (a)(2) , since only that cause of action is 
for injury 12. the prisoner. 

The better view, I submit, 1s that a wrongful death action 
should lie against the public entity, based on the death of a 
prisoner, where the death was caused by the negligent or wrong
ful act or omission of an employee of the public entity (absent 
some statutory immunity other than § 844.6). Since Garcia casts 
doubt on this position by obiter dictum in the opinion -- and the 
same doubts are advanced also in dictum in Sanders, supra --
I submit that § 844.6 should be amended to clarify and make the 
rule explicit that wrongful death actions will lie. 

c. If a prisoner dies because of the negligent or wrongful 
act or omission of a fellow prisoner. may his heirs maintain a 
wrongful death action against the public' entity? 

Under the analysi s in points a. and b. above, the heirs 
should be able to SUB for wrongful death in any situation where a 
prisoner is killed under liability-producing circumstances, unless 
some statutory immunity stands in the way. 

The language of § 844.6(a){l) appears to be preCisely that 
kind of statutory immunity, for It denies entity liability for "an 
injury proximately caused by any prisoner." When a prisoner is 
killed by feilow-prisoners I the injury (to the heirs) Is. clearly 
enough, an injury "caused by" prisoners. 

This application of paragraph (a)(1) of § 844.6. however, 
is unfair and unjust, and should be eliminated by amendment. The 
reasons for doing so are: 

(1) No rattonal reason can be advanced for permitting the 
heirs to recover in wrongful death in other situations 
(as the Act, properly construed, now permits) but not 
in the present one. 

(2) The heirs, in any event. could not recover for wrongfrul 
death caused by a fellow-prisoner unless some basis 
of entity liability were present. Ordinarily, therefore, 
the heirs would have to establish either that the 
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fellow-prisoner was acting in the course and 
scope of some agency relationship with the public 
entity (e.<;] .• he might have been acting as a 
prison trusty or in the scope of some work assign
ment or errond for prison authorities at the time of 
the tortious act th;'lt caused the death) QL that 
some tortious act or omission of a public employee 
was a concurrent proximate cause of the death. 

(3) If the culpable fellow-prisoner was acting as a pri
son agent Q! servant. then liability to the heirs 
should be governed by the analysis set out in 
point b. above. 

(4) If there was concurrent tortious conduct by a public 
employee. then the mere fact that a fellow-prtsoner's 
act 0, omission Wqs. also a partial cause of th ... ,> __ .c" 
should not serve to 'shield. the public entity from 
liability to the heirs. The immunity from liability 
for an injurY' "proximately caused by any prisoner" 
presumably would be construed -- in light of the 
liberal interpretation rule favoring liability and dis
favoring immunity which was relied on in Johnson v. 
State of California. 73 Cal. Rptr. 240 -- as applica
ble only when the prisoner's tortiOUS conduct was 
the sale proximate cause of the injury. Certainly 
nothing in the wording of § 844.6 suggests that the 
well-settled doctrine of concurrent liabil1ty and con
current causation was intended to be abolished. 

d. If a third person I other than a prisoner I is injured by the 
tortious act or omissi.on of a prisoner which operates concurrently 
with the tortiOUS act or omission of a public employee I may the 
injured plaintiff maintain an action against the public entity? 

The anaJysis set out in the preceding paragraphs is not 
limited to wrongful death actions. It should follow that even if 
a third person (not a prisoner) was injured by a prisoner, he could 
still recover from the entity if he could prove the concurrent negli
gence or intentional wrong of an employee of the entity. 

For example, if a visitor to a jail is set upon and beaten 
by a viclous deputy sh(~riff acting as a Jailor, the injured visitor 
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would have a cause of action against the public entity employer 
of the deputy. (Assume no other statutory immunity applies.j 
It should make no difference. I would submit, if a Jail prisoner 
should happen to join in and assist the deputy in beating up the 
visitor. The tort of the deputy is a concurrent proximate cause 
of the plaintiff's injun e s for which he should be able to recover, 
even though the injuries caused by the prisoner would not be a 
basis of recovery • 

Yet, under the language of § 844.6, as it now reads, a 
court could conceivably hold that there would be no liability in 
the case I have supposed, since the injury was "proXimately 
caused" by a prisoner -- at least in part. The issue was actually 
presented in Datil v. City of Los Angeles, 69 Cal. Rptr. 788 fi968), 
by the facts before the court, but wa s apparently not argued by 
counsel. The court, by denying liability for an injury caused by 
a fellow-prisoner (even though concurrent negligence of city 
employees was alleged). appears to have assumed that the con
current negligence of the city did nQ! preclude application of the 
tmmurctty. To be sure, since the opinion doe sn 't even mention the 
point, much less discuss it, th~'Datil case cannot be deemed 
authoritative. The point, however, seems so obvious that it is 
hard to explain how the court could have overlooked it. Datil, 
therefore, is to me a troublesome decision. See also the views 
of Professor Van Alstyne. in Cnlifomia Government Tort Liability 
Supplement § 7.15 {l9 69} . 

I conclude that § 844.6 should be amended to mak.e it clear 
that the immunities thereby established are not intended to do away 
with liabilities that would otherwise be proper. under the Act, where 
there wa s concurrent causation. 

e. If a third person, o~her than a prisoner, 1s injured by a 
~oner who is acting as an agent or servant of the public entity, 
may the third person maintain an action against the entity? 

If a prisoner, acting as a jail or prison employee (e.g., 
a prison trusty; or a prisoner engaged in assigned custodial duties) 
injures a visitor, I see no reason why the public entity should not 
be liable to the same extent as if a full-time employee of the jail 
or prison (i.e., a non -prisoner) had committed the tort. Nothing in 
§ 844.6 creates all immunity for the entity in the latter event. If 
the entity elects to use its prisoners in an agency or servant relation
ship, it should also assume responsibility for their torts to third person 
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CONCLUSION: I would suggest that the problem I have outlined 
could be resolved by changing § 844. E(e) to rea(Las follows: 

U (c) Nothing In thi s section prevents a person, other . 

than a prIsoner. from recovering fr<Jffi the public entity for 

caused :Qx. the !!y1:Q.~ act.9!. on"J§§ion Qf any persoll (lnclud-
~. 

!.llSL.!!.. prisoner) whUe actioq !!l.ll!.§. course gn£! scope 2i 

employment M. rut el.m!loye ft2tll!.§. public entity', 2r for an 

injury resulting from the dangerous condition of public prop-

erty under Chapter 2 (commencin~;-with ~ection 830) of this 

pert r ~ 

\ 

2) Under the foregoing analysis, any change${ made to GQ~ C 
§ 844.6 would also seem to be equally appropriate to "introduce intb Govt 
C § 854.8 (dealing with immunity for injuries by or t.:;. inmates of mental 
institutions). The two sections arc exact parallels.' and I believe the 
same rationale should apply to each. 

3} I find it somewhat ar,omalous that the Commission's comment to 
the proposed amendment of Govt C § 846 undertakes to find any support in 
the Ne Casel; decision. 1\.5 I read N e Caiiek, it seems clear that Judge 
Kaus did !!Qt think Section 846 was applicable, since be faUs to clte it. 
discuss tt, or rely upon it -.- although he does mention § 845 .8(b}, whIch 
seems quite clearly to cover the issue of an lnjury caused by an escaping 
prisoner. (The arrested peI'sons Were not "prisoners. n however. within 
the meaning of § 845.8.) Moreover. Ne Casel; was decided on the basis of 
discretionary immunity; and, it seems quite clear, the decision was dis.,. 
approved on that score in Johnson v. Cal1fomi.2..! 73 Cal. Rptr. 340. 

Thus, ! think Ne Casel; provides no support for the pIWPosed 
amendment to Sp.ction 846, and its citation in the Comment is misleading. 

In any event, I doubt that the amended version of Section 846 
would result in liability in the lif' Casel:; situation anyway. First, the 
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amended lanquage only grants il1'.ntun1ty for injuries resulting from the 
~pe" or "attempted escape" itself. Since Section 845.8 clearly 
covers the problem of injuries caused by an escaping prisoner. a court 
would, I should think, limit Section 846 (as amended) to injuries claimed 
to haJ'e .resulted from the act of escape itself. For example,! the escape 
of an arrested person, who had been taken into custody under body attach
ment or pursuant to a bench warrant to enforce a subpoena to testify, could 
well result in injury to the person who procured the arrest. This kind of 
1njurywould be covered by Section 846. The kind of injury that-resulted 
in He QMek would probably not be so covered. except possibly that a court 
might read the Ne Casek situation into SectIon 846 because of the citation 
1n the Comment. 

If the Commission's purpose 1s to codify the result in He Casek, 
I conclude that (a) Section 846 has not been well-drafted to make that 
intent <;:l-ear -- the amendment should have been to Section 845.8; and 
(b}.the Comment, by a misleading and, ~ my way of thinking, improper 
citation to .~ Cas~k, seeks to achieve the resttlt by a process of "leqls-

. lation by c01'lllnent," which I regard as undesirable. The comments should 
ext!l§in the fueanlng of the statute. not change its meaning. 

/ 

I hope these comments and suggestions will be of value, and are 
not too lata to be given appropriate consideration. 

, 
AVA:mbs 

Sincerely yours. 

0."00 
("do; ) 

A:rvo Van Alstyne 
Profe ssar of Law 
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. This is in a!UlV'l!'l:' to )'O'Jr -recent letter .. king 
tbat we sugeat a definition of "County Psyehiatric 
Hospital" which '1li,ght be used itl the Tort Claims Act. 

We have diacuuet! ehb satter at iJ01IIe length 
witb our Depa1.'tl!:lent tlf Boapi:l;ale .pd it seas that they 
have such 4 wide vAriety of aervfees fo.r mental patients 
that it would be difficult: to fot'!IIUlate a lIery brief 
c.-prehenaive definiti.. 'Thill eounty mailltains at 
tlle COImty FlospitAl and ill other facUities, progr. 
for evaluat1;:m, 3upervhi.on. care. treatment and 
detention of persons afflict!.'ld wlth .e.ntal disorder 
or .ental retardation, and thOle addicted to or 
chpenctent on drug's 0" aleoboL 

These services and ,,",graBIll include i.npatient 
aervlces. outpat:hmt sen-ices. partial hospital1t:atlO1l 
services such a8 day eare night eare, or weekend eare, 

..... raency Jeniees, cmuluitatton and education .. n:l.c ••• 
dlagn08t:l.e services, rehabilitative services including 
vocational aad educational progr .... preeare and after~ 
care .. rviees tncludtnS foet.r home placement. no.. 
visiting and halfway house., training progr .... r .... rch 
ad evaluation. Thh array of lIervieea is considerably 
broader than the services included in Welfare & Institution. 

'Code Sections 7100 at seq •• vhleh iIJ referred to in the 

, 
! _.: - __ >-L.~"_' 
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proposed amendMent to the Tort C1aias Act. It does DOt 
appear partieula:dy appropriate to fmUlll€r&te all of dMS. 
particular aetiv1.de5 in t:h~ ,!'crt Cla.i1!Ie Act: although 
it would be approprbte t~ e~teilcl the exemptions £r01lll 
liability which puhlic ager.d.<!!fi hl;.ve in the mental health 
field to all of their. ~ntd health acUvities. 

It IiIft __ to me 1::11.1,1: <n:'obabl1 the beet approach 
WO\11d be to Il!I'IIelld WI!l1fl!:r~ .& lUStit<.ltioos Code SectiOZlilll00 
at seq ... which tlrov:l.d'l the g~neral .authorf.cy to maintain 
facilities for mentally <iiso-rdfl:l::"ed or ret .. rded persons 
to include all of the iit>ov~ ment1.."led activities. If 
thia ia dene, then too de fin H: i.t'>'<1 suggested for the Tort 
Claiaa Act would pick t-n~ up, 

RCL:bv 


