# 52 8/1/69
Memorandum 69-103
Study 52 - Sovereign Immunity (Liability of Public Entities for Ruisance)

At several recent meetings, in connection with the Commission's
study of the recommendations relating to ultrahazardcus activities and the
use of pesticides, the question has arisen whether a public entity can be
held liable for damages on the ground of nuisance. To resolve this
problem the staff bas reviewed the minutes to ascertain the Commission's
intent when it recommended the enactment of Government Code Section
815 which apparently abolished nuisance liability and has exsmined the law
of miisance as 1t relates to sovereign immnity. Attached to this
memorandum you will find a copy of the relevant statutes (Exhibit I), the
portion of Van Alstyne's 1963 sovereign immunity study which discusses the
nulsance liability of public entities (Exhibit II), and extracts from
Californla Governmment Tort Liability (Cal. Cont. Ed. Bar 1964, Supp. 1969)
{BExhibit III). vVan Alstyne's 1963 study discusses the liability of
public entities for nuisance prior to 1963.

The harshness of the sovereign immunity doctrine served to generate
mmerous judicial excepticns to the rule of govermmental immanity. Prior
to the enactment of the Governmental Tort Liability Act in 1963, the courts
were rapidly expanding nmuisance concepts in an attempt to impose tort

liability in areas 1n which public entities traditionally had been irmune.
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The lack of statutory or Judicial restraints on the concept of nuisance
liability promised to make the nuisance exception a significant inrcad on
the doctrine of soverelgn immmunity.

However, the California Supreme Court abolished the doctrine of
sovereign immnity in 1961 and the Legislature enacted a comprehensive
revision of the law relating to govermmental tort liability in 1963.
This legislation was carefully drafted to incorporate pragmatic analysis and
implement selected philosophic theories of tort liability. Consequently,
this leglislation attained a fine balance between govermmental liability
and the need for immunity in the performance of certain governmental
functicns. In order to achleve this delicate balance it was necessary
to replace all common law and judicially created forms of liability for
public entities with carefully considered statutory liability.

GCovermment Code Section 815 was intended to replace the uncertain
and largely undefined liability of public entities for the creation or
maintenance of a nulsance with other statutory and constitutional forms
of liability.l The section provides: "Except as otherwise provided by
statute: (a) A public entity is not liable for an injury. . . ." The
comment to that section elaborates on this point:

For example, there is no section in this statute declaring
Pablic entities are liable for nulsance, even though the
California courts have previously held that public entities

are liable for mulsance even in the absence of statute. Under
this statute, the right to recover dameges for muisance will have
to be established under the provisions relating to dangerous

conditions of public property or under some other statute that
may be applicable to the situation.

1. This is the conclusion reached by the only two commentators on this
subjeet. Van Alstyne, California Govermmental Tort Liability § 5.10
(1964); witkin, Summary of California Law, Torts § 44B {Supp. 1967).
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Cleurly, Govermment Code Section Bl5 when construed in light of the

California Tort Liability Act was intended to eliminate publie entity

2
liability for damages on the ground of nuisance.

A careful review of the minmutes sheds considerable light on the
internt of the Commission in enacting Qovernment Code Section 815. The
minutes indicate that until August 1962 the Commission concurred with
Van Alstyne's recommendation that govermmental liability for nuisance
should be continued. A special section was drafted which provided:
"902.02, A public entity is liable for injury proximetely caused by a
nuisance created or maintained by it." The tentstive reccmmendation
explained the statute as follows:

Public entities should be declared by statute to be liable
for miisance. They are liable for nmuisance under existing law,
and this liablility should be continued. Under existing lew, a
plaintiff must bring his case within the scope of Civil Code
Section 3479 or some other statute defining nuisance in order
to make out a case of nuisance.

Civil Code Section 3482 provides: "Nothing which is done
or maintained under the express authority of statute can be
deemed a nuisance." This section has been limited to a certain
extent by decisions holding that 2 general statutory authority
to engage in & particular activity {es distinguished from explicit
authority to create the muisance itself) would not be construed
to authorize the creation of a muisance. However, the existence
of Section 3482 would appear to preclude liability from being
imposed upon public entities under this recommendation for
"governing" in one of its most fundamental senses--making laws.

The next entry relating to nmuisance reports that Section 815, in substantially
its present form, had been adopted. No disposition relating to proposed

Section 902.2 is reported and no explanation of the shift from 902.2 to

2. The right to specific relief to enjoin or abate a nmuisance is expressly .
preserved by Goverrment Code Section 814. See also the Comment to
Government Code Section 815.



815 is given. However, this abrupt change indicates that it became
obvious to the Commission that as the Tort Liability Act took shape the
preservation of muisance liability was superfluous and undesirable.

This legislative intent to eliminate public entity liability on the ground
of nuisance except whereothervise expressly provided by statute mey not be
effectuated by Section 815. Public entity liability on the grourd of
nuisence is founded upon statutory law. Civil Code Section 3&793 defines
a nuisance, and the right to maintain an action for damages caused by a
nuisance is provided by Civil Code Sections 3484, 3491, and 3501 and
Code of Civil Procedure Section 731. Although these statutes are generally
worded and do not specifically refer to public entities, this does not
preclude their application to such entities.!+ Thus, although Government
Code Section 815 was apparently intended to preclude nuisance liability

except where provided by statute, the above code sections may provide the

necessary statutory exception.

3. (Civil Code Section 3479 provides:

Anything which is injurious to health, or is indecent
or offensive to the senses, or an obstruction to the free use
of property, sco as to interfere with the comfortable enjoyment
of life or property, or unlawfully obstructs the free passage
or use, in the customary manner, of any navigable lake, or
river, bay, stream, canal, or basin, or any public park, sguare,
street, or highway, is a muisance.

4., Prior to the enactment of Covernment Code Section 815, these statutes
were held to impose liability upon public entities. Moreover,
generally worded statutes have been applied to public entities in
other situations where no impairment of sovereign powers would
result. Flournoy v. State, 57 Cal.2d 497, 370 P.24 331, 27 Cal.
Rptr. 627 {1962 )(wrongful death statute held applicable to public
entities).
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Further, the cases decided since the enactment of Government Code
Section 815 have impliedly regarded nuisance law as still applicable to

)
public entities., In Granome v. City of Ios Angeles, the court stated that

an action based on rmuisance was an appropriate remedy for the recovery of
damages caused by the flooding of plaintiff's land due to an obstruction
of a water course by the City of ILos Angeles. And in Lombardy v. Peter

6
Kiewit Sons' Co., the state's liability on the ground of nuisance was

denied on the merits of the case. This disposition of the case impliedly
indicates that in an appropriate case a cause of action in rmuisance can be
stated against a public entity. However, neither decision discusses the
significance of Government Code Section 815 and it is therefore unclear
what position the courts will take when this issue is carefully considered.

As Indicated by the preceding discussion, there is a distinet possibility
that public entities can be held liable for damages on a nuisance
theory of liability. This nuisance liability, if it still exists, would
provide an independent vehicle for redressing many types of tortious injuries.
However, in wview of the enaciment of the Government Tort Liability Act

in 1963, nulsance is no longer an appropriate form of govermmental liability.

5. 231 Cal. App.2d 629, 42 Cal. Rptr. 34 {1965). 1In Granone, liability
was predicated on four independent legal theories: (1) mnuisance,
(2) inverse condemnation, {3) dangerous and defective condition of
public property, and (4) negligent construction. i

6. 266 Cal. App.2d  , 72 Cal. Rptr. 240 {1968). In lombardy the court |
denied relief on the ground that the complaint did not state a ?
cause of action in nuisance against the state because no ruisance
existed by virtue of Civil Code Section 3484. Section 3484 pro-
vides: "Neothing which is done or maintained under the express
authority of a statute can be deemed & nuisance."” The court found
that the construction and maintenance of freeways by the state was
expressly authorized by statute.
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If nuisance liabllity has not been abolished, the public policies implemented
by the 1963 Governmental Tort Liability Act would be thwarted. A tort
claimant, by pursuing recovery on the ground of nuisance rather than on

the statutory grounds provided by the 1963 Act, could successfully escape
many of the restrictions soundly placed on govermmental liabllity.

A provision should be added to the 1963 Act to make clear that govern-
mental liability for damages for nuisance has been replaced by other
constitutional and statutory theories of liability. This would not affect
the important right of enjoining a nuisance. The right to specific relief
to enjoin or abate a nuisance created or maintained by a public entity is
specifically preserved by Government Code Section B14. Also, the new
provision would not slter the constitutional liability of public entities
for inverse condemmation of private property. In the past nuisance
liability has often been imposed on public entities in cases where an
action in inverse condemnation would have provided an adequate remedy.?

In other cases nuisance liability has been imposed in tort situations involving
ordipary negligence or the maintenance of a dangerous condition of public
property. The Govermmental Tort Liability Act now provides an adequate

remedy in these situations. Without the new provision the delicate balance
between govermmental liability and the need for immunity in the performance

of certain govermmental functions may be upset.

7. Compare Granone v. City of Los Angeles, 231 Cal. App.2d 629, 42 Cal.
Rptr. 3% (1965)(both inverse condemmation and nuisance liability
affirmed) with Iombardy v. Peter Kiewit Sons' Co., 266 Cal. App.2d

____, 72 Cal. mptr. 240 (1968)(both inverse condemmation and nuisance
Tiability denied). CoL

8. Behr v. County of Santa Cruz, 172 Cal. App.2d 697, 432 P.2d 987 {1959);
Bright v. Bast Side Mosquito Abatement Dist., 168 Cal. App.2d 7, 335
P.2d 527 {1959). Cf., Vater v. County of Glenn, 49 Cal.2d 815, 323
P.2d 85 (1958). These and other cases are discussed in Exhibit II.

Bespectfully submitted,

John L. Cook
Junicr Counsel




Memo 99-103
TXHIBIT I

STATUTCEY FROVISIONS

Div. 3.6 CLAIMS AND ACTIONS - § 815

Staten =112, Soverelgn Immunity study., Callaw
C.J .8, Counties § 215 et seq. Rovigfon Comm. {1563) Vel §, p. 11 at
{JI.8, Mititia & 22 g,
C.i8. Mueleipal Corporations § 745 e: :
- "o, Tort liability of poblic entities and pub-
. 0J.8, Sebools and Schosl Distriets  lie employecs; recommendation. CalLaw
§§ 168, 8320 et seq. - Revision Comm. {19637 Vol 4, p. 807 et
CJ8, Statex § 120 ot scq. T N

-

§ 815. Lishility for injuries generally; mmunity of public entity;
'/ defenses. Except as otherwise provided by statute:
' _f (a) A public entity is not ligble for an injury, whether such injury
; arises out of &n act or omission of the public enttty or a public employee
; or any other person.
|« (b} The liability of a public entity establishililhy this part (com-
" mencing with Section 814} is subject fo any immunity of the public
entity provided by statute, including this part, and is subject to any de-
fenses that would be available to the public entity if it were a private
™ person. (Aﬂdﬁd Stats 1963, ¢, 1681, p. 3268, § 1.}

P

Legistative Committee Comment—Senate

This section abolishes all common law or judicially declared forms
of liahility for public entities, excepi for sach liability as may be
required by the state or federal constitution, e. g., inverse con-
demnation, In the ahsence of a constitutional requirement, public
entities may be held liable only if u statute (not including a charter
provision, erdinance or regulation) is found declarmg them to be
liable. Because of the limitations contained in Section 814, which
declares that this part does not aifect liability arising out of con-
tract or the right to obtain specific relief against public entitiea
and employees, the practical effect of this section is to eliminate
any common law governmental liability for damagés arising out of
torts. The use of the word “tort” has been avoided, however, to
prevent the impogition of liability by the courts by reclassifying
the et causing the injury.

Az originally introdueed, this section used “enactment” instead '
of “siatute” 'The word "statute” was sabatituted because the {erms
and conditions of liability of public entities are matters of siate- |
wide concern and should be subject to uniform rules estaplished by
the action of the Legislature.

In the following portions of this division, there are many sections
providing for the Hability of governmental entities under specified
conditions, ' In other codes there are a few provisions providing for
the liabilify of governmental entitics, e. g., Vehicle Code Section

17001 et seq. and Penal Code Section 4900, But there is no ability
e _ ' in the abhsence of a statute declaring such liability, For example,
there is no section in this statute declaring that public entitiek are
lisble for poisance, even though the California courts have pre-

¥|_ T:a_;: i . +*
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§ 815 PUBLIC ENTITIES AND EMPLOYBES = Title 1

viously held that public entities ave subjeet to such lability even in
the absence of statute. Under thix statute, the right to recover dam-
ages for nulsance will have to be established under the provisions
relaling to dangerous eonditions of public property or under some
other statute that may be applicable to the situation. However,
the right to speeific or preventive relief in nuisance cases iz not
affected. Similarly, {his statute eliminates the common law liability
of publie entities for injuries inflicted in proprietary aetivitics.

In the following portions of thie division, there also are many
sections granting public entities and nublic employees broad im-
munities from liability. In peneral, the statutes imposing liability
are cumulative in naturs, i. &, if Hshility eannot be established un-
der the reguirements of one section, Hability will nevertheless ex-
ist if Mahility can be established under the provisions of ancther
gection, On the other hand, under subdivision {b) of this section,
the immunity provisiens will as a general rule prevail over all
sections imposing liability. Where the sections imposing liability
‘or granting an immunity do not fall into this general pattern,
the sections themaseives make this clear,

SBubdivigion (L) alse makes it clear that the seciions imposing lia-
bility are subject to the ordinary defenses, such as contributory
neglizence and assumption of the risk, that are availzble in tort
litigation between private persons.

Historlcal Note

Derivatien: EidueC1859, § 903, »dded Pol.C. § 1623, amended Code Am. 1578~

by Stats 1955, ¢ 2, p. 622, § 903, amended
by State.3050, c. 1727, p. 4144, § %

Edoe.C.1058, § 1012, adﬂeﬂ by Stats.
1963, c. 028, p. 1503, § 2

Edue 01843, & 1007, added by Stats.
1643, c. ’31. 323.

™ e 543, p 05, § 20; Stats.lm e, 145,
p. 2838 § L

Beliool €. § 2,801, amended Stats. 1081, ¢
I%';B,ipl. 8T, § 1; Stete 1037, o 149, p.
414, .

Cross References

_ Lia!u!ity of public entity,

Operation of motor vehicles by poblic entity’s emiloyees, see Vehicle Code § 17901.
Persons ecroneously convicted, see Penal Code § 4500,

Law Roview Commeantacies

Tlabiltty of quesi-rannicipal and menlei-
pal corporations wnder the Californiz Lia-
bility Act of 1523 (1937) 20 CJI.R. 135,

Problems of & soversign without fmmu-
nity, Harold W, Kennedy and Robere 2.
Lynch {19043} 38 So.CalL.R. 181 )

Recovery for wrongful death apalnst mu-
nicipal corporations. (1939} 27 CIL.R,
622 {Joly 1939).

Sovereign immunity. Thomasz Stontom
{1962) 38 S.Bar J. 7.

Tort Hability of municipalities. Leon
Thomaz David (1933) ¢ Se.CalL.R. 260;
(1933) T H0.CalLLR. 48; (18343 T So.Lal.
LR, 214: (1934) 7 SoCalL.R. 205;
{1834y 7 So.Cnl.h‘R 872
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§ 3478 NUISANCE | Div. 4

Part 3

- . NUISANCE

Tile : Sectica
1. General Principles - i e liiiciieol.. 3179
2, Public NUISANCEE oo emrce cere cmemras e m e a e s mm om am s 2409
3. Private Nuiagnees e et ciinsmmn e catmce e e 3501

Title 1

GENERAL PRINCIPLES
See.
3479, Nuisance defined.
8480. Public nuisance.
3481. Private nuisance. :
8482, Aects under statotory authority not o nulsanee,
83438, Continuing nuisance; Hability of sucwessive owners for failure to
sbate, b
84B4. Damages recoverable notwithstanding abatemrna

Crosa Relerences

Actions to abute gnisauces, see Cude of Oivil Procedure § 751 ot 2eq.

Bulldicg unfit for human habitaticn, see Health and Safety Code § 17821 et seq.

Clothes elenning establishments, fre pulsance i, sea Haalth and Safety Code $§ 10253,
13653, 13655,

Fisb reduction plant a8 wuismice, see Figh and Gome Code § 1075,

Fishing mets ilegally used as nuisance, see Pish sud Game Codo § 843,

Housing, muleances reapecting, see Health and Bafety Code $§ 15024, 35280 et seq.

§ 3479, Nuisance defined

Anything which is injurious 10 health, or is indecent or offensive
to the senses, or an obstruction (o the free use of property, so as to
interfere with the comforiable enjoyment of life or property, or
unlawfully obstructs the free passage or use, in the customary mannet,
of any navigable lake, or river, bay, stream, canal, or basin, or any pub-
lic park, square, street, or highway, is a nuisznce. (Enacted 1872,
amended Code Am.1873-74, c. €12, p. 265, § 284.)

‘Crosa Reisrences

Abntement, right of sotlon, see Code of Civil Procedure § 731
Artesion wells, uncapped well as a publie vulsnnce, see Water Code § 305,
Blackincks, ete., as nuisances, sce Penal Code § 12020,

Citina of fifth and sixtli vlazses, gea Government Code §3 .‘59770—-387"5.
Conecealed wenpons, carcying as g naizsance, seo Fenal Code § 12025,
Defined as to,

Auto courty, ato., see Tealth and Safety Code § 18108,

Housing, see Health and Safety Code § 15024,
Penzl provisions, see Penal Code § 370 et s0q.

-3
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Ft. 8 GEMERAL PRINCIPLES § 3484

vrostiention, boiding er plice ns muisrsce, gee Feual Code § 11225
Kuniiar provisions, see Peual Code § 3740

“ Weeds, rubbich and refuse 25 public ghisanes, ses Qovernment Code § 20501,

g”s@vm}nh!.c nuisance

A public nuisance is one which affects at the same time an en-
tire community or neighborhood, or any considerable rumber of per-
sons, although the extent of the annoyance or damage inflicted uypon
individuals may be unegual, (Enacted 1872, As amended Code Am.
1813-74, ¢ 612, p. 268, § 285.)

Cross Folaretoes

Abntement, eight of potion, ace Code of Civil Procedure § 731,
Artesion well, not canped, ete., to preveat waste, sce Water Cede § 405,
Austrinn ficld eress, yee Agricuftural Code § 150a.

Coinelthorn, see Agricaltural Code § 159,

Capri g trees, sec Agricdtural Code § 4035,

Cultivated black curcant, see Agricuiturnt Code § 160,

Pizonzed aplary, see Apricaktural Code §§ 097, 278, 2B1,

Honey unlawiully packed, ete., sce Agricaltural Code § 543,

Taber camp improperly mattained, ree Labor Code § 2473,

Mosquito hroeding pleces, see Henlth and Safety Code § 2271 ot 2eq.
Shailar provivions, see Fennl Code § 370

Weeds as publie noisance, sce Health and Snfety Code §§ 14575, 14880,

§ 3481, Private nuisance
PRIVATE NUISANCE. Every nuisance not included in the deﬁmtlon

of the last section is private. (Jinacted 1872.)

Cress References
Remnedics, ete., gee § 5501 ot seq.

§ 3482, . Acts under statntory authority not a nuisance

“WEHAT I3 NOT BEEMED A NUISANCE. Nothing which i done or main-
tained under the express authority of a statute can be deemed a
nuisance, (Enacted 1872.)

§ 3483. Continuing nuisance; liability of successive owners for
failure to abate
SyuccessIvE ownEeRs., Every successive awner of property who
neglects to abate a continuing nuisance upon, or in the use of, such
property, created by a formoer owner, is linble therefor in the same
. manner as the one wha first created it.  {Enacted 1872.)

§ 3484. Damages recoverable notwithstanding abatement

ABATEMENT DOES NCT PRECLUDE ACTION, The abatement of a
huisance does not prejudice the right of any person to recover Qam-
ages for its past existence. (Enacted 1872.) !

Cross Raferences
Similar provisions, sée Code of Civil Procedure § 731

=g



" § 3490 NUISANCE Div. 4

Title 2

. PUBLIC NUISANCES
Sac. - :
3490, Lapse of time cannct legalize publie nuisance.
8491, Remedies; public
3492, Remedies; indiclment or Information; regulation,
3493, Remedies; privaie person,
3434, Abatement; partics authorized.
8495, Abatement; priveie persen; method,

Cross Hofarencas

Actign ro.abate, ses, alzo, Code of Civii Procedure § 731 ot ang.

Auto courts, rcac-tl:s, ete. ebatement, sce I.hml!h eud Sufety Code §§ 1B104, 15201,
13202, '

Cesspools and other menns of aowape disposal, sea Health su;d Sa!et} Coda § 4782,

Definition of public nyisance, sea § S480.

Doaring, animal afilicted with, sze Agricoltural Code § 207.7 of seq.

Bggn and opp products, unlawfolly pucked, stored, ste, sce Agriculturnl Code §§ 11062,
1145%.

Encroachment on,
County highways, see Streete and Yighways Code § 1454,
Stats bighways, sea Sireets aad Highways Code § 723,

Fertilizor, adultereted or misbrauded, see Agricaltural Code § 10445,

Grain warebouse, Inseet infested ns public nuisance, see Aprienlturnl Code § 12003,

Heolth, abating or enjoinlug nwissnces dangerous to, pec Heslth and Safety Code
£5 200, 206,

Life ingoranes aualyst, enliconsed, soe Insurnnes Code § 172003,

Manufacture or commercial vse in mduscrint zote, restrictions on right to abate, gec
Code of Civil Procedure § 731a.

Miugolozm or columbarium inproperly consirueted, vee Heolth and Safety Code § BETS.

Narcotics, abatement of baildings, sce Eeoatth end Safety Code § 13750 26 seg.

Notice to abste, nee Penal Code § 373a.

Swimming pocls dangerous to health, see Health sod Safety Code §§ 24108, 24107,

"§ 3480. 1rapse of time cannot legalize public nuisance
LAPSE OF TIME DOES NOT LEGALIZE. INo lapse of time can legalize
‘a public nuisance, amounting to an actual obstruction of public right.
(Enacted 1872.3

§ 3491. Remecdies; public
The remedies against a public nuisance are:
1. Indictinent or information;
2, A civil actioh; or,
3. Abatement. (Enacted 1872. As amended Code Am.1880, ¢

11,p.1,8L)
£ross HAeferences

Citlen of ffth ond rixth elassos, sne Government Code 5§ 28772, 33772,
Nuisnnes on tox deeded lnud, ses Bevenue and Toxatioz Code § 3657,
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t. 3 PRIVATE NUISANCES § 3501

§ 349Z. Remedies; indictmient or information; regufation
The remedy by indictment or information ig regulated by the
Pensl Code. (Enacted 1872, ° As amended Code Am.ISBD, ¢, 11, p.

§ 3483, Remedies; private person

REMEDTES (OR PLBLIC NUISANCE, A private person may maintain
an action for a publie nuisance, if it is specially injurious to himself,
but not otherwise. {Enacted 1872} ‘

§ 3494, Abalement; parties authorized
ACTION, A public nuisance may be abated by any public body
. or officer authorized thereio by law, (Enacted 1872.)

Cross Refurences

City atiorney, action to shate by, see Code ol Civil Procsdare § 731,
District atterney,
Civil action by to abute prblic nnisante, see Goveroment Code § 26528,
Duty to prosecute, soe Code of Civll Procedure § 731 Peval Code § 373a,

§ 3495. Abatement; private person; method

How apaTER. Any person may gbate a public nuisance which is
specially injurious to him by removing, oy, if'necessary, destroying the
thing which constituies the same, without committing a breach of the
peace, or doing unnecessary injury. {Enacted 1871.)

Title 3

PRIVATE NUISANCES

Beg,

3503. Remedies.

3502, Abstement: method,

3503. Abatement; netice. >

§ 3501. Remedies
REMEDIES FOR PRIVATE NUISANCE, The remedies against a pri-
vate musance are:
1 A civil action; or,
2. Abatement.
(Enacted 1872.)



§ 3502 . NUISANCE Div. 4

§ 3502. Abatement; method

ABATEMENT, WHEN ALLOWED, A person injured by a private
nuisance may abate it by removing, or, if necessary, destroying the
thing which constitutes the nuisance, without committing a breach
«of the peace, or doing unnecessary injury. (Enacted 1872.)

§ 3503. Abatement; motice

, WHEN NOTICE IS REQUIBEDR, Where z private nulsance results from
a mere omission of the wrongdoer, and cannot be abated without en-
tering upon his land, reasonable notice must be given to him before
entering to abate it. {Enacted 1872.)

Part 4
MAXIMS OF JURISPRUDENCE

Ben,
3509, Intent and effect of maxims,
3510. Reason for rule ceasing.
3511, Reason same,
2512, Change of purpoze.
8513, Waiver of advantage; law establizshad for public reason.
3514, Usge of rights. v .
8515, Consent; effect,
3616, Acquiescence in error,
3517, Advantage of own wrong,
3518. Fraudulent conveyances.
8619, Presumpilive agency.
8520. Suffering from act of another.
8521, Benefit and burden.
8522, Essentials to use of thing granted,
8523, Remedy for wrong.
3524. Egually in right or in wrong.
8525, Reference of earliest right.
8526. Responsibility for wnavoidable occurrences.
3527. Vigilance and detay. .
8528. Form and substance,
8529, Presumption of periormence,
8530. Nonexistence.
- 3581, Impossibiiities.
8532. Idle acts.
8583. Trifles. i
8534, Particular and general expressiena,
8535, Coniemporaneous exposition.
3586, Greater containg the less.
8537. Superfluity.

%



Title 10 ACTIONS FOR NUISANCE, ETC. § 731

Chapter 2

ACTIONS FOR NUISANCE, WASTE, AND WILLFUL
———="""" TRESPASS, IN CERTAIN CASES, ON
REAL PROPERTY

Sed.

731. Nuilsanee; aclion to alate; dwmsges; parties auvihorized to sue;
public naisance,

731a, Nuisance: uses in indusirial, ecommercial or airport zones; re-
gtriction on right of abaterent.

731b. MNuisanee; airport or airpark; presumption; prima facie evidence.

781c. Nuisance; injury {o ofl or gas wells or formations as result of
gecondary recovery operations,

732, Waste; parties to action; right of aclion; {reble damages.

733, Trespass; cutting, carrying off, or injuring trees; treble dom-
ages.

784, Trespass; culling, carrying off, or fujuring trees; aciual damages
for timber from uncultivated woodland for ceriain purposes.

785, Forcible or unlawful entry; treble damages.

§ 731 Nuisance; action io abate; (Iama ges; parties authorized
: 1o suc; publm nuisanco

An action may be brought by any person whOSe property is in-
juricusly affected, or whose personal enjoyiment is lessened by a nui-
sance, as the same Is defined in section thirty-four hundred ang sev-
enty-nine of the Civil Code, and by the judgment in sueh action the
nuisance may he enjoined opr abated as well as damages recovered

_therefor. A civil action may be brought in the name of the people
of the State of California fo abate a public nuisance, as the same is
defined in section thirty-four hundred and cighty of the Civil Code, by
the district attorney of any county in which such nuisance oxists, or
by the city attorney of any fown or city in which such nuisance exists,
and each of said ¢fficers shall have concurrent right to bring such
action for a publie nuisanice exisiing within a town or city, and such
district attorney, or ¢ity attorney, of any county or city in which
such nuisance exists must bring such action whenever directed by the
board of supervisors of such county or whenever directed by the legis-
lative authority of such fown or city, (Enacted 1872. As amended
Stats, 1903, ¢. 128, p. 130, § 1))

Cross Refsrences

Damages recoverable in syite of tbatenent af maisance, ses Civil Codo § 3484,

Definition gonerally, sce Civil Code 58 3470, 3482,

Dutcnct attorney dirscted to bring an eetion to nbite public nuisance, see Governmeont
- Code § 20828,

s
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EXHIBIT I1

Extract From 1963 Background Study '

Injury Caused by Nuisanca

In discussing the extent of the legislative and judicial inroads upon
the doctrine of governmental immunity, Mr. Justice Traypor, in
Muskopf, concludes with the terse statement: ‘‘Finally, there is gov-
ernmental liability for nuwisences even when they invelve governmental
sctivity.”’ * Although undoubtedly & correct statement of the case law?

FAd B33 (1054), in holding that a public golf course was w proprietary activity:
"l’dgol: egursa G0k ot serve the public Evuernlly but only thuse w!;: plny 3{e
gAmS . . . . Many private goif covrszy are maintuined, some for profit, snd
others as an adjunct to private cluba or asseclattons, . . . It is aet n
competition with other courses, auc in iis clubhouse commercinl enterprises
ususlly gre carrled on where commmercial rates arg charged for commogditiss and
. '_”
= Say, o0, Burnstt v. City of San Dlego, 127 Cal. App.2d 101, 152-9%3, 273 P.24 245
t111 n(flbl}. where the court, without aralysis or ofp!munn. he da'umt ths main-
tenance of u fine arts gullary was clearly a Eovérnmental funciion, but whers,
in the coort's statement of facis the following significant circumstances are
Wi“ﬂ: "The secident goonrred on the pramises of the Fine Arts Gallery in
on Park, which was bullt by privute geraons on Iand owned by the city and
turnod over to the city a¢ & gifd. The grllery was beiug used by the Fins Arts
Boalety; for sgucationsl and cultaral purposes, under an inforinal Kgreement with
the city. Under thly arrangement Lhe clty budpeted & certaln simoust Jfor the
operaifons of (he soclety, and the socisty's director and curator and ell of the
miaintenance men and guards, with ono sxeoptlon, wers listed &s employees of
the clity and pald by the city.” (Emphasis suppiled.)
e.0., Enapp v. Clty of Newport Beach, 186 Cal. App.2d §43,  Cal Kpir, 30
19 & snforcement of bulldln%' ang zafaty regulations) ; v. Ford, 15b Cal
£d B34, & Cal Rptr. 822 (18560} (administration of pob asxistance pro-
fra.ms ceunty ttment of Charitiea); .E)q v, Czapkay, 82 Cal. App.2d
3%, & Gal. Bptr. 183 (1860)  (administratiofs St pablic hekith Servicss by o
county for a city -under comiract); SBeyhbert v. County of Imperial, 1863 Cal,
App.ad 209, 327, P.2d 560,(1458) (regulaiicn of spesd bootx uUslag county rec-
Teatlonal lake) Amsu'm\f v. City of Belmont, 158 Cel App.24 541. 323 Pad
939 (1938) (enforcemant of municipal electrical bullding code by permit system).
Casan of this type often veflont ihe Implicutlons 6¢ the distinctlon, oftan recog-
n.;;.:alln t:xm"t iz\tr[{ngécglon;: betwesn misfeasance and nonfeassnce. See Alschy-
1 Rl {4 1 =~k
B Muskeopf v. Corning Hosp.ﬁglsl.. U6 Cal.24 P11, 221, 11 Cal. Rptr. 88, 55, 359 I"2d

157, 403" clacL).
' Moskopt . Corning Eoap. Dist., 55 Cal2d 211, $19, 11 Cal Rptr. €9, #4, 368 P.3d
the Bame effect, mee Philling v. City of Pasadens, 27 Cal2d 14
$1348) . Hasall V. Clty & County’of San Francison, 11 Cared oo, e Py
031 (1948) ; Adams v. City of Modeato, 131 Cal 601, €3 Pac. 1083 (1901).
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the laconie way in which the rule is stated fails to give even a hint of
the reraarkable way in which the so-called ‘*nuisance exception’’ gradu-
ally developed or of the thecretical foundations for its acceptance.

" The early California cases involving alleged nuisances created or
maintained by publie entities are charactevized both by the willingness
of the appellate courts to sustain liability and by the paueity of any
diseussion of governmental immunity or of reasons why nuisance cages
were deemed exceeptions to the immunity rule. In perhaps the earliest
case, decided in 1881, for example, the court held actionable the fload-
ing of plaintiff’s land by reason of the improper econstruetion by the
defendant city of a drazinage canal® No diseussion of legai concepts

_prolongs the opinion: if the facts were as alleged in the complaint, it

was too cleRr to warrant disenssion that the eity was liable,

Three years later, 2 judgment for damages was sustained in behalf
of a property owner injured by reason of the maintenance nearby of
an open sewer ditch carrying noxious and offensive wastes from a
public hospital.f Only the briefest hint of legal theory is conveyed by
the eourt’s brief comment to the effect that the city ““had such pro-
pristorship of the . . . hospital as to render it liable in damsages.””®
Although these cases were marking the foundations for & long line of
later decisions, they failed to articulaie in any meaningful way the
logic and rationsle of the exception.® 'L

. Finally, in 1885, the Supreme Court grappléd with the theoretical
problems invelved, but with *only limited success. The obstruction by

“a city of & natural watercourse in & maunner which had resulted in

injury to property, held the courf, was ‘‘a most flagrant trespass on
the rights of [plzintiff] in the shape of a direct invasion of his land
amounting to a taking of it . . . occasioning inconvenience and damage
to him and thos constituting & nuisance.'' ™ Although the eourt's lan-
guage appears to trest as practicelly synonymons the distinguishable
legal principles relating to trespass, nuisance and inverse condemnation,
and thereby is less thap helpful, the balance of the opinien appears to

positively rest Iiability upon the theory of inverse condemmation—that

is, on the theory, which was consistent with the fects, that the injury
to plaintiff’s property had resulied from the construction of a publie
improvement for public use and hence was damage for which just com-
pensation was reguired to be paid under Section 14 of Article I of the
Constitution.?

Students of the judieisl process have often noted the remarkable
generative powers of legal doctrines. The history of the “*nuisance ex-
ception’” is g case in point. The court’s attempt in 1885 to rest the

* Davis v, C.‘it{vot Sacremento, 58 Cnl. 585 {1881),
+Bloom v, City & Coun? of San Francisco, €4 Cal 503, 3 Pac 13p (1854),
s s o Bloom v &by & County of San F
. ! LA m m V. unty o n Fr . 503,
lqg:a 123 [1584), has cccasionally {ed eou.rtsrto the eonc’l‘:n’:'[t::o’uf:t cu‘t!e Em
basle of linbility in thot case was not nulsance but negligence In & propristary
upuﬁt;er. Sap, e.g., Baard v, City & County of San Francisco, 79 CE:I. App.2d
763, 7566-E7, 180 F.2d 744, T46 (1947): nnd ¢f. Chafor v. City of Long Beach,
175 Cal. 475, 163 Pac. 870 {19175, On the other hand, the Bloow caas has been
suthorftatively clted asz one of the leading decisions on nulsanes Hability as an
Slacn, 6 Calte 1e I8 B ra T TI0TE) s Atoroaint © T Anesen . County o
= . < ae H mbroa Y. .,
8¢ Cal. App.3d 720, 317 P.23 33 (1957). , fsal Banitary DI
1Co . & County of Ban Francisce, 67 Cal, 45, 49, 7 Pac, 41, 44 (18%5)
$For a tull discursion of inverse condomnation, sze the text at 102.108 supra.
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exception on an inverse condemnation rvationale was reinforced, but

Mbiy, by a few Jater opindons showing recognition of this theory.?

v

The general stream of decisions, however, ignored the docirinal content
introduced in the 1885 decision, and simply followed its holding.10
Various forms of governmental aetivity were thereby found to be
actionable nnisances, including both neghigent maintenanee of facilities
like sewers and stormn drains,'' as well as deliberate construetion of
improvements, which caused forescesble floodiug or other injurious
eongequences to private property!? .

In recent years scveral decisions!® have emphasized that in order
to recover under the ‘‘nuisance exception'' the plaintiff must allege
and prove facts wkich bring the case within the statutory definition
of & nuisance as set forth in Section 3479 of the Civi Code; M but the
courts [(and apparently counsel as well) have ordinarily treated the
legal theory of liability as settled. With only one notable exception,
the recent opinions merely cite previons decistons, deeming it unneces-
sary to induplge in either legal analysis or doetrinal discussion, to sup-
port the' rule of liability for nuisance even where a governmental
aetivity is involved. ‘

Thé one exception is the recent case of Vafer v. Counly of Glennt?
Prior to this litigation, praetically e}t of the nuisancc sctions against
public entities had deall with either an actual physical invasion or
injury to property or with such an interference with its comfortable

* Ros, a& ryler v. Tehama Counly, 109 Ca) E18, 4% Pac. 240 (1895); Stanford
w. Cliy & County of Sun Franciseo, 111 Cal, 198, 43 Pac. 605 (1895) ! Guerkink
v, City of Patnluma, 112 Cal 306, 44 Poo, 570 (1836},

MIn addition 1o the cazes clted in noles 11 and 12 infrs, mee Peterson v. City of

© Sants Rosa, 118 Cal 387, 51 Pac. 537 (1897) (pollution of stream by municipal
m}'ilsi“c:ﬁlffo Egelfamguesrteg.“t’gopl; cz1 rel, Ié!ﬂd . %trd?: s}% Luls
Oblapo N y ac, ) & v, ¢y of Reg Cal,
App. 409, ¥26 Pac. 408 {1924). caple vy Glty of e,

€ Bpangler v. City & County of San Franclsco, 84 Cal. 12, 23 Pac. 1091 (1398) 1i-

t maintensnce of pewer line); Kramer v. City of Lon Angeley 147 Cal. 668
$ Paé. 354 (1905) (negligent mpintenance of storm drain) ; Ambrosini v, Alisai
Sanitary Dist., 164 Cal ﬁpgjm 720, 3I7 .24 33 (19567} -(negligent maintenance
of sewer outfall line); Mu o'{ v. Bharp Park Benitary Dist, 154 Cal. App.3d
418, 338 P.24 443 (1358) ;nes tgent inspection and maintenance of sewsr iinen),
Eae aluo, Bahr v, County of Sante Crus, 172 Cal. App.2d 647, $42 P.2d 337 {1859
{ 1fant maintenance of rubbish dump) ; Bright v, Eust Sids Mosquils Abate-
168 Cal. App.2d 7, 335 P34 537 <1859) (negligent mcaquito abate-

ment netivities).

u Richardson ¥ Clty of Eureks, %¢ Cal 443, 31 Pnc 468 (1892} (cbstruction of
aatoral weterconrse) : Lind v, Qity of San Luis Oblapo, 108 Cal 340, 42 Pac.
437 (1!!53 (rewage disposal system) ; Adams v. Clity of Modesto, 181 Cal E01,
$) Pac 1083 (1501} (open sewer ditch): Dick v. Clty of Loz Angeles, 34 Cal
:.tpg. T34, 183 Pac. 703 {1917} {obstruction of wetercoursel; Welsshand v. City

siriuran, 37 Cal. App. 25968, 174 Pac. 8565 {1818) (pbstruction of watercouree) ;
Hagxel! v. Clty & Counly of San Francisce, 11 Oal2d 185, 78 P.2d 1021 (18538}
* (comiort station fn publlc rlt‘lt.'l ;- Philllps v, City of Pasasienn, 27 Cal.2d 104,
162 P.24 B35 (1945) (vacatlon end barrlcadlng of public rord) : Ingram v. Ofty
of Gridlay, 108 Cal. App.2d “ﬁr 234 P24 TR (1950 (pollullon of water in
straam hr discharge of sevape thersin), Sea also, Jordine v. Cliy of Pasadens,
18 Cal. 84, 3458 Pac, 225 (1925).

SYater v, County of Glonn, 49 Cal2d R16, 323 P.2d A5 (1858} Mercads w City of
Pasadenn, 178 Cal. Apap.zd 2%, 1 Cal. Eptr, 134 (195%;; Zeppl v. State, 174 Cal.
App.2a 484, 345 P.2d 33 (1959); Muiloy v, Sherp Park Sanitary Dist., 184 Cal.
App2d 438, 330 P24 441 (196B),. Beoe also, Womar v. Clity of Long Heach, 435

A Lp%:g 843, 114 .24 104 (1341).

AL Cgv, % § 3478 nrovides: “Anything which lz injurlous to health, or v in-
deoent or offensiva to tho Benses, or A1 rootion to the free use of proporty, so
A8ty interfare with the comlortable enjoyrent of life or property, or unlawfully
chatructs the free passaze or use, In the customary mannar, of any navigable
Inke, or river, bay, stream, canal, o basdn, or any publlc park, squars, street, or

s laance.”
® 300 F 34 344 (1967), vacated and suparseded by 4% Cal2d 915, 323 P.2d $5 (1358).
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and usnal enjoyment as to inpair its value.’® Thus, although the under-
lying inverse condemnation ratienale advanced in 1885 had apparently
been lost sight of, the actual deeisions were generally consistent with

~ ~the-basic theory that there was & tang ot {]amar'm" of 'prwatc prop-
erty for public use.

The ¥ater case involved an ar.tmn for wrongfu! death—a type of
action which, at least for inverse eondemnation purposes, has never
been regarded as one for injury to property.!” The concept of iuverse
condemnation, however, is wholly inapplicable unless some property
has been e:thcr taken oy damamed 8 Vet, sinee governmental fmmunity
barred relief on ordinary tort greunds, plainti in Valer sought to
adopt the '‘nuisance excepiion’’ theory as a plausible basis of recovery
in the absence of s statutory waiver, The issne was thus presented
whether Jinbility for nuisance was merely an aspect of inverse condem-
nation {in which case Mrs. Vater ecould not recover since no property
wag taken or damaged) or whether its persisient judicial acceptance
had generated a basis for nnisance liability which was independent of
property postulates,

"The District Court of Appeal analyzed the nunisance precedents and
concluded that they were either founded on the concept of inverse
sondemnation or were instances of proprictary activities for which
governmental tort liability was recognized to exist, and held that
wrongful death in the eourse of a govcrnmentai‘funeuon could not be -
vemedied on the nuisance theory ssserted by plaintiff.'® On hearing by
the Supreme Court, however, the availability of the nuisonce theory
a3 an exeeption to the governmental immunity doctrine was expressly
affirmed, despite the Court’s recognition that inverse condemnation
‘would not support plaintiff’s action; but, on the faeis pleaded, the
Court conclnded that no nuisance as defined by law had been shown
to exigt.*® By aceepting the plaintiff’s Jegal premise that the nuisance

_theory was perfectly appropriate in a personal injury or wrongfunl

death action, and denying relief solely on the facts, the Court thus
elearly domonstrated that the ‘‘nuisance exception’” was an independ-
ent vehicle for redressing all types of torticus injuries to which it was
logically apphcable Cases decided subseguent to Vater have followed
this view.
*0f the rm!sn.ncu mas olted In notas 2-13 mprn the only ons which may have l:n-
. vol Be injuries wasa Bloom v, é Congty of Sea Francisco, §4 Cal
3 Ppe. 129 (mn Althnn the com ieint alleged physical flineas of the
la.n s resplting from the nofsance comp ained of, the reported opinfon is mo
lef that it 1; h'npouib e to ascertain therefrom whether the d&mag;r wtrd.ad
ware for such 'sical injuries or for itmpairment of value of the land dnt
s helng render unlnhn ftabie. Alsa that oage may not, in fect, have besn
dotided on 8 nulsance theory, Sea note
¥ Although wrongful ﬁem.h has heen ngnrded ex & form of metion for lnjaries
gmpeﬂy for purpeoses of survival of actlons, see Hunt v. Authler, 23 Cnl!d I!l.
€ P.2d 912, 171 A.L.R. 1379 {1$40), it ls not deamed to he within the Tationale
of Inverse condemnmiion. Brandenburg v. Loa Angeles County Flood Control
Dist., 46 Cal. App.2d 208, 114 P20 14 m-u}.
it fen Fiscunslon in texi st 102-104 #
® Vater v. County of Glenn, 308 Pﬁd au (cal. App. 1957).
% Vater v, County of Glenn, 49 Cai2a 916, 323 P.24 £S5 (1558).

. t v, Side Mosquits Abatemient DIst, 165 Cal. App.2d 7, 335 P.2d 637
‘ lﬁ&& holding :‘:‘zuitl nﬁughﬁﬂ:a eat action for pfmé\amurlulw?n sf.ttod
B Sarcama 3. Tity ot Pamdsne TTE Car Aveid 51 cﬁ“iﬁu wiea (imn.

bu

gonceding that nnfsance theory is sppropriate in personal injury aotion
ing that o nulsance was pleaded i Baors st v Brate 110 G R A e

33 {1969} (sembila). @
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Thus, ¢ven befere Muskopf a person injured as a result of & ‘‘govern-
mental'’ activity of a public entity eould recover in tort, notwithstand-

- ing the immunity doctrine, if the injury resuled from a nuisance, The

significance of this ‘‘nuisance exception’’ stems from the fact that many
fort situntions invelving ordinary negligence, for which governmental
immunity would otherwisc be a eomplete defense, may reasonably be
construed as within the coneept of nuisance. For example, when county

employees through negligence obsenied a publie highway with smoke

from weed-burning operations, the court in a recent case found & basis
for liability in the Pablic Lisbility Aet of 1923;% but when mosquito’
abatement erews of a wosquito abatement distriet did substantially the
same thing, the ¢ourt, finding the Public Liability Act inapplicable to
such a district, affirmed lability on 2 noisance theory,?® Again, negli-
gent maintenance of & public rubbish dwnp iy such a way as to permit
fire to escape therefrom may be actionable either under the Public
Liability Aet,2® if applieable, or may ba regarded as an obstruetion to

.. the free nse of adjoining property which. interferes with its comfortable
enjoyment, and hence an actionable nuisance?¢ Bimilarly, ovdinary

negligence in the routine maintenance of a sewage or storm drainage
system will not support an aetion in inverse condenmation for resulting
property damage,?® but relief may be obtained nnder the Public Lia--
bility Aat,?" or where that statnte does not apply, in au action founded
on a nuisance theory.®d

In these and other cases, in other words, the courts have employed
the nuisance rationale as a teehnigue for retreating from governmental
nonlisbility for negligence®® Even the expresy statutory admonition
that “*Nothing which is done or maintained under the express anthority
of a statute can be decmed a nuisance’ 3 was effectively eliminated
as 8 barrier to this result by the simple expedient of holding that gen-
eral statutory authority to engage in the particular activity (as dis-
tinguished from explieit authority to ereate the nuisance itsel) would
not be construed to authovize the erestion of a nuisance.® The practical
consequence of the development of the ‘‘nuisance exception” was thus
to cut down the area of “‘governmental’’ imwmunity, Unfortunately, by
agsimilating ordinary negligence swithin the definition of a nuisance, a
*Teilhet v, County of Santa Clara, 149 Cal. App.2d 305, 308 1,24 356 (1987).

: AK“?E s‘;' East 5ide Mosgulto Abatement Dist, 168 Cal App.2d 7, 835 P.2d 627

| n

= sraon v, Uounty of Santa Crux, 174 Cal. App2a 1

also, Daborn v. C!tfv of Whittler, 103 Cal. App.2d §
Santu Crug, 172 Cal. App.2d 87, dﬁu

28 discussed in

1545} 3 Selby v,
. U7, Beusetr v,

&
the text &t 105-108 supra.
= See Knight v. City of Los Angeles, 2§ Cel.24 764, 160 P34 71
County of Sacramento, 133 Cal. App.2d 14, 294 P.2a4 508 (1956)
County of Ventora, 46 Cal.2d 278, 283 P.2d4 1 (1855).
®yulloy v. Bhary Park Sanitary Dist, 164 Cal. App.2d 438, 330 P.2d 44] (1353};
Ambrogini v. Allsal Sanitary Dist., 154 Cal. App.2d T2e, 51 d 38 (1987}
Kramer v. Clty of Los Angeles, 147 Cal. 663, 83 Pac. 234 (1906} Spangier v.
City & County of San Franclzeo, 54 Cui. 13, 33 Pac. 1031 L1383,
= iocord, Proager, Tonre 775 {2d ed. 196b).
»CaL, Civ. CopE § 3482, :
¥ Hassell v. City & County of San Franclsen, 31 Cal34 188, 79 P.3q 103t {1938;:
tht v. at Bide hfosquito Abatement diat, 168 Cal, App.2d 7, 235 P.2d 537
1958); Behr v. County of Santa Cruz, 172 Cal. App.2d 697, 342 P24 957
%;Egg. Ambroaint v. Alleal Sanitary Dist, 154 Cal P 2d 735, 317 P24 A3

@ |
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substantial degree of uncertainty and eonfusion was introduced inte
the law, thereby tending to invite unneeessary litigation.

. Relevant to the purposes of the present sindy is the predominance
of nuisance cases which Involve either sewage or storm drain systems,
or publie improvements which obsteuet natural watercourses and eause
flooding of property.? To the extent that the nuisance eoncept provides
sn auvxiliary remedy where inverse condemnation is insnffcient to
supply complete relief, these decisions appear to indieate 8 recurrent
and deep-seated judicial eonsensns us to the need for some deviee for
rendering justice in such cases. Water pollution, noxious odors, flood-
ing of property and the like are hazards of property ownership which
may be endurable in an econoryy founded upon private property if
legal redress is generally available; but where such interferences must
be borne by the injured person alone, the risk of disrupting or frus-
trativg the legitimate and desirable expectancies of property owner-
ship becomes so great as to demand the stronpest possible justifieation
for its existence.

In most such cases, however, intelligent planning and consecientious
performance of duty, with decont eonsideration for the welfare of
property owners, would permit public officers to minimize the risk, if
not eliminate it entirely. The ever-present problems of public health
and sanitstion are not significanily advanced toward solution by the
easy expedient of dumping raw sewage intg § nearby stream or into

an epen field. A desive for street improveniénts doasn’t justify the

obstruction of & natural watercourse with fill, therchy causing the
inundation of neighboring land, when an intelligent use of culverts
and drainage ditches conld aveid the diffieulty. Sound public adminis-
tration, iz other words, demands a reasonable degree of care in the
planning and mainienance of public improvements of this type which,
it not done carefully, threaten serious injury of a lasting nature. Sinee
the resulting fingneial burders, for the most part, are aveoidable, the
threat of liahility for nuwisance may be greatly reduced by, and thus
eonstitutes an incentive to, good government, _

The rationale here supgested admittedly is not explicated in any of
the reported cases. It seems eonsistent with the results reached, how-
ever; and at least may suggest certain realistic eonsiderations of sound
poliey which may justify somewhat different legislative treatment of
injuries resulting from public improvements and maintenance of con-
ditions on public property whick may affect surrounding property and
persons thereon, as compared to other types of torticus governmental
conduet. A similar distinetion already has motivated mueh of the exist-
ing egislation in California relating to governmental tort liability.®® To
treat the nuisance cases as simply irrational anomalies would, it is sab-
mitted, overlock potentiaily distinguishing poliey eonsiderations which
deserve careful exploration.

B Sea the cases cited in notes 3, 4, 7, 10, 11 and 12 zuprq.
¥ fHes the discussions In the texi of Public Llability Act at 43-5% supra; statotory
finblltisa in weed pbatement work at §3-65 supra; damagea resulting from publlc
mrﬁrsmﬁnt projecte 8t 75-97 supra. Compsre the stalutory lmraunitles from
y dlse

at 174-830 anpm.ﬂ\

a




§5.10 SUBSTANCHE OF 1983 ACT / 128

d. [§5.10} Nuisance 7

Clearly Govt € §815, constrired with the vest of the California Tort
—e-Claims Act, was intended to elimiaaiz any public entity Hability for
“damages on the mownd of eommon faw madsance. (Fhe right to specifie
relief to enjoin or aliate o noisance, howover, was expressly preserved,
Govt C §514; see §5. 13.} As the Sensts Jadicfary Commiltee pointed
oatl, “there 5 no section in this statite declaring that public entities
are Tiable for nuisance™; hence, any elatie to damages for nuisance will
have to be predicated on “the provisions relating o dangerous condi-
tions of public property ur . . sowe othior statnle that may be applicable
to the situation.” Senate | }‘1..131‘. 24, 1963, p 1887, Part V, Legislative
Committee Comment, §815

This legislative intent ma_;, 10t be mﬁru:y effective. The concept of
noisance as a basis for govornment tort Tiahili iy, :mLWHLstandmg the
immunity declting, ariginazed upder the inverse condemnation theory.
Sce §§1.20-1.21. To the extant that this theory ix recognized, nidsances
may still be actionable in inverse coademnation suits, af least for prop-
exty damage. Compare §1.21 .

‘Several nuisance decisions have predicated public entity Jiability on
proof of facts bringing the cave within the definition of a nuisance in
CC §3479. E.g., Vater v County of Glenn (1958) 49 C2d 813, 323 P2d 85;
Mercado v City of Pasadenz (1859 176 (42 28, 1 CR 134; Zeppi v
State {1859) 174 CA2d 484, 245 ¥2d 33; Mulloy o Sharp Park Sanitary
Dist, {1958) 164 CAZ4 438, 330 13d 441 Civil Code §3484 declares
that abatersent of 2 nuisance {which ix still permitted by the 1963
act--see Covi © §814) “does not prejudice the right of any person to
recover damnages for ity past exivtem‘e”- CC 183491 and 3501 authorize
a civ?l‘ﬁ‘c‘ﬁf}n as a nuisance remedy, Thus, although Govt C §813 was
intended to preclude nuisasce linhili ty except w hen provided by stat-
ute, it is not clear whether e §§347%, 3491, and 3501 are the necessar v
statutory exceplions.

The fact that these sections are gencral in Jangnage, ard do not
specifically refer to public entities, does not preclude their application
to such entities, because generally worded code sections are apphied
to governmental bodies if no impaivinent of sovercign powers would
result, Fioumoy v Stute {1982) 57 C24 497, 20 CR 627 (wwné,ful death
statute hold applicalie to pubm entities). However, in light of the
legislative fntent lo preclude musance liability unless provided by a
statute such as the specifio dangerous conditon statute, the sounder

.-'__!_
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view, it is submitted, would deny application of the Civil Code’s gen-
eral provisions and veguire public entitics” nufsance Hability to rest on
statutory lingnage mym.»i v aprhieable to public entitics. See Part 'V,
Law R{.-VL&IGM Commission Commend, §830

2. [§3.11] Other Cenera! Btatutory Provisions

It is mow clear that generel statutory Janguage is aﬂp..k sle to pub-
lic-entities, abyent legmldn ve intent to ihe contrary {compare $3.10),
unless application would substsutially jmpair thelr soversign powers.
Flourney v State (1803} 37 C2d 407, 20 CR 627, Thus, a possible source
of government tort Hability muy be found in gencral statutes imposing
liability on private persous in defined chcumstances. See, e.g., the dis-
cussion of Veh C 61715{} i §7.63,

Some provisivis of the Colilornin Tort Clehins Act vefer to other
enactments for the standard of liability, For example, public entities
are liable for failore 10 excrcise reasonable diligence to discharge a
mandatory duty imp(r;{:r{ by enactment Govt (‘ §815.6; sce §5.38, If
- plaintiff's injry is cansed by breach of a duly created by a statute,
charter provision, ordinance, oy regulation, this statutery Ilé'iblhlj may
be applicable. Sec §§5.38-5 40, Similaly, if logislative measures estab-
lish standards to which public u-a')lf,w(a mast confarm at the risk of
personal tort hahility, breach may he a basis of entity lability under

e

respondeal superior, Govt O 8815.2; see §§5.32-3.38.

3. 1§5.12} Contractual Liability Nat Affected

Governmental immunily {raditionally did not yreclude enforcement
by judgment of contract oi.ﬂ%auum of public entities that had con-
senterd to be sued, See §1.5. This policy has been continued by the
Californiz Tort Claims Act, which declayes that mtfu ng in its sub-

stantive provisions “aflecis liahility bascd on contract.” Govt C §814.

Apparently, a tortious act or emission lor which statutory immunity
is available {sce §§5.27.-5.30) Tty nonsthelass he actionahle if the facts
lend themselves io rleudnm and Prraoi on a veaognized contract theory,
For example, the et declares public entitics jmmune from liability
for an injury caused by misrepresentation by their employees. Govt
C $818.5; sce §§5.65-5.67. Bui, under $814, sueh misrepresentation is
actionable i€ it constitutes 5 hreach of contract, as well as a tort, since
the contractual remedy is still available. CL Sowza & McCue Constr,
Co. v Superior Court (1962} 57 C24 508, 20 CR 424, Eiunﬂarljr, the state
may be held liable, uotwithztunding an applicable tort immunity, for
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5.10 Nuisance Liability

The present sistus of nuisance concepts, as 3 basis of governmental
tort liabitity, is unceriain {or reasons natlined iy Govi Tort Luabiiity
530, However, cases decided since the eraciment of the Califoriiz Tort
Claime Act of 1643 have lmplicdly segarded wngisance law as still
available in actions sgainst pablic entities, alihough no opinion has been
found which undertalies & carclul snalvas of this bransh of the law.
See, e.g., Lombardy v Peter Kicwh Sons’ Co. {1908)Y 266 CAZD ...
72 CR 240 (nuisance lisbility denied on nierits); Granoue v Los Angeles

L1965) 231 CAZd 629, 42 CR 31 {availhbilily of nuisance remedy
affinned, but withoul disussion of bapact of the act) (altemnate
ground}.




