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Memorandum 69-99
Subject: Study 63 - Revisions of Evidence Code

Attached are two coples of a tentetive recommendation that consoli-
dates the following:
{1) The res ipsa loguitur tentative recommendation,

(2) The marital testimonial privilege provisions that were deleted

from the bill introduced at the 1969 legislature to avoid complicating

the psychotherapist-patient privilege recommendation.

(3) 'The group therapy porticn of the psychotherapist-patient
privilege recommendation and a new exception for the psychotherapist-
patient privilege. These apparently were unobjectionable portions of
the bill vetced by the Governor. The extension of the privilege portion
of the vetoed bill 1is not included.

We will deal with any comments we receive on res ipse logultur and
the marital testimonial privilege in separate memoranda.

Please mark any suggested editorial revisions on one copy of the
tentative recommendation and turn it in to the staff at the September
meeting.

Respectfully submitted,

John H. DeMoully
~ Executive Secretary
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WARNIBG: This tentative recommendation is being distributed so that
interested persons will be advised of the Commission's tentative con-
clusions and can meke their views known to the Commission. Any come
ments sent to the Commission will be considered when the Commission
determines what recommendation it will made to the California legis-
lature.

The Commission often substantially revises tentative recomrendations

as a result Of the comments it receives. Hence, This tentative recommenda-

tion 15 not necessarily the recommendation the Commission will submlt to

the legislature.




NOTE
This recommendation includes an explanatory Comment to each
section of the recommended legislation, The Comments are written
ag if the legislation were enacted since their peimary purpose is
to explain the law ag it wounld exist (if enncted} o those who will
have occasion to use it after it is in effect. = -
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LETTER OF TRANSMITTAL

The Evidence Code was enacted in 1965 upon recommendation of the
Iaw Revision Commission. Resolution Chapter 130 of the Statutes of
‘19695 directs the Commission to continue its study of the law relating
to evidence. Pursuant fo this directive, the Commission has undertaken
8 contimuing study of the Evidence Code to determine whether any sub-
stantive, technical, or clarifying changes are needed.

The Commission submitted recommendations for revisions in the

Evidence Code to the Legislature in 1967 and 1969. See Recommendation

Relating to the Evidence Code: HNumber l--Evidence Code Revisions, 8

Cal. L. Revision Comm'n Reports 101 (1967); Recommendation Relating to

the Evidence Code: HNumber 4--Revision of the Privileges Article, 9 Cal.

L. Revision Comm’'n Reports 501 (1969).

Most of the revisions recommended in 1967 were enacted, but one
section--relating to res ipsa logquitur--was deleted from the bill intro-
duced to0 effectuate the Commission's recommendation before the blill was
enacted. This section was deleted so that it could be given further
study. A4s & result of such study, the Commission has included in this
recompendation a provision dealing with res ipsa loguitur.

The revisions reccmmended in 1969 did not become law. The bill
introduced to effectuste the Commission's recommendation passed the
ILeglislature in amended form but was vetoed by the Gm.rernor. The Commission
has included in this recommendaticn the same provisions that were included
in the 1969 recommendation except for the provision to which the Governor

objected which is not included.
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TENTATIVE RECOMMENDATION
OF THE CALIFORNIA IAW REVISION COMMISSION
relating to
THE EVIDENCE CODE

Number 5 -- Revisions of the Bvidence Code

The Evidence Code was enacted in 1965 upon recommendstion of the
Eaw Revision Commission. The Iegislature has directed the Commission
te contime its study of the law of evidence. Pursuant to this directive
the Cormission has concluded that a mumber of substantive, technical, or

clarifying changes are needed in the Evidence Code.

RES IPSA IOGQUITUR

The Evidence Code divides rebuttable presumptions into two classi-
fications and explains the manner in which each class affects the fact-
finding process. See Evidence Code §§ 600-607. Although several specific
presumptions are listed and classified in the Evidence Code, the code does
not codify most of the presumptions found in California statutory and
decisional law; the Evidence Code contains primarily statutory presumptions
that were formerly found in the Code of Civil Procedure and a few common
law presumptions that were identified closely with those statutory presump-
tions. Unless classified by legislation enacted for that purpose, the
other presumptions will be classified by the courts as particular cases
arise in accordance with the classification scheme established by the code.

Thus, the Evidence Code does not contain any provisions dealing
directly with the doctrine of res ipsa loguitur. Because of the freguency
with which the decision of cases requires the application of this presump-

tion, however, the code should deal explicitly with it.
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Prior to the effective date of the Rvi-
dence Code, the California couris held that the doetrine of res ipsa
loquitur was an inference, not a presumption. But it was ‘‘a speeial
kind of inference’’ whose eﬁec was ‘‘somewhat akin to that of a pre-
sumption, '’ for if the facts giving rise to the doctrine were established,
the jury was reguired to find the defendant negligent unless be pro-
duced evidence to rebut the inference. Burr v. Sherwin Williame Co.,
42 Gal.2d 682, 268 P.2d 3041 (1954).

Under the Evidence Code, it seems clear that the doctrine of res
ipsa loguitur is actually a presumption, for its effect as stated in the
Bherwin Willioms case is precisely the effeet of a presumption under
the Ewvidence {ode when there has been no evidenee introdueed to
overcome the presumed fact. See Kvipence Cope §4 600, 604, 606, and
the Commenis thercto. It is uncertain, however, whether the doetrine
is a presumption affecting the barden of pmnf or & presumplion af-
fecting the burden of producing evidence.

Prior to the effective date of the Evidence Code, the doetrine of
res 1psz Joquiiur did nat shift the burden of proof, The cases con-
sidering the doetrine stated, however, that it required the adverse
party to come forward with evidence not merely sufficient to support
a finding that be was not negligent but sufficient to belanee the infer-
ence of negligence. See, e.g., Hardin v. San Jose City Linss, Inc., 41
Cal.2d 432, 437, 260 P.2d 63, 65 (1958). Tf such stataments merely
meant that the trier of fact was to follow its usual procedure iu
balanecing conflieting evidence—<.e., the party with the barden of proot
wing on the issne If the inference "of negligence arising from the i
dence in bis favor prependerates in eonvincing force, but tha adverse
party wing if it does not—then res ipea loguitor in the Californda
cases has been what the Evidence Code deseribes &5 a presumption af
fecting the burden ¢f producing evidesce. If;such statements meant,
however, that the trier of fact muost in some manner. weigh the con.
vinging force of the adverse party’s evidence of his freedom from

negligence againgt the legal reguirement that neghgence be found,
then the doctring of res ipsa Joguitur represented a specific applmaunn
of the former rule {repudiated by the Evidence Code) that a pre-
samption is “‘evidenece’ to be weighed apainst the conflieting evidence.
See the Comment to Bvinence Cobs § 800.

The doctrine of res ipss loguitur, therefore, should be classified as ‘

#-pregomption affecting the burden of produecing evidenes in order to
eliminate any uncertainties concerning the marmer in which it will
funetion under the Bvidence Code. Such a classification will also elim-
inate any vestiges of the presumption-is-evidense doctrine that may
now inhere in it. The resalt will be that, as under prior law, the
finding of negligenee is required when the faets giving rise to the
deetrine have heen eatablished unless the adverse party comes forward
with contrary evidenee. If contrary evidence is predueed, the trier of
fact will then be required to weigh the conflicting wadem::e———daeiding
for the party relying on the doctrine if the inference of negligence
preponderates in convineing foree, and Jeciding for the adverse party
if 1t does not.




This classification pecords with the purposé of the doetrine. Like
other presumptious affecting the burden of producing evidence, it
is based on an underlying logieal inference; and ‘‘evidence of the
nonexistence of the presumed fact . . | s so much more readily avail-
able to the party against whom the presuinption operates that he 18
not permitted to argue that the presumed fact does not exist unless
Ige is willing to produce such evidenee '’ Comment to Evivencr Cobg

603,

The requirement of the prier law that, upon reguest, an instruction
be given on the effect of res ipsa loquitur is uot inconsistent with the
Evidence Code aod shonld be retained, See Bischoff v, N ewby’s Tire
Service, 166 Cal. App.2d 563, 833 P.2d 44 (1958); 36 Car. Jup2d
Negligence § 340 at 79 {1957},




MARITAL PRIVILEGE -

Privilege not to be called in eivil action

Ex'idgnce Cnde Seetion 971 provides that 1 married person whose
Epouse 15 2 party to a proceeding has a privilege not #o be called ag 2
witness by any adverse party unfess the witness spouse consents ar
the adverse party has no knowiedge of the marriage. A viclation of
the privilege oecurs as soon as the married persen is eriled as a witness
and before any claim of privilege or objection is made, This privilege
is in addition to the privilege of a married persont naf fo fesiify against
his spouse (Evidence Code Section 970).

In a multi-party action, the privilege of a married person not to be
ealled as 4 witness may have nodesirable consequences, The privilege
not to be ealled apparently permits the married person to refuse to
take the stand even though the testimony sought would relate to a part
of thle rase totally unecennected with his spouse. As worded, the privi-
fege is unconditional ; it is viclated by calling the married persch 23 &
witness whether or not the testimony will be *“against’” his spouse.

Edwin A. Heafey, Jr., has stated the problem as follows:

For example, if a plaintiff has caiises of action againgt 4 and B
but.sues A alone, neither privilege can prevent the plaintiff from
calling Mrs. B as a witness and obtaining her testimony on mat-

ters that are relevant to the cause of action against 4 and do
not adversely affect B, However, if plaintiff joins 4 and B in the
same aetion and wants to call Mrs. B for the same testimony, he
presumably ean be prevented from calling her by her privilege
not fo be called as a witness by n party adverse to her spouse . . .
and from questioning her by her prividge not te festify against
her spouse , . . .2

The privilege vot to be called as » wiiness also may lead to enm-
plications where both spouses are partics 1o the proeceding. Whers an
acticn is defended or prosecuted by a married person for the ““im-
mediate benefit’”’ of his sponse or of himself and his spouse, Evidence
Code Seetion 973(b) provides that cither spouse may he required to
teatify against the other. Evidenes Code Seetion 972(a} provides that
either spoyse may be required to testify In litigation between the
spouses. Thus. the privilege not to be ealled and the privilege not to
teatify against the other spouse are not available in most eases in which
both spouses are parties.® ¥owever, where the sponses are co-plaintiffs
or co-defendants and the action of each is not considered to be for the
“immediate benefit'’ of the other spouse under Evidence Code Sec.
tion 973(b), apparently neither spouse ean be called as an adverse
witness under Evidence Code Section 776 even for testimony solely
relating to that spouse’s individual case® Moreover, the adverse party
apparently cannot ¢ven notice or take the deposition of either of the
spouses, for the noticing of a deposition might be a violation of the
privilege ®

H the privilege of a spouse not to be called as a witness were lim-
ited to criminal cases® the significant problems identified by Mr.
Heafey would be avoided without defeating the basic purpose of the
privilege. A witness in a civil ease could still claim the privilege not to
teatify aguinst bis spouse. An adverse party, however, would then be
able to call the spouse of a party to the action to obtain testimony that
is not ‘‘aszainat’’ the party spouse. Accordingly, the Commission ree-
ommends that Seetion 971 be amended to Jimit the privilepe provided
in that section te erirminal cases.

s
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Waiver of privilege

Seetion 973(a) provides that a married erson who i i
pmceec‘{mg to which his spouse is a party, nx]? who teﬁftifx‘eg:£= ;glgiess:n hiz
Spouse il any proceeding, does noi have a privilege under Section 970
(pr:wlege not to be ealled) or 971 ¢ privilege not to testify against
:}1])011]:55) in the proceeding m which the testimony is given. This section
. a.{z)-]tlies.he amended to clarify the rule in litigation involving multiple

In multi-party litigation, a non-party spouse may be called us
witnesy by a party who is not adverse to the party spouse. In this
sxtuatmz‘a. the witness spouse has no privilege to refuse to testify unless
the testimony Is ““against’” the party spouse; vet after the witness
spouse has testified, all marital testimonial privileges-—including the
privilege not to testify against the puarty sponse—are waived. dc?spite
the faet that the waiver conld not ceeur if the claim apainst the party
spouse were litignted in a separate action. Thus, the Evidence Code
Iztgrglly provides that the witness spouse ean be eompelled to waive the
privilege.” The problem stems from the breadth of the waiver provision
in Section 973( a). The section should be amended to provide for waiver
only when the witness spouse testifies for or against the party spouse.

+ For further discussion, see 8 Car, L. Revision Comu's Reeortd 1314 (19687},

*Headky, CALIFOBNIA TRIAL OrsEorions § 40.2 at 314 (Cal Cont. Bd. Bar 1967},
'Smlga%m. CALIFORNIA TRIAL Onsscrions § 39.18 ot 308 (Cal. Cont. Ed. Bar

"‘{A]ilnw:mg g DAriy spouse o use the privilege to ayoid giving testimony that
would affect only his geparate rights and Fabilities seems to extend the privi-
lege beyond its wnderlying purpose of protecting the marital relutinmship.”
Hearry, CALIFORNTA TriAL OnJEcTiONS § 408 at 317 (Cal Cont. Ed. Bar

1987}.

sia. § 40.10 at BiY.

* Apparently this m-ivﬂege was pot recognized in eivil cases before adoption of the
Evidence Code, Under former Penal Code Section 1822 ( aled Cal. Stats.
1065, Ch, 296, p. 1369, {1145). neither a husband nor & was competent
to testify against the other iz a criminal action exeept with the consent of
both. However, this section was construed by the courts to confer a walvable
privilege rather than {o impose an shsolute bor: the witnpera spouse was ofben
forced to take the stamd Lulo.. . .il0l o e pasvaege, Hes People v, o,
94 Cal. App.2d BOL, 210 P.53 563 (16407 ; Pedpie v. Moore, 111 Cal App. 682,
205 Pac. 1 (1931). Altho h it was said to immproper for a distriet aitor-
ney to call  defendant’s wife in order to foree the defendent to invoke the
testimoninl privilege in frent of the jury, such conduct wes normally held to be
harmless error. Ses Peopls v. Ward, 50 Cal2d 702, 828 P23 777 (1088). Thus,
he prindiege 1A o b el ¥ necessery in CPAGINNL ChBEE IO AV t’nm
dicial effect of the prosecation’s eeiling the spouse as a witness snd ¥
forelng dim to nesert the privilega in the presence of the jury,




PSYCHOTHERAPIST-PATIENT PRIVILEGE

Group therapy

Bection 1012 defines a ”ﬁonﬁdentﬂﬂ eommunication between pa-
tient and psychotherapist’™ to inelude:

_ information . . . transmitted between a patient and his psyeho-
therapist in the course of that relationship and in confidence by a
meang which, so far as the patient is aware, discloses the informa-
tion to no third persons other tham . . . those to whom disclosure
is reasonably necessary for . . . the accomplishment of the purpose
of the eonsultation or examination.

Altheugh “persons . . . to whom diselosure is reasonably necessary for
-+ - the aceomplishment of the purpose of the consultation’ would seem
to include other patients present at group therapy treatment, the
langnage might be narrowly construed to make information disclosed
at & group therapy session not privileged.

In the light of the frequent use of group therapy for the treatment
of emotional and mental problems, it is important that this form of
treatment be covered by the psyehotherapist-patient privilege. The peol-
iey considerations underlying the privilege dictate that it encompass
eommunications made in the course of group therapy. Psychotherapy,
ineluding group therapy, reguires the candid revelation of matiers that
not only are intimate and embarrassing, but also possibly harmful or
prejudieial to the patient’s interests, The Commission has been advised
that persons in need of treatment sometimes refuse group therapy
treatment because the psychotherapist canndt :assure the patient that
the confidentiality of his cormmunications will be preserved.

The Commission, therefore, recommends that Seection 1012 be
amended to make clear that the psyehotherapist-patient privilege pro-
tects against diselosure of communientions made doring group therapy.
It should be noted that, if Section 1012 were sp smended, the general
restrictions embodied in Section 1012 would apply to group therapy.
Thus, communications made in the course of group therapy would be
within the privilege only if they are made “‘In confidence’ and “'by a
means which . . . discloses the information to no third persons other
than those . . . t¢ whom diselosure is reasonably necessary for . . . the
mcozdnpl'ishment of the purpose for which the psychotherapist is con.
gulted.’
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Exception for child who is vietim of crime

Evidence Code Section 1014 provides that a patient has, under
certaln conditions, "a privilege to refuse to disclose, and to prevent
another from disclosing, a confidential communication between patient
and psychotherapist . . . ." However, this section is subject to several
exceptions based upon the general policy consideration that the publie's
interest in the disclosure of certzin information outweighs the patient's
interest in the confidentiality of these communications. See Evidence
Code §§ 1016-1026. For example, Evidence Code Section 102k provides that:

There is no privilege . . . if the psychotherapist has

reasonable cause to believe that the patient is in such

mental or emotional condition as to be dangerous to himself

or to the person or property of another amd that disclosure

. of the communication is necessary to prevent the threatened

danger.
In this case the publie’'s interest in preventing harm to the patient and to
others outwelghs the patient’'s interest in keeping such information
confidential, so the patient cannot invoke the privilege.

The Commission recommends the addition of a section to the
peycthotheraplet-patient privilege article to establish an analogous exception
when the psychotherapist has reasonable cause to believe that a child
patient has been the victim of a crime and disclosure of the communication
1s sought in a proceeding in which the commission of such crime is a subject
of inquiry. Under these clrcumstances, the Commission believes that
facilitation of the prosecution of persons who perpetrate crimes upon
children outweighs any inhibiticn of the psychotheraplst-patient relation-
ship which might resull from the possibility of disclosure of the patient’'s

communications.



RECOMMENDED IEGISLATION

The Commiasion’s recommendations would be effectuated by the en-
actment of the following measure:

An act b0 amend Sections 971, 973, and 1012 of, and to add

Section: 646 and 1027 to ithe Evidence Code, relating

to evidence,

The people of the State of Californis do enact a3 follows:

Evidence Code Section 546 {new)

]
fﬂmmou 1. Seetion 646 is added to the Evidenee Code, to {
re : :
646, The judicial doctrine of ves ipsa loquitur is a pre- !
sumption affecting the burden of producing evidence. If the !
party against whom the presumption operafes introduces evi- ,
dence whiech would support & finding that he was not negli- ;
gent, the eourt may, and on reguesi shall, justruet the jury
as to any inference that it may dedw from such evidence and
the facts that give rise to the presumption.-




Comment. Bection 648 Is designed to elarily the manner in which the
doetrine of res ipsa loguitur funetions under the provisions of the
Bviderce Code relating to presumptions,

The dootrine of res ipsa loguitur, as develeped by the California
courts, is applicable in an action to recover damages for negligence
when the plaintiff establishes three ronditions:

(1) the accident must be of & kind which ordinarily does not
oeenr in the shsenee of someone’s negligence; (2) it must be
caused by an apency or instrumentality within the execlusive
eontrol of the defendant; (3} it must not have been due to any
voluntary action or contribution on the part of the plaintiff.”’
[¥barra v, Spangard, 25 Cal2d 486, 480, 154 P.24 687, 689
{1944).] .

Seetion 646 provides that the doctrine of res ipsa loguitur is a pre-
sumption affecting the burden of produeing evidenee. Therefore, when
the plaintif has established the three conditions that give rise to the
doetrine, the jury iz regoived to find the defendant nepligent unless
he comes forward with evidence that would support a finding that he
exercised due cave. Evinence Cope § 604 Tnder the California cases,
such evidenee must show either that a specific eanse for the aceident
existed for which the defendant was not responsible or that the de-
fendant exercised due care in all respoects wherein his failure to do so
could have caused the aceident. See, o.g., TRerman v. Providence Hosp,,
31 Cal.2d 2090, 295, 188 P23 12, 15 {1847). ¥ evidenee is produced
that would support a finding that the defendant exercised due care,
the presumptive effect of the doctrine vanishes. However, the jury
may stil be able to draw an inference of neglipence from the facts
that gave rise to the presumption. See BvipExce Cobk § 604 and the
Compment thereto. Tn rare cases, the defendant may produce such eon-
clasive evidence that the inference of negligenee is dispelled &z a mat-
ter of law. Hee, ag., Leonard v. Watsonville Community Hesp., 47

‘el 2d 509, 305 P.2d 36 (18563, Bul, except in sueh a ease, the {acts
riving rise te the doetrine will support an inference of negligenee
even after its prespmptive effect has disappeared.

To assist the jury in the performanee of its faetfinding function, the
court may instruct that the facts that give rise to res ipsa loguitur are
themselves circumstantial evidesce of the defendant’s negligence from
which the jury can infer that he failed to exercise due care. Sesiion
645 reguires the eoort to give such an instruction when a party so
requesis. Whether the jury should draw the inference will depend on
whether the jury belicves that the probative foree of the cirenmstantial
and other evidonce of the defendant’s negligenee execeds the probative
foree of the contrary evidence and, therefore. that it is more likely
than not that the defendant was negligent.

At times the doetrine of res ipsa loguitar will eoincide k& particu-
lar case with another presumaption or with anosther rule of law that re-
gquires the defendant to discharge the borden of proof on the issue.
See Prosser, Res Tpse Loguitur o Califsorwia, 37 Car. 1. Bev. 183
{1540}, Tn such eases the defendant will have the burden of proof on
issnes where res ipsa loguitur. appears to apply. Bot because of the
allocation of the burden of proof to the defendant, the doetrine of Tes




ipsa loguitur will serve no function in the disposition of the case.
However, the facts that would give rise to the doetrine may neverthe-
less be used as circumstantial evidevee tending to rebut the evidenee
produced by the party with the burden of proof.

For example, a bailee who has received undamaged goods aud re-
turns damaged goods has the burden of proving that the damage was
not eaused by his neglipence nnless the damege resolted from a fire.
See discussion in Bedfoot v. J. T. Jenkins "o, 138 Cal. App.2d 108,
112, 201 P.2d 134, 135 (1955). Bee Cow, Cope § 7403 (1) (k). Where
the defendant is a bailee, proof of the elements of res ipsa loguitur in
regaril te an accident darmaging the bailed goods while they were in
the defendant’s possession places the burden of proof—not merely the
burden of prodneing evidence--on the defendant, When the defendant
has produced evidence of his exercise of care in regard fo the bailed
goulls, the facts that woulld give rise to the doetrine of res ipsa loguitor
may be weighed against the evidence produced by the defendant in
determining whether it is more likely than uot that the goods were
damaged without fault on the part of the hailee. But beeause the bailee
has both the burden of producing evidence and the burden of proving
that the damage was ot caused by his negligenee, the presumption of
negligenee arising from res ipsa loguitur cannot have any effect on the
proceeding.

Effect of the Faslure of the Platntiff to Establish Al the Preltminary
Facts That Give Bise to the Presumption

The fact that the plaintiff fails to establish all of the facts giving
rize to the res ipsa presumptien does not necessarily mesn that he has
not produeed sufficient evidence of negligence to sustain 2 jury finding
in bis favor. The requiremeunts of res ipsa loquitur arve merely those
that must be met fo give rise to 2 compelled conelnsion {[or presemp-
tion) of negligence in the absenee of contrary evidence. An inferenece
of negligence may well be warranted from al of the evidence in the
case even though the plaintiff fails to establish all the elements of res
tpsa loguitur. See Prosser, Res fpse Loguitur: A Ruply fo Professor
Carpenter, 10 So. Car. L. Rev, 439 (1937}, In appropriate cases, there-
fore, the jury may be instrueted that, even thouph it does not find
that the facts giving rise to the presamption have been proved by a
preponderance of the evidence, it may nevertheless find the defendant
negligent if It coneludes from a eonsideration of all the evidencs that
it is more likely than not that the defendant was negligent. Such an
instruction would be appropriate, for example, in a ease where there
was evidence of the defendant’s nepligence apart from the evidence
going to the elements of the res ipsa loguitur doetrine.

Ezamples of Operation of Res I'psa Loguitur Presumption

The doctrine of res ipse loguitur may be applicable to a case under
four varying sets of circumstances:

(1) Where the facts giving rise to the doctrine are established as a
matter of law (by the pleadings, by stipulation, by pretrial order, or
by some other means) and there is no evidenee sufficient to sustain a
finding that the defendant was not negligent.




{2} Where the facts giving rise to the doetrine are esteblished as a
matter of law, but there is evidence sufficient to sustain a finding of
some cause for the aceident other than the defendant’s negligenee or
evidence of the defendant’s exercise of due earve,

(3) Where the defendant introduces evidence tending to show the
nonexistence of the essential conditions of the doctrine but does not
infroduce evidence to rebut the presumption.

{4) Where the defendant introdnces evidence to contest both the
conditions of the deetrine and the conclusion that his negligence cansed
the aecidsnt,

Bet fortk below is an explanation of the manner in which Bection
646 funetions in each of these situations.

Basic facts established as a maeticr of low; no vredutiol evidence. If
the basie facts that give rise to ithe presumption are established as a
matter of law (by the pleadings, by stipulation, by pretrial order, ete.},
the presumption requires that the jury find that the defendant was
neglizent unless and until evidence is introduced sufficient to sustain
a finding either that the accident resuited from some cause other than
the defendant’s negligence or that he exercised due care in all possible
respects wherein he might have been negligent. When the defendant
fails to introduce such evidemee, the court must simply instruet the
jury that it is required to find that the defendant was negligent.

For example, if a plaintiff antomohile passenger sues the driver for
injuries sustained in an accident, the defendanti may determine not to
contest the fact that the aceident was of a type that ordinarily does
not occeur unless the driver was neglirent. Moreover, the defendant
may introduce no evidenee that he exercised due care in the driving
of the auiomobile. Tustead, the defendant may rest his defense solely
on the ground that the plaintiff was a guest and not a paying passen-
ger. In this case, the conrt should instruet thé jury that it must assume
- that the defendant was negligent. Of. Phillips v. Noble, 50 Cal2d 163,
323 P.2d 385 (1958 ; Fiske v. Walkie, 67 Cal. App.2d 440, 154 P.2d
725 (1945).

Basic facts established as matier of law; evidence sntroduced o rebut
presumption. Where the faets giving rise to the doctrine are estab-
lished as a matter of law but the defendant has introduced evidence
either of his due care or of a cause for the aceident other than his
nepligence, the presumptive effect of the doetrine vanishes, In most
cases, however, the basie facts will still gupport an inference that the
defendant’s negligence caused the accident. In this situation fthe eourt
may instruet the jury that it may infer from the established facts that
negligence on the part of the defendant was 2 proximate cause of the
accideni. The court is reguired to give such an instruction when re-
gnested. The instroetion should make it clear, however, that the juory
should draw the inference only if, after weighing the clrenmstantial
evidence of noghigence together with all of the other evidence in the
ease, it beliovey that it is more likely than not that the acecident was
caused by the defendant’s negligenee.

Basic facts contested; no rebwital evidence. The defendant may
attack only the elements of the doetrine. Mis purpose in doing so would
ke to prevent the application of the doetrine. In this situation, the court
cannot determine whether the doctrine is applicable or not because the




basie facts that give rise to the doeirine must be deterinined by the
jury. Therefore, the court must give an instruetion ou what lias become
known as conditienal res ipsa Jognitur,

Where the basie facts are contosted by evidenee, bul there is no ve-
buttal evidence, the vourt shonld instruct the jury that, if it finds that
the basic facts have been established by a prepunderance of the evi-
dence, then it must also find that the defendant was negligent.

Basic facts contesfed; evidence introduced to rebut presumplion.
The defendant may intrednece evidence that both attacks the basie
facts that underlie the doetrine of res ipsa loquitur and tends to show
that the accident was not caused hy his failure to exereise due care,
Beoduse of the evidence contesting the presumed conclusion of negli-
gence, the presumptive effect of the doetrine vanishes, and the greatest
effect the doctrine ean have in the cese is to support an inference that
the aceident resubted from the defendant’s negligence,

In this situation, the court should instruet the jury that, if it finds
that the basic facts have been established by a preponderance of the
evidence, then it may infer from those facty that the aeeident was
caused because the defendant was negligent. The jury should draw the
inferenee, however, only if it believes after weighing all of the evidence
that it is more likely than not that the defendant was neglizent and
the accident setually resulted from his negligence,

—_—f~




Evidence Code Section 971 {amended)

Sucpesr L., Section 971 of the Evidence Code is amended
to read:

971 Exeepr as otherwise provided by statute, 2 married
person. whose spouse is a pesty te & defendont im ¢ criminal
proceeding has a privilege not to be called as a witness by an
adverse perty to that procesding without the prior express
consent of the spouse having the privilege snder this section
unless the party calling the spouse does so in good faith with-
vat knowledse of the marital relationship.

Comment, Socctien 971 is amended io preclude the assertion by a
married person of a privilege not to be called as a witness in a civil
proceeding, As to any proceeding to which his spouse was a party, the
former wording of Seetion 971 appeared to sutherize a married person
to refuse to take the stand when valled by & party adverse to his spouse
ever In multi-party litigation where the testimony sought related to a
part of the case wholly uneonneeted with the party spounse. See Hearwy,
CavmworNia TriaL Ossscrions § 40.2 at 814 (Cal. Cont, Ed. Bar 1967).
Apparently the adverse party conid net even notice or take depositions
from the nom-puarty spouse, for the notieing of a depesition might be
held te be a violation of the privilege. 7d. § 40,10 at 317,

Elimination of the privilege not to be called in a eivil proceeding
does not necessarily mean that 2 non-party spouse must testify at the
proceeding, The privilege not fo testify against one’s spouse in any pro-
eeeding (Section 370) and the privilege for confidential marital com-
munications (Seetion 330) are availuble in a civil proceeding. The only
change is that an adverse party may eall a non-party spouse to the stand
in a civil cage and may demonstrate that the testimony songht to be
elicited is not testimony ‘‘apainst™ the partywspouse. In such a case, the
non-party spouse should be required to testify. If the testimony would
be “‘against’’ the party spouse, the witness spouse may claim the privi-
lege not to testify given by Seetion 970
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Evidence Code Section 972 {amended)

Sue. 3 Sectiorn 973 of the Evidenee Code i nmended to
read: :

973, {a% Unless crroncously cotapelled fo do so, 4 married
Person Who testifies in o preoeceding to which his spouse o &
party or whe testifies for or aguinst his spouse in any pro-
ceeding ¢ does not have a privileee under this article in the
proceeding in which such tostimony is given.

(b} There is no privileze under this artiele n a eivil pro-
eeeding brought or defrmded by « marrind versem for the jm-
mediate benefit of bis spouse or of himsel? and his SpOuse.

Comment. Suldivision (a) of Sszation 073 is atmeuded to eliminate

& problen that arese in litigation mvolving more than {wo partics. In
multi-party civil litigation, if a married persen is ealled as a witness
by a party other than his spouse in an action to which his spouse is
a party, the winess spouse has no privilege not to be called and has
no privilege to refuse to testify unliss the teatimony is “‘against’ the
party spouse. Yet, under the former wording of the seetion, after the
witness spouse testified in the procecding, all marital testimonial privi-
leges-—ineluding the privilege not to testify againat the party spouse——
were waived. The section is amended to provide for waiver only when
the witness spouse testifies *“for’’ or “‘against’’ the party spouse.
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Evidence Code Section 1012 {amended)

Buc, 4. Sectiom 1012 of the Evidence Code 18 amended to
read:

1012 As used in this article, “‘confidential communication
between palient and psvehotherapist’’ means information, in-
eluding information obtained by an examination of the patient,
transmitted between a patient and his psyehotherapist in the
eourse of thut relationship and in confidence by 2 mesns which,

so far as the patient iIs eware, discloses the information to no
third persons other than those who are present to further the
interest of the potient in the consuliation es cxardmation , -
cluding other pationts pressnt at joint therapy, or those to
whom disclesure is reasonably necessary for the transmission
of the information or the accomplishment of the purpose of
the espulintion ov sxipdaatien Tor wiieh fie psychotherapisi
is consulfed , and inchades o dizcposis made and the advice
given by the psychotherapist in the eourse of that relution-
slip.

Comment, Section 1012 is smended to add “inclading ether patients
prasent at joint therapy ' in order to foreeiose the possibility that the
section would be construed not to embrace marriome counseling, family
egunseling, and other forms of greap therapy, Tiowever, i should be
noted that eommunieations made ip the enurse of Joint therapy are
within the privilege only if they are made in confidence™ and by a
means which . . . discloses the information e ne third persons other
than those . . . to whom disclosure i3 reasonably necessary for . . the
aceomplishment of the purpose for which the psvehetherapist is con-
sulted.”” The making of o conrunicniion that meets these two reqguire-
menis in the eourse of joing therapy would net ameunt to a waiver of
the privilege. Ree Evidenee Oode Section 11%{c¢ and (4).

The other amendments are tochnieal and sonfernt the Ianounge of
Seetion 1012 to that of Sectiom 992, the comparable section relating
to the physician-patient privilege. Deletivn of the words ““or examing-
tion’’ makes po substantive change sines “‘eonsuitation™ is bread
enough to cover an examination. See Scetion 992, Sgbstitution of “‘for
which the psyehotherapist ks consnlted’ for ““of the consultation or
examination'’ adopls the broader language wsed in subdivisiun (d)
of Section 312 and in Section 992
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Evldence Code Section 1027 {new)

[ o]

Sio. Bt . Section 1027 i» added to the Lvidence Code, to
read: ' )

1027, There is io privilere under this arliele if:

{&) The patient is a child under the ago of 16; ]

(b} The psyehatherapist has reesonanble cause o believe that
the patient Iias been the vietim of a rriree;

{e} The eomuunication relates 1o sueh erime; and

(d) Disclosure of the ecnnnunication s sought in a proeced-

ing in whieh the eomuission of sueh erime is 8 subject of

inguiry. :

Comment, Seclion 1027 provides an exception to tha psychothera-
pist-patient privilege that is analogous to the exceplion yprovided by
Sectlon 1024 {patient dangerons to himscil or others}. The cxception
provided by Section 1027 is necessary to permit court disclosure of
eoinmunications (o a psyehotherapist by a ehild wlho has been the vie.
tim of a erime (such as child abuse) m a proceeding in which the
commission of such erime is a subjeet of inquiry. Scetion 1027 is sub-
stantially the same as subdivision 3 of Section 4508 of the New York
Civil Practice Law (privilege aceorded client of “‘ecrtifind soeial
worker"'). Although the exception provided by Section 10327 might in-
hibit the relationship between the paticnt and his psyehotherapist to
a limited extent, it is esscntial that appropriste getion be taken if the
psyehotherapist beeomes convineed during the eourse of treatment that
the patient is the vietim of a erimz and the patient refuses to permit
the psychotherapist to make the disclosure necessary tc the success-
ful prosecution of the perpetrator of the crime,
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