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#52,30 8/21/69

Memorandum 69-89

Subject: Study 52.30 - Sovereign Immunity (Plan or Design Immunity)

You have previously received the consclidated recommendation relating to
sovereign immunity. Contained therein at psges 6-18 and 47-49 {(and 78) is
the portion of the recommendation relating to the plan or design immunity that
wag distributed for comment. Attached to this rmemcrandum are complete copies
of the comments received (see Exhibits I-X); the memcrandum iteelf summarizes
the issues that the Commission has previously considered and discusses the few
new points raised.

Predictably, those associated with public entities for the most part
oppose any weakening of the present immunity. (See Exhibits II, VII, VIII,
and X.) However, the staff does not believe that any new arguments in support
of thils oppeosition heve been presented. The basic lssue is simply tc what
extent should legislative discretion be permitted to be reviewed by the courts,
The entities' answer is--not at all. They do not believe that Section 835.L
(which permits a defense bgsed on the reascnableness of the entities' action
or inaction in remedyling an alleged dangerous condition) offers them adequate
protection, and more basically they do not apparently belileve that the issues
should even be subject to Judicial review. (See, e.g., Bxhibit II.) 1In
short, they desire absolute legislative discretion in this srea. For the
most part, their letters reflect & concern about the additional cost that the
change would meke. Nevertheless, none of the entities indicate what their
pre-1963 experience was (before which point, cities, counties, and school
districts were liable for dangerocus conditions of their property aﬁd had
neither the plan or design immunity nor a defense analogous to that permitted
by Section 835.4). Nor do they justify their unique position with respect
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to improvements such as schools, office buildings, and similar facilities,
where a private person similarly situeted enjoys no comparable shield from
liabllity. With respect to roads, the staff feels the entitiles under-
estimste thelr ability to take corrective measures short of replacement
and the two-edged nature of an obviously dangerous condition, such as a
three-lane highwey or winding, twisting, narrow mountain road. Finally,
several writers fsll to recognize that liability masy exist on an inverse
condemnation theory without regard to the plan or design immunity.

The bulk of the letters received come from public entities; however,
some support for the recommendation was received. See the letters from
the Committee on Administration of Justice of the Bar Assoclation of San
Francisco (Exhibit I) and from William T. Ivey (a member of a firm generally
representing personal injury plaintiffs) (Exhibit IV).

Turning to more specific problems, two commentators suggest that the
determination whether the plan or design immunity is applicaeble in a given
situation should be made by the jury, rather then the court. (See Exhibits
V and VII.) Somewhat surprisingly, this suggestion comes from representa-
tives of public entities, and the staff wonders whether these gentlemen
fully sppreciated the fact that, while the recommendation would require the
court to determine whether the immunity spplied and in so¢o doing would make
g finding that a dangerous condition existed, the jury would also have to be
persuaded independently that & dangerous condition existed. In effect,
then, the entity would have two chances at avoiding liebility on the basic
issue in the case. The present law requires the court to determine whether
the lmmunity exists and it would seem appropriste, therefore, for the court
to continue to make this determinetlon. In this regard, the comments of

Justice Friedman, noting the extreme difficulties encountered by juries in
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applying statutory concepts take an added significance. (See Exhibit IV.)
The staff recommends that no change 1n this aspect of the recommendaticn

be made.
Others raise them, but Mr. Root, a Benior Counsel with the Department

of Employment, best summsrizes some problems concerning the reference of

the section to "injuries . . . which demonstrated that the plan or design
resulted in the existence of a dangerous condition." Hie comments are as
follows:

With respect to Recommendation Number 11 relating to plan or design
immunity, several questions are presented &s to the Commission's
intent concerning the interpretation of "other juries" and "such
injuries™ in paragraphs (2) and (3) of subdivision {(b) of Section
830.6 of the Government Code. Existing Section 810.8 defines the
term "injury". Section 13 of the Government Code provides that the
singular includes the plural, and the plural the singular. The
proposed draft uses the plural, not the singular. TIs the plural
usage deliberate and intended by the Commission to overcome the
general rule of Section 13 that the plural includes the singular?
Is a single injury prior to a plaintiff's injury sufficient to
permit a trial court finding that "other injuries" had occurred,

or must the trial court find that at least 2 "other injuries" had
occurred?

A problem appears alsc to be presented with respect to gpplication

to injuries ceccurring prior to the effective date of the legislaticn.
Must an injury in order to be included in "other injuries" have
occurred on or after the effective date of the proposal, when enacted,
or does an injury qualify for inclusion in "other injuries" if it has
oceurred prior to the effective date of the legislation?

Finally, can an injury quelify for inclusion in "other injuries"”
vhere a plalntiff proves that it occurred as the result of an
identical plan or design approved by one public entity and became
known to a different public entity after the latter approved the
identical plan or design for the particular fecility at which the
later injury occurred on which the plaintiff's cause of actiocn is
based?

In the absence of clarifying change in the language of the proposed
draft of the Commission, or at least an expression of the Commis-
sion's intent, we belleve that each of the foregoing three questions
may arise in litigetion under the proposal.

Cn the first question, successive or numerous injuries following
a single injury would appear to reinforce a plaintiff’'s case. However,
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at what point does & plaintiff know that his injury is no longer
an "other injury" and immunize--when he is the second injured
person-~-or the third--or the fourth? Is the line left to the
varying discretion of the trial court? It will surely be force-
fully argued that only the first unfortunate injured person is
confronted by immunity, and that his successors mey overcome

the immunity under the proposal. If this is the result intended,
we suggest the Commission consider use of a singular ("other
injury" and "such injury") in the proposed draft, accompained by
a discussion of the Commission's intent.

On the second question, we believe it can be argued that injuries
prior to the effective date of the proposal, when enacted, are
entecedent facts or conditions which are not themselves the basis
for the plaintiff’s cause of action arising from his injury
occurring on or after the effective date of the legislation.
Assuming that no corrective action had been taken by the public
entity directly involved in the Csbell case, would the first
plaintiff whose injury occurred on or after the effective dale of
the legislation and caused by the very same plan or design of the
same public entity involved in Csbell be confronted with lmmunity?
We think not. However, there are policy arguments for either
result. If the Commission's intent is, generally, that the first
injury on or after the effective date is immunized, we suggest
that conslderation be given to something like the following
language in subdivision {b){2) of Secticn 830.6 in the proposal:

“(2) Prior to such injury and subsequent to the
approval of the plan or design, or the standards
therefor, and subsequent to the effective date of this

subdivision, other injuries . . ." (Underscored
provision indicates change from proposed draft of
Commission)

On the third question, there appears to be no restrictive languege
in the proposed draft clearly limiting the occurrence of an injury
to & facllity under the control of a public entity which had
approved the plan or design, for such injury to comstitute an
"other injury". It would appear that a plaintiff with & cause of
action for inJjury ageinst one public entity could escape immunity
by showing that an injury occurred at ancther identical facility
under the control of another public entity which had approved the
identical plan or design, coupled with & showing of knowledge by
the public entity of the cccurrence of such prior other injury at
the other facility under the control of the other public entity.
This may or may not be the Commission's intent. We suggest that
if the Commission intends a more restrictive result, consideration
be given to language that would clearly limit the grounds for
avolding the immunity defense, accompanied by a discussion of the
Commission's intent.

~ln



Teking Mr. Reot's points in order, the staff believes that the
Commissior's intent was and the proper rule should be that only one prior
injury may be sufficlent to demonstrate the dangerousness of a condition.
(On the other hand, several injuries under certain circumstances may be
insufficient.) The staff does not believe that a change in the statute
is necessary,-but suggests that the Comment be revised to make the intent
clear. The following might be added before the last sentence in the first
paragraph on page U9.

The term "injuries" includes the singular "injury." That is,

in some circumstances, a single prior injury msy be sufficient

to demonstrate the dangerpusness of a condition. Of course,

one injury may not be conclusive and even a number of injuriles

may fail to demonstrate dangerousness.

With respect to the second point, the staff feels certain that the
intent of the Commission i1s to refer to any injury without regard to the
effective date of the legislation and is highly doubtful that any other
interpretation would be given to the section as drafted. However, the
issue bhas been raised. Does the Commission believe the point should be
clarified in the Comment? If so, perhaps the {ollowing could be added to
the additional meterial immediately above:

The injuries referred to need not have occurre& after the effective

date of subdivision, but are rather any injuries that have ceccurred

during the life of the improvement in question.

With respect to the third point, the staff believes that Mr. Root has
correctly analyzed the intent of the Commission and presumably no clarifi-
cation is therefore needed. Does the Commission agree?

These are the specific problems raised by the letters received. In
addition, as noted above, one or two of the letters seem to indicate an
unawareness of the liabllity potential under a theory of inverse condemnation

and the fact that, where liability is predicated under the latter theory,
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the plan or design immunity is inapplicable. Does the Commission believe
that this point should be expreasly set forth in the recommendation? If
s0, perhaps the following could be added to footnote 31 on page 15:

Moreover, all public entities are subject to llability under a
theory of inverse condemnation "for actual physical injury to
real property proximately caused by . . . [an] improvement as
deliberately. designed and constructed . . . under artiecle I,
section 1%, of . . . {the Californial] Constitution. . . ."
Albers v. County of Los Angeles, 62 Cal.2d 250, 263-264, 398
P.2d4 129, 137, 42 Cal. Rptr. 89, 97 (1965). Such liability
obviously is not subject in any way to the immunity provided
by Section 830.6. See generally Van Alstyne, Inverse Con-
demnation: Unintended Physical Damage, 20 Hastings L. J. 431
(15897 : - —d,

Respectfully submitted,

Jack I. Horton
Associste Counsel
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u_gmittee on Admlnistration of Justice

“.Dear Bud

S In your letter of. May 19 1969 ynu farwarded for
_consideratian by our Committee numbers 11 and 12 of the
Tentative Recommendations of the California Law Revigion: R
 Commission -concerning ‘sovereign immunity. You also requested S
our comments, if any, no later than Augnst 4, 1969.-w- :

g © . On Recommendation number 11 those members uf our o
H Committee present 4t the meeting at which this matter was dis--
" cussed were umanimous in recommending. its support by the Bar -
Association, It is the feeling of the Committee that the pro+
‘gosed amendments to the Government Code relating-to the 1lia-
ility of public entities and public emplayees would be a
‘redsonable and just extension- of’governmental liabliiity for
injury caused by the plan or design of public: proPerty when -
o that<p1an (o3 desxgn created a dangernus canditioﬁ '

L Recowmendatian number 12 relating to ultra-hazardous

_ activities by governmental enxities ‘was approved in principle

" unanimously by those members of ouy Committee present -at the
meeting at which this Recomhendation was considered. While
it was felt that essentially the same imposition of 1iah11ity
for ultra-hazardous activities .should apply. toagevernmental
body as ‘are applicable to private concerns, it is recognized
that governmental bodies may have specific problems which-
would not be applicahle to private entitiés.‘ For- example,the’
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* Fredrick H. Hawkins, Esg. -2- “July 24, 1969

question was raised whether or not broader immunity than is

‘available to private persons in connection with hazardous

activities, such as spraying with DDT to combat a locust-
plague or similar outbreak, should be available to public
entities, Thus, it is felt that further study is required -
on. this- Recommendation to delimit specific areas :in which
governmental agencies may requlre broader immunity protection.

If you wouid like any further camments, please let :

me kncw. ' :
| With best personal regards.
P BN  $1ncere1y,
VMilﬁsn‘W1;Sch1e@ﬁér
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ETANLEY E. REMELMEYER I [:1]

EITY AYTORMNEY

TELEPHONE (2131 328-5310

August 14, 1969

California Law Revision Commission
School of Law

Stanford University

Stanford, California 94305

ATTENTION: Mr. John H. DeMoully
Executive Secretary

Gentlemen:

I have recently reviewed vour proposed amendments to the
statutes on Sovereign Immunity. I am c¢concerned with your
recommendation that immunity for discretionary decisions in
the planning or designing of public improvements should be
considered terminated when the court finds that (1) the plan-
ned design as effectuated has actually resulted in a dangerous
condition at the time of an injury, (2) prior injuries have
occurred that demonstrate that fact and (3) the public entity
has had knowledge of these pricr injuries,

For the past decade or more the City of Torrance, like
many other cities in the Ilos Angeles bagin has been subject to
a rash of suits every year as a result of the winter rains,
FPor this calendar year the claims total .about $950,000 to date,
Frequently, the cause of the plaintiff's damage is a presently
inadequate plan or design priorly approved by the City or its
predecessor in interest. Storm drains, sumps and culverts fall
in this class. The City of Torrance has several areas which
flood every year or almost every year because the storm drains
that serve the area are inadequate to evacuate the storm water
with sufficient speed to prevent flooding.

However, in corder to cure this type problem it is not only
(: necessary that the offending storm drains be redesigned and
enlarged, but new exits must be provided. Large area wide
storm drains must be constructed to take the storm waters to
the ocean. Such principal drains are canstructed by the County
Flood Control District in accordance with the County master

} CITY OF TORRANCE

5" 303 TORRAMEOE BOULEVARD, TORRAMNCE, CALIFORNIA
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California Law Revision Commission
August 14, 1969
Page 2

plan of storm drains.

It appears to me that the amendment would make the City
an insurer of property from flood damage. The expense of
eliminating such a dangerous condition is likely to be pro-
hihitive, In some cases it ig impossible because of lack of
bond issue funds.

The question of which of the many "dangerous conditions”
which exist in every jurisdiction are to be eliminated is one
to be answered by its legislative body. FEach year the City
Council of Torrance struggles with this difficult problem.
There are many such conditions but not enough money to elimi-
nate all of them. Conferring on the courts the right to
second guess the City Council in its performance of such type
duties pursuant to Section 835.4 does not, in my opinion,
compert with the havpy dichotomy of judicial-legislative
functicns which has been the hallmark of gur goveroment.

Respectfully submitted,

" SPANLEY E.  REMELMEYER
City Attorney

SER:J
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FATF O CALUIFGRNIA RONALD REAGAN, Governor

ACRAMENTO 25814

July 22, 1969

REFER TO:

-

53:3:cf

Ar. John H, Delloully, Exccutive Sceretary
California Law Yevision Cormission

School of Law

Staniord University

Stanford, Californiaz 34305

Pear lMr, beMoullv:
SOVEREIGK TMLNITY: THITATIVY RECOEMHUTDATTIONS OF Tl COMSISSION

We submit comment concernin:: Tentative Weecommendation Sumber 11 of the
Commission, in response to your letter of Maw 15, 1969,

With respect te Recoimmendation Humber 1 relarinc to plan or desirn immunity,
several questions are presented as fo the Commission’s intent concernine tie
interpretation of other injurics’ and “seeh Injuries" in parasrarhs (2} and
{3) of subdivision (b) of Seciion 530,06 of the Government Code. Existing
Section 810.8 defines the term injmry’. Section 13 of the Covernmment Code
provides that the sinrular includes tie plural, and the plural the sinrelar.,
The proposed drvaft uses the piural, not the singular. Is the plural usage
deliberate and divtended by the Cormission to overcome the vreneral rule of
Section 13 that the nlural includes the sincular? Is a sincle injury prior
to a plaintiff's injury sufficient to wermit a trial court finding that other
injuriles’” had occurred, or must the rrail court find that at least 2 “other
Injuries’’ had oceurred?

A problem appears also bto be presented with respect to anpiication te injuries
oceurring prior to the effective dnte of the lepmislation., Must an injury in
order to be included in ‘other dinjuries’ have occurred om or after the
effective date of the provosal, wien enacted, or does an Intury qualify for
inclusion in “ether injurics™” if it wnas occurred prior to the effective date
of the le~islation?

Finally, can an injury qualify for inclusion in “other injuries' where a
plaintiff proves that it occcurred as the result of an ideatical plan or desisn
approved by one public entity and bacame known to a different public entity



Mr, John H. DekFoully
July 2%, 1969
Pape Two

after the latter approved the identical plan or desirn for the particular
facility at which the later injnry occurred on winich the plaintiff's cause of
action is based?

In the absence of clarifyinr chance in the lanpuape of the proposed draft of
the Commission, ot at least an expression of the Commission’s intent, we
believe that each of tne foreroins three guestions may arise in litipation
under the proposal.

On the first question, successive or numerous injuries following a single
injury would appear to reinforee a plaintiff's case. lNowever, at what point
does a plaintiff know that his injury is ne longer an ‘otiter injury’ and
immunized--when he is the second injured person--or the third--or the fourth?
Is the line lefr to tlie warying discretion of the trial court? Tt will
surely be forceiully arrued that only the first unfortunate injured perscn

is confronted by immuniiy, and that his successors may overcome the immunity
under the proposal. If this is the result intended, we supzest the Commission
consider use of the sinpular (Tother injury’ and "such injury’) in the
proposed draft, accompanied by a discussion of tie Commission's intent.

On the second question, we believe it can be arpucd that injuries prior to
the effective date of the proposal, wien enacted, are antecedent facts or
conditions which are not themselves tue basis for tue plaintiff's cause of
action arisinys from his injury occurring on or after the effective date of
the legislation., Asswain- that ne corrective action had been taken by the
public entity directly iInvolved in the Cabell case, would the first plaintiff
whose Iinjury ovecurred on or aftor tie pffectivc date of the lepislation and
caused by the very same plan or desiyn of tiw same pulblic entity involved

in Cabell be confroated with inmuniry? e think nuot. lovever, there are
Dolicy arpuments for either result, If thw Corssission’s intent is, generally,
that the first injury on or afier the elfectlve date is lamunized, we

suppest tuat consideration be slven to sowethine like the follewine langpuane
in svhdivision (B)(2} of Section £30.5 in the proposal:

(2} Prior to suchk injury and suhscquent to the
approval of the plan or desisn, or the standards therefor,
and subsequent to the effective date of this suwdivision,

v

othier injuries . . . (bnuar scored nrov151on indicates
chan~e frow proposed draft of Commission)

On the third question, there appears to be no restrictive language in the
proposed draft clearly liwciting the eccurrence of an injury to a facility
under the control of a public entity whiclh had approved the vlan or design
for such injury to constitute an "ather injury’. Tt weould appear that a
plaintiff with a cause of action for injury arainst one nublic entity could



Me. John H, Letioully
July 22, 1gst
Pare Three

escape immunity by showiors that an Indary occurred at another identiecal
fFacility under the coriyel of ancther poilic entity which bhad approved the
identical plan or desisn, counlaed wito 2 showing of knowvledee by the public
entity of the cecurrence of such prior other injury at the other facility
under the control of the orthey public entity. This may or may not be the
Commission's intent. Yo surcest that if the Coruission intends a more
rescrictive resuls, consideration be riven to lansuare that would clearly
limit the grounds for aveidine tle irmunity defense, accorpanied by a
discussion of tne Commission's intent. '

Sincerely,
MAURICE P. HC CAFFREY, CHURF CriT-shi

C?AJL'LC);--.& Iy, r/?;m.f\

BY: CHARLES M. BOo¥y, SEAINE COLASCL
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JOBN D, FLITNER
ACFING CiTY ATTORNEY
MICHAEL J. DONOVAN June 10, 1989
ASSISTANT CITY ATTORKEY
MES. AGNES M. BICK re: Law Commigsion Recominendation
CITY CLERK on Scvereign Doctrine

Government Code Section 830,56

FRAMCLIS ). MAIETTA
RIGHET OF WAY RGENT

John H. De Mouily

Executive Secretary

California Law Revision Commission
Schooi of Law

Stanford Universgity

Stanford, California 94305

Dear Mr. De Moully:

This will respond to the Tontative Recomimendation relating to Sovereign
Immunity, Number 11 - Immmunity for Plan or 'We lgn of Public Improve-

ment, bearing number 52, 30 and Boaring a revigion Jate of WAy I T198Y

It seems to me that the question involved is the degree of protection or
insulation from liability to be given to a puolic agency, as a matier of

law or policy, against the necessity to encovrage and stimulate, if
necessary, the public agency to make corvective repairs 1o public property,

I believe that the purpose of the iaw can best be served by allowing the
trial ju-lge to determine that there is sufficient evidence to sustain a

jury finding and then submitting the question to the jury to matve the finting,
if appropriate.

I seems to me that the jury shouit be entitled to receive instructions
about the immunity and weigh the lastructions against the facts of the case.

How should the fact that several accidents ovcurred on a heavily traveled
road in Los Angeles County bear on a similar accident in Alpine County?
Should the University of Catifornin be Hable for injuries sustained on the
Santa Barbara campus L*wolmn) University property in view of the fact that
similar accidents occurres? on the Davis Campus? The answer to these
questions depend on The {acts ancd that, I submit, is a question the jury
must decide.

Very truly vours,

J;)?IN D FLITNER
i ity Attorney

JDF/jes
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W. L. CRAVEM
WILLIAM T. I¥EY, af.
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JOHN SULAN

EXHIBIT VI

Lol OFFIDES OF
C. BAY ROBINSON
I3 AxD N BTREET SLilL2isMG
GEL WERT 19T MTRATET
MENCED, DALIFORMIA 9534407

June 7, 19 9

SOET QFFICE BaX 2240
TELFEPHOME (209 7225244

Mr. John H, DeMoully

Executive Secretary

State of California

California Law Revision Commission
School Of Law, Stanfeord University
Stanford, California 94305

RE: Tentative Recommendation = - Sovereign Imounity

fumbex Li
Dear Mr. DeMoully:

Reference is made (o your letter of May 13, 1969 with
regard to the above nusbered recommendation, o . R

In my epinion the proposed legislative endctment would
be fair to both the public entity and the general public in the
situvation where the pubiic enfity has failed to maintain the
property free d defects or where subsequent changes or coanditions
have intervened between the reagsonable adoption of & plan or
design and the 1a1urv in guestion. However, I am concerned with
the use of the word injuries™ in what would be amended Sections
830.6 (b) (2) and (3). 1Is it intended by this language that
there wust have been more than one prioy injury, of which the
public entity had knowledge, bDefore the exception to the immunity
provided by Section 830,.6 {8} applies? Vhile the pumber of
prior injuries which might have ocoured may very well be a fact
to be considered by the trigl court in determining whether the
imminity has been lost, it would not seem proper to require
multiple prior injuries before a plaintiff could have the benefit
of the proposed revision.

Very truly yours,
IAW OFFICES OF €. RAY ROBINSON

o8 amrns % bJL

WiiLiaM T, IVEY, JR.

BY

Wll:gs
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LOUNTY or 5SAN MATEU

ROGEAT L ok

_ R EY £ Nige . St - e b . i F CHYRINAL Dira?Y
KEITH C. SURENSON, DISTBICT ATTUHNY w8 Pty
et O DHea

HALL OF JUSTICE AND RECORDE B b Lo ORT
COUNTY SOVERMMENT SENTER EHALE Bt L TOR
RECWOGD CITY, CALIFGRNIA 24053

Tr: 3B ldar BT il

California Law Revision Commission
Scheol of lLaw

Stanford Unlversity

Stanford, California, 943CH

Rer Qpposition to Tentative Recommendation
or Law Review Commission Relating to
Covernment Code § 83¢.6,

Gentiemen: -

The Commission propages to change & 830.6 of the
Government Code so thait the design immunity established by
that section would exist only at the date of construction of
the project. It is argued that if ister events show that the
design does cause or contribute to accidentg, the immunity
should terminate.

The application of this doctrine in many situations
including some of the einmples cited in the report would
result In the courts making defterminations which are essen-
tially legislative and not judiclal. The courts would actualiy
be usurping the legisiative functlon., Perhaps the best examples
within common krnowledge rainte to highway design. Three lane
highways were an accepted deslgn for a few years and perhaps
were not too unszafe at autonobile speeds In the day they were
constructed. However, theyv became rapldly unsafe as the amount
of traffic and speed increased and many accidents occurred on
such highways. The determination as to the replacement or
enlargement of such highways in relation to avallable funds
and other priorities for funds should always be a legislative
determination. 7That determination should not be forced upon
the leglslative body by the hsolding of a court that from now
on the design iImmunity is terminated, and the governmental
agency is liable for every pacgsing accident that can be
attributed in some manner to the three lane design.

In conclusion we belisve that in many situations
the determination to replace stractures or other public
facilities that have become obsolete and perhaps unsafe from
g design point of view should remain with the legislative body
snd with the voters who must approve the bonds or other
financing that may be required for replacement purposes.
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We do not believe that the replacement of giass in
a door or a public building is entirely comparable. Cer-
tainly when glass is replaced, the replacement 1s eguivalent
to a complete reconstruction 1f safer glass can be installed
with nothing more than minor changes. The replacement should
be in accord with proper design at the time of replacement.

In the event that the Commission does adopt the
tentative recommendation, and we belleve that 1t should not,
it would seem proper to treat the factual questions 1n the
same manner as other factual guestions are resolved unless
there are substantial reasons for having the court determine
the facts. Np reasons have occurred to us for finding that
this particular factual guestion should be taken from the
jury and given to the cocurt. In the abgence of such reasons
we conclude that the guestion of whether the immunity has
terminated should be left to the Jury.

Very truly yours,

KEITH €. SORENION
Digtrict Attorney

ll’/

/ / / C’C/ e g P
R/ P L A A
Howard E. Gawthrop

Deputy
HEG:MK

-3
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JAMES T @RADSH AW, I8
GEQDAGE W. WARKEFIELL

TELERHONE
E23-4136

LAW OFFICES

© MARK CALLTN. 28 Biiene, WILLiaMs & SORENSEN _

. MARRBY . Wikl At
RICHARD & TERZIAN ' SUHITE 220 RPOWARN BUILDING {1912-1867) ®
MARTIN L BURKE ‘ ABB BOUTH BORING STERLOT
CARL WM. NEWTOR . . . LS ANGELES, CALIF, 90053

- May 28, 1969

" Mr, John H. Deﬂoully, Executive Secrk etary
California Law Revision’ Commission L
School of Law o
Stanford University o
Stanford, California Q4305

Re: Sovereign Immunity Humber ll
Dear Mr. Benoully. |

' I submit theae cumments on your proposed tentative
recnmmendation relating to immunity for plan or design of public
improvement in reasponse to your dnvitation eontained -in your : :
letter of May 15, 1969. The presgent.law. on plan or design permits
a public agency that is responsible for a large varity of dif-

ferent types of publi¢ works to make elections without a court or
Jury sec¢cond guesalng those elections.  The proposed modiricntions
suggested by the Law Revision Commission permits. such seeond .
guessing, and in my opinion, 1s not constructive and should not

" be recommended to the Legislature by your Commission..-' g

; S By way ‘of -a hypothesical situation to iilustrate my -
“point, a city or county or other public agency could be faced
with a culvert under a street or roadway that drained an area of
very expénsive residential or industrial property. The city .
could know that the culvert, if covered with a grill, would aub-
stantially increase the back-up of watey, and in cases of very.
heavy storms; sssure that the water would back up and flcod the
industrial or reslidential property. On the other hand, they
could know that if the culvert was not protected by such a grill,
~ that small children could be washed into the culvert to their
‘death. ‘Under the present law, the City" Council may determine to
put the grill over the culvert -to protect the iives of echildren
at the expense of the: property of residents or industrial areas .
in the drainage area. If the present proposal of the Law - j
_Revision Commlssion 1s adopted, if the City Council makes such
a ghoice, the publlc entity would become liable to the proparty
owners,. . Because the plan or design did actually create a
dahgerous condltion, not only at the time of injury, but. the
time it was constructed, but the court and Jury, or court :
Jury will face only. the damaged property owners.' .
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Mr, John H, beﬁcully, Executive SEcretary o
May 28, 1969 :

.My practice does not include the defense of persqnal
injury or property damage. cases, a8s my cllents are insured and
that responsibility falls to the attorneys for the insurance

* carrier, I am, howéver, faced with the responsibility of

advising public agencles at. the time that construction or lmprove-
ments are contemplated, as to what effect a particular decision o

owill have on. thair actual or-potential 1iab111ty.

1t appears to me that the Law Revision Commisaion‘.

"has unduly focused upon the tort claims field and ignored, or

not given sufficient emphasis to the desirability of permitting .
Government to make difficult cholces in the general public interest

'withaut having the Juﬂiciary second guaasing that determination.

r wauld, therefore, requeat that the CQmmission

- discontinue thair effortsamd disapprove tentative recammnndation-

Respectrully aubmltted,
. -'( V,“"%""' ,,,,_. *W‘WM j{ﬂ
' HARK c ﬁLLEN JR.
: HCﬁ lk

ee: Mr. Richard Carpenter, Executiue_nirector

V:League of california Cltles

Mr. Rogar ﬁrnebergn, CIty Attorney
"01ty af Los Angeles, Califarnia
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FrEITAS, ALLEN, MCOARTHY, BETTINI & MacManon
ATTORNEYS AT LAW

VREITAS BAO FIFTH AVENLE
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A CARTHRY

SAN RATAEL, CALIFORNIA Q2001
(455 ABGF-TB00

£V A COMINT
CIALITAR

May 26, 1969

California T.aw Revision Commission
School of T.aw

Stanford University

Stanford, California 94305

Gentlemen:

Re: Number 11 - Immunity for Plan or Design
of Public Ilmprovement

As to the above said tentative recommendation on the propo---
amendment to Government Code Section 830, 8 and comment, it would be
appreciated if you would review the following comments,

In my opinion, the proposed amendment does not take into
consideration defenses provided for under Government Code Section
835. 4(b}, which should exist and he applicable as to your presently
planned amendment.

Without the protection of Government Code Section 835.4(b) to
your proposed new amendment, severe hardship could be worked on
governmental entities. An example of where liability could result under
your proposed Section 830. 6 which could properly be avoided if Section
835, 4(b) were applied, is as follows:

Plan and design of city street is approved and would
qualify under present statute. A, while driving a car
on said street, goes off the road at a curve because of
absence or inadequacy of curve warning. City takes
matter under consideration and decides a barrier and
new typc of warning device should be installed. Prior
to decision or prior to installation, B goes off road at
the same place and under the sarme conditions as A,

Very truly yours, . p

. ,;}L{r" '1{ ) M/. 5“{--- oo {
LIOYD TUNIK

]_JT :jO
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./ ATE OF CALIFORNIA—TRANSPORTATION AGENCY ROMALD REAGAN, Governor
DEPARTMENT OF PUBLIC WORKS

LEGAL DIVISION

1120 N STREET, SACRAMENTO 25814

April 7, 1969

Mr. John H., DeMoully

Executive Secretary

California Law Revisicn Commission
School of Law

Stenford University

3tanford, Callfornia, 94305

Dear Mr. DeMoully:

Re: Proposed Change in the ”Desigg_;mmunity" in
Governmental Tort Llability Cases.

At its last meeting on March 7, 1969, the Commission
proposed to change the "design immunity" to allow
liabllity against public entlties and public employees
in cases where a facility was originally designed in
a reasonable manner yebt due to changed circumstances
the public entity or public employee knew or should
have known of ite dangerous character a sufficient
time prior to the injury to have taken measures to
protect against the condition.

The "design lmmunity" as presently set forth in
Government Code §830.5 was enacted as a part of the
Governmental Tort Liability Act of 1963 based on a
recommendation of thls same Commission. At that time
the Commission stated "Thare should be immunity from
ligbility for the plan or design of publiec construction
or improvement where the plan or design has been approved
by a governmental mgency exercising discretionary
authority unless there 1s no reasonable bhasis for such
approval.” The Department feels that any change in
this original policy, &s codified, would noet be in the
public interest and would open up the possibllity of
claims of liability which would be totally unjustified.

For example, mountainocus and rural sections of our state
are traversed for thousands of miles with roads which
were originally designed reasonably but which could now
be contended to be unreasonable and dengerous 1f used
as though designed for modern conditions of vehicular
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traffic. ZLocal government agencies and the State simply
cannot afford to bring all of these roads up to modern
standards overnight, yet these facilitles are absolutely
vital to serve persons residing in such areas, and it is

not practical that they be closed. The funds avallable

for both the construction of new rcads and the reconstruction
and maintenance of old roads are belng fully utilized. The
question is one of priority, and an atiempt is being made

to allocate the funds where they are most needed. Obviocusly
some areas must remsin unchanged for many years even though
they may be cornsidered dangercus highways under modern
conditions. The problem weuld be aggravated if damages

were awarded to individuals- injJured on such roads since

the funds 30 awarded would not be avallable to reconstruct
oy repair such defects and prevent other injurles.

Enclosed for your information 1s a copy of the 1968 state
Highway Deficilency Study as well as the 1964-.1968 Study
for Local Roads. These studies indicate the extent of
roads throughout the state which do not meet present day
standards. As design standards improve, the deficiencies
continue to increase. Without the design immunity, such
improved design standards couléd be used against the public
entity to show liability for known substandard conditions.
(Curreri v. City and County of San Francisca, 262 ACA 657;
see also Dillenbeck v. City of Lot Engeles, b3 AC 489.)
The reports also indicate that due Lo increased costs and
inflation, public entities have found 1t difficult at the
present time to substantially reduce the number of sub-
standard facilities with available tax funds.

A possible alternative to correcting substandard facllities
is warning the public of thz condition. However, in view

of the extent of roads in the State of California which

do not meet present day standardsn, there would have to be

so many warning signs that by their very number they would
lose any impact upon the traveling public., Traffic englneers
state that it is not effective to warn of every nossible
danger becauszse the ftraveling public tends to ignore such
warnings. It is more effective to 1limit the warnings to
dangerous conditions which are not obvious. It is suggested
that to the reasonable motorist the nature and risk of a
substandard road is apparent. It seems unreasonable to

make public entities liabie to the motorist who does not
adapt his driving habits tc the nature of such roads, thus
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draining the publiic treasury of funds that can be used

as expeditiously as pricrity will al for the upgrading
of thes=s roads £o modern standards. erefOTW, it is our
view that the d= sign fmppanity chould be retained in its
present form,

The Department exXprcosses iis appraciation far the
opportunity affordad it by the Commission to comment
als.

on its prepes
Verj raly vours,

{ﬂr_—‘;f f"’;(.‘ai"
"POBERT F. CARLSCH
Assictant Chilef Coungel
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