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#36.55 8/25/69 

First Supplement to Memorandum 69-86 

Subject: Study 36.55 - Condemnation (Arbitration) 

You will recall at the last meeting the COmmission approved the 

recommendation relating to arbitration of just compensation for printing. 

The Commission directed that the recommendation be sent to the various 

persons and or~nizations who submitted comments on the earlier tentative 

recODIIIendation for any additional comments they might wish to make. 'DIe 

topic was to be included on the agenda for the September meeting so that 

any such comments could be examined before the recODlllendstion is finally 

printed. 

Attached to this Memorandum are four letters commenting on the 

recOIIIDendation. Exhibit I is a letter from Tom Stevens, Regional Director, 

Los Angeles, of the American Arbitration Association. He believes that 

the bill is desirable and that the facilities of the Association would 

be fully available to handle arbitrations for agencies and owners that 

might wish to use its facilities. Exhibit II is another letter from 

Gerald B. Baneen, who you will recall wrote a long letter (previously 

considered) pointing out the undesirable aspects of arbitration in general 

and expressing the view that it should not be used in eminent domain oases. 

Exhibit III is a letter from the Chairman of the State Bar CODInittee on 

Governmental Liability and Condemnation. The Chairman indicates that the 

Committee will not have an opportunity to further comment on this subject 

prior to our September meeting but that individual members will send us 

any comments they may desire to send. (We received none.) Exhibit IV is 

a letter from Robert D. Charlebois, Regional Director, American Arbitration 
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Association, San Francisco. He believes that the recommendation is desirable 

legislation except he would require payment of one-half of the expenses of 

the arbitration by the condemnee unless the parties otherwise agree or the 

arbitrator otherwise determines. You will recall that the Commission 

devoted a considerable amount of time to the discussion of this particular 

problem. The staff suggests that no change be made in the recOIIIIIendation 

in response to this comment. 

The staff suggests that the recommendation be finally approved for 

printing as set out in the attached ~lley proof (after any typographical 

errors are corrected). 

Respectfully Bubmitted, 

John H. DeMoully 
Executive Secretary 
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anlerlcan 
arbitration 
association 

2333 IEVEIILY BOULEVARD. LOS ANGElES, CALIfD!l~IA 90057 
IARU CODE 2131 38J.6511 

PlEASE IEPl.Y TO P,O, BOX SI!194 

August 19, 1969 

Mr. John H. neMoully 
E~cutive Secretary 
Cal i forn i a Le.w Rev:! s.i en Cornnr:ts n i cn 
Schoolef law 
StaIlt'O'r<L UniversIty 
Stanford, CalHernia <)11}05 

Dear Mi', DeMquny: 
.\ 

TOM STEVENS 
REGIONAL MANAGER 

This is to reply to' yeur 
Coll!lld sSion I 8 receITllUen,ded 

letter, of July 31, 1969, ,in cennectiou',vithY0l.\r 
bill',..,; t.6 Arbj,'tratiOh of,JustCOnipensati6n. 

, 'I - ,"' 

I h,ave reVicw,ed the reccmmend,at-ion and ,!!<plarratcr'y, mate.rie.lvtth' 'RObert 
Coulson, ,Exeeutlve Vice Presld"ut of this Assoc~atiOt" We believe ttl8.t the 
bi iI, wOUld, provide a usef'ul' alternati veto condemning', ag<!nciec' a,nd lan,i 
owners,under which''Prompt and' "quita.blc evaluations, co~ld beObta.1ned to' 
their' mutual benefit: P-'dssage,cf sucr; abill would t~ref9r~'bea, pubUc' 
service,. ,The 'facintieo;iot'~h1G ASscciabcnwO'Lild be1\illy avaHe.ble to 
handle arbitrations foC!' agencieS ,and, owners that-wish us" to /l.dmin:ister s'uch 
cases. 

Very, truly yours, 
, I 

I 
I .i' ',!" "I ... , ~.' ) ~ ;'. 

'POOl Stevens , 
Regicnal Directcr 

TSjrt' 

, 
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H'E ADO U A,R lE RS 
140 WES! S~st :$TREE-", NEW, 'tORt<. N, Y._. UI021:1 
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1st Supp. llamo 69-86 

RICHAHD V, BR£S8ANl 

.1"B4~lUO) 

EXHIBIT II 

LAW OFF[CES OF 

BRESSANI. HANSEN. SHUH &: Jll.OS 
laoS BANK OF "'1r,n"HiCA BUIT.DINO 

SAN JOSE. CALIFORNIA 95]1.3 

TELEPHONE (.0Pt) 294·OH08 

August 1, 1969 

California Law Revision Commission 
School of Law 
Stanford University 
Stanford, California 94305 

Attention: John H. DeMoully, Executive Secretary 

Re: Voluntary Arbitration in Condemnation 

Gentlemen: 

GSRALD B. HANSEN 

CLARENCE .J. 8D11K 

RICHARD :a. BLOII 

In response to your suggestion for comment on your 
tentative recommendation as of July 31, 1969, please be 
advised that I think the Commissionsho1l1d be addressing 
itself to more important problems. 

I still believe the six specific substantive objec
tions listed in my letter of April 14, are still valid. 

If the Commission believes in the rule of law, as I 
do, to obtain a just rather than an arbitrary result, why 
does it move in the direction of an arbitrary proceeding 
called arbitration? 

very tr!J~Y yours, 
. (/ 

,/ ,..- • i /;7"',; .. ",!~ _;. 
'~of,... ,." • 

'Hansen {, • Gerald B. 

GBH:bl 
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July 31, 1969 

MUSICK, PEELER & GARRETT 
Al-TORNEVS AT LAW 

nNE WiLSri,'F..-£ 8~)ULEVA.F-!D 

LOS ANGELES, CALI FORNIA 90017 

--, E-LCP'~O",,;: 1<:13', uc9-3.-;22" 

Mr. John H. DeMoully 
Executive Secretary 
California Law Revision Co!'unission 
School of La .. " 
St"nford University 
Stanford, California 94305 

Re: Commi t~(';e on Governmental 
Li at~~} i ty_ ano ___ S'0nde!:'lna t_~O!1 

Dear Mr. DeMoully: 

I have for aCknm'lledqment your letter of July 30, 
1969, concerning the subject- m("ltter of 1 i tigation expen
ses in condemnation and th", recomI'lendntion of your 
Commission relating to arbritraticn of just compensation. 

For your information, the next meeting of our 
Conunittee will not take place until the 3rd Saturday in 
october next and, accorclinqly. it ,..-ill not be possible 
for this Committee tc; r.eview your recormnendations and 
advise you in connection therewith by Aunust 27 as you 
requested. HOwever, 1 have fon-:arded this material to 
each memLer of the Southern Section of thi.s Committee 
who may, if they desi.re, send their indivi.dual comments 
to you which, of necessity, are not to be taken as an 
expression of the opinion of the Co~nittee. 

GCH:mm 

Very truly yours, 

George C. Hadley 
Chairman 
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August 21, 1969 

State of Cal ifornia 
California Law Revision Commission 
Attn: Mr. John H. OeMoully, Executive Secretary 
School of Law 
Stanford University 
Stanford, California 94305 

Dear Hr. DeHoully: 

I have read the recommendation relating to arbitration in Eminent Domain Proceed
ings. 

The recommendation appears to be thorough and should be a useful tool for public 
agencies acquIrIng land, as well as protecting the rights of condemnees. I do 
have one suggestion however relating to the costs of arbitration. If the arbi
trator's compensation is paid solely by the condemnor, a presumption of bias 
may be created. It might be a better choice to have the arbitrator make a 
determination as to who should bear the fees and expenses of the arbitration. 
excluding his own fee and that of witnesses; and in 50 doing. rCli10ve the possi-
bi I ity of bias. The condemnor however might be requi red to advance all of the 
fees for the arbitration. therefore eliminating the possibility of a financial 
barrier to the condemnee. The better rule would be that which is taken by the 
American Arbitration Association in Section 47 of their Eminent Domain Arbitration 
Rules; that is. "all other expenses of the arbitration including required 
traveling and other expenses of the arbitrator •••• the expenses of any witnesses 
or the cost of any proof produced at the direct request of the arbitrator, and 
the fees and expenses of the escrow, if any. shall be borne equally by the 
parties unless they agree otherwise, or unless the arbitrator in his award 
assesses such expenses or any part thereof against any specified party or parties." 
The key words being that they are to be borne equally by the parties unless 
they agree otherwise. Under these circumstances, it would allow the condemnor 
to enter into an agreement, provIding the condemnee is agl'eeab1e, where the 
condemnor would pay all of the expenses as described in Section 1273.02 Sub-
sect ion A. 

An additional reason for requIrIng some payment by the condemnee is the possibility 
that many. if not all cond~lees, would bring an action for a detenmination of 
their property value. The reason for requesting the arbitration being that they 
would have. in fact. nothing to lose. They would have the initial offer by the 
condemnor plus the condemnor would be paying for all of the arbitration, and the 
only question to be resolved by arbitration would be whether the condemnee gets 
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more than the original offer. This eouid cause the acquiring agency a consider
able increase in costs and time~ 

I would appreciate receiving any changes or ,-evisiot1s whicb are made to the 
recontllendation. and wi 11 look fO'"\'lard to seeing it introduced in the 1970 legis
t ature. 

RDC!ovj 

Very 
/ 

truly yours; / 
~ : / .. ./ / -.--. 11/ 

, I". 
HoberL D. Chad ei,;'h--" 
Regi0nal Director 


